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A  TREATISE 


ON 


CRIMES  AND  MISDEMEANORS. 


BOOK   THE   FIRST. 


OF  PERSONS  CAPABLE  OF  COMMITTING  CRIMES,  OF  PRINCIPALS  AND  ACCES- 

SORIES,  AND  OF  INDICTABLE  OFFENCES. 


CHAPTER  THE  FIRST. 

GENERAL   PROVISIONS. 


There  arc  certain  general  enactments  applicable  to  many  offences,  which  are 
collect^  in  this  chapt^sr  in  order  that,  instead  of  being  frequently  repeated  at 
length,  and  thereby  increasing  the*  size  of  the  work,  they  may  be  referred  to  in 
this  place  whenever  it  may  be  necessary. 

By  the  14  &  15  Vict.  c.  100,  s.  9,  '*  if  on  the  trial  of  any  person  charged  with 
any  felony  or  misdemeanor  it  shall  appear  to  the  jury  upon  the  evidence  that  the 
defendant  did  not  complete  the  offence  charged,  but  that  he  was  guilty  only  of  an 
attempt  to  commit  the  same,  such  person  shall  not  by  reason  thereof  be  entitled  to 
be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  the 
defendant  is  not  guilty  of  the  felony  or  misdemeanor  charged,  but  is  guilty  of  an 
attempt  to  commit  the  same,  and  thereupon  such  person  shall  be  liable  to  be  pun- 
ished in  the  same  manner  as  if  he  had  been  convicted  upon  an  indictment  for 
attempting  to  commit  the  particular  felony  or  misdemeanor  charged  in  the  said 
indictment ;  and  no  person  so  tried  as  herein  lastly  mentioned  shall  be  liable  to  be 
afterwards  prosecuted  for  an  attempt  to  commit  the  felony  or  misdemeanor  for 
which  he  was  so  tried." 

Under  this  clause  the  defendant  can  only  be  convicted  of  the  attempt  to  commit 
the  very  offence  with  which  he  is  charged.  Upon  an  indictment  for  breaking  and 
entering  the  house  of  M.  Fowler,  and  stealing  therein  eight  spoons,  one  dress,  &c., 
it  appeared  that  the  prisoner  broke  and  entered  the  house,  but  that  all  the  articles 
mentioned  in  the  indictment  had  been  stolen  from  the  house  before  the  time  when 
the  prisoner  so  broke  and  entered  it;  there  were,  however,  other  goods  of  the 
prci8ecut^)r's  in  the  *house  at  that  time;  and  it  was  held  that  the  prisoner  p^^ 
c()uld  not  be  convicted  of  an  attempt  under  this  clause;  for  such  an  attempt  ^  '^ 
must  be  to  do  that  which  if  successful  would  amount  to  the  felony  or  misdemeanor 
charged  in  the  indictment;  and  here  the  attempt  could  not  have  succeeded,  as 
the  things  which  the  indictment  charged  the  prisoner  with  stealing  had  been  pre- 
viously reuioved.(o)' 

{a)  Reg.  V,  M'Pherson,  1  D.  &  B.  197. 

1  The  principle  that  to  make  a  crime  of  an  attempt  to  commit  a  crime,  there  must  have 
been  a  present  ability  to  perpetrate  the  crime  intended,  applies  onlj  to  the  act  itself.     If 
the  act  is  in  itself  efficient  to  produce  the  effect  intended,  the  ofifence  is  complete,  although 
(be  effect  be  defeated  by  something  extrinsic  to  the  act:  State  v,  Wilson,  30  Couxi.  b^. 
See  People  o.  Lawtoo,  56  Barb.  1 2C. 
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Upon  a  trial  for  feloDy  the  jury  can  only  convict  of  an  attempt  which  is  a  mis- 
demeanor, and  not  of  an  attempt  which  is  made  felony  by  sUitute.  Thus,  on  an 
indictment  for  murder  with  poison,  the  prisoner  cannot  be  convicted  of  feloniously 
administcrin*]^  poison  to  the  deceased  with  intent  to  murder  him.(//) 

Each  of  the  Consolidation  Acts -24  &  25  Vict.  c.  9G,  s.  115;  c.  97,  s.  72;  c.  98, 
8.  50 ;  c.  99,  s.  36  j  and  c.  100,  s.  68,  contains  the  following  clause  : — 

"  All  indictable  offences  mentioned  in  this  Act  which  shall  be  committed  within 
the  jurisdiction  of  the  Admiralty  of  England  or  Ireland  shall  be  deemed  to  be 
offences  of  the  same  nature  and  liable  to  the  same  punishments  as  if  they  had  been 
committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with,  inquired 
of,  tried,  and  determined  in  any  cousty  or  place  in  England  or  Ireland  in  which 
the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in  all 
respects  as  if  they  had  been  actually  committed  in  that  county  or  place ;  and  in 
any  indictment  for  any  such  offence,  ot  for  being  an  accessory  to  such  an  offence, 
the  venue  in  the  margin  shall  be  the  same  as  if  the  offence  had  been  committed  in 
such  county  or  place,  and  the  offence  shall  be  averred  to  have  been  committed  *on 
the  high  seas :'  Provided  that  nothing  herein  contained  shall  alter  or  affect  any 
of  the  laws  relating  to  the  government  of  Her  Majesty's  land  or  naval  forces." 

The  Coin  Act,  c.  99,  which  extends  to  Scotland,  in  sec.  36,  adds  '•  Where  ani/ 
of  the  crimes  and  offences  or  high  crimes  and  offences  mentioned  in  this  Act,  shall  he 
committed  at  sea,  and  the  vessel  in  which  the  same  shall  be  committed  shall  he  regis- 
tered in  Scotland,  or  touch  at  any  part  thereof,  tJve  Conrts  of  Criminal  Law  of 
Scotland  may  inquire,  try,  and  determine  the  same  in  the  saine  manner  as  if  such 
crivw  and  offence,  or  high  crime  and  offence,  had  hecn  committed  in  Scotland.*' 

These  enactments  were  framed  on  the  similar  clauses  contained  in  the  7  &  8 
Geo.  4,  c.  29,  s.  77 ;  7  &  8  Geo.  4,  c.  30,  s.  43 ;  9  Geo.  4,  c.  31,  s.  32 ;  9  Geo.  4, 
c.  55,  s.  74  (l.J;  9  Geo.  4,  c.  56,  s.  55  (I.);  and  10  Geo.  4,  c.  34,  s.  41  (I.); 
together  with  the  7  &  8  Vict.  c.  2.  Some  of  Ihese  enactments  simply  provide  for 
the  trial  of  offences  committed  within  the  jurisdiction  of  the  Admiralty;  whilst 
others  provide  in  addition,  that  the  offences  mentioned  in  the  Act,  which  shall  be 
committed  within  the  jurisdiction  of  the  Admiralty,  shall  be  deemed  to  be  offences 
of  the  same  nature,  and  liable  to  the  same  punishments  as  if  they  had  been  com- 
mitted upon  the  land  in  England  or  Ireland.  It  seems  clear  that,  wherever  an 
Act  creates  new  offences,  this  is  the  proper  enactment ;  for,  though  in  the  case  of 
offences  against  the  laws  of  nature  and  nations,  such  as  murderor  piracy  committed 
5jtQ,   *on  the  seas,  the  general  course  of  legislatioti  has  been  simply  to  provide  for 

J  their  trial,  and  no  doubt  correctly,  because,  in  the  eye  of  the  law  of  England, 
they  were  offences  of  the  samp  nature  as  if  they  had  been  commiited  on  land  in 
England,  yet  it  may  well  be  doubted  whether  that  be  sufficient  in  the  case  of 
newly-created  offences;  and  it  is  certainly  much  safer  to  have  the  provision  with 
which  this  clause  commences. 

The  39  Geo.  3,  c.  37,  s.  1,  no  doubt  provides  generally,  that  every  offence  com- 
mitted upon  the  high  seas  shall  be  of  the  same  nature,  &c.,  as  if  it  had  been  com- 
mitted on  shore,  but  !t  is  by  no  means  clear  that  that  enactment  applies  to  any 
offence  created  by  a  subsequent  statute,  and  it  was  much  better  not  to  leave  the 
matter  open  to  any  such  question. 

Under  these  clauses  the  Court  of  Quarter  Sessions  has  authority  to  try  any 
offender  apprehended  or  in  custody  within  their  local  jurisdiction  for  any  offence 
committed  on  the  sea,  which  they  might  have  tried  if  it  had  been  committed 
within  that  jurisdiction.  A  prisoner  committed  a  larceny  on  board  the  British 
vessel  Candia  w^hilst  on  the  high  seas,  and  was  apprehended  within  the  borough 
and  county  of  Southampton,  and  it  was  held  that  the  Court  of  Quarter  Sessions  tor 
that  borough  and  county  had  authority  to  try  him  for  that  offence,  (c) 

By  the  7  &  8  Geo.  4.  c.  28,  s.  8,  "  every  person  convicted  of  any  felony,  for 
which  no  punishment  hath  been  or  hereafter  may  be  specially  provided,  shall  be 
deemed  to  be  punishable  under  this  Act,  and  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  transported (cc)  beyond  the  seas  for  the  term  of  seven  years,  or  to 


{b)  Reg.  V.  Connell,  6  Cox  C.  C.  178,  Williams  and  Talfotird,  JJ. 

(c)  Reg  V,  Peel,  1  L.  &  C.  231.  (ee)  Penal  servitude.    See  the  next  page. 
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be  imprisoned  for  any  term  not  ezceediDg  two  years,  and  if  a  male,  to  be  once, 
tvice,  or  thrice  publicly  or  privately  whipped  (if  the  Court  shall  so  think  fit)  in 
addition  to  such  imprisonment." 

By  sec.  9,  **  where  any  person  shall  be  convicted  of  any  offence  punishable  under 
this  Act.  for  which  imprisonment  may  be  awarded,  it  shall  be  lawful  for  the  Court 
to  soDteDce  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard 
labor,  in  the  common  gaol  or  house  of  correction,  and  also  to  direct  that  the 
offender  shall  be  kept  in  solitary  confinement  for  the  whole  or  any  portion  or  por- 
tions of  such  imprisonment,  or  of  such  imprisonment  with  hard  labor,  as  to  the 
Court  in  its  discretion  shall  seem  meet.'' 

But  by  the  1  Vict.  c.  90,  s.  5,  "  it  shall  not  be  lawful  for  any  Court  to  direct 
that  any  offender  shall  be  kept  in  solitary  confinement,  for  any  longer  periods  than 
one  month  at  a  time,  or  than  three  months  in  the  space  of  one  year.'' 

Where  a  prisoner  is  sentenced  to  solitary  confinement  under  these  clauses,  the 
sentence  should  specify  the  time  at  which  such  confinement  is  to  commence  as  well 
as  the  term  for  which  it  is  to  last. 

An  opinion  at  one  time  prevailed  that  it  was  expedient  to  award  to  certain 
offences  fixed  terms  of  transportation  or  imprisonment,  and  many  statutes  were 
passed  containing  such  fixed  terms.  That  opinion  afterwards  was  abandoned,  and 
m  consequence  the  9  &  10  Vict.  c.  24.  s.  1,  was  passed,  which,  after  ^reciting  ^.^^ 
that "  in  certain  cases  of  felony  the  Court  is  not  empowered  by  law  to  award  *- 
sentence  of  transportation  for  a  less  period  than  the  term  of  the  offender's  life  or 
some  long  term  of  years,  or  sentence  of  imprisonment  for  any  shorter  term  than 
two  years ;  but  it  is  desirable  that  some  such  offenders  should  suffer  transportation 
or  imprifionment  for  a  shorter  period  respectively,  at  the  discretion  of  the  Court 
before  which  they  are  convicted,"  enacts  that  "  in  all  cases  where  the  Court  is  now 
(26th  June  1846)  empowered  or  required  to  award  a  sentence  of  transportation 
exceeding  seven  years,  it  shall  be  lawful  for  such  Court,  at  its  discretion,  to  award 
a  sentence  of  transportation  lor  a  term  of  years,  not  less  than  seven  years,  or  to 
award  such  sentence  of  imprisonment  for  any  period  not  exceeding  two  years,  with 
or  without  hard  labor,  as  shall  to  the  Court  in  its  discretion  appear  just  under 
«11  the  circumstances." 

By  the  16  &  17  Vict.  c.  99,  penal  servitude  was  introduced  in  lieu  of  transpor- 
tation in  certain  cases  and  under  certain  regulations ;  but  sec.  1,2,3,  and  4  of 
that  Act  which  made  these  provisions  were  repealed  by  the  20  &  21  Vict.  c.  3,  s. 
1,  and  by  sec.  2  of  this  Act,  **  no  person  shall  be  sentenced  to  transportation ;  and 
any  person  who  [if  the  16  &  17  Vict.  c.  99,  and  20  &  21  Vict.  c.  3,  had  not  been 
pa£^d]  might  have  been  sentenced  to  transportation,  shall  be  liable  to  be  sen- 
tenced to  be  kept  in  penal  servitude  for  a  term  of  the  same  duration  as  the  term  of 
transportation  to  which  such  person  would  have  been  liable  if  the  said  [Acts]  had 
not  been  .passed ;  and  in  every  case  where  at  the  discretion  of  the  Court  one  of  any 
two  or  more  terms  of  transportation  might  have  been  awarded,  the  Court  shall  have 
the  like  discretion  to  award  one  of  any  two  or  more  of  the  terms  of  penal  servitude 
which  are  hereby  authorized  to  be  awarded  instead  of  such  terms  of  transportation  : 
I'rovided  always,  that  any  person  who  might  at  the  discretion  of  the  Court  have 
been  sentenced  either  to  transportation  for  any  term  or  to  any  period  of  imprison- 
ment shall  be  liable  at  the  discretion  of  the  Court  to  be  sentenced  either  to  penal 
servitude  for  the  same  term  or  to  the  same  period  of  imprisonment ;  and  in  any 
wise  in  which  before  the  passing  of  the  (16  &  17  Vict  c.  99)  sentence  of  seven 
years*  transportation  might  have  been  passed,  it  shall  be  lawful  for  the  Court  at  its 
discretion  to  pass  a  sentence  of  penal  servitude  of  not  less  than  three  years." 

The  27  &  28  Vict.  c.  47  recites  the  16  &  17  Vict.  c.  99,  and  20  &  21  Vict.  c.  3, 
>nd  by  sec.  1,  "  this  Act  shall  be  construed  as  one  with  the  above  mentioned  Act«." 

Sec.  2.  "  No  person  shall  be  sentenced  to  penal  servitude  in  respect  to  any 
offence  committed  after  the  passing  of  this  Act  for  a  period  of  less  than  five  years; 
and  where  under  any  Act  now  in  force  a  period  of  less  than  five  years  is  the  ut- 
nioet  sentence  of  penal  servitude  that  can  be  awarded,  a  period  of  five  years  shall, 
in  respect  to  any  offence  committed  after  the  passing  of  this  Act,  iw  ftxxAi  k^\,\i^ 
labstiuited  for  the  less  period;  and  where  uodor  any  Act  now  \u  totce  ;!  i^^tyo^  q( 
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either  less  or  more  than  five  years  may  be  awarded  as  a  seDtence  of  penal  servitade, 
the  least  sentence  of  penal  servitude  that  can  be  awarded  under  that  act,  shall,  in 
respect  to  any  offence  committed  after  the  passing  of  this  Act,  be  a  period  of  five 
years;  and  where  any  person  shall  on  indictment  be  convicted  of  any  crime  or 
offence  punishable  with  penal  servitude,  after  having  been  previously  convicted 
of  felony,  or,  in  Scotland,  of  any  crime  (whether  such  previous  conviction  shall 
have  taken  place  upon  an  indictment  or  under  the  provisions  of  the  Act  passed 
in  the  eighteenth  and  nineteenth  of  Victoria,  chapter  one  hundred  and  twenty-six), 
the  least  sentence  of  penal  servitude  that  can  be  awarded  in  such  case  shall  be  a 
period  of  seven  years/' 

Sec.  4.  If  any  holder  of  a  license  granted  in  the  form  in  the  schedule  is  con- 
victed, either  by  verdict  of  a  jury  or  upon  his  own  confession,  of  any  offence  for 
which  he  is  indicted,  his  license  shall  be  forthwith  forfeited  by  virtue  of  such  con- 
viction, or  if  any  holder  of  a  license  granted  under  any  of  the  Penal  Servitude 
Acts  shall,  unless  prevented  by  illness  or  other  unavoidable  cause,  fail  to  report 
himself  personally,  if  in  Great  Britain  to  the  chief  police  station  of  the  borough  or 
police  division,  and  if  in  Ireland  to  the  constabulary  station  of  the  locality,  to  which 
he  may  go  within  three  days  after  his  arrival  therein,  and  being  a  male  subse- 
quently once  in  each  month  at  such  time  and  place,  in  such  manner  and  to  such 
person  as  the  chief  officer  of  the  constabulary  force  lo  which  such  station  belongs 
shall  appoint,  or  shall  change  his  residence  from  one  police  district  to  another  with- 
out having  previously  notified  the  same  to  the  police  or  constabulary  station  to 
which  he  last  reported  himself,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and 
may  be  summarily  convicted  thereof,  and  his  license  shall  be  forthwith  forfeited  by 
virtue  of  his  conviction,  but  he  shall  not  be  liable  to  any  other  punishment  by 
virtue  of  such  conviction. 

Sec.  5.  ''  If  any  holder  of  a  license  granted  in  the  form  set  forth  in  the  said 
Schedule  (A.)— 

"  1.  Fails  to  produce  his  license  when  required  to  do  so  by  any  judge,  justice  of 
the  peace,  sheriff,  sheriff  substitute,  police  or  other  magistrate  before  whom 
he  may  be  brought  charged  with  any  offence,  or  by  any  constable  or  officer 
of  the  police  in  whose  custody  he  may  be,  and  also  fails  to  make  any  reason- 
able excuse  why  he  does  not  produce  the  same ;  or 

**  2.  Breaks  any  of  the  other  conditions  of  his  license  by  any  Act  that  is  not  of 
itself  punishable  either  upon  indictment  or  upon  summary  conviction ; 
he  shall  be  deemed  guilty  of  an  offence  punishable  summarily  by  imprisonment  for 
any  period  not  exceeding  three  months,  with  or  without  hard  labor." 

Sec.  6.  Any  constable  or  police  officer  may,  without  warrant,  apprehend  any 
holder  of  a  license  whom  he  may  reasonably  suspect  of  having  committed  any 
offence,  or  of  having  broken  any  of  the  conditions  of  his  license,  and  may  take  him 
before  a  justice  to  be  dealt  with  according  to  law. 

Sec.  7.  When  the  holder  of  a  license  is  convicted  of  an  offence  punishable  sum- 
marily under  this  or  any  other  Act  a  certificate  thereof  is  to  be  forwarded  to  a  sec- 
retary of  state  in  Great  Britain,  or  to  the  lord  lieute.nant  in  Ireland,  and  thereupon 
the  license  may  be  revoked. 

Sec.  9.  "  Where  any  licenie  granted  in  the  form  set  forth  in  the  said  Schedule 
(A.)  is  forfeited  by  a  conviction  of  any  indictable  offence,  or  is  revoked  in  pur- 
suance of  a  summary  conviction  under  this  Act  or  any  other  Act  of  Parliament, 
the  person  whose  license  is  forfeited  or  revoked  shall,  after  undergoing  any  other 
punishment  to  which  he  may  be  sentenced  for  the  offence  in  consequence  of 
which  his  license  is  forfeited  or  revoked,  further  undergo  a  term  of  penal  servi- 
tude equal  to  the  portion  of  his  term  of  penal  servitude  that  remained  unexpired 
at  the  time  of  his  license  being  granted,  and  shall,  for  the  purpose  of  his  under- 
going such  last-mentioned  punishment,  be  removed  from  the  prison  of  any  county, 
borough,  or  place  in  which  he  may  be  confined,  to  any  prison  in  which  convicts 
under  sentence  of  penal  servitude  may  lawfully  be  confined,  by  warrant  under  the 
hand  and  seal  of  any  justice  of  the  peace  of  the  said  county,  borough,  or  place,  and 
shall  be  liable  to  be  there  dealt  with  in  all  respects  as  if  such  term  of  penal  servi- 
tude had  formed  part  or  his  original  sentence. 
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Sec.  10  empowers  Her  Majesty  or  the  Lord  Lieutenant  of  Ireland  to  grant 
Hceoses  in  any  other  form  than  that  in  the  schedule  and  containing  dififerent  con- 
ditions; and  such  licenses  shall  be  revokable  at  pleasure  by  the  authority  by  which 
they  were  granted  ;  but  a  breach  of  their  conditions  is  not  to  subject  any  holder  of 
a  liceuse  to  summary  conviction. 

This  Act  appears  to  have  been  anything  rather  than  well  considered.  In  the 
case  of  larceny  and  suudry  other  offences,  penal  servitude  for  three.years  was  the 
highest  panishmcnt  which  could  be  inflicted,  and  the  effect  of  this  Act  is  to  raise 
ail  those  punishments  to  five  years  penal  servitude.  Cases  may,  no  doubt,  occur 
where  this  may  be  a  proper  punishment;  but  there  may  be  others  where  the 
oflfender  deserves  less  than  five  years  penal  servitude  and  more  than  two  years  im- 
prisonmeDt,  and  cases  of  this  kind  may  occur  in  every  case  where  penal  servitude 
may  he  awarded  under  the  Criminal  Law  Consolidation  Acts,  for  they  give  penal 
servitude  for  not  less  than  three  years,  or  imprisonment  not  exceeding  two  years. 
In  a  case  where  a  convict  deserves  more  than  two  years  hard  labor,  and  less  than 
five  years  penal  servitude,  no  Court  will  ever  pass  more  than  the  convict  deserves, 
and  consequently  it  must  pass  less  than  he  deserves;  this  is  a  very  palpable  mis- 
tike  in  the  statute. 

Each  of  the  Consolidation  Acts,  24  &  25  Vict.  c.  96,  s.  118;  c.  97,  s.  74;  c.  98, 
8.  52 ;  c.  99,  s.  39,  and  c.  100,  s.  69,  contains  the  following  clause : — 

"Whenever  imprisonment,  with  or  without  hard  labor,  may  be  awarded  for  any 
indictable  offence  under  this  Act,  the  Court  may  sentence  the  offender  to  be  im- 
prisoned, or  to  be  imprisoned  and  kept  to  hard  labor,  in  the  common  gaol  or  house 
of  correction." 

Each  of  the  Consolidation  Acts,  24  &  25  Vict.  c.  96,  s.  119;  c.  97,  s.  75;  c.  98, 
3. 63;  c.  99,  s.  40,  and  c.  100,  s.  70,  contains  the  following  clause : — 

"Whenever  solitary  confinement  may  be  awarded  for  any  indictable  offence 
under  this  Act,  the  Court  may  direct  the  offender  to  be  kept  in  solitary  confine- 
nient  fur  any  portion  or  portions  of  his  imprisonment,  or  of  his  imprisonment  p,^^ 
with  hard  labor,  not  ^exceeding  one  month  at  any  one  time,  and  not  exceed-  *- 
ing  three  months  in  any  one  year." 

Each  of  the  Consolidation  Acts  24  &  25  Vict.  c.  96,  s.  119;  c.  97,  s.  75;  c.  100, 
s.  70,  contains  the  following  clause : — 

"Whenever  whipping  may  be  awarded  for  any  indictable  offence  under  this 
Act,  the  Court  may  sentence  the  offender  to  be  once  privately  whipped ;  and  the 
number  of  sfrokat,  and  the  xnMrument  with  which  they  shall  he  injlicted^  shall  be 
*p^ctfied  by  the  Court  in  the  sentence." 

Each  of  the  Consolidation  Acts  24  &  25  Vict.  c.  96,  s.  117;  c.  97,  s.  73;  c.  98, 
8-  51;  c.  99,  s.  38,  and  c.  100,  s.  71,  contains  the  following  clause : — 

"  Whenever  any  person  sludl  be  convicted  of  any  indictable  misdemeanor  punish- 
dhk  under  this  Art,  the  Court  may^  if  it  sltall  think  Jit,  in  addition  to  or  in  lieu  of 
f^y  of  the  punishments  by  this  Act  autJiorizexl^fne  the  offender  ^  and  require  him  to 
^trr  into  his  own  recognizances^  and  to  find  sureties^  both  or  either^  for  keeping  the 
p^ace  and  being  of  good  behavior  ;  aiid  in  case  of  any  felony  punishable  under  this 
-4c/,(a)  the  Court  may,  if  it  shall  think  fit,  require  the  offender  to  enter  into  his 
o«oi  recognizances,  and  to  find  sureties,  both  or  either,  for  keeping  tJie  peace  in  ad- 
dition to  any  punishment  by  this  Act  authorized :  Provided  tliat  no  person  shall  be 
^priwned  under  this  clause  for  not  finding  sureties  for  any  period  exceeding  one 
year" 

Each  of  the  Consolidation  Acts  24  &  25  Vict.  c.  96,  s  98;  c.  97,  s.  56;  c.  98, 
8-49;  c.  99,  s.  35,  and  c.  100,  s.  67,  enacts  that  "In  the  case  of  every  felony 
punishable  under  this  Act,  every  principal  in  the  second  degree,  and  every  acces- 
Mry  before  the  fact,  shall  be  punishable  in  the  same  manner  as  the  principal  in 
the  first  degree  is  by  this  Act  punishable ;  and  every  accessory  after  the  fact  to 
uj  felony  punishable  under  this  Act(6)  shall  be  liable  to  be  imprisoned  for  any 

(a)  The  Offences  Against  the  Person  Act,  s.  71,  here  adds,  <<  Otherwise  than  with 
death." 

W  Aecenories  after  the  fact  to  murder  and  the  receivers  of  stolen  f^oo^«  v^xe  ei.<^^^V^. 
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term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without 
solitary  confinement  ;(c)  and  whosoever  shall  counsel,  aid,  or  abet  the  commission 
of  any  indictable  misdemeanor  punishable  under  this  Act  shall  be  liable  to  be  pro- 
ceeded against,  indicted,  and  punished  as  a  principal  offender. '*(</) 


*6].  *CHAPTER  THE  SECOND. 

OF   PERSONS   CAPABLE   OF   COMMITTING   CRIMES. 

It  is  a  general  rule  that  no  person  shall  be  excused  from  punishment  for  diso- 
bedience to  the  laws  of  the  country,  unless  he  be  expressly  defined  and  exempted 
by  the  laws  them  selves,  (a)  The  inquiry,  therefore,  as  to  those  who  are  capable  of 
committing  crimes,  will  best  be  disposed  of  by  considering  the  several  pleas  and 
excuses  which  may  be  urged  on  behalf  of  a  person  who  has  committed  a  forbidden 
act,  as  gr/)und8  of  exemption  from  punishment. 

Those  pleas  and  excuses  must  be  founded  upon  the  want  or  defect  of  will  in  the 
pjvrty  by  whom  the  act  has  been  committed.  For  without  the  consent  of  the  irill, 
human  actions  cannot  be  considered  as  culpable ;  nor  where  there  is  no  will  to 
commit  an  offence,  is  there  any  just  reason  why  a  party  should  incur  the  penalties 
of  a  law  made  for  the  punishment  of  crimes  and  offences. (^)  The  cases  of  want  or 
defect  of  will  seem  to  bo  reducible  to  four  heads : — I.  Infancy.  II.  iVo/i  compos 
mentu.     III.  Subjection  to  the  power  of  others.     IV.  Ignorance. 

I.  The  full  age  of  man  or  woman  by  the  law  of  England  is  twenty-one  years  :(c) 
under  which  age  a  person  is  termed  an  infant^  and  is  exempted  from  punishment 
in  some  cases  of  misdemeanors  and  offences  that  are  not  capital. (c7)  But  the 
nature  of  the  offence  will  make  differences  which  should  bo  observed.  Thus,  if  it 
be  any  notorious  breach  of  the  peace,  as  a  riot,  battery,  or  the  like,  an  infant  above 
the  age  of  fourteen  is  equally  liable  to  suffer  as  a  person  of  the  full  age  of  twenty- 
one  ;(c)  and  if  an  infant  judicially  perjure  himself  in  point  of  age,  or  otherwise,  he 
shall  be  punished  for  the  perjury;  and  he  may  be  indicted  for  cheating  with  false 
dice,  &c. :(/)  but  if  the  offence  charged  by  the  indictment  be  a  mere  non-feazancc 
(unless  it  be  of  such  a  thing  as  the  party  be  bound  to  by  reason  of  tenure  or  the 
like,  as  to  repair  a  bridge,  &c.)(<7),  there,  in  some  cases,  he  shall  be  privileged  by 
his  non-age,  if  under  twenty-one,  though  above  fourteen  years ;  because  laches  in 
such  a  case  shall  not  be  imputed  to  him.(A)^ 

It  is  said  that  if  an  infant  of  the  age  of  eighteen  years  be  convicted  of  a  dis- 
seisin with  force,  yet  he  shall  not  be  imprisoned  ;(i)  and  the  law  is  said  to  be,  that 
jjj,--.   though  an   infant  at  the  age  of  *eighteen  or  even  fourteen,  by  his  own  acts 

■•  may  be  guilty  of  a  forcible  entry,  and  may  be  fined  for  the  same,  yet  he 
cannot  be  imprisoned,  because  his  infancy  is  an  excuse  by  reason  of  his  indiscre- 
tion ;  and  it  is  not  particularly  mentioned  in  the  statute  against  forcible  entries, 
that  he  shall  be  committed  for  such  fine.(y)     An  infant  cannot,  however,  be  guilty 

(e)  The  Offences  Against  the  Person  Act  and  Coin  Act  omit  solitary  confinement. 
\d)  This  clause  is  omitted  in  the  Coin  Act,  bat  the  24  k  25  Vict.  c.  94,  s.  8,  supplies 
the  omission.     Pott,  p.  70. 

{a)  4  Blac.  Com.  20.  (6)  1  Hale  14. 

(c)  It  is  the  full  age  of  male  or  female  according  to  common  speech  :  Lit.  s.  104,  259. 

(d)  1  Hale  20.  («)  4  Blac.  Com.  23  ;  1  Hale  20  j  Co.  Lit.  247  b, 
?/)  Bac.  Abr.  Inf.  (H.)  Sid.  258. 
\g)  2  Inst.  703;  Rex.  v.  Sutton,  3  Ad.  k  E.  597  (30  E.  C.  L.  R.),;>o«^,  Bridges. 


(h)  1  Hale  20;  Bac.  Abr.  Inf.  (H.)  (i)  1  Hale  21. 

\j)  Bac.  Abr.  Inf.  (H.^;  Dalt.  422  ;  Co.  Lit.  357.     And  see 
the  infant  ought  not  to  be  imprisohed  because  he  shall  not  be  subject  to  corporal  punish- 


I)  Bac.  Abr.  Inf.  (H.J ;  Dalt.  422  ;  Co.  Lit.  357.     And  see  1  Hawk.  P.  C.  c.  64,  s.  35,  that 

to  be  ' 

ment  by  force  of  the  general  words  of  any  statute  wherein  he  is  not  expressly  named. 


1  An  infant  only  a  year  or  two  old,  upon  whose  land  a  nuisance  is  created,  cannot  be 
made  criminally  answerable  for  it :  People  v,  Townsend,  3  Hill  479. 
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of  a  forcible  entry  or  disseisin  by  barely  commanding  one,  or  by  assenting  to  one 
to  his  use;  because  every  command  or  assent  of  this  kind  by  a  person  under  such 
incapacity  is  void  :  but  an  actual  entry  by  an  infant  into  another's  freehold  gains 
the  possession  and  makes  him  a  disseisor. (^) 

With  regard  to  capital  crimes  the  law  is  more  minute  and  circumspect ;  dis- 
tingnishing  with  greater  nicety  the  several  degrees  of  age  and  discretion  :  though 
the  capacity  of  doing  ill  or  contracting  guilt  is  not  so  much  measured  by  years  and 
days  as  by  the  strength  of  the  delinquent's  understanding  and  judgment  (J)  But 
within  the  age  of  seven  years  an  infant  cannot  be  punished  for  any  capital  offence, 
whatever  circumstances  of  a  mischievous  discretion  may  appear;  for  ex  pres^imp- 
Hone  juris  such  an  infant  cannot  have  discretion ;  and  against  this  presumption  no 
averment  shall  be  admitted.(wi) 

An  infant  under  the  age  of  seven  years  cannot  be  guilty  of  felony ;  and  therefore 
a  defendant  cannot  justify  taking  such  an  infant  into  custody  and  taking  him 
before  a  magistrate  upon  the  ground  that  he  had  been  caught  stealing  a  piece  of 
wood.fwim) 

On  the  attainment  of  fourteen  years  of  age,  the  criminal  actions  of  infants  are 
subject  to  the  same  modes  of  construction  as  those  of  the  rest  of  society ;  for  the 
law  presunies  them  at  those  years  to  be  doli  capaces,  and  able  to  discern  between 
good  and  evil,  and  therefore  subjects  them  to  capital  punishments  as  much  as  if 
they  were  of  full  age.(n)  But  during  the  interval  between  fourteen  years  and 
teven,  an  infant  shall  be  primd  facte  deemed  to  be  doll  incapax,  and  presumed  to 
be  unacquainted  with  guilt;  yet  this  presumption  will  diminish  with  the  advance 
of  the  offender's  years,  and  will  depend  upon  the  particular  facts  and  circumstances 
of  his  case.  The  evidence  of  malice,  however,  which  is  to  supply  age,  should  be 
strong  and  clear  beyond  all  doubt  and  contradiction ;  but  if  it  appear  to  the  Court 
and  jury  that  the  offender  was  doli  capax,  and  could  discern  between  good  and 
evil,  he  may  be  convicted  and  suffer  death.(o)  Thus,  it  is  said  that  an  infant  of 
eight  years  old  may  be  guilty  of  murder,  and  shall  be  hanged  for  it  :(^p)  and  where 
an  infant  between  eight  and  nine  years  old  was  indicted,  and  found  guilty  of 
burning  two  barns,  and  it  appeared,  upon  examination,  that  he  had  ^malice,  p^^ 
revenge,  craft,  and  cunning,  he  had  judgment  to  be  hanged,  and  was  exe-  *- 
cuted  accordingly.(j) 

An  infant  of  the  age  of  nine  years,  having  killed  an  infant  of  the  like  age,  con- 
fessed the  felony;  and,  upon  examination,  it  was  found  that  he  hid  the  blood  and 
the  body.  The  justices  held  that  he  ought  to  be  hanged ;  but  they  respited  the 
execution  that  he  might  have  a  pardon. (r)  Another  infant,  of  the  age  of  ten 
years,  who  had  killed  his  companion  and  hid  himself,  was,  however,  actually 
hanged;  upon  the  ground  that  it  appeared  by  his  hiding  that  he  could  discern 
between  good  and  evil ;  and  malltia  supplet  8etat€Tni.{s)  And  a  girl  of  thirteen  was 
burnt  for  killing  her  mistress.(^)  Whenever  a  person  under  the  age  of  fourteen  is 
charged  with  committing  a  felony,  the  proper  course  is  to  leave  the  case  to  the 

(t)  Bac.  Abr.  Inf.  (H.)  ;  Co.  Lit.  357  ;  1  Hawk.  P.  C.  c.  64,  8.  35. 

(0  4  BIac.  Com.  23. 

(m)  1  Hale  27,  28  ;  1  Hawk.  c.  1,8.  1,  note  {\) ;  4  Bla.  Com.  23.  A  pardon  was  granted 
to  an  infant  within  the  age  of  seven  years,  who  was  indicted  for  homicide  ;  the  jury  bav- 
iog  foand  that  he  did  the  act  before  he  was  seven  years  old.  1  Hale  27  (edit.  1800), 
note  (^). 

(«wi)  Harsh  v.  Loader,  14  0.  B.  (N.  S.)  535  (108  E.  C.  L.  R.). 

(«)Dr.  k  Stu.  c.  26;  Co.  Lit.  79,  171,  247;  Dalt.  476,  505;  1  Hale  25;  Bac.  Abr. 
Inf.  A.  k  H. 

,  H  1  Hale  25,  27;  4  Blac.  Com.  23.  The  civil  law,  as  to  capital  punishments,  dis- 
trngajshed  the  ages,  into  four  ranks:  1.  jEtat  pubertatis  plena^  which  is  eighteen  years. 
2.  Jiiai  pubcrtatUj  or  pubertat  generally,  which  is  fourteen  years,  at  which  time  persons 
*ere  likewise  presumed  to  be  doli  capacet.  3.  jEtat  pubertati  prozima ;  but  in  this  the 
Rattan  lawyers  were  divided,  some  assigning  it  to  ten  years  and  a  half,  others  to  eleven  ; 
t>efore  which  the  party  was  not  presumed  to  be  doli  capaz.  4.  In/antia^  which  lasts  till 
MTen  years,  within  which  age  there  can  be  no  guilt  of  a  capital  offence:  1  Hale  17-19. 

(p)  Dalt.  Just.  c.  147.  (q)  Dean's  case,  1  Hale  25,  note  (u). 

(r)  1  Hale  27 ;  F.  Corone,  57 ;  B.  Corone,  133. 

(<)  Spignrnarg  case,  1  Hale  26;  Fitz.  Rep.  Corone  118. 

(0  Alice  de  Waldborongh's  case,  1  Hale  26. 
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jury  to  say  whether,  at  the  time  of  coinmittiDg  the  offence,  such  person  had  guilty 
knowledge  that  he  was  doing  wrong. (n) 

In  the  case  of  rape^  the  law  presumes  that  an  infant  under  the  age  of  fourteen 
years  is  unahle  to  commit  the  crime ;  and  therefore  he  cannot  be  guilty  of  it.(tt) 
So  also,  for  the  like  reason,  such  an  infant  cannot  be  guilty  of  an  assault  with 
intent  to  commit  a  rape,(y)  or  of  carnally  knowing  a  girl  under  ten  years  of  age.(«?) 
And  this  presumption  cannot  be  rebutted,  and  evidence  is  not  admissible  to  prove 
that  the  infant  is  in  fact  competent  to  commit  any  such  offence.(x)  But  this  pre- 
sumption is  upon  the  ground  of  impotency  rather  than  the  want  of  discretion  ;  for 
he  may  be  a  principal  in  the  second  degree,  as  aiding  and  assisting  in  this  offence 
as  well  as  in  other  felonies,  if  it  appear  by  sufficient  circumstances  that  he  had  a 
mischievous  discretion.(^)* 

In  1748,  \V.  York,  a  boy  of  ten  years  of  age,  was  convicted  for  the  murder  of  a 
girl  of  about  five  years  of  age;  but  Willes,  C.  J.,  out  of  regard  to  the  tender  years 
of  the  prisoner,  respited  execution  till  he  could  take  the  opinion  of  the  rest  of  the 
judges,  whether  it  was  proper  to  execute  him  or  not. 

The  boy  and  girl  were  parish  children,  under  the  care  of  a  parishioner;  and  on 
the  day  of  the  murder  he  and  his  wife  went  out  to  their  work,  and  left  the  children 
in  bed  together.  When  they  returned,  the  girl  was  missing ;  and  the  boy,  being 
asked  what  was  become  of  her,  answered  that  he  had  helped  her  up  and  put  on 
her  clothes,  and  she  had  gone  he  knew  not  whither.  Upon  this,  strict  search  was 
made  for  the  child.  During  this  search,  the  man  observed  that  a  heap  of  dung 
near  the  house  had  been  newly  turned  up ;  and,  upon  removing  the  upper  part  of 
the  heap,  he  found  the  body  of  the  child  about  a  foot's  depth  under  the  surface, 
cut  and  mangled  in  a  most  barbarous  and  horrid  manner.  Upon  this  discovery, 
juq-.  the  boy,  who  was  the  only  person  capable  of  ^committing  the  fact,  that  was 
J  lefl  at  home  with  the  child,  was  charged  with  the  fact,  which  he  stiffly 
denied.  When  the  coroner's  jury  met,  the  boy  was  again  charged,  but  persisted 
still  to  deny  the  fact.  At  length,  being  closely  interrogated,  he  fell  to  crying,  and 
said  he  would  tell  the  whole  truth.  He  then  said  that  the  child  had  been  used  to 
foul  herself  in  bed  ;  that  she  did  so  that  morning  (which  was  not  true,  for  the  bed 
was  searched  and  found  to  be  clean),  that  thereupon  he  took  her  out  of  the  bed 
and  carried  her  to  the  dung-heap,  and  with  a  large  knife,  which  he  found  about 
the  house,  cut  her  in  the  manner  the  body  appeared  to  be  mangled,  and  buried  her 
in  the  dung-heap ;  placing  the  dung  and  straw  that  was  bloody  under  the  body, 
and  covering  it  up  with  what  was  clean ;  and  having  so  done,  he  got  water  and 
washed  himself  as  clean  as  he  could.  The  boy  was  the  next  morning  carried  before 
a  neighboring  justice  of  the  peace,  before  whom  he  repeated  his  confession,  with 
all  the  circumstances  he  had  related  to  the  coroner  and  his  jury.  The  justice  of 
the  peace  very  prudently  deferred  proceeding  to  a  commitment,  until  the  boy 
should  have  an  opportunity  of  recollecting  himself.  Accordingly  he  warned  him 
of  the  danger  he  was  in  if  he  should  be  thought  guilty  of  the  fact  he  stood  charged 
with,  and  admonished  him  not  to  wrong  himself:  and  then  ordered  him  into  a 
room  where  none  of  the  crowd  that  attended  should  have  access  to  him.  When  the 
boy  had  been  some  hours  in  this  room  where  victuals  and  drink  were  provided  for 

(n)  Rex  V.  Owen,  4  C.  &  P.  236  (10  E.  C.  L.  R.),  Littledale,  J. ;  Reg.  v.  Smith,  1  Cox  C. 
C.  260,  Erie,  J. 

(ti)  Rex  V.  Groombridge,  *l  G.  kV.  582  (32  E.  C.  L.  R.).  Gaselee,  J.,  after  consulting 
Lord  Abinger,  C.  B.,  as  to  whether  the  words  "  every  person"  in  the  9  Geo.  4,  c^l,  8.  16, 
altered  the  former  law. 

(i')  Rex  V.  Eldershaw,  3  C.  k  P.  396  (14  E.  C.  L.  R.),  Vaughan,  J. ;  Reg.  v.  Philips,  8 
C.  k  P.  736  (34  E.  C.  L.  R.),  Patterson,  J. 

(w)  Reg.  V,  Jordan,  9  C.  &  P.  118  (38  E.  0.  L.  R.),  Williams,  J. 

(x)  Reg.  V.  Philips,  and  Reg.  v,  Jordan,  tupra. 

(y)  1  Uale  630. 

^  The  common-law  presnmption  that  a  boy  under  fourteen  is  incapable  of  committing 
rape,  is  liable  to  be  overcome  by  clear  proof  of  maturity:  State  v.  Pugh,  7  Jones  (Law) 
61;  People  t\  Randolph,  2  Parker  C.  R.  174;  Williams  v.  State,  14  Ohio  222;  State  v. 
Sam,  1  Wis.  300.  A  boy  over  fourteen  is  presumed  to  be  capable :  State  v.  Handay,  4 
Barring.  566. 
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him,  be  was  brought  a  second  time  before  the  justice,  and  then  ho  repeated  his 
former  confession  : — upon  which  he  was  committed  to  gaol.     On  the  trial,  evidence 
WIS  given  of  the  declarations  before  mentioned  to  have  been  made  before  the 
coroner  and  his  jury,  and  before  the  justice  of  the  peace ;  and  of  many  declarations 
to  the  same  purpose  which  the  boy  made  to  other  people  after  he  came  to  £^aol,  and 
even  down  to  the  day  of  his  trial ;  for  he  constantly  told  the  same  story  in  sub- 
stance, commonly  adding  that  the  devil  put  him  upon  committing  the  fact.     Upon 
this  evidence,  with  some  other  circumstances  tending  to  corroborate  the  confessions, 
'  he  was  convicted.     The  judges  having  taken  time  to  consider  this  report,  uuani- 
monsly  agreed  J  1.  That  the  declarations  stated  in  the  report  were  evidence  proper 
to  be  left  to  the  jury.     2.  That,  supposing  the  boy  to  have  been  guilty  of  this  fact, 
there  were  so  many  circumstances  stated  in  the  report  which  were  undoubtedly 
tokens  of  what  Lord  Hale  calls  a  mischievotis  discretion^  that  he  was  certainly  a 
proper  subject  for  capital  punishment,  and  ought  to  suffer  ;  for  it  would  be  of  very 
dangerous  consequence  to  have  it  thought  that  children  may  commit  such  atrocious 
crimes  with  impunity.     That  there  are  many  crimes  of  the  most  heinous  nature, 
such  as  (in  the  present  case)  the  murder  of  young  children,  poisoning  parents  or 
masters,  burning  houses,  &c.,  which  children  are  very  capable  of  committing ;  and 
which  they  may  in  some  circumstances  be  under  strong  temptations  to  commit; 
and  therefore,  though  the  taking  away  the  life  of  a  boy  of  ten  years  old  might 
savour  of  cruelty,  yet,  as  the  example  of  that  boy's  punishment  might  bo  a  means 
of  deterring  other  children  from  the  like  offences,  and  as  the  sparing  the  boy, 
w«v/y  on  account  of  hU  age,  would  probably  have  a  quite  contrary  tendency  ;  in 
juttice  to  the  public,  the  law  ought  to  take  its  course ;  unless  there  remained  any 
doubt  *touching  his  guilt.     In  this  general  principle  all  the  judges  concurred :    ri^-in 
but  two  or  three  of  them,  out  of  great  tenderness  and  caution,  advised  the   '- 
chief  justice  to  send  another  reprieve  for  the  prisoner ;  suggesting  that  it  might 
possibly  appear,  on  further  inquiry,  that  the  boy  had  taken  this  matter  upon  him- 
self at  the  instigation  of  some  person  or  other,  who  hoped  by  this  artifice  to  screen 
the  real  offender  from  justice.     Accordingly  the  chief  justice  granted  one  or  two 
nwre  reprieves ;  and  desired  the  justice  of  the  peace  who  took  the  boy's  examina- 
tion, and  also  some  other  persons,  in  whose  prudence  he  could  confide,  to  make  the 
strictest  inquiry  they  could  into  the  affair,  and  report  to  him.     At  length  he,  re- 
ceiving no  further  light,  determined  to  send  no  more  reprieves,  and  to  leave  the 
prisoner  to  the  justice  of  the  law  at  the  expiration  of  the  last ;  but,  before  the  ex- 
piration of  that  reprieve,  execution  was  respited  till  further  order,  by  warrant  from 
oue  of  the  secretaries  of  state:  and  at  the  summer  a.ssizcs,  1757,  the  prisoner  had 
the  benefit  of  His  Majesty's  pardon,  upon  condition  of  his  entering  immediately 
into  the  sea  service.  (2) 

It  is  said  that  an  act  making  a  new  felony  does  not  extend  to  an  infant  under 
the  ajre  of  discretion,  namely,  fourteen  years  old(«)  and  that  general  statutes  which 
give  corporal  punishment  are  not  to  extend  to  infants ;  and  that,  therefore,  if  an 
iniant  be  convicted  in  ravishment  of  ward,  he  shall  not  be  imprisoned,  though  the 
itatute  of  Merton,  c.  6,  be  general  in  that  case  (6)  But  this  must  be  understood, 
where  the  corporal  punishment  is,  as  it  were,  but  collateral  to  the  offence,  and  not 
the  direct  intention  of  the  proceeding  against  the  infant  for  his  misdemeanor ;  in 
inaoy  cases  of  which  kind  the  infant  under  the  age  of  twenty-one  shall  be  spared, 
though  possibly  the  punishment  be  enact<;d  by  Parliament.(c) 

But  where  a  fact  is  made  felony  or  treason,  it  extends  as  well  t-o  infants,  if  above 
fourteen  years,  as  to  others.  And  this  appears  by  several  Acts  of  Parliament,  as 
^J  1  Jac.  1,  c.  11, (^^)  of  felony  for  marrying  two  wives,  in  which  there  was  a 
^pecial  exception  of  marriages  within  the  age  of  consent,  which  in  females  is  twelve, 
in  males  fourteen  years ;  so  that  if  the  marriage  were  above  the  age  of  consent, 
though  within  the  age  of  twenty-one  years,  it  was  not  exempted  from  the  penalty. 

(s)  York's  case,  Fost.  70,  et  teq, 

{«)  I  Bale  706;  Eyston  and  Studdc's  case,  Plowd.  Com.  4t>5,  a.    And  see  1  Hale  21, 
22;  BftcAbr.  Infancy  (H). 
(^)  Bftc.  Abr.  Infancy  (H) ;  Plowd.  364  ;  1  Hale  21. 
W  Btc.  Abr.  Infancy  (H) ;  1  Hale  21.  (d)  Repealed,  9  Geo.  4,  t.  ^\,  ft.  \, 
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So  by  the  21  Hen  8,  c.  7,(e)  concerning  felony  by  servants  that  embezzle  their 
masters'  goods  delivered  to  them,  there  was  a  special  provision  that  it  should  not 
extend  to  servants  under  the  age  of  eighteen  years,  who  certainly  had  been  within 
the  penalty,  if  above  the  age  of  discretion,  namely,  fourteen  years,  though  under 
eighteen  years,  unless  there  had  been  a  special  provision  to  exclude  them.  And  so 
by  the  12  Ann.  c.  7,(e)  (by  which  it  was  made  felony  without  benefit  of  clergy  to 
steal  goods  to  the  value  of  40s.  out  of  a  house,  though  (he  l.ouse  were  not  broken 
open),  where  apprentices  who  should  rob  their  masters  were  exc<jpted  out  of  the 
Act.(/) 

Hi-t-t-,  In  many  cases  of  crimes  committed  by  infants,  the  judges  will  *in  pm- 
J  dence  respite  the  execution  in  order  to  get  a  pardon  :  and  it  is  said  that  if 
an  infant  apparently  wanting  discretion  be  indicted  and  found  guilty  of  felony, 
the  justices  themselves  may  dismiss  him  without  a  pardon.(^)  But  this  authority 
to  dismiss  him,  must  be  understood  of  a  reprieve  before  judgment;  or  of  a  case 
where  the  jury  find  the  prisoner  within  the  age  of  seven  years,  or  not  of  sufficient 
discretion  to  judge  between  good  and  evil.(7i) 

II.  It  has  been  considered,  that  there  are  four  kinds  of  persons  who  may  be  said 
to  be  non  compos:  1.  An  idiot.  2.  One  made  non  compos  by  sickness.  3.  A 
lunatic.  4.  One  that  is  drunk.(t)  But  it  should  be  observed,  that  every  person 
at  the  age  of  discretion  is  presumed  sane,  unless  the  contrary  is  proved :  and  if  a 
lunatic  has  lucid  intervals,  the  law  presumes  the  offence  of  such  person  to  have 
been  committed  in  a  lucid  interval,  unless  it  appears  to  have  been  committed  in  the 
time  of  his  distemper. (A;) 

An  idiot  is  a  fool  or  madman  from  his  nativity,  and  one  who  never  has  any  lucid 
intervals :  and  such  an  one  is  described  as  a  person  that  cannot  number  twenty, 
tell  the  days  of  the  week,  does  not  know  his  father  or  mother,  his  own  age,  &c. : 
but  these  are  mentioned  as  instances  only ;  for  whether  idiot  or  not  is  a  question 
of  fact  for  the  jury.(/)  One  who  is  surdus  et  mutus  a  natmtafc  is  in  presumption 
of  law  an  idiot,  and  the  rather  because  he  has  no  possibility  to  understand  what  is 
forbidden  by  law  to  be  done,  or  under  what  penalties :  but  if  it  appear  that  he  has 
the  use  of  understanding,  which  many  of  that  condition  discover  by  signs  to  a  very 
great  measure^  then  he  may  be  tried  ami  suffer  judgment  and  execution,  though 
great  caution  should  be  used  in  such  a  proceeding. (m) 

(e)  Repealed,  1  k  B  Geo.  4.  c.  27. 

(/)  Bac.  Abr.  Infancy  (H)  j  Co.  Lit.  147  :  1  Hale  21,  22. 

Iff)  35  Hen.  G,  11  and  12. 

(A)  1  Hale  27  ;  1  Hawk.  P.  C.  c.  1,  8.  8.  And,  qussre^  whether  in  any  case  of  an  infant 
convicted  by  a  jury,  the  judge  would  take  upon  himself  to  dismiss  him.  It  is  submitted 
that  the  regular  course  would  be  to  respite  execution,  and  recommend  the  prisoner  for  a 
pardon. 

(I)  Co.  Lit.  247 ;  Beverley's  case,  4  Co.  124.  (k)  1  Hale  33,  34. 

{l)  Bac.  Abr.  Idiots,  &c.  (A.);  Dy.  25;   Moor  4,  pi.  12 ;  Bro.  Idiot  1  ;  F.  N.  B.  233. 

(m)  1  Hale  34.  And  see  the  note  (o)  where  it  is  said  that  according  to  43  Assis.  pi.  30, 
and  8  Hen.  4,  c.  2,  if  a  prisoner  stands  mute,  it  shall  be  inquired  whether  it  be  wilful,  or 
by  the  act  of  God ;  from  whence  Crompton  infers  that  if  it  be  by  the  act  of  God,  the  party 
shall  not  suffer  :  Crompt.  Just.  29,  a.  But  if  one  who  is  both  deaf  and  dumb,  may  discover 
by  signs,  that  he  bath  the  use  of  understanding,  much  more  may  one  who  is  only  dumb, 
and  consequently  such  a  one  may  be  guilty  of  felony.  It  may  be  observed,  that  frdm  the 
humane  exertions  of  many  ingenious  and  able  persons,  and  from  the  extensive  charitable 
institutions  for  the  instruction  of  the  deaf  and  dumb,  many  of  those  unfortunate  people 
have  at  the  present  day  a  very  perfect  knowledge  of  right  and  wrong.  In  Steel's  case,  1 
Leach  451,  a  prisoner  who  could  not  hear,  and  could  not  be  prevailed  upon  to  plead,  was 
found  mute  by  the  visitation  of  God,  and  then  tried,  found  guilty,  and  sentenced  to  be 
transported.  And  in  Jones's  case,  1  Leach  102,  where  the  prisoner  (who  was  indicted  on 
12  Ann.  c.  7,  for  stealing  in  a  dwelling-house)  on  being  put  to  the  bar  appeared  to  be 
deaf  and  dumb,  and  the  jury  found  a  verdict,  ''  .Mute  by  the  visitation  of  God ;"  after 
which  a  woman  was  examined  upon  her  oath,  to  the  fact  of  her  being  able  to  make  him 
understand  what  others  said,  which  she  said  she  could  do  by  means  of  signs,  such  pris- 
oner was  arraigned,  tried,  and  convicted  of  the  simple  larceny.  The  proper  coarse  in 
such  cases  is,  1.  To  swear  a  jury  to  determine  whether  the  prisoner  be  mute  of  malice  or 
by  the  visitation  of  God.  2.  Whether  he  be  able  to  plead.  3.  Whether  he  be  sane  or 
not :  on  which  issue  the  question  is,  or  whether  he  is  of  sufficient  intellect  to  comprehend 
the  course  of  the  proceedings  on  the  trial  so  as  to  be  able  to  make  a  proper  defence :  Rex 
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*A  person  made  non  compos  mentis  by  sickness,  or,  as  it  has  been  sometimes  ^^^  „ 
expressed,  a  person  afflicted  with  dementia  acculentalis  vel  advent  if  ia,  is  excused  *- 
in  crimiQal  cases  from  such  acts  as  are  committed  while  under  the  infiuence  of  his 
di8order.(n)  Several  causes  have  been  assigned  for  this  disorder;  such  as  the 
distemper  of  the  humors  of  the  body;  the  violence  of  a  disease,  as  fever  or  palsy; 
or  the  concussion  or  hurt  of  the  brain :  and,  as  it  is  more  or  less  violent,  it  is  dis- 
tinguishable in  kind  or  degree,  from  a  particular  dementia^  in  respect  of  some  par- 
ticular matters,  to  a  total  cdienatiou  of  the  mind,  or  complete  madne8ss.(o) 

A  hmUic  is  one  laboring  also  under  a  species  of  the  dementia  accidentalis  vel 
adventifia,  but  distinguishable  in  this,  that  he  is  afflicted  by  his  disorder  only  at 
certain  periods  and  vicissitudes;  having  intervals  of  reason.  Such  a  person  during 
his  frenzy  is  entitled  to  the  same  indulgence  as  to  his  acts,  and  stands  in  the  same 
degree  with  one  whose  disorder  is  fixed  and  permanent.(/>)  The  name  of  lunaci/ 
was  taken  from  the  influence  which  the  moon  was  supposed  to  have  in  all  disorders 
of  the  brain ;  a  notion  which  has  been  exploded  by  the  sounder  philosophy  of 
modern  times. 

With  respect  to  a  person  non  compos  m^entis  from  drunkenness,  a  species  of  mad- 
ness which  has  been  termed  dementia  affectata,  it  is  a  settled  rule,  that  if  the 
drunkenness  be  voluntary,  it  cannot  excuse  a  man  from  the  commission  of  any 
crime.(^)  but  on  the  contrary  must  be  considered  as  an  aggravation  of  whatever  he 
does  amis8.(r)  Yet  if  a  person,  by  the  unskillfulness  of  his  physician,  or  by  the 
contrivance  of  his  enemies,  eat  or  drink  such  a  thing  as  causes  frenzy,  this  puts 
him  in  the  same  condition  with  any  other  frenzy,  and  equally  excuses  him ;  also,  if 
by  one  or  more  such  practices  an  habitual  or  fixed  frenzy  be  caused,  though  this 
madness  was  contracted  by  the  vice  and  will  of  the  party,  yet  the  habitual  and 
fixed  frenzy  caused  thereby  puts  the  man  in  the  same  condition  as  if  it  were  con- 
tracted at  first  involuntarily. («)  And,  though  voluntary  drunkenness  cannot  ex- 
cuse from  the  commission  of  crime,  yet  where  as  upon  a  charge  of  murder,  the 
material  question  is,  whether  an  act  was  premeditated  or  done  only  with  sudden 
heat  and  impulse,  the  fact  of  the  party  being  intoxicated  has  been  holdeu  to  be  a 
circumstance  proper  to  be  taken  into  consideration. (<)* 

r.  Pritchard,  T  C.  A  P.  303  (32  B.  0.  L.  R.),  Alderson,  B. ;  Rex  v.  Dyson,  Ibid.  305,  n.  (o), 
Parke,  B. :  s.  c.  1  Lewin  64.  Tn  Rex  v.  Pritchard,  the  jury  were  sworn  on  each  of  the 
three  issues  separately.  See  Rei  v.  Dyson,  for  the  form  of  the  oath  administered  to  the 
interpreter.  See  Thompson's  case,  2  Lewin  137,  where  the  prisoner  being  deaf  and  dumb, 
bat  able  to  read,  the  indictment  was  handed  to  him  with  the  usual  questions  written  upon 
paper,  and  he  wrote  his  plea  on  paper.  The  jurors'  names  were  then  handed  to  him,  with 
the  question,  "  whether  he  objected  to  any  of  them  ?"  and  he  wrote  for  answer,  *'  No."  The 
judge's  note  of  the  eyidence  of  each  witness  was  handed  to  him,  and  he  was  asked  in  wri- 
tiog,  if  he  had  any  questions  to  put.  In  a  case  of  misdemeanor,  after  a  jnry  had  found 
that  the  prisoner  was  mute  by  the  visitation  of  God,  hurt  was  of  sound  mind,  his  counsel 
was  permitted  to  plead  not  guilty  for  him,  and  the  trial  proceeded  in  the  usual  manner, 
and  the  evidence  was  not  interpreted  to  the  prisoner:  Reg.  v.  Whitfield,  3  C.  &  K.  121, 
Villiam?,  J.  Where  a  prisoner,  on  being  brought  up  to  be  arraigned,  stands  mute,  or  it 
appears  questionable  whether  he  be  sane  or  not,  the  proper  course  is  to  swear  a  jury  to 
trj  the  question,  as  it  is  for  them  and  not  for  the  court  to  decide  whether  the  prisoner 
itands  mute  of  malice,  or  is  insane  :  Reg.  p.  Israel,  2  Cox  C.  G.  263. 

(k)  1  Hale  30;  Bac.  Abr.  IdioU  (A).  (o)  1  Hale  30. 

(p)  4  Co.  125 ;  Co.  Lit.  247  ;  1  Hale  31. 

iq)  Co.  Lit.  247  ;  1  Hale  32  ;  1  Hawk.  P.  C  c.  1,  s.  6. 

(r)  4  Blac.  Com.  26;  Plowd.  19  ;  Co.  Lit.  247.  Nam  omne  crimen  ebrUtas  incendit  et  dtte- 
$it-    And  see  Beverley's  case,  4  Co.  1 25. 

fi)  1  Hale  32. 

(0  By  Holroyd,  J.,  in  Rex.  v,  Grindley,  Worcester  Sum.  Ass.  1819,  MS.  But  in  a  case 
«f  murder  by  stabbing  with  a  bayonet,  where  Rex  v.  Grindley  was  relied  upon.  Park,  J. 
J-  A.,  in  the  presence  of  Littledale,  J.,  said,  **  highly  as  I  respect  that  late  excellent  judge 
(Bolrord),  I  differ  from  him,  and  my  brother  Littledale  agrees  with  me.  He  once  acted 
vpon  that  case  but  afterwards  retracted  his  opinion,  and  there  is  no  doubt  that  that  case 
i«  not  law."     Rex  v.  Carroll,  7  C  &  P.  145  (.^2  B.  C.  L.  R.). 

*  The  doctrine  of  the  American  cases  accords  with  the  text,  and  what  follows.     Drunk- 
^Beu  is  no  excuse  for  crime:  State  v.  Harlowe,  21  Mo.  444;  Mercer  v.  State,  17  Geo. 
J4«;  Carter  v.  State.  12  Texas  600;  People  v.  Robinson,  1  Parker  C.  R.  64*3-,  V^o\»\^  ^. 
'^U«y,2  Ibid.  19;  State  v.  John,  8  Iredell  330;  State  v.  Bullock,  13  Ma.  4^-,  ^^\ia\\w 
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4K|q-i  *So  in  a  caso  of  maliciously  stabbing,  a  very  learned  judge  observed,  that 
-J  with  regard  to  the  intention,  drunkenness  might  perhaps  be  adverted  to 
according  to  the  nature  of  the  instrument  used.  If  a  man  used  a  stick,  a  jury 
would  not  infer  a  malicious  intent  so  strongly  against  him,  if  drunk,  when  he  made 
an  intemperate  use  of  it,  as  they  would  if  he  had  used  a  different  kind  of  weapon ; 
but  where  a  dangerous  instrument  was  used,  which,  if  used,  must  produce  grievous 
bodily  harm,  drunkenness  could  have  no  effect  on  the  consideration  of  the  malicious 
intent  of  the  party.(u)  So  drunkenness  is  oflen  very  material  where  the  question 
is  as  to  the  intent  with  which  an  act  was  done.  On  an  indictment  for  inflicting  a 
bodily  injury  dangerous  to  life,  with  intent  to  murder,  it  appeared  that  the  prisoners 
were  both  very  drunk  at  the  time,  and  Patteson,  J.,  told  the  jury,  that  "  although 
drunkenness  is  no  excuse  for  any  crime  whatever,  yet  it  is  olten  of  very  great  im- 
portance in  cases  where  it  is  a  question  of  intention.  A  person  may  be  so  drunk 
as  to  be  utterly  unable  to  form  any  intention  at  all,  and  yet  he  may  be  guilty  of 
very  great  violence."(rj  So  where  a  prisoner  was  indicted  for  shooting  with  in- 
tent to  murder,  and  he  was  shown  to  have  been  intoxicated  shortly  before  he  fired 
the  shot;  Coleridge,  J.,  told  the  jury,  that  ^^  drunkenness  is  ordinarily  neither  a 
defence  nor  excuse  for  crime,  and  where  it  is  available  as  a  partial  answer  to  a 
charge,  it  rests  on  the  prisoner  to  prove  it,  and  it  is  not  enough  that  he  was  excited 
or  rendered  more  irritable,  unless  the  intoxication  was  such  as  to  prevent  his  re- 
straining himself  from  committing  the  act  in  question,  or  to  take  away  from  him 
the  power  of  forming  any  specific  intention.'Vir)  And  where,  on  an  indictment 
for  attempting  to  commit  suicide,  it  appeared  that  the  prisoner  had  thrown  herself 
into  a  well,  and  the  witness  who  proved  this,  stated  that  at  the  time  she  did  so,  she 
was  so  drunk  as  not  to  know  what  she  was  about;  Jervis,  C.  J.,  said,  ^' If  the 
prisoner  was  so  drunk  as  not  to  know  what  she  was  about,  how  can  you  say  that  she 
intended  to  destroy  herself."(a;)  So  drunkenness  may  be  taken  into  consideration 
in  cases  where  what  the  law  deems  sufficient  provocation  has  been  given,  because 
the  question  is,  in  such  cases,  whether  the  fatal  act  is  to  be  attributed  to  the  passion 
of  anger  excited  by  the  previous  provocation,  and  that  passion  is  more  easily  excit- 
able in  a  person  when  in  a  state  of  intoxication  than  when  he  is  sober.(^)     So 

(ti)  Rex  V.  Meakin,  7  C.  &  P.  297  (32  E.  0.  L.  R.),  Alderson,  B. 
(r)  Reg.  V.  Cruse,  8  C.  &  P.  541  (34  E.  C.  L.  R.). 

(tr)  Reg.  V.  Monkhouse,  4  Cox  C.  C.  55.  (x)  Reg.  v.  Moore,  3  C.  &  K.  319. 

(y)  Rex  V.  Thomas,  7  C.  &  P.  817  (32  E  C.  L.  R.),  Parke,  B.  j  Pearson's  case,  2  Lewia 
144,  Park,  J.  J.  A. 

V.  State,  14  Mo.  502  ;  United  States  v.  McGlue,  1  Curt.  1 ;  State  v.  Mullen,  14  La.  Ann.  570  ; 
Tyra  v.  Coram.,  2  Met.  (Ky.)  1 ;  Kenny  v.  People,  31  N.  Y.  330 ;  Smith  v.  Coram.,  1  Diivall 
224:  O'Harra  v.  State,  u'lnd.  420;  Warren  v.  Coram.,  1  Wright  45  ;  Slate  v.  Avery,  44  N. 
H.  392 ;  Nichols  v.  State,  8  Ohio  (N.  S.)  435  ;  People  v.  Rogers,  18  N.  Y.  9 ;  State  v.  Cross, 
27  Mo.  .332;  Gallicker  ».  Comm.,  2  Duvall  163:  Bailey  v.  State,  2G  Ind.  422;  Mclntyre  v. 
People,  38  111.  514  ;  State  v.  Schingen,  20  Wis.  74;  State  v.  Garvey,  11  Minn.  154;  Stale 
V.  Hundley,  46  Mo.  414;  Real  v.  People,  42  N.  Y.  270  ;  Friery  f.  People,  54  Barb.  319;  2 
Keyes  424;  Bradley  v.  State,  31  Ind.  492  ;  Lanergan  v.  People,  50  Barb.  266  ;  Shannahan 
V.  Coram.,  8  Bush  464. 

Yet  it  is  always  an  element  for  the  consideration  of  the  jury  where  the  law  requires  de- 
liberation or  a  particular  intent :  Pennsylvania  v.  McFall,  Add.  247  :  Golden  t*.  State,  25 
Geo.  627  ;  Jones  v.  State,  29  Ibid  594  ;  Pigraan  v.  State,  14  Ohio  555  ;  Kessy  r.  State,  35 
111.  518;  Mooney  v.  State,  33  Ala.  419;  Dawson  v.  State,  16  Ind.  428;  Pirth  v.  State,  4 
Humph.  663;  People  v.  Belencia,  21  Cal.  544;  People  v.  King,  27  Ibid.  5U7  ;  People  v. 
Eastman,  4  Kernan  662  ;  People  v.  Robinson,  2  Parker  C.  R.  235 ;  People  v.  Hammill, 
Ibid.  223 ;  Jones  v.  Coram.,  25  P.  F.  Smith  403  ;  State  v.  Bell,  29  Iowa  316  ;  Kriel  v.  Coram., 
5  Bush  362;  Coram.  ?>.  Hart,  2  Brews.  546;  Roberts  ».  People,  19  Mich.  401;  Curry  v, 
Comm.,  2  Bush  67 ;  O'Brien  v.  People,  48  Barb.  274.  It  has  been  held,  however,  that  in- 
toxication at  the  time  of  comraitting  a  horaicide,  is  not  entitled  to  any  weight  in  deter- 
mining whether  the  provocation  was  such  as  to  reduce  the  crirae  frora  raurder  to  man- 
slaughter :  Comm.  v.  Hawkins,  3  Gray  463.     But  see  State  v,  McCants,  1  Spear  384. 

When,  however,  an  habitual  or  6xed  frenzy  is  produced  by  drunkenness  in  cases  of  de- 
lirium tremens  and  mania-a-potn,  or  whenever  there  is  actual  insanity,  though  the  remote 
cause  is  drunkenness,  the  party  is  not  responsible :  United  States  v.  Drew,  68  Mason  28  ; 
Burnett  v.  State,  Mart,  k  Yerg.  133;  Cornwall  v.  State,  Ibid.  147;  State  v.  McCants,  I 
Spear  384;  United  States  v.  Forbes,  Crabbe  558  ;  Carter  v.  State,  12  Texas  500;  Maccon- 
eky  v.  State,  5  Ohio  (N.  S.)  77 ;  State  v.  Sewell,  3  Jones  (Law)  245 ;  State  v.  McGonigal, 
5^HATnng.  510. 
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where  the  qaestion  is  whether  words  have  been  uttered  with  a  deliberate  purpose, 

or  are  merely  low  and  idle  expressions,  the  drunkenness  of  the  party  uttering  them 

is  proper  to  be  considered.Ca:)     But  if  there  is  really  a  previous  determination  to 

reKDt  a  slight  affront  in  a  barbarous  manner,  the  state  of  drunkenness  in  which 

the  prisoner  was,  ought  not  to  be  regarded ;  for  it  would  furnish  no  exeu8c.(z)     So 

ipoD  an  indictment  for  stabbing,  I'the  jury  may  take  into  their  consideration,   r^t-iA 

mou^  other  circumstances,  the  fact  of  the  prisoner  being  drunk  at  the  time,   ^ 

in  order  to  determine  whether  he  acted  under  a  bond  fide  apprehension  that  his 

person  or  property  was  about  to  be  attacked.(a)     So  on  an  indictment  for  an 

lannlt,  in  considering  whether  the  prisoner  apprehended  an  assault  upon  himself, 

the  jury  may  take  into  consideration  the  state  of  drunkenness  in  which  he  was.(&) 

But  though  this  subject  of  non  compos  mentis  may  be  spun  out  to  a  greater 

len;;th,  and  branched  into  several  kinds  and  degrees,  yet  it  appears  that  the  pre- 

Tailing  distinction  herein  in  law  is  between  idiocy  and  lunacy ;  the  first,  a  fatuity 

a  mtwitate^  or  denienfia  nahirah\  which  excuses  the  party  as  to  his  acts ;  the 

other,  accidental  or  adventitious  madness,  which,  whether  permanent  and  fixed,  or 

with  lucid  intervals,  goes  under  the  name  of  lunacy^  and  excuses  equally  with 

idiocy  as  to  acts  done  during  the  frenzy. (c) 

The  great  difficulty  in  cases  of  this  kind  is  to  determine  where  a  person  shall  be 
said  to  be  so  far  deprived  of  his  senses  and  memory  as  not  to  have  any  of  his 
actions  imputed  to  him ;  or  where,  notwithstanding  some  defects  of  this  kind,  he 
still  appears  to  have  so  much  reason  and  lyiderstanding  as  will  make  him  account- 
able for  his  actions.^     Lord  Hale,  speaking  of  partial  insanity,  says  that  it  is  the 

(2)  Rex  V.  Thomas,  Ibid. 

[a]  MarsbalTs  case,  1  Lewin  76,  Park,  J.  J.  A. ;  Goodier's  case,  Ibid.,  Parke,  J. 

\h)  Reg.  r.  Gamlen,  1  F.  &  F.  90,  Crowder,  J. 

(f)  Bftc.  Abr.  Idiots,  &c.  (A.) ;  4  Co.  125. 

*  See  generally.  United  States  v.  Shultz,  6  McLean  121  ;  People  v.  Sprague,  2  Parker 
C.  R.  48;  People  r.  Kleim,  I  Edm.  S.  C.  13  ;  People  r.  Devine,  Ibid.  594 ;  People  v.  Griffin, 
Ibid.  12C;  State  v,  Haywood,  Phill.  (Law)  376;  McFarland's  case,  8  Abbott  Pr.  N.  S.  57, 
eO:  Cole'a  Trial,  7  Ibid.  321 ;  People  v.  Francis,  38  Cal.  183;  United  States  v.  Holmes,  1 
Oiff.  1>8 ;  State  r.  Fclter,  25  Iowa  67  ;  State  i'.  Hay,  22  La.  Ann.  39 ;  State  v.  Granville, 
Ibid.  587  ;  State  v.  Windsor,  5  Harring.  512 ;  State  v.  Brandon,  8  Jones  (Law)  136 ;  Fonts 
p.  State.  4  Green  500;  People  v.  Hobson,  17  Cal.  424;  Chain  v.  State,  31  Geo.  424;  State 
t.  Shippey,  10  Minn.  223 ;  Anderson  v.  State,  42  Geo.  9 ;  State  o.  Jones,  50  N.  H.  369. 

The  i^uestion  is  whether  the  prisoner  could  distinguish  between  right  and  wrong  in  re- 
I^tioD  to  the  particlar  act  committed :  Comm.  v.  Rogers,  7  Mete.  500 ;  Clarke  v.  State,  12 
Oiiio  483 ;  Comm.  v.  Mosten,  4  Barr  264.  Weakness  of  mind  and  excitement  to  such  an 
Mtent  that  the  prisoner  did  not  know  what  the  effect  of  his  act  would  be  is  no  defence : 
People  F.  Harley,  8  Cal.  300;  Willis  v.  People,  32  N.  Y.  715.  Insanity  at  the  time  of  the 
offence  can  only  be  established  by  evidence  that  the  prisoner  was  insane  at  some  period 
before  or  afterwards :  People  v.  March,  8  Cal.  543  ;  State  v.  Stark,  1  Strobh.  479. 

A  question  which  has  created  considerable  difficulty,  especially  of  late  years,  is,  how 
ftr  what  is  termed  monomania^  excuses  from  the  commission  of  crime.  It  is  the  case  of  a 
ptrtial  derangement  arising  either  from  physical  or  moral  causes,  producing  in  the  indi- 
ndual  a  hallucination  on  some  particular  subject.  An  eminent  medical  writer  of  our 
ova  country,  Dr.  Kay,  who  from  his  official  position  as  superintendent  of  the  main  hos- 
pital, had  very  extensive  opportunities  for  observation,  had  written  a  book  on  this  subject, 
entitled,  "A  Treatise  on  the  Medical  Jurisprudence  of  Insanity,"  which  may  be  consulted 
with  advantage  by  the  advocate  on  all  cases,  when  this  question  arises.  He  lays  it  down 
M  a  principle  which  the  progress  of  pathological  anatomy  during  the  present  century  has 
established  beyond  the  reach  of  a  reasonable  doubt,  that  nania  ariges  from  a  morbid  affec- 
tion of  the  brain.  Insanity  then  observes  the  same  pathological  laws  as  other  diseases, 
ud  it  is  the  conclusion  of  this  intelligent  writer  that ''  it  is  the  prolonged  departure  with- 
OQtan  adequate  external  cause,  from  the  state  of  feeling  and  modes  of  thinking  usual  to 
the  individnal  when  in  health,  that  is  the  true  feature  of  disorder  in  the  mind."  He  then 
proceeds  to  trace  this  disorder  through  its  different  classes  of  general  or  partial,  intellec- 
^  or  moral  mania.  Upon  the  question  of  partial  insanity  or  insane  delusion  on  partic- 
Qiariubjects,  see  Roberts  v.  State,  3  Geo.  326;  Comm.  v.  Rogers,  7  Mete.  500;  State  v, 
Speocer,  1  N.  J.  190 ;  State  v.  Huting,  21  Mo.  464 ;  Bovard  v.  State,  30  Miss.  600 ;  Sauchee 
r.  People,  4  Parker  C.  R.  535;  Scott  v.  Comm.,  4  Mete.  (Ky.)  227;  Smith  v,  Comm.  I 
DbtiU  224;  State  v.  Gatt,  13  Minn.  341. 

Saaitj  is  always  presumed,  and  the  onus  of  proving  insanity  is  on  the  prlaou^t^  ^o  \.\i^\i 
H  if  Bot  saiBcient  for  him  to  raise  by  his  evidence  a  doubt  of  b\B  B&aUy.    T\v\%  \^\Xi'^ 
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condition  of  very  many,  especially  melancholy  persons,  who  for  the  most  part  dis- 
cover their  defect  in  excessive  feart  and  griefs,  and  yet  are  not  wholly  destitute  of 
the  use  of  reason  ;  and  that  this  partial  insanity  seems  not  to  excuse  them  in  the 
committing  of  any  capital  offence.  And  he  says  further,  "  Doubtltjss  most  persons 
that  are  felons  of  themselves  and  others  are  under  a  degree  of  partial  insanity  when 
they  commit  these  offences :  it  is  very  difficult  to  define  the  invisible  line  that 
divides  perfect  and  partial  insanity ;  but  it  must  rest  upon  circumstances  duly  to 
be  weighed  and  considered  both  by  the  judge  and  jury,  lest  on  the  one  side  there  be  a 
kind  of  inhumanity  towards  the  defects  of  human  nature,  or,  on  the  other  side,  too 
great  an  indulgence  given  to  great  crimes."  And  he  concludes  by  saying,  "  the 
best  measure  I  can  think  of  is  this :  such  a  person  as,  laboring  under  melancholy 
distempers,  hath  yet  ordinarily  as  great  understanding  as  ordinarily  a  child  of  four- 
teen ye«^r8  hath,  is  such  a  person  as  may  be  guilty  of  treason  or  felony."(y) 

In  the  case  of  Lord  Ferrers^  who  was  tried  before  the  House  of  Lords  for  murder, 
it  was  proved  that  his  lordship  was  occasionally  insane,  and  incapable  from  his  in- 
sanity of  knowing  what  he  did,  or  judging  of  the  consequences  of  his  actions.  But 
the  murder  was  deliberate;  and  it  appeared  that  w^hen  he  committed  the  crime  he 
had  capacity  sufficient  to  form  a  design  and  know  its  consequences.  It  was  urged, 
on  the  part  of  the  prosecution,  that  complete  possession  of  reason  was  unnecessary 
to  warrant  the  judgment  of  the  law,  and  that  it  was  sufficient  if  the  party  had  such 
*1  K\  possession  of  reason  as  enabled  him  to  comprehend  the  *nature  of  his  actions, 
-*  and  discriminate  between  moral  good  and  evil.  And  he  was  found  guilty 
and  executed. (c) 

In  AnwhVs  case,  who  was  tried  for  maliciously  shooting  at  Lord  Onslow,  it 
appeared  clearly  that  the  prisoner  was,  to  a  certain  extent,  deranged,  and  that  he 
had  greatly  misconceived  the  conduct  of  Lord  Onslow;  but  it  also  appealed  that 
he  had  formed  a  regular  design,  and  prepared  the  proper  means  for  carrying  it 
into  effect.  Mr.  J.  Tracey  told  the  jury,  that  where  a  person  has  committed  a 
great  offence,  the  exemption  of  insanity  must  be  very  clearly  made  out  before  it  is 
allowed ;  that  it  is  not  every  kind  of  idle  and  frantic  humor  of  a  man,  or  something 
unaccountable  in  his  actions,  which  will  show  him  to  be  such  a  madman  as  is  to  be 

(d)  1  Hale  30.  (e)  Lord  Ferrers'  case,  19  St.  Tri.  (by  Howell),  947. 

general  current  of  the  decisions,  though  there  are  some  few  which  hold  that  if  on  the  whole 
evidence  the  jury  have  a  reasonable  doubt  of  the  sanity  of  the  prisoner  he  is  entitled  to 
an  acquittal:  Walter  v.  People,  32  N.  Y.  147;  Locffner  v.  State,  10  Ohio  (N.  S.^  598  j 
Fisher  t>.  People,  23  111.  283;  Bonfanti  r.  State,  3  Minn.  123;  Comm.  v.  Heath,  11 '  Gray 
303;  State  v.  McCoy,  34  Mo.  531 ;  Graham  v.  Comm.,  10  B.  Mon.  587  ;  Chase  v  People,  40 
111.  352 ;  O'Brien  v.  People,  48  Barb.  274  ;  People  r.  Robinson,  1  Parker  C.  R.  640 ;  State 
V,  Lawrence,  57  Maine  574;  Kriel  v.  Comm.,  5  Bush  362 ;  McFarland's  case,  8  Abb.  Pr.  N. 
S.  67,  93 ;  State  v.  Klinger,  43  Mo.  127  ;  People  r.  Garbutt,  17  Mich.  9  ;  Bousall  v.  Comm., 
20  Gratt.  860;  State  v.  Hundley,  46  Mo.  414  ;  State  v,  Huting,  21  Ibid.  464;  People  v. 
McCann,  16  N.  Y.  58 ;  Comm.  v.  Eddy,  7  Gray  583 ;  Smith  v.  Comm.,  1  Duvall  224 ;  People 
V.  Coffman,  24  Cal.  230 ;  Hoppe  v.  People,  31  111.  385  ;  People  v.  Myers,  20  Cal.  518  ;  Polk 
V.  State,  19  Ind.  170;  State  v.  Bartlett,  43  N.  H.  224;  State  v.  Starling,  6  Jones  (Law) 
366  ;  State  v.  Felter,  32  Iowa  49  ;  McKenzie  v.  State,  42  Geo.  334. 

In  all  cases  where  the  act  of  a  party  is  sought  to  be  avoided  on  the  ground  of  his 
mental  imbecility,  the  proof  of  the  fact  lies  upon  him  who  alleges  it,  and  until  the  con- 
trary a[>pears  sanity  is  to  be  presumed.  This  is  taken  for  granted  in  all  the  elementary 
writers,  and  in  all  the  adjudged  cases,  both  in  law  and  equity.  The  rule  has  its  qualifica- 
tions ;  one  of  which  is,  that  after  a  general  derangement  has  been  shown,  it  is  then  incum- 
bent on  the  other  side,  to  show  that  the  party  who  did  the  act,  was  sane  at  the  very  time 
when  the  act  was  performed.  To  say  that  sanity  is  not  to  be  presumed,  until  the  contrary 
is  proved,  is  to  ^ay  that  insanity  or  fatuity  is  the  natural  state  of  the  human  mind  : 
Jackson  t\  Van  Dusen,  5  Johns.  158-9.  See  the  authorities  quoted  in  this  case  by  Van 
Ness,  J.,  in  delivering  the  opinion  of  the  court. 

Where  previous  insanity  is  shown,  the  burden  of  the  proof  is  thrown  on  the  party  who 
seeks  to  establish  an  act  as  done  in  a  lucid  interval.  But  proof  that  the  act  done  was  in 
itself  natural  and  rational  will  control  evidence  of  habitual  insanity  :  Griffin  v.  Griftin, 
Charlton  217.  Where  a  prisoner  was  tried  for  murder  four  months  after  the  crime  was 
alleged  to  have  been  committed,  held^  that  it  was  competent  for  the  prisoner  to  prove  by 
professional  witnesses  that  he  was  insane  at  the  time  of  the  trial,  with  a  view  to  establish 
the  defence  of  insanity  when  the  act  was  done  :  Freeman  v.  People,  4  Denio  9. 
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exempted  from  punishmeDt;  but  that  where  a  man  is  totally  deprived  of  his  under- 
8tai}diDg  and  memory,  and  does  not  know  what  he  is  doing,  any  more  than  an 
b&Dt,  a  brute,  or  a  wild  beast,  he  will  properly  be  exempted  from  justice  or  the 
ponighment  of  the  law.(/) 

In  Parher's  case,  who  was  indicted  for  aiding  the  King's  enemies,  by  entering 
into  the  French  service  in  time  of  war  between  France  and  this  country,  the  de- 
fence was  rested  upon  the  ground  of  insanity;  and  a  witness  on  his  behalf  stated, 
that  his  genera]  character  from  a  child  was  that  of  a  person  of  very  weak  intellect; 
so  weak  that  it  excited  surprise  in  the  neighborhood  when  he  was  accepted  for  a 
soldier.  But  the  evidence  for  the  prosecution  had  shown  the  act  to  have  been 
done  with  considerable  deliberation  and  possession  of  reason ;  and  that  the  prisoner, 
who  was  a  marine,  having  been  captured  by  the  French  and  carried  into  the  Isle 
of  France,  af^er  a  confinement  of  about  six  weeks,  entered  voluntarily  into  the 
French  service,  and  stated  to  a  captive  comrade  that  it  was  much  more  agreeable 
to  he  at  liberty  and  have  plenty  of  money  than  remain  confined  in  a  dungeon. 
The  Attorney-General  replied  to  this  defence  of  insanity,  that  before  it  could  have 
any  weight  in  rebutting  a  charge  so  clearly  made  out,  the  jury  must  be  properly 
satisfied  that  at  the  time  when  the  crime  was  committed  the  prisoner  did  not 
really  know  right  from  wrong.  And  the  jury,  after  hearing  the  evidence  summed 
np,  without  hesitation  pronounced  the  prisoner  guilty.(^) 

T,  Boichr  was  tried  on  the  2d  July  1812,  for  wounding  William  Burrowcs. 
The  defence  set  up  for  the  prisoner  was,  insanity  occasioned  by  epilepsy ;  and  it 
was  deposed,  by  the  prisoner's  housekeeper,  that  he  was  seized  with  an  epileptic 
fit  on  the  9th  July  1811,  and  was  brought  home  apparently  lifeless,  since  which 
time  she  had  perceived  a  great  alteration  in  his  conduct  and  demeanor;  Xhat  he 
wonid  frequently  rise  at  nine  o'clock  in  the  morning,  eat  his  meat  almost  raw,  and 
lie  on  the  grass  exposed  to  the  rain ;  and  that  his  spirits  were  so  dejcct<;d  that  it 
WIS  necessary  to  watch  him,  lest  he  should  destroy  himself.     The  keeper  of  a 
lunatic  a.<;jlum,  deposed,  that  it  was  ^characteristic  of  insanity  occasioned  by   ri^-it^ 
epilepsy  for  the  patient  to  imbibe  violent  antipathies  against  particular  indi-   ^ 
viduals.  even  his  dearest  friends,  and  to  have  a  desire  of  taking  vengeance  upon 
them  from  causes  wholly  imaginary,  which  no  persuasion  could  remove,  and  that 
yet  the  patient  might  be  rational  and  collected  upon  every  other  subject.     He  had 
no  douht  of  the  insanity  of  the  prisoner,  and  said  he  could  not  be  deceived  by 
assumed  appearances.     A  commission  of  lunacy  was  also  produced,  dated  the  17th 
of  June  1812,  and  an  inquisition  taken  upon  it,  whereby  the  prisoner  was  found 
insane,  and  to  have  been  so  from  the  30th  of  March  last.(7i)     Mr.  J.  Le  Blanc 
told  the  jury,  that  it  was  for  them  to  determine  whether  the  prisoner,  when  he 
committed  the  offence  with  which  he  stood  charged,  was  incapable  of  distinguish- 
ing right  from  wrong,  or  under  the  influence  of  any  illusion  in  respect  of  the 
prosecutor  which  rendered  his  mind  at  the  moment  insensible  of  the  nature  of  the 
act  he  was  about  to  commit :  since  in  that  case  he  would  not  be  legally  responsible 
for  his  conduct.     On   the  other  hand,  provided  they  should  be  of  opinion  that 
when  lie  committed  the  offence  he  was  capable  of  distinguishing  right  from  wrong, 
and  nut  under  the  influence  of  such  an  allusion  as  disabled  him  from  discerning 
that  he  was  doing  a  wrong  act,  he  would  be  amenable  to  the  justice  of  his  country, 
>nd  guilty  in  the  eye  of  the  law.     The  jury,  afler  considerable  deliberation,  pro- 
nounct'd  the  prisoner  guilty.(i) 

In  BrUiiigham\  case,  who  was  tried  for  the  murder  of  Mr.  Perceval,  a  part  cf 
the  priiMjner's  defence  was  insanity;  and  upon  this  part  of  the  case,  Mansfield,  C. 
J.,  stated  to  the  jury,  that  in  order  to  support  such  a  defence  it  ought  to  be  proved 
hy  the  mnst  distinct  and  unquestionable  evidence  that  the  prisoner  was  incapable 

(/)  Arnold's  rase,  MS  ;  ColUson  on  Lunacy  475 ;  8  St.  Tr.  317  ;  16  St.  Tr.  (by  Howell), 
^H  705.  The  jury  found  the  prisoner  guilty  ;  but  at  Lord  Onslow's  request  he  was  re- 
pritTcd. 

(yi  Parkers  case,  1812,  CoUis.  477. 

(A)  The  report  in  Collison  673,  does  not  state  the  day  on  which  the  prisoner  shot  at 
W.  Barrowf s. 
(t)  Uowlcr^i  case,  CoUis.  673,  in  the  note. 


16  Of  Persons  capable  of  Committing  Crimes.       [book  i. 

of  judging  between  right  and  wrong;  that  in  fact  it  must  be  proved  beyond  all 
doubt,  that  at  the  time  he  committed  the  atrocious  act  with  which  he  stood 
charged,  he  did  not  consider  that  murder  was  a  crime  against  the  laws  of  God  and 
nature ;  and  that  there  was  no  other  proof  of  insanity  which  would  excuse  murder, 
or  any  other  crime.  That  in  the  species  of  madness  called  lunacy,  where  persons 
are  subject  to  temporary  paroxysms,  in  which  they  arc  guilty  of  acts  of  extrava- 
gance, such  persons  committing  crimes  when  they  are  not  affected  by  the  malady 
would  be,  to  all  intents  and  purposes,  amenable  to  justice;  and  that  so  long  as  they 
could  distinguish  good  from  evil  they  would  be  answerable  for  their  conduct. 
And  that  in  the  species  of  insanity  in  which  the  patient  fancies  the  existence  of 
injury,  and  seeks  an  opportunity  of  gratifying  revenge  by  some  hostile  act,  if  such 
a  person  be  capable  in  other  respects  of  distinguishing  right  from  wrong,  there 
would  be  no  excuse  for  any  act  of  atrocity  which  he  might  commit  under  this  de- 
scription of  derangement.(7i:) 

So  where  on  an  indictment  for  murder,  it  appeared  that  the  prisoner  labored 
^.,.^  under  a  notion  that  the  inhabitants  of  Hadleigh,  '*'and  particularly  the  de- 
-^  ceased,  were  continually  issuing  warrants  against  him  with  intent  to  deprive 
him  of  his  liberty  and  life,  the  great  judge  who  tried  the  case  told  the  jury  that 
**  they  must  be  satisfied,  before  they  could  acquit  the  prisoner  on  the  ground  of 
insanity,  that  he  did  not  know,  when  he  committed  the  act,  what  the  effect  of  it, 
if  fatal,  would  be,  with  reference  to  the  crime  of  murder.  The  question  was,  did 
he  know  that  he  was  committing  an  offence  against  the  laws  of  God  and  nature  V 
and  his  lordship  expressed  his  complete  accordance  in  the  observations  of  0.  J. 
Mansfield  in  the  last  casc.(/) 

On  the  trial  of  Oxford  for  shooting  at  the  Queen,  Lord  Denman,  C.  J.,  told  the 
jury,  *'  Versons  prim d  facie  must  be  taken  to  be  of  sound  mind  till  the  contrary  is 
shown.  But  a  person  may  commit  a  criminal  act,  and  not  be  responsible.  If  some 
controlling  disease  was,  in  truth,  the  acting  power  within  him  which  he  could  not 
resist,  then  he  will  not  be  responsible.  It  is  not  more  important  than  difficult  to 
lay  down  the  rule  by  which  you  are  to  be  governed."  **  On  the  part  of  the  defence, 
it  is  contended  that  the  prisoner  was  non  compos  mentis^  that  is  (as  it  has  been 
said),  unable  to  distinguish  right  from  wrong,  or,  in  other  words  that  from  the 
effect  of  a  diseased  mind  he  did  not  know  at  the  time  that  the  act  he  did  was 
wrong.''  ^*  Something  has  been  said  about  the  power  to  contract  and  make  a  will ; 
but  I  think  that  those  things  do  not  supply  any  test.  The  question  is,  whether 
the  prisoner  was  laboring  under  that  species  of  insanity  which  satisfies  you  that  he 
was  quite  unaware  of  the  nature,  character,  and  consequences  of  the  act  he  was 
committing,  or,  in  other  words,  whether  he  was  under  the  influence  of  a  diseased 
mind,  and  was  really  unconscious  at  the  time  he  was  committing  the  act  that  it  was 
a  crime  V\m) 

J,  Hadjield  was  tried  in  the  Court  of  King's  Bench,  in  1800,  for  high  treason, 
in  shooting  at  the  King,  in  Drury  Lane  Theatre;  and  the  defence  was  insanity. 
He  had  been  a  private  soldier  in  a  dragoon  regiment,  and  in  1793  received  many 
severe  wounds  in  battle  near  Lisle,  which  had  caused  partial  derangement  of  mind, 
and  he  had  been  dismissed  from  the  army  on  account  (if  insanity.  Since  his  return 
to  this  country  he  had  been  annually  out  of  his  mind  from  the  beginning  of  spring 
to  the  end  of  the  dog-days,  and  had  been  under  confinement  as  a  lunatic.  When 
affected  by  his  disorder,  he  imagined  himself  to  hold  intercouse  with  God ;  some- 
times called  himself  God,  or  Jesus  Christ,  and  used  other  expressions  of  the  most 
irreligious  and  blasphemous  kind ;  and  also  committed  acts  of  the  greatest  extrav- 
agance ;  but  at  other  times  he  appeared  to  be  rational,  and  discovered  no  symptom 
of  mental  incapacity  or  disorder.     On  the  11th  of  May  preceding  his  commission 

{k)  Bellingham's  case,  Old  Bailey,  15th  Maj  1812,  CoIIis.  Addend.  636.  «I  will  Dot 
refer  to  Bellingham's  case,  as  there  are  some  doubts  as  to  the  mode  in  which  that  case 
was  conducted."  Per  Sir  J.  Campbell,  Atty.-Gen.,  in  Reg.  v,  Oxford,  9  C.  &  P.  533  (38  B. 
C.  L.  R  ). 

(/)  Rex  p.  Offord,  5  C.  &  P.  168  (24  E.  0.  L.  R.),  Lord  Lyndhurst,  C.  B. 

(m)  Reg.  V.  Oxford,  9  C.  &  P.  625  (38  E.  C.  L.  R.),  Lord  Denman,  C.  J.,  Alderspn,  B., 
and  ratteson,  J. 
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of  the  act  in  question,  his  mind  was  very  much  disordered,  and  he  used  many  bias- 
pbemons  eKpressions.   Atone  or  two  o'clock  on  the  foHowiug  morning,  he  suddenly 
jomped  out  of  bed,  and  alluding  to  his  child,  a  boy  of  eight  months  old,  of  whom 
he  wag  usually  remarkably  fond,  said  he  was  about  to  *dash  his  brains  out   p^^o 
against  the  bed-post,  and  that  God  had  ordered  him  to  do  so ,  and  upon  his   ^ 
.  wife  screaming,  and  his  friends  coming  in,  he  ran  into  a  cupboard  and  declared 
he  would  lie  there,  it  should  be  his  bed,  and  God  had  said  so;  and  when  doing 
this,  having  overset  some  water,  he  said  he  had  lost  a  great  deal  of  blood.     On 
the  same  and  the  following  day,  he  used  many  incoherent  and  blasphemous  expres- 
sions.   On   the  morning  of  the   154h  of  May  he   seemed  worse,  said   that   he 
had  seen  God  in  the  night,  that  the  coach  was  waiting,  and  that  he  bad  been  to 
dine  with  the  King.     He  spoke  very  highly  of  the  King,  the  royal  family,  and  par- 
ticularly of  the  Duke  of  York.     He  then  went  to  his  master's  workshop,  whence  he 
returned  to  dinner  at  two,  but  said  that  he  stood  in  no  need  of  meat,  and  could  live 
without  it.     He  asked  for  tea  between  three  and  four  o'clock,  and  talked  of  being 
made  a  member  of  the  society  of  odd  fellows;  and,  af^er  repeating  his  irreligious 
expressions,  went  out  and  repaired  to  the  theatre.     On  the  part  of  the  Crown,  it 
was  proved  that  he  had  sat  in  his  place  in  the  theatre  nearly  three-quarters  of  an 
hour  before  the  King  entered ;  that  at  the  moment  when  the  audience  rose,  on  His 
Mijesty's  entering  his  box,  he  got  up  above  the  rest,  and  presenting  a  pistol  loaded 
with  slugs,  fired  it  at  the  King's  person,  and  then  let  it  drop;  and  when  he  fired 
his  situation  appeared  favorable  for  taking  aim,  for  he  was  standing  upon  the 
second  seat  from  the  orchestra  in  the  pit;  and  he  took  a  deliberate  aim,  by  looking 
down  the  barrel,  as  a  man  usually  does  when  taking  aim.     On  his  apprehension, 
amongst  other  expressions,  he  said  that  '^  he  knew  perfectly  well  his  life  was  for- 
feited ;  that  he  was  tired  of  life,  and  regretted  nothing  but  the  fate  of  a  woman  who 
was  his  wife,  and  would  be  his  wife  a  few  days  longer,  he  supposed."     These  words 
he  spoke  calmly,  and  without  any  apparent  derangement ;  and  with  equal  calmness 
repeated  that  he  was  tired  of  life,  and  said  that  "''  his  plan  was  to  get  rid  of  it  by 
other  means :  he  did  not  intend  anything  against  the  life  of  the  King ;  he  knew 
the  attempt  only  would  answer  his  purpose."     The  counsel  for  the  prisoner  (n)  in 
his  very  able  address  to  the  jury,  put  the  case  as  one  of  a  species  of  insanity  in  the 
nature  of  a  morbid  delusion  of  the  intellect,  and  admitted  that  it  was  necessary  for 
them  to  be  satisfied  that  the  act  in  question  was  the  immediate  unqualified  ofispring 
of  the  disease.     And  Lord  Kenyon  held  that  as  the  prisoner  was  deranged  imme- 
diately before  the  offence  was  committed,  it  was  improbable  that  he  had  recovered 
his  senses  in  the  interim;  and  although,  were  they  to  run  into  nicety,  proof  might 
be  demanded  of  his  insanity  at  the  precise  moment  when  the  act  was  committed ; 
jet,  there  being  no  reason  for  believing  him  to  have  been  at  that  period  a  rational 
aod  accountable  being,  he  ought  to  be  acquitted. (o) 

Oo  an  indictment  for  the  murder  of  Mr.  Drummond,  the  defence  was  insanity, 
and  the  medical  evidence  was  that  persons  of  otherwise  sound  mind  might  be 
affected  with  morbid  delusions ;  that  the  prisoner  was  in  that  condition ;  that  a 
person  laboring  under  "^a  morbid  delusion  might  have  a  moral  perception  of  .^.q 
right  and  wrong ;  but  that,  in  the  case  of  the  prisoner,  it  was  a  delusion  ^ 
which  carried  him  away  beyond  the  power  of  his  own  control,  and  left  him  no  such 
perception ;  and  that  he  was  not  capable  of  exercising  any  control  over  acts  which 
had  a  connection  with  his  delusion ;  that  it  was  the  nature  of  his  disease  to  go  on 
gradually  until  it  had  reached  a  climax,  when  it  burst  forth  with  irresistible  in- 
taisitj;  that  a  man  might  go  on  for  years  quietly,  though  at  the  same  time  under 
ib  iufluence,  but  would  at  once  break  out  into  the  most  extravagant  and  violent 
paroxysms  Tiudal,  C.  J.,  told  the  jury,  **The  question  to  be  determined  is, 
whether,  at  the  time  the  act  in  question  was  committed,  the  prisoner  had  or  had 
not  the  use  of  his  understanding  so  as  to  know  that  he  was  doing  a  wrong  or 
^hed  act.     If  the  jury  should  be  of  opinion  that  the  prisoner  was  not  sensible  at 

(Kj  The  late  Lord  ErskiDe,  then  at  the  bar. 

(•)  Hadfield'a  case,  Collis.  480.     The  verdict  was  Not  Guilty,  on  the  ground  of  iasaivvl^. 
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the  time  he  committed  the  act  that  he  was  violating  both  the  laws  of  God  and 
maD,(|>)  then  he  would  be  entitled  to  a  verdict  in  his  favor;  but  if.  on  the  con- 
trary, they  were  of  opinion  that,  when  he  committed  the  act,  he  was  in  a  sound 
state  of  mind,(9)  then  their  verdict  must  be  against  him."(r) 

The  ac<juittal  in  the  preceding  case,  on  the  ground  of  insanity,  gave  rise  to  a 
discussion  in  the  House  of  Lords,  and  the  following  questions  were  put  to  the 
judges,  and  answered  by  them  all,  except  Mr.  Justice  Maule,  as  follows,  in  June, 
1843:— 

Q.  I.  **  What  is  the  law  respecting  alleged  crimes  committed  by  persons  afflicted 
with  insane  delusion  in  respect  of  one  or  moge  particular  subjects  or  persons ;  as, 
for  instance,  where,  at  the  time  of  the  commission  of  the  alleged  crime,  the  accused 
knew  he  was  acting  contrary  to  law,  but  did  the  act  complained  of  with  a  view, 
under  the  influence  of  insane  delusion,  of  redressing  or  revenging  some  supposed 
grievance  or  injury,  or  of  producing  some  supposed  public  benefit  T' 

^.  I.  '^  Assuming  that  your  lordships'  inquiries  are  confined  to  those  persons 
who  labor  under  such  partial  delusions  only,  and  are  not  in  other  respects  insane, 
we  are  of  opinion  that  notwithstanding  the  accused  did  the  act  complained  of  with 
a  view,  under  the  influence  of  insane  delusion,  of  redressing  or  revenging  some 
supposed  grievance  or  injury,  or  of  producing  some  public  benefit,  he  is  neverthe- 
less punishable,  according  to  the  nature  of  the  crime  committed,  if  he  knew  at  the 
time  of  committing  such  crime  that  he  was  acting  contrary  to  law,  by  which  ex- 
pression we  understand  your  lordships  to  mean  the  law  of  the  land." 

Q.  11.  '•  What  are  the  proper  questions  to  be  submitted  to  the  jury  where  a 
person  alleged  to  be  afflicted  with  insane  delusion  respecting  one  or  more  particular 
subjects  or  persons,  is  charged  with  the  commission  of  a  crime  (murder,  for  ex- 
ample.) and  insanity  is  set  up  as  a  defence  V* 

Q.  III.  '*In  what  terms  ought  the  question  to  be  left  to  the  jury  as  to  the 
prisoner's  stiite  of  mind,  at  the  time  when  the  act  was  committed  T' 
^iQr^-t     *A.  II.  and  111.  **As  these  two  questions  appear  to  us  to  be  more  conveniently 

J  answered  together,  we  submit  our  opinion  to  be  that  the  jury  ought  to  be  told 
in  all  capes  that  even/  man  in  to  be  presumed  to  he  sane^  and  to  j>r>«*c**"  a  sufficient 
degree  of  reason  to  he  responsible  for  his  crimes,  until  the  contrart/  be  proved  to 
their  satisfaction  ;  and  that  to  establish  a  defence  on  the  ground  of  insanity  it  must 
be  clearly  proved  that,  at  the  time  of  committing  the  act,  the  accused  was  laboring 
under  such  a  defect  of  reason,  from  disease  oftlte  mind,  as  not  to  know  the  nature 
and  qualify  of  the  act  he  was  doing,  or,  if  lie  did  know  it,  that  he  did  not  know  he 
was  doing  what  was  wrong.  The  mode  of  putting  the  latter  part  of  the  question 
to  the  jury  on  these  occasions  has  generally  been,  whether  the  accused  at  the  time 
of  doing  the  act  knew  the  difference  between  right  and  wrong;  which  mode,  though 
rarely,  if  ever,  leading  to  any  mistake  with  the  jury,  is  not,  as  we  conceive,  so 
accurate  when  put  generally  and  in  the  abstract,  as  when  put  with  reference  to 
tlie  party's  knowledge  of  right  and  wrong,  in  respect  to  the  very  act  with  which  he  is 
charged.  If  the  question  were  to  be  put  as  to  the  knowledge  of  the  accused  solely 
and  exclusively  with  reference  to  the  law  of  the  laud,  it  might  tend  to  confound 
the  jury,  by  inducing  them  to  believe  that  an  actual  knowledge  of  the  law  of  the 
land  was  essential  in  order  to  lead  to  a  conviction  :  whereas,  the  law  is  administered 
upon  the  principle  that  every  one  must  be  taken  conclusively  to  know  it,  without 
proof  that  he  does  know  it.  If  the  accused  was  conscious  that  the  act  icas  one  that 
lie  ought  not  to  do,  and  if  tliat  act  was  at  tlie  same  time  contrary  to  the  law  of  the 
lund,  he  is  punishable;  and  the  usual  course,  therefore,  has  been  to  leave  the 
question  to  the  jury,  whether  the  accused  had  a  sufficient  degree  of  reason  to  know 
that  he  was  doing  an  act  that  was  wrong;  and  this  course  we  think  is  correct, 
accompanied  with  such  observations  and  explanations  as  the  circumstances  of  each 
particular  case  may  require." 

(p)  Quxre,  whether  this  position  was  not  too  favorable  for  the  prisoner,  as  it  required 
the  jury  to  be  satisfied  that  the  prisoner  was  aware  both  of  the  laws  of  God  and  man? 

{q)  Qutn-e,  this  position  also,  as  a  man  may  not  have  d^ perfectly  sound  mind,  and  yet  be 
criminallv  responsible? 

(r)  Reg.  V.  M'Naghten,  10  CI.  k  F.  200. 
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Q.  IV.  ^^  If  a  person  under  an  insane  delnsion  as  to  existing  facts  commits  an 
offence  in  consequence  thereof,  is  he  thereby  excused?'' 

A.  IV.  *•  The  answer  must,  of  course,  depend  on  the  nature  of  the  delusion ; 
but  making  the  same  assumption  as  we  did  before,  namely,  that  he  labors  under 
HQch  partial  delusion  only,  and  is  not  in  other  respects  insane,  we  think  he  must 
be  considered  in  the  same  situation  as  to  responsibility  as  if  the  facts  with  respect 
to  which  the  delusion  exists  were  real.  For  example,  if,  under  the  influence  of 
bis  delusion,  he  supposes  another  man  to  be  in  the  act  of  attempting  to  take  away 
bis  life,  and  he  kills  that  man,  as  he  supposes,  in  self-defence,  he  would  be  exempt 
from  punishment.  If  his  delusion  was  that  the  deceased  had  inflicted  a  serious 
injary  to  bis  character  and  fortune,  and  he  killed  him  in  revenge  for  such  supposed 
injary,  be  would  be  liable  to  punishment?'' 

Q.  V.  "Can  a  medical  man,  conversant  with  the  disease  of  insanity,  who  never 
saw  the  prisoner  previously  to  the  trial,  but  who  was  present  daring  the  whole 
trial,  and  the  examination  of  the  witnesses,  be  asked  his  opinion  as  to  the  state  of 
the  prisoner's  mind  at  the  time  of  the  commission  of  the  alleged  crime,  or  his 
opinion  whether  the  prisoner  was  conscious  at  the  time  of  doing  *the  act  p^c^^  . 
that  he  was  acting  contrary  to  law,  or  whether  he  w^as  laboring  under  any,  *- 
and  what,  delusion  at  the  time  ?" 

A.  V.  We  think  the  medical  man,  under  the  circumstjinces  supposed,  cannot,  in 
strictness,  be  asked  his  opinion  in  the  terms  above  stated,  because  each  of  those 
([ncstions  involves  the  determination  of  the  truth  of  the  facts  deposed  to,  which  it 
is'for  the  jury  to  decide,  and  the  questions  are  not  questions  upon  a  mere  matter 
of  science,  in  which  case  such  evidence  is  admissible.  But  where  the  facts  are  ad- 
mitted, or  n(»t  disputed,  and  the  question  becomes  substantially  one  of  science  only, 
it  maybe  convenient  to  allow  the  question  to  be  put  in  that  general  forni^  though  the 
same  cannot  be  insisted  on  as  a  matter  of  right."(«) 

(*)  1  C.  A  K.  130  (47  E.  G.  L.  R.) ;  10  C.  &  F.  200.  Maule,  J.,  after  expressing  the  diffi- 
colty  he  felt  in  aDSwering  the  questions,  because  they  did  not  arise  out  of,  and  were  not 
put  with  reference  to,  a  particular  case,  or  for  a  particular  purpose,  which  might  limit  or 
explain  the  generality  of  their  terms,  said,  in  answer  to  the  first  question,  "  so  far  as  it 
comprehends  the  question  whether  a  person  circumstanced  as  stated  in  the  question  is  for 
that  reason  only  lo  be  found  not  guilty  of  a  crime  respecting  which  the  question  of  his 
guilt  has  been  duly  raised  in  a  criminal  proceeding,  and  I  am  of  opinion  that  he  is  not. 
Tbere  is  no  law  that  1  am  aware  of  that  makes  persons  in  the  state  described  in  the  ques- 
tion not  responsible  for  their  criminal  acts.  To  render  a  person  irresponsible  for  crime  on 
tvcvnt  of  unsoundness  of  mind  the  unsoundness  should,  according  to  the  law  as  it  has  been 
long  nnderstood  and  held,  be  such  as  to  render  him  incapable  of  knowing  right  from  wrong. 
The  terms  used  in  the  question  cannot  be  said  (with  reference  only  to  the  usage  of  lan- 
guage) to  be  equivalent  to  a  description  of  this  kind  and  degree  of  unsoundness  of  mind.'' 
To  the  second  question  the  learned  judge  answered,  "  If,  on  a  trial  such  as  is  suggested  in 
the  qnestioD,  the  judge  should  have  occasion  to  state  what  kind  and  degree  of  insanity 
would  amonnt  to  a  defence,  it  should  be  stated  conformably  to  what  I  have  mentioned  in 
mj  answer  to  the  first  question  as  being,  in  my  opinion,  the  law  on  this  subject."  To  the 
third  question  the  learned  judge  replied,  "  There  are  no  terms,  which  the  judge  is  by  law 
i^uiffd  to  use.  They  should  not  be  inconsistent  with  the  law  as  above  stated,  but  should 
l>c  6ui-h  as,  in  the  discretion  of  the  judge,  are  proper  to  assist  the  jury  in  coming  to  a 
right  conclusion  as  to  the  guilt  of  the  accused."  To  the  fourth  question  the  learned 
judge  replied  that  the  answer  to  the  first  question  was  applicable  to  this.  To  the  fifth 
Hurition  the  learned  judge  replied,  **  whether  a  question  can  be  asked  depends,  not  merely 
on  the  questions  of  fact  raised  on  the  record,  but  on  the  course  of  the  cause  at  the  time 
vhvn  it  is  proposed  to  ask  it ;  and  the  state  of  an  inquiry  as  to  the  guilt  of  a  person 
charged  with  a  crime,  and  defended  on  the  ground  of  insanity,  may  be  such  that  such  a 
question  as  either  of  those  suggested  is  proper  to  be  asked  and  answered,  though  the  wit- 
B€fi  has  never  seen  the  person  before  the  trial,  and  though  he  has  been  present  and  heard 
tlie  witnesses  ;  these  circumstances  of  his  never  having  seen  the  person  before,  and  of  his 
htnni^  been  present  at  the  trial,  not  being  necessarily  sufficient,  as  it  seems  to  me,  to  ex- 
clude the  lawfulness  of  a  question,  which  is  otherwise  lawful,  though  I  will  not  say  that 
'u  inquiry  might  not  be  in  such  a  state  as  that  these  circumstances  should  have  such  an 
cffm.  Supposing  there  is  nothing  else  in  the  state  of  the  trial  to  make  the  questions 
suggested  proper  to  be  asked  and  answered,  except  that  the  witness  had  been  present  and 
jicard  the  evidence,  it  is  to  be  considered  whether  that  is  enough  to  sustain  the  question  ; 
in  principle  it  is  open  to  the  objection  that  as  the  opinion  of  the  witness  is  founded  qyi 
those  concloiions  of  fact,  which  he  forms  from  the  evidence,  and  a&  vV.  do^^  tkoV  «b,^^^^T 
»btt  these  cooeluBions  are,  it  ma/  be  that  the  evidence  he  gives  is  ou  u\c\i  «iti  «ta*\im^\\QVL 
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The  prisoner,  \vho  was  charged  with  stealing  a  cow,  had  had  his  cow  taken  from 
him  under  an  illegal  distress,  and  with  a  view  of  recovering  her,  he  had  gone  in 
*221  ^^^  night  to  the  close  of  the  ^prosecutor,  who  had  purchased  her,  and  taken 
J  another  cow  out  of  it.  Owing  to  the  loss  of  his  cow,  and  various  other  losses, 
the  prisoner's  mind  was  affected,  and  he  was  under  the  impression  that  everj  one 
was  robbing  him.  Tindal,  C.  J.,  told  the  jury  that,  it  is  not  mere  eccentricity  or 
singularity  of  manner  that  wi'l  suffice  to  establish  the  plea  of  insanity ;  it  must  be 
shown  that  the  prisoner  had  no  competent  use  of  his  understanding,  so  as  to  know 
that  he  was  doing  a  wrong  thing  in  the  particular  act  in  question." (f) 

Upon  an  indictment  for  murder,  by  burying  a  child  alive,  upon  the  snrgeon,  who 
was  called  for  the  prosecution,  being  asked  whether  a  fracture  of  the  skull  was  the 
cause  of  the  death,  or  whether  the  child  had,  after  the  fracture  of  the  skull,  been 
suffocated  by  being  buried  while  alive,  the  prisoner  said,  in  open  court,"  I  put  him 
in  alive."  Two  witnesses  stated  that  the  prisoner  was  of  "  very  weak  intellect," 
and  the  surgeon  of  the  prison  stated  that  the  prisoner  was  of  "  very  weak  intellect, 
but  capable  of  knowing  right  from  wrong."  Maule,  J.,  after  adverting  to  the  evi- 
dence adduced,  said  to  the  jury,  ^^  If  you  are  satisfied  that  the  prisoner  committed 
this  offence,  but  you  are  also  satisfied  that,  at  the  time  of  the  committing  the 
offence,  the  prisoner  was  so  insane  that  he  did  not  know  right  from  wrong,  he 
should  be  acquitted  on  that  ground;  but  if  you  think  that,  at  the  time  of  commit- 
ting the  offence,  he  did  know  right  from  wrong,  he  is  responsible  for  his  acts, 
although  he  is  of  weak  intellect."(M) 

Upon  an  indictment  for  murder  it  appeared  that  the  prisoner,  in  the  soldier's 
room  in  the  barracks,  took  up  his  musket  as  if  to  clean  it,  levelled  it  at  the  deceased, 
fired  and  killed  her  on  the  spot;  her  husband  and  child  being  in  the  room,  and 
two  other  soldiers  being  present.  The  prisoner  was  a  man  of  singular  habita,  and 
seldom  spoke  to  the  other  soldiers,  was  very  "secluded,  sulky,  and  sullen," and  was 
described  as  "  a  close-minded  man,"  and  "  a  man  of  a  very  nasty  temper."  He  had 
frequently  complained  of  illness,  and  had  made  efforts  to  get  into  the  hospital,  but 
he  was  rejected,  as  having  no  visible  disorder.  (The  report  contains  a  statement  of 
sundry  other  facts  as  to  the  prisoner's  state  of  mind.)  The  defence  was  that  the 
prisoner  was  insane,  or  that  he  was  under  such  an  insane  impulse  as  to  render  him 
irresponsible.  Rolfe,  B.,  in  summing  up  said — "If  a  prisoner  seeks  to  excuse  him- 
self upon  the  plea  of  insanity,  it  is  for  him  to  make  it  clear  that  he  was  insane  at 
the  time  of  committing  the  offence  charged.  The  anus  rests  on  him;  and  the  jury 
must  be  mthjied  that  he  actually  was  insane.  If  the  matter  be  left  in  doubty  it 
will  be  their  duty  to  convict  him ;  for  every  man  must  be  presumed  to  be  respon- 
sible for  his  acts  till  the  contrary  is  clearly  shown.  A  case  occurred  some  time  ago 
at  the  Central  Criminal  Court,  before  Alderson,  6.,  and  the  jury  hesitated  as  to 
their  verdict,  on  the  ground  that  they  were  not  satisfied  whether  the  prisoner  was 
or  was  not  of  sound  mind  when  he  committed  the  crime;  and  that  learned  judge 
*9Qn  ^^^  them,  that,  unless  they  were  satisfied  of  his  insanity,  it  would  be  their 
-*  duty  to  find  a  *verdict  of  guilty.  Every  man  is  held  responsible  for  his  acts 
by  the  law  of  this  country,  if  he  can  discern  right  from  wrong.  This  subject  was 
a  few  years  ago  carefully  considered  by  all  the  judges,  and  the  law  is  clear  upon 
the  subject.  It  is  true,  that  learned  hpcculators,  in  their  writings,  have  laid  it 
down  that  men,  with  a  consciousness  that  they  were  doing  wrong,  were  irresistibly 
compelled  to  commit  some  unlawful  act.  But  who  enabled  them  to  dive  into  the 
human  heart,  and  see  the  real  motive  that  prompted  the  commission  of  such  deeds  ? 

of  facts  as  makes  it  irrelevant  to  the  inquiry.  But  such  questions  have  been  very  fre- 
quently asked,  and  the  evidence  to  which  they  are  directed  given,  and  has  never,  that  I 
am  aware  of,  been  successfully  objected  to  ;  and  I  think  the  course  and  practice  of  receiv- 
ing such  evidence,  confirmed  by  the  very  high  authority  of  Tindal,  C.  J.,  Williams,  J., 
and  Coleridge,  J.,  in  Reg.  v.  M'Naghten,  who  not  only  received  it,  but  left  it,  as  I  under- 
stand, to  the  jury  without  any  remark  derogating  from  its  weight,  ought  to  be  held  to 
warrant  its  reception,  notwithstanding  the  objection  in  principle  to  which  it  may  be 
open." 

(t)  Reg.  r.  Vaughan,  1  Cox  C.  C.  80,  Summer,  1844. 

(u)  Reg.  V.  Higginson,  1  C.  &  K.  129  (47  E.  C.  L.  R.).  The  prisoner  was  convicted  and 
executed,  August  1843.    Reg.  v.  Davies,  1  F.  &  F.  69.   Reg.  v.  Richards,  Ibid.  87,  8  p. 


CHAP.  11.]  Insanity.  23 

It  has  been  urged  that  no  motive  has  been  shown  for  the  commissioD  of  this  crime. 
Itistrae  that  there  is  no  motive  apparently,  but  a  very  inadequate  one;  but  it  is 
dangeroos  ground  to  take,  to  say  that  a  man  must  be  insane  because  men  fail  to 
discern  the  motive  for  his  act.  ]  t  has  also  been  said  that  the  conduct  of  the 
prisnoer  was  that  of  a  madman  in  committing;  the  offence  at  such  a  time,  in  the 
presence  of  the  woman's  husband,  who  had  arms  within  his  reach ;  but  it  would  be 
a  most  dangerous  doctrine  to  lay  down,  that  because  a  man  committed  a  desperate 
offence,  with  the  chance  of  instant  death,  and  the  certainty  of  future  punishment 
before  him,  he  was  therefore  insane,  as  if  the  perpetration  of  crimes  was  to  be  ex- 
cused hy  their  very  atrocity. "(t^) 

On  the  trial  of  a  prisoner  for  the  murder  of  his  wife,  it  appeared  that  he  had 
always  treated  her  and  their  children  with  kindness;  that  they  were  talking  with 
a  neighbor  at  their  door  late  at  night,  and  at  four  o'clock  next  morning  it  was  dis- 
covered that  he  had  cut  the  throats  of  his  wife  and  child,  and  had  attempted  to 
commit  suicide.     When  questioned,  he  exhibited  no  sorrow  or  remorse  for  his  con* 
duct,  but  stated  that  ""  trouble  and  dread  of  poverty  and  destitution  had  made  him 
do  it,  fearino:  that  his  wife  and  child  would  starve  when  he  was  dead."     He  said 
he  had  contemplated  suicide  for  a  week  past ;  he  had  not  had  any  quarrel  with  his 
wife,  and  that,  having  got  out  of  bed  to  destroy  himself,  the  thought  had  first 
came  into  his  head  to  kill  his  wife  and  child ;  he  had  first  attacked  her  while  she 
WM  asleep  in  bed  -,  she  got  away  from  him,  and  rushed  to  the  window ;  he  then 
killed  the  child,  and  seizing  his  wife,  pulled  *her  backwards  to  him,  and  cut  her 
throat;  he  next  tried  to  cut  his  own  throat,  but  his  powers  failed  him,  and  he  did 
not  succeed,  though  he  wounded  himself  severely.     This  narrative,  coupled  with  a 
knowledge  of  the  prisoner's  private  circumstances,  induced  the  surgeon  to  form  the 
opinion  that  the  prisoner,  at  the  time  he  committed  the  act,  had  not,  in  conse- 
quence of  an  uncontrollable  impulse,  to  which  all  human  beings  are  subject,  any 
control  over  his  conduct.     The  desire  to  inflict  pain  and  injury  on  those  previ- 
ously dear  to  the  prisoner,  was  in  itself  a  strong  symptom  of  insanity,  and  the  im- 
possibility of  resisting  a  sudden  impulse  to  slay  a  fellow-being,  was  another  indica- 
tion that  the  mind  was  insane.     There  was  not  necessarily  a  connection  between 
homicidal  and  suicidal  monomania,  though  it  would  be  more  likely  that  a  mono- 
maniac who  had  contemplated  suicide  should  kill  another  person,  than  for  one  who 
had  not  entertained  any  such  feelings  of  hostility  to  his  own  existence.     Mono- 
mania was  an  affection,  which,  for  the  instant,  '''completely  deprived  the   r^ioA. 
patient  of  all  self-control  in  respect  of  some  one  particular  subject  which  is   ^ 
the  object  of  the  disease.     The  prisoner  had  no  delusion,  and  his  reasoning  facul- 
ties did  not  seem  to  be  affected ;  but  he  had  a  decided  monomania  evincing  itself 
in  the  notion  that  he  was  coming  to  destitution.     For  that,  there  was  some  foun- 
dation in  fact ;  but  it  was  the  surgeon's  decided  opinion  that  the  prisoner  was  in 
an  unsound  state  of  mind  at  the  moment  he  cut  his  wife's  throat.     On  the  day 
before  the  prisoner  had  had  his  razor  sharpened,  saying  he  wanted  it  to  give  to 
some  friend ;  and  the  prisoner  had  suffered  a  severe  pecuniary  loss  not  long  before, 
2nd  it  had  produced  a  decided  effect  upon  his  mind,  giving  rise  to  the  most 
gloooiy  anticipations  on  account  of  his  wife  and  family.     Parke,  B.,  told  the  jury 
that  the  only  question  was  whether,  at  the  time  the  prisoner  inflicted  the  wound 
on  his  wife,  *^  he  was  in  a  state  of  mind  to  be  made  responsible  to  the  law  for  her 
murder.    That  would  depend  upon  the  question,  whether  he,  at  the  time,  knew 
the  nature  and  character  of  the  deed  he  was  committing,  and,  if  so,  whether  he 
knew  he  was  doing  wrong  in  so  acting.     This  mode  of  dealing  with  the  defence  of 
insanity  had  not,  he  was  aware,  the  concurrence  of  medical  men ;  but  he  must, 
Berertheless,  express  his  decided  concurrence  with  B.  Rolfe's  views  of  such  cases, 
^  learned  judge  having  expressed  his  opinion  that  the  excuse  of  an  irresistible 
impube  co-existing  with  the  full  possession  of  reasoning  powers  might  be  urged 
m  jnatification  of  every  crime  known  to  the  law — for  every  man  might  be  said, 
ttd  tmlj,  not  to  commit  any  crime  except  under  the  influence  of  some  irresistible 
impulse.    Something  more  than  this  was  necessary  to  justify  an  acquittal  on  the 

(v)  Reg.  V.  Stokes,  3  C.  &  K.  185,  Springy  1848. 
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ground  of  insanity,  and  it  would  therefore  be  for  the  jury  to  say  whether,  taking  into 
consideration  all  that  the  surgeon  had  said,  which  was  entitled  to  great  weight, 
the  impulse,  under  which  the  prisoner  had  committed  this  deed,  was  one  which 
altogether  deprived  him  of  the  knowledge  that  he  was  doing  wrong.  Could  he 
distinguish  between  right  and  wrong?  Reliance  was  placed  on  the  desire  to  com- 
mit suicide,  but  that  did  not  always  evidence  insanity.  And  here  the  prisoner 
was  led  to  attempt  his  own  life  by  the  pressure  of  a  real  substantial  fact  clearly 
apparent  to  his  perceptive  organs,  and  not  by  any  unsubstantial  delusion.  The 
fact,  however,  must  be  taken  into  the  account,  for  it  might  have  had  a  serious 
effett  on  the  mind  of  the  prisoner,  as  also  the  absence  of  any  attempt  to  escape 
from  justice,  and  the  want  of  all  sense  of  sorrow  and  regret  immediately  after  the 
death  of  his  wife,  contrasted  with  his  more  natural  state  of  mind  afterwards,  when 
he  felt  and  expressed  regret  and  sorrow  for  his  act.  These  circumstances  ought 
all  to  be  taken  into  consideration  ;  but  it  Wiis  difficult  to  see  how  they  could  estab- 
lish the  plea  of  insanity  in  a  case  where  there  was  a  total  absence  of  all  delu- 

8ion."(w?) 

The  prisoner,  a  youth  of  eighteen,  at  first  pleaded  guilty  to  an  indictment  for 

murder;  the  judge  warned  him  that  this  would  not  affect  his  fate;  his  counsel 
said  he  was  insane,  and  desired  to  be  hung ;  the  prisoner,  however,  with  apparently 
perfect  intelligence,  retracted  his  plea,  and  pleaded  not  guilty.  The  deceased,  a 
boy,  had  been  found  with  his  throat  cut,  and  the  prisoner  gave  himself  up,  and 
admitted  the  act.  recounting  all  the  circumstances  with  perfect  intelligence ;  and 
it  did  not  appear  that  there  was  any  ill-will  to  the  boy,  and  the  prisoner  had  said, 
"  I  had  no  particular  ill-feeling  against  the  boy,  only  I  had  made  up  my  mind  to 
murder  some  one.''  He  added  that  he  had  wiped  his  hands  and  the  knife.  After- 
wards he  said  it  was  well  for  a  Mr.  Clark  that  he  had  left  Chatham,  for  he  had 
prosecuted  him,  and  he  had  made  up  his  mind  to  murder  him  when  he  came  oat 
of  gaol.  Evidence  was  given  on  behalf  of  the  prisoner  of  strange  conduct,  and  a 
surgeon  proved  that  on  two  occasions  he  had  sent  the  prisoner's  mother  to  a  lunatic 
asylum;  she  was  low  and  desponding,  and  attempted  suicide.  The  prisoner's 
brother  was  of  weak  intellect.  On  two  occasions  he  had  attended  the  prisoner, 
and  said  he  believed  he  was  laboring  under  what,  in  the  profession,  would  be  con- 
sidered as  moral  insanity;  that  is,  he  knows  perfectly  well  w[iat  he  is  doing,  but 
has  no  control  over  himself  By  the  moral  feelings  he  meant  the  propensities 
which  may  be  diseased,  while  the  intellectual  faculties  are  sound ;  and  that,  having 
heard  the  evidence,  in  his  opinion,  it  was  reasonable  to  believe  that  there  must  in 
the  prisoner's  case  be  some  derangement  of  the  brain — some  deviation  from  the 
normal  condition  of  the  brain.  On  cross-examination,  he  stated  that  he  believed 
the  prisoner  knew  what  he  was  doing,  but  that  an  impulse  came  upon  him,  which 
he  could  not  control ;  and  he  adopted  an  opinion  of  Dr.  Winslow's,  that  no  jman 
could  commit  suicide  in  a  state  of  sanity.  He  believed  the  prisoner  had  no  proper 
control  over  his  actions,  lie  had  a  knowledge  of  right  and  wrong,  but  could  not 
control  his  actions.  Evidence  on  the  part  of  the  crown  was  given  to  show  that 
the  prisoner  was  sane.  Wightman,  J.,  told  the  jury  that ''In  M'Naghten*s  case 
the  judges  had  laid  down  the  rule  to  be  that  there  must,  to  raise  the  defence,  be 
a  defect  of  reason  from  disease  of  the  mind,  so  as  that  the  person  did  not  know 
the  nature  and  quality  of  the  act  he  committed,  or  did  not  know  whether  it  was 
right  or  wrong.  Now  to  apply  this  rule  to  the  present  case  would  be  the  duty  of 
the  jury.  It  was  not  mere  eccentricity  of  conduct  which  made  a  man  irresponsible 
for  his  acts.  The  medical  man  called  for  the  defence  defined  homicidal  mania  to 
be  a  propensity  to  kill,  and  described  moral  insanity  as  a  state  of  mind  under  which 
a  man,  perfectly  aware  that  it  was  wrong  to  do  so,  killed  another  under  an  uncon- 
trollable impulse.  This  would  appear  to  be  a  most  dangerous  doctrine,  and  fatal 
to  the  interests  of  society  and  security  of  life.  The  question  is,  whether  suQh  a 
theory  is  in  accordance  with  law.  The  rule,  as  laid  down  by  the  judges,  is  quite 
inconsistent  with  such  a  view ;  for  it  was,  that  a  man  was  responsible  for  his  actions 
if  he  knew  the  difference  between  right  and  wrong.    It  was  urged  that  the  prisoner 

{to)  Reg.  V.  Barton,  3  Cox  0.  C.  275.    Verdict,  guilty.    Sammer,  1848. 
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did  the  act  in  order  to  be  banged,  and  so  was  under  an  insane  delusion  ;  but  wbat 
delosion  was  be  under  ?  So  far  from  it,  it  sbowed  tbat  be  was  quite  conscious  of 
the  nature  of  tbe  act  and  its  consequences.  He  was  supposed  to  desire  to  be 
hanged,  and  in  order  to  attain  tbe  object  committed  murder.  That  might  show 
a  morbid  state  of  mind,  but  not  delusion.  Homicidal  mania,  again,  as  described 
by  th«  witnesses  for  the  defence,  showed  no  delusion ;  it  merely  showed  a  morbid 
desire  for  blood.  Delusion  meant  tbe  belief  in  what  did  not  exist.  The  question 
for  the  jury  was,  whether  the  prisoner  at  the  time  he  committed  the  act  was  labor- 
ing  under  such  a  species  of  insanity  as  to  be  unaware  of  the  nature,  the  character, 
or  the  consequences  of  the  act  he  committed.  In  other  words,  whether  he  was 
incapable  of  knowing  that  what  he  did  was  wrong."(wM7) 

On  an  indictment  for  murder,  it  appeared  that  the  prisoner  had  been  engaged 
to  the  deceased,  but  her  friends  disapproved,  and  the  engagement  was  broken  off, 
bnt  renewed  afterwards.    However,  the  deceased  formed  an  attachment  for  another, 
and  wrote  to  the  prisoner  to  break  off  the  engagement ;  and  he  wrote  three  very 
sensible  letters  in  reply  to  hers,  that  he  would  not  stand  in  her  way  if  she  was 
resolved  to  part  with  him,  but  that  he  should  prefer  to  have  an  interview  with  her, 
and  to  hear  her  determination  from  her  own  lips.     Accordingly  he  went  to  the 
place  where  she  lived,  and  they  were  seen  together,  and  she  was  afterwards  found 
with  her  throat  cut  in  three  places.     The  prisoner  came  up  and  assisted  to  carry 
her  to  the  house,  repeatedly  stating  that  he  had  done  it,  and  should  be  hanged  for 
it  He  said  also,  **  Poor  Bessie  !  you  should  not  have  proved  false  to  me."    He  told 
her  grandfather,  who  asked  what  was  amiss,  "  It  is  your  granddaughter  Betsy,  mur- 
dered.   She  has  deceived  me,  and  the  woman  that  deceives  me  must  die."     The 
prisoner  behaved  throughout  with  apparent  indifference,  and,  on  the  arrival  of  the 
police,  said  that  he  wished  to  give  himself  up  for  murdering  the  young  lady  j  and 
added,  *'  I  am  far  happier  now  I  have  done  it  than  I  was  before,  and  I  trust  she  is." 
Evidence  was  given  that  there  had  been  insanity  in  the  family,  and  Dr.  Winslow 
stated  that  be  had  seea  the  prisoner.     "  I  talked  to  him  largely  on  the  subject  of 
the  crime,  and  I  am  of  opinion  that  at  the  present  moment  he  is  a  man  of  deranged 
intellect.     He  told  me  he  did  not  recognize  he  had  committed  any  crime  at  all, 
neither  did  be  feel  any  degree  of  pain,  regret,  contrition,  or  remorse  for  what  he 
had  done.     I  endeavored  to  impress  on  his  mind  the  serious  nature  of  the  crime 
he  had  committed.     He  repudiated  the  idea  of  its  being  a  crime  either  against 
God  or  man,  and  attempted  to  justify  the  act,  alleging  that  he  considered  Miss 
Goodwin  as  his  own  property ;  that  she  had  bovin  illegally  wrested  from  him  by  an 
Mt  of  violence ;  tbat  he  viewed  her  in  the  light  of  his  wife,  who  had  committed 
in  act  of  adultery ;  and  that  he  had  as  perfect  a  right  to  deal  with  her  life  as  he 
had  with  any  other  description  of  property — as  the  money  in  his  pocket,  &c.     I 
endeavored  to  prove  to  him  the  gross  absurdity  of  his  statement  and  the  enormity 
of  his  offence:  he  replied,  *  Nothing  short  of  a  miracle  can  alter  my  opinions.' 
The  expression  that  Miss  Groodwin  was  his  property,  was  frequently  repeated.     He 
killed  her,  he  said,  to  recover  property  which  had  been  stolon  from  him.     I  could 
not  disturb  this,  as  I  thought,  very  insane  idea.     I  said,  *Suppos^i  anyone  robbed 
you  of  a  picture,  what  course  would  you  take  to  recover  it '( '     He  said  he  would 
demand  its  restitution,  and,  if  it  were  not  granted,  he  would  take  the  person's  life 
without  compunction.     I  remarked  that  he  had  no  right  to  take  the  law  into  his 
own  hands;  he  should  have  recourse  to  legal  measures  to  obtain  restitution.     He 
replied  that  he  recognized  the  right  of  no  man  to  sit  in  judgment  upon  him;  he 
wag  a  free  agent;  and  as  he  did  not  bring  himself  into  the  world  by  any  action  of 
Itis  own,  be  had  perfect  liberty  to  think  and  act  as  he  pleased,  irrespective  of  any- 
one else.     I  r^ard  these  expressions  as  evidence  of  a  diseased  intellect.     He  said 
he  had  been  for  some  weeks  under  the  influence  of  a  conspiracy ;  there  were  six 
inspirators  plotting  against  him,  with  a  view  to  destroy  him,  with  a  chief  con- 
spirator at  their  head.     This  conspiracy  was  still  going  on  while  he  was  in  prison, 
ttd  he  had  no  doubt  that,  if  he  were  at  liberty,  they  would  continue  their  opera- 
tioDg  agaiofit  him,  and  in  order  to  escape  their  evil  purposes  he  would  have  to  leave 

(wit)  Reg.  V,  Burton,  3  F.  &  F.  772. 
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the  country.  He  became  much  excited,  and  assumed  a  wild' demoniacal  aspect.  I 
am  satisfied  that  aspect  was  not  simulated."  On  cross-examination  he  said,  "  I  have 
no  doubt  he  knows  that  these  opinions  of  his  are  contrary  to  those  generally  enter- 
tained, and  that,  if  acted  upon,  they  would  subject  him  to  punishment.  I  should 
think  that  he  would  know  that  killing  a  person  was  contrary  to  law,  and  wrong  in 
that  sense.  I  should  think,  from  his  saying  he  should  be  hanged,  that  he  knew 
be  had  done  wrong.  His  moral  sense  was  more  vitiated  than  I  ever  found  that 
of  any  other  human  being.  His  opinions  were  pretty  much  those  of  atheists,  but 
he  was  beyond  atheism.  He  seemed  incapable  of  reasoning  correctly  on  any  moral 
subject.  He  denied  the  existence  of  a  God  and  of  a  future  world.  He  said  it  was 
a  matter  of  perfect  indifference  whether  he  was  dead  or  alive."  Martin,  B.,  told 
the  jury,  ^^What  the  law  meant  by  an  insane  man  was,  a  man  who  acted  under 
delusions,  and  supposed  a  state  of  things  to  exist  which  did  not  exist,  and  acted 
thereupon.  A  man  who  did  so  was  under  a  delusion,  and  a  person  so  laboring 
was  insane  In  one  species  of  insanity  the  patient  lost  his  mind  altogether,  and 
had  nothing  but  instinct  left.  Such  a  person  would  destroy  his  fellow-creatures, 
as  a  tiger  did  his  prey,  by  instinct  only.  A  man  in  that  state  had  no  mind  at  all, 
and  therefore  was  not  criminally  responsible.  The  law,  however,  went  farther  than 
that.  If  a  man  laboring  under  a  delusion  did  something  of  which  he  did  not  know 
the  real  character — somethins:  of  the  effect  and  consequences  of  which  he  was 
ignorant — he  was  not  responsible.  An  ordinary  instance  of  such  delusion  was 
where  a  man  fancied  himself  a  king,  and  treated  all  around  him  as  his  subjects. 
If  such  a  man  were  to  kill  another  under  the  supposition  that  he  was  exercising 
his  prerogative  as  a  king,  and  that  he  was  called  upon  to  execute  the  other  as  a 
criminal,  he  would  not  be  responsible.  The  result  was,  that  if  the  jury  believed 
that  at  the  time  the  act  was  committed  the  prisoner  was  laboring  under  a  delusion, 
and  believed  that  he  was  doing  an  act  that  was  not  wrong,  or  of  which  he  did  not 
know  the  consequences,  he  would  be  excused.  If,  on  the  other  hand,  he  well  knew 
that  his  act  would  take  away  life — that  that  act  was  contrary  to  the  law  of  God, 
and  punishable  by  the  law  of  the  land — he  was  guilty  of  murder.  In  his  opinion 
the  law  was  best  laid  down  by  Le  Blanc,  J.,  in  Bowler's  case  [supra'],  who  told  the 
jury  that  it  was  for  them  to  determine  whether  the  prisoner,  when  he  committed 
the  offence,  was  incapable  of  distinguishing  right  from  wrong,  or  under  the  influ- 
ence of  any  illusion  which  rendered  his  mind  at  the  moment  insensible  of  the 
nature  of  the  act  he  was  about  to  commit ;  since  in  that  case  he  would  not  be 
legally  responsible  for  his  conduct  On  the  other  hand,  provided  they  should  be 
of  opinion  that  when  he  committed  the  act  he  was  capable  of  distinguishing  right 
from  wrong,  and  not  under  the  influence  of  such  an  illusion  as  disabled  him  from 
discerning  that  he  was  doing  a  wrong  act,  he  would  Be  amenable  to  justice."  Ai^^r 
noticing  other  cases,  Martin,  B.,  told  the  jury  that  "they  must  judge  of  the  act  by 
the  prisoner's  statements  and  by  what  he  did  at  the  time.  Unless  they  were  satis- 
fied— ^and  it  was  for  the  prisoner  to  make  it  out — that  he  did  not  know  the  conse- 
quences of  his  act,  or  that  it  was  against  the  law  of  God  and  man,  and  would 
subject  him  to  punishment,  he  was  guilty  of  murder.  The  prisoner's  letters  ap- 
peared to  be  as  sensible  letters  as  ever  he  had  read.  Again,  the  reason  the  prisoner 
gave  for  his  act  was,  'She  should  not  have  proved  false  to  me.'  Now,  if  his  real 
motive  was  that  he  conceived  himself  to  have  been  ill-used,  and  either  from  jealousy 
of  the  man  who  was  preferred  to  him,  or  from  a  desire  of  revenge  upon  her,  com- 
mitted the  act,  that  would  be  murder.  Those  were  the  very  passions  which  the 
law  required  men  to  control ;  and  if  the  deed  was  done  under  the  influence  of  those 
passions,  there  was  no  doubt  it  was  murder.  The  prisoner's  expression,  that  be 
should  be  hanged  for  it,  indicated  that  he  knew  the  consequences  of  his  aot. 
Another  reason  he  gave  for  what  he  had  done  was,  '  The  woman  who  deceives  me 
must  die.'  If  a  young  lady  promised  to  marry  a  man,  and  then  changed  her  mind, 
it  might  be  truly  said  that  she  deceived  him ;  but  what  would  be  the  consequences 
to  society  if  men  were  to  say  every  woman  who  treated  them  in  that  way  should 
die,  and  were  to  carry  out  those  views  by  cutting  their  throats  ?  The  prisoner 
claimed  to  exercise  the  same  power  over  a  wife  as  he  could  lawfully  exercise  over 
a  chattel ;  but  that  was  not  a  delusion,  nor  like  a  delusion.     It  was  the  conclusion 
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of  t  mtD,  who  had  arrived  at  results  different  from  those  generally  arrived  at,  and 
oontnry  to  the  laws  of  God  and  man ;  but  it  was  not  a  delusion."  .  ..."  It  had 
been  said  by  one  of  the  witnesses  that  the  prisoner  did  not  know  the  difference 
between  good  and  evil.  If  that  was  a  test  of  insanity,  many  men  were  tried  who 
did  not  know  that  difference.  In  truth,  it  was  no  test  at  all.  The  idea  of  a  con- 
spiracy was  a  delusion,  but  the  mere  setting  himself  up  against  the  law  of  God 
and  man  was  not  a  delusion  at  all.  The  question  for  the  jury  was,  was  the  prisoner 
insane,  and  did  he  do  the  act  under  a  delusion,  believing  it  to  be  other  than  it 
was?  If  he  knew  what  he  was  doing,  and  that  it  was  likely  to  cause  death,  and 
WIS  contrary  to  the  law  of  God  and  man,  and  that  the  law  directed  that  persons 
wbo  did  such  acts  should  be  punished,  he  was  guilty  of  murder.''(a!^) 

On  an  indictment  for  murder,  the  prisoner  appeared  to  have  been  on  the  most 
intimate  terms  with  the  "  unfortunate  woman ''  he  had  killed.  No  motive  was 
assigned  for  the  murder.  The  prisoner  having  seduced  a  young  woman  under  a 
promise  of  marriage,  ^which  he  had  been  unable  to  fulfil,  his  reason  had  been  p^^. 
much  affected  by  it.  Bramwell,  B.,  read  the  opinion  of  the  judges  in  the  *- 
House  of  Lords  to  the  jury,  and  then  said,  "  It  has  been  urged  that  you  should 
aoqait  the  prisoner  on  the  ground  that,  it  being  impossible  to  assign  any  motive 
for  tbe  perpetration  of  the  offence,  he  must  have  been  acting  under  what  is  called 
powerful  and  irresistible  influence,  or  homicidal  tendency.  But  the  circumstance 
of  an  act  being  apparently  motiveless,  is  not  a  ground  from  which  you  can  safely 
bfer  the  existence  of  such  an  influence.  Motives  exist  unknown  and  innumerable, 
which  might  prompt  the  act.  A  morbid  and  restless,  but  irresistible,  thirst  for 
blood,  would  itself  be  a  motive  urging  to  such  a  deed  for  its  own  relief.  But  if  an 
iufluence  be  so  powerful  as  to  be  termed  irresistible,  so  much  the  more  reason  is 
there  why  we  should  not  withdraw  any  of  the  safeguards  tending  to  counteract  it. 
There  are  three  powerful  restraints  existing,  all  tending  to  the  assistance  of  the 
person  who  is  suffering  under  such  an  influence — the  ro^straint  of  religion,  the 
restraint  of  conscience,  and  the  restraint  of  law.  But  if  the  influence  itself  be 
held  a  Ic^l  excuse,  rendering  the  crime  dispunishable,  you  at  once  withdraw  a 
most  powerful  restraint — that  forbidding  and  punishing  its  perpetration.  We 
must  return,  therefore,  to  the  simple  question  you  have  to  determine — did  the 
prisoner  know  the  nature  of  the  act  he  was  doing,  and  did  he  know  that  he  was 
doing  what  was  wrong."(a;) 

On  a  trial  for  murder,  it  appeared  that  the  prisoner  and  his  wife  were  walking 
tlong  a  road,  and  he  had  been  for  some  time  chiding  her,  and  then  he  fired  a 
pistol  at  her  and  she  fell ;  and  he  pulled  her  up,  and  they  proceeded  a  few  yards, 
when  he  pushed  her  down,  and  inflicted  a  second  wound  on  her  throat  with  a  knife. 
He  then  got  over  a  hedge  into  a  field,  and  ran  some  distance,  until  he  was  over- 
taken by  a  person  who  had  seen  the  woman  fall.  The  prisoner  wiped  the  blood 
off  hiB  hands,  saying  he  had  met  with  a  misfortune  and  cut  his  finger.  He  would 
not  tell  what  he  had  done  with  the  pistol  and  knife,  but  said,  ^'  I  did  it.  I  intended 
to  do  it,  and  that  will  put  an  end  to  it.  I  have  been  unhappy  since  Christmas." 
At  the  time  he  shot  and  cut  his  wife,  he  must  have  known  that  persons  were 
within  a  short  distance,  having  just  before  met  them.  The  prisoner  had  threat- 
ened to  murder  his  wife  before,  and  on  the  day  before  he  was  heard  sharpening  a 
knife,  and  the  wife  was  afterwards  seen  running  out  of  the  house,  followed  by  the 
prisoner  with  a  knife  similar  to  one  found  near  the  place  where  the  murder  was 
^mmitted.  The  prisoner  had  been  in  gaol  for  debt  for  two  months  in  the  early 
ptrt  of  the  year,  and  had  been  unfortunate  in  building  speculations.  Several 
witnesses  were  called  for  the  prisoner,  who  stated  that  they  believed  that  the  pris- 
oner was  not  in  his  right  mind,  and  proved  sundry  statements  made  by  him  as  to 
bis  property  and  other  matters,  which  were  aHeged  to  be  delusions,  and  that  his 
conduct  had  been  strange,  and  his  manner  greatly  excited.  For  the  prosecution, 
vitnefses  were  called  to  prove  that  he  was  sane,  and  had  acted  in  matters  of 
bnaiucss  in  a  rational  manner.     Rolfe,  B.,  told  the  jury  that  *' insanity  was  the 

(»;  Reg  p.  Townlej,  3  F.  Ic  F.  839. 

{*)  Reg.  V.  Hajnes,  1  F.  Ic  F.  666  ;  Reg.  v.  Brougb,  2  F.  &  F.  838,  note,  a.  ?. 
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^(^^1  most  difficult  ^question  which  could  engage  the  attention  of  any  tribunal. 
"^  J  It  was  difficult  to  define  it  in  words,  or  even  in  idea.  The  opinion  of  the 
judges  was  taken  by  the  House  of  Lords  a  few  years  back,  as  to  what  was  to  con- 
stitute a  definition  of  insanity,  and  it  created  very  great  difficulty,  but  after  great 
and  anxious  deliberation,  they  came  to  the  conclusion  that  the  old  description  was 
the  best,  viz.  that  insanity  should  constitute  a  defence  only  when  a  party  was  in 
such  a  state  of  mind  arising  from  disease  as  to  be  incapable  of  deciding  between 
right  and  wrong;  but  that  this  definition  was  imperfect,  as  all  definitions  must  be, 
and  would  require  to  be  modified  with  reference  to  each  particular  case.  Applying 
that  law  to  the  present  case,  what  the  jury  had  to  consider  was,  whether  the  evi- 
dence was  such  as  to  satisfy  them  that  at  the  time  the  act  was  committed  by  the 
prisoner,  he  was  incapable  of  understanding  right  from  wrong,  as  that  he  could 
not  appreciate  the  nature  of  the  act  he  was  committing.  Perhaps  it  would  be 
going  too  far  to  say  that  a  party  was  responsible  in  every  case  where  he  had  a 
glimmering  knowledge  of  what  was  right  and  wrong.  In  cases  of  this  description, 
there  was  one  cardinal  rule  which  should  never  be  departed  from,  viz.  the  burden 
of  proving  innocence  rested  on  the  accused.  Every  man  committing  an  outrage 
on  the  person  or  property  of  another,  must  be,  in  the  first  instance,  taken  to  be  a 
responsible  being.  Such  a  presumption  was  necessary  for  the  security  of  mankind. 
A  man  going  about  the  world,  marrying,  dealing,  and  acting  as  if  he  were  sane, 
must  be  presumed  to  be  sane  till  he  proves  the  contrary.  The  question,  therefore, 
would  be,  not  whether  the  prisoner  was  of  sound  mind,  but  whether  he  had  made 
out  to  their  satisfaction  that  he  was  not  of  sound  mind.  They  might  arrive  at  the 
conclusion,  from  the  nature  of  his  conduct  and  acts  up  to  the  time  of  the  act  in 
question,  or  shortly  preceding  it,  that  he  was  insane;  though  he  was  not  capable 
of  proving  it  by  positive  testimony,  as  such  was  the  nature  of  the  mind,  that  it 
might  be  one  minute  sane  and  the  next  insane,  and  therefore  it  might  be  impossi- 
ble for  a  party  to  give  positive  evidence  of  its  condition  at  the  particular  moment 

in  question The  conclusion  seemed  irresistible,  that  the  prisoner  was 

to  some  extent  laboring  under  a  delusion,  but  he  was  not  exempt  from  responsi- 
bility because  he  was  laboring  under  a  delusion  as  to  his  property,  unless  that  had 
the  effect  of  making  him  incapable  of  understanding  the  wickedness  of  murdering 
his  wife.  But  when  that  was  the  question  they  had  to  consider,  he  could  not  say 
that  it  was  altogether  immaterial  that  he  was  insane  on  one  point  ouly.(^)  Indeed 
his  insanity  on  that  point  might  guide  them  to  a  conclusion  as  to  his  sanity  on  the 
point  involved  in  this  case,  and,  in  this  view  of  the  matter,  there  were  two  circum- 
stances in  the  evidence  of  great  importance :  these  were,  the  want  of  motive  for 
the  commission  of  the  crime,  and  its  being  committed  under  circumstances  which 
rendered  detection  inevitable.  They  could  come  to  no  other  conclusion  than  that 
the  prisoner  had  taken  away  the  life  of  his  wife,  and  that  this  was  murder,  unless 
he  had  satisfied  them  that  he  was  not  capable  at  the  time  of  appreciating  his 
acts."(2) 

♦971  *^°  ^  ^^^^^  ^^^  murder  the  prisoner  was  a<;quitted,  but  a  question  was  re- 
•  "  J  served  as  to  whether  the  evidence  of  a  medical  man  was  properly  admitted. 
He  volunteered  .his  evidence,  and  wished  to  give  his  opinion  upon  the  evidence  as 
t/O  the  state  of  the  prisoner's  mind  at  the  time  the  act  was  done ;  and  he  was 
allowed  so  to  do.  The  judges  did  not  come  to  any  formal  resolution  ;  but  they  all 
thought  that  in  such  a  case  a  witness  of  medical  skill  might  be  asked,  whether  in 
his  judgment  such  and  such  appearances  were  symptoms  of  insanity,  and  whether 
a  long  fast,  followed  by  a  draught  of  strong  liquor,  was  likely  to  produce  a  paroxysm 
of  the  disorder  in  a  person  subject  to  it  ?  and  that  by  such  questions  the  efiect  of 
his  testimony  might  be  got  in  an  unexceptionable  manner.  Several  of  the  judges 
doubted  whether  the  witness  could  be  asked  on  the  very  point  which  the  jury 
were  to  decide,  viz.,  whether,  from  the  testimony  given  in  the  case,  the  act  with 
which  the  prisoner  was  charged  was,  in  his  opinion,  an  act  of  insanity  t{a)  In  a 
case  of  maliciously  wounding,  where  it  was  proposed  to  call  a  physician  who  had 

(y)  Qiiserej  omit  "  only,"  which  seems  incoDsistent  with  the  context. 

(z)  Reg.  V.  Layton,  4  Cox  G.  G.  149,  Summer,  1849 ;  Reg.  v.  Law,  2.  F.  k  F.  836,  8.  P 

(a)  Rex  r.  Wrieht.  R.  &  R.  456. 
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beard  tbe  whole  evidence,  to  give  his  opinion  as  to  the  insanity  of  the  prisoner, 
Ptrk,  J.  J.  A.,  after  referring  to  the  preceding  case,  allowed  the  physician  to  be 
asked  whether  the  facts  and  appearances  proved  showed  symptoms  of  insanity  (6) 
Where  the  defence  to  an  indictment  for  murder  was  that  the  prisoner  was  in- 
sane at  the  time  he  committed  the  act,  and  witnesses  were  called  to  prove  that  in- 
sanity had  existed  in  many  members  of  the  prisoner's  family,  and  that  he  had  been 
insane  for  three  years,  a  physician,  who  had  been  in  court  during  the  whole  trial, 
was  asked  by  the  counsel  for  the  prosecution  "  whether,  from  all  the  evidence  he 
had  heard,  both  for  the  prosecution  and  defence,  he  was  of  opinion  that  the 
prisoner,  at  the  time  he  did  the  act,  was  of  unsound  mind  ?"  and  the  opinion  of 
the  judges  in  answer  to  the  fifth  question(c)  was  cited  in  support  of  the  question  ; 
Alderson,  6.,  and  Cresswell,  J.,  held  that  the  question  ought  not  to  be  put.     The 
proper  mode  is  to  ask  what  are  the  symptoms  of  insanity,  or  to  take  particular 
facts,  and  assuming  them  to  be  true,  to  ask  whether  they  indicate  insanity.     To 
take  the  coarse  suggested  is  really  to  substitute  the  witness  for  the  jury,  and  allow 
him  to  decide  upon  the  whole  case.     The  jury  have  the  facta  before  them,  and 
they  alone  must  interpret  them  by  the  general  opinions  of  scientific  men. (cl) 

So  on  the  trial  of  an  ejectment  where  the  question  turned  on  the  sanity  of  the 
testator,  and  a  physician  was  asked  whether  in  his  opinion,  from  the  facts  proved 
ineridence,  the  testator  was  sane  or  insane;  Lord  Campbell,  C.  J.,  said  the  wit- 
ness might  give  general  scientific  evidence  on  the  causes  and  symptoms  of  insanity, 
hot  he  mast  not  express  an  opinion  as  to  the  result  of  the  evidence  he  had  heard 
with  reference  to  the  sanity  or  insanity  of  the  testator;  his  lordship  saying  per- 
emptorily that  he  would  not  allow  a  physician  to  be  substituted  for  a  jury.(e)* 

Where  the  defence  of  insanity  has  been  set  up  it  has  been  the  *common  r:(:9Q 
practice  to  prove  that  other  members  of  the  prisoner's  family  have  been  *- 
afflicted  with  insanity ;  but  it  is  a  matter  of  fact  that  insanity  is  often  hereditary 
in  a  family,  and  therefore  that  fact  should  be  proved,  in  the  first  instance,  by  the 
testimony  of  medical  men,  and  then  the  inquiry  whether  another  member  of  the 
prisoner's  family  has  been  insane  will  be  legitimate. (/)• 

Where,  in  support  of  a  defence  of  insanity  the  prisoner's  counsel  attempted  to 

Sttote  from  •*  Cooper's  Surgery,"  the  author's  opinions  on  the  subject,  in  his  ad- 
ress  to  the  jury,  on  the  ground  that  they  were  the  sentiments  of  one  who  had 
studied  the  subject,  and  submitted  that  it  was  admissible  in  the  same  way  as 
opinions  of  scientific  men  on  matters  appertaining  to  foreign  law;  Alderson,  B., 
ttid:  "I  should  not  allow  you  to  read  a  work  on  foreign  law.  Any  person  who 
was  properly  conversant  with  it  might  be  examined ;  but  then  he  adds  his  own 

(A)  Rex  r.  Searle,  I  M.  k  Rod.  75,  1831.  (c)  Supra,  p.  21. 

[i]  Reg.  V.  FraDces,  4  Cox  C.  C.  57 ;  s.  p.  Reg.  v.  Burton,  3  F.  &  F.  772. 
(0  Doe  d.  Bainbrigge  v.  Bainbrigge,  4  Cox  C.  C.  454.     The  verdict  was  for  the  plaintiff, 
▼hich  prevented  this  ruling  from  being  questioned  in  the  Court  above. 
(/)  Reg.  t'.  Tucket,  1  Cox  C.  C.  103,  Maule,  J. 


*  The  admissibility  of  opinions  upon  questions  of  insanity  has  been  the  subject  of  fre- 
qoeDt  consideration  and  discussion.  As  to  witnesses  who  are  not  medical  experts,  the 
geoeral  current  is  in  favor  of  permitting  them  to  express  their  opinion,  but  it  must  be 
tccompanied  with  the  facts  upon  which  it  is  founded.  In  some  cases,  however,  it  ha& 
been  rigidly  excluded:  Florey  v.  Florey,  24  Ala.  241  ;  Choice  v.  State,  31  Geo.  424;  Real 
f.  People,  42  N.  V.  270 ;  Real  v.  People,  55  Barb.  551,  579 ;  8  Abb.  Pr.  N.  S.  314 ;  Comm. 
«••  WiUon,  1  Gray  337;  Powell  v.  State,  25  Ala.  21;  O'Brien  v.  People,  48  Barb.  275; 
Wyman  r.  Gould,  47  Maine  159 ;  Cram  v.  Cram,  33  Verm.  15  ;  Comm.  v.  Fairbanks,  2  Allen 
Ml;  Gehrke  v.  State,  13  Texas  568;  Stewart  v,  Spedder,  5  Md.  433.  As  to  medical  ex- 
perts, they  may  state  their  opinion  upon  the  whole  evidence  if  they  have  heard  it  all,  or 
^pOD  a  bypotbetical  statement  which  is  in  conformity  with  the  whole  evidence  :  Reed  v. 
People,  i  Parker  C.  R.481 ;  Lake  v.  People,  Ibid.  495  ;  People  v.  Lake,  2  Kernan  358; 
People  9.  Thorstou,  2  Parker  C.  R.  49 ;  Negro  Jerry  v.  Townscnd,  9  Md.  145  ;  Sanches  v. 
People.  22  N.  Y.  147  ;  Champ  v.  Comm.,  2  Met.  (Ky.)  17 ;  State  v.  Reddick,  7  Kansas  143 ; 
People  r.  M'Cann.  3  Parker  C.  R  272. 

'Stater.  Windsor,  5  Harring.  512  ;  Baxter  v.  Abbott,  7  Gray  71  ;  People  v.  Garbutt,  17 
JJich.  9;  State  r.  Felter,  25  Iowa  67  ;  Cole's  Trial,  7  Abb.  Pr.  N.  S.  321  ;  Bradley  v.  State, 
)l  iod.  492  ;  State  v.  Christmas,  6  Jones  (Law)  471 ;  Newcomb  v.  State,  7  Miss.  383  \  Peo^V^ 
>Soith,31  CaL  466. 
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personal  knowledge  and  experience  to  the  information  he  may  have  obtained  from 
books.  We  must  have  the  evidence  of  individuals,  not  their  written  opinions. 
You  surely  cannot  contend  that  you  may  give  the  book  in  evidence,  and  if  not, 
what  right  have  you  to  quote  from  it  in  your  address,  and  do  that  indirectly  which 
you  would  not  be  permitted  to  do  in  the  ordinary  course  ?"  And  on  its  being 
said  that  it  was  certainly  done  in  JVrNaghten's  case,  Alderson,  B.,  added,  "  And 
that  shows  still  more  strongly  the  necessity  for  a  stringent  adherance  to  the  rules 
laid  down  for  our  observance.  But  for  the  non-interposition  of  the  judge  in  that 
case,  you  would  not  probably  have  thought  it  necessary  to  make  this  struggle 

The  application  of  the  rules  and  principles  laid  down  in  these  cases  to  each  par- 
ticular case  as  it  may  arise,  will  necessarily  in  many  instances  be  attended  with 
difficulty ;  more  especially  with  regard  to  the  true  interpretation  of  the  expressions, 
which  state  that  the  prisoner,  in  order  to  be  a  proper  subject  of  exemption  from 
punishment  on  the  ground  of  insanity,  should  appear  to  have  been  unable  "  to  dU- 
tmguhh  right  from  wrong^*  or  to  discern  "  ihaJt  he  wa*  doing  a  wrong  a4:t"  or 
should  appear  to  have  been  "  totally/  deprived  of  his  understanding  and  memory;" 
as  even  in  Hadfield's  case  his  expressions  when  apprehended,  that  ^*  he  was  tired 
of  life,"  that  "  he  wanted  to  get  rid  of  it,"  and  that  **  he  did  not  intend  anything 
against  the  life  of  the  King,  but  knew  that  the  attempt  only  would  answer  his 
purpose  ;*'  spem  to  show  that  he  must  have  been  aware  that  he  was  doing  a  wrong 
act,  though  the  degree  of  its  criminality  might  have  been  but  imperfectly  presented 
to  him,  through  the  morbid  delusion  by  which  his  senses  and  understanding  were 
affected.  But  it  is  clear  that  idle  and  frantic  humors,  actions  occasionally  unac- 
countable and  extraordinary,  mere  dejection  of  spirits,  or  even  such  insanity  as 
will  sustain  a  commission  of  lunacy,  will  not  be  sufficient  to  exempt  a  person  from 
punishment  who  has  committed  a  criminal  act.  And  it  seems  that  though  if  there 
be  a  total  permanent  want  of  reason,  or  if  there  be  a  total  temporary  want  of  it 
when  the  offence  was  committed,  the  prisoner  will  be  entitled  to  an  acquittal ;  yet, 
*201  ^^  there  be  a  partial  degree  of  reason,  a  competent  use  of  it,  sufficient  *to 
-^  have  restrained  those  passions  which  produced  the  crime ;  if  there  be  thought 
and  design,  a  faculty  to  distinguish  the  nature  of  actions,  to  discern  the  difference 
between  moral  good  and  evil;  then,  upon  the  fact  of  the  offence  proved  the  judg- 
ment of  the  law  must  take  place. (A) 

In  Allison's  Principles  of  the  Criminal  Law  of  Scotland,(t)  and  there  is  no 
difference  between  the  law  of  England  and  the  law  of  Scotland  with  reference  to 
insanity,  it  is  said,  that  "  to  amount  to  a  complete  bar  of  punishment,  either  at  the 
time  of  committing  the  offence,  or  of  the  trial,  the  insanity  must  have  been  of  suish 
a  kind  as  entirely  to  deprive  the  prisoner  of  the  use  of  reason,  a<  applied  to  the 
act  in  question,  and  the  knowledge  that  he  was  doing  wrong  in  committing  it.  If, 
though  somewhat  deranged,  he  is  able  to  distinguish  right  from  wrong,  in  his  own 
case,  and  to  know  that  he  was  doing  wrong  in  the  act  which  he  committed,  he  is 
liable  to  the  full  punishment  of  his  criminal  acts. "(A;) 

If  a  man  in  his  sound  memory  commits  a  capital  offence,  and  before  arraign- 
ment for  it  he  becomes  mad,  he  ought  not  to  be  arraigned  for  it,  because  he  is  not 
^ble  to  plead  to  it  with  that  advice  and  caution  that  he  ought.  And  if,  after  he 
has  pleaded,  the  prisoner  become  mad,  he  shall  not  be  tried,  as  he  cannot  make  his 
defence.  If,  after  he  is  tried  and  found  guilty,  he  loses  his  senses  before  judgment, 
judgment  shall  not  be  pronounced ;  and  if  after  judgment  he  becomes  of  nonsane 

{ff)  Reg.  V.  Crouch,  1  Cox  C.  C.  94. 

(A)  Per  Yorke,  Sol. -Gen.,  in  Lord  Ferrers'  case,  19  Howeirs  St.  Tri.  94T,  948,  et  per 
Lawrence,  J. ;  Rex  v.  Allen,  Stafford  Lent  Assizes,  1807,  MS.  And  see  Lord  Thurlow's 
judgment  in  the  Attorney-General  t;.  Parntber,  3  Br.  Cha.  Ca.  441. 

(i)  P.  654. 

{k)  Cited  by  Sir  J.  Campbell,  Attorney-General,  in  Reg.  v.  Oxford,  9  C.  Ic  P.  532  (38  E. 
G.  L.  R.J. 

1  State  V.  O'Brien,  7  R.  I.  336.  When  the  defence  is  Insanity,  neither  books  of  estab- 
lished reputation  nor  statistics  of  the  increase  of  insanity  can  be  read  to  the  jury :  Com* 
monwealth  t>.  Wilson,  1  Gray  337 ;  Melvin  v,  Earley,  1  Jones  (Law)  386. 
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Bemory,  execution  shall  be  stayed ;  for,  peradventure,  says  the  humanity  of  the 
English  law,  had  the  prisoner  been  of  sound  memory,  he  might  have  alleged  some- 
thing in  stay  of  judgment  or  ezecution.(/) 

And,  by  the  common  law,  if  it  be  doubtful  whether  a  criminal,  who  at  his  trial 
18  in  appearance  a  lunatic,  be  such  in  truth  or  not,  the  fact  shall  bo  inyestigated.(m) 
And  it  appears  that  it  may  be  tried  by  the  jury,  who  are  charged  to  try  the  indict- 
iiient(n)  by  an  inquest  of  office  to  be  returned  by  the  sheriff  of  the  county  wherein 
the  Court  8it8(o)  or,  being  a  collateral  issue,  the  fact  may  be  pleaded  and  replied 
to  ore  tenus,  and  a  venire  awarded  returnable  vnstatiter,  in  the  nature  of  an  inquest  of 
office.(  p)  And  if  it  be  found  that  the  party  only  feigns  himself  mad,  and  he  refuses  to 
iDSwer  or  plead,  he  would  formerly  have  been  dealt  with  as  one  who  stood  mute,(^) 
bnt  now  a  plea  of  not  guilty  may  be  entered  under  the  7  &  8  Geo.  4,  c.  28,  s.  2. 

Where,  on  a  prisoner  being  brought  up  to  plead,  his  counsel  stated  that  he  was 
insane,  and  a  jury  was  sworn  to  try  whether  *he  was  so  or  not,  Williams,  J.,  ri^of) 
held  that  the  counsel  for  the  prosecution  should  call  his  witnesses  to  show  *- 
that  the  prisoner  was  sane,  and  capable  of  pleading;  as  this  was  not  so  much  an 
issue  joined  as  a  preliminary  inquiry  for  the  information  of  the  Court.(r)  But  in 
a  similar  case  Cresswell,  J.,  held,  notwithstandipg  the  preceding  case,  that,  as  the 
presumption  is  that  a  man  is  sane,  if  the  prisoner's  counsel  suggested  that  he  was 
insane,  he  must  give  evidence  of  the  fact.(8) 

But  in  case  a  person  in  a  phrenzy  happen,  by  some  oversight,  or  by  means  of 
the  gaoler,  to  plead  to  his  indictment,  and  is  put  upon  his  trial,  and  it  appears  to 
the  Court  upon  his  trial  that  he  is  mad,  the  judge  in  his  discretion  may  discharge 
the  jury  of  him  and  remit  him  to  gaol  to  be  tried  after  the  recovery  of  his  under- 
standint^,  especially  in  case  any  doubt  appear  upon  the  evidence  touching  his  guilt, 
and  this  m/avarem  vitx ;  and  if  there  be  no  color  of  evidence  to  prove  him  guilty, 
or  if  there  be  pregnant  evidence  to  prove  his  insanity  at  the  time  of  the  fact  com- 
mitted, then  upon  the  same  favor  of  life  and  liberty  it  is  fit  that  the  trial  proceed 
in  order  to  his  acquittal.(^) 

By  the  39  &  40  Geo.  3,  c.  94,  ^^  in  all  cases  when  it  shall  be  given  in  evidence 
upon  the  trial  of  any  person  charged  with  treason,  murder,  or  felony,  that  such 
person  was  insane  at  the  time  of  the  commission  of  such  offence,  and  such  person 
shall  be  acquitted,  the  jury  shall  be  required{u)  to  find  specially  whether  such 
person  was  insane  at  the  time  of  the  commission  of  such  offence,  and  to  declare 
whether  such  person  was  acquitted  by  them  on  account  of  such  insanity ;  and  if 
they  shall  find  that  such  person  was  insane  at  the  time  of  the  committing  such 
offence,  the  Court  before  whom  such  trial  shall  be  had  shall  order  such  person  to 
he  kept  in  strict  custody,  in  such  place  and  in  such  manner  as  to  the  Court  shall 
seem  fit,  until  his  Majesty's  pleasure  shall  be  known ;  and  it  shall  thereupon  be 
lawful  for  his  Majesty  to  give  such  order  for  the  safe  custody  of  such  person  during 
his  plea£Eure,  in  such  place  and  in  such  manner  as  to  his  Majesty  shall  seem  fit."(i7) 

By  sec.  2,  "  if  any  person  indicted  for  any  offence  shall  be  insane,  and  shall  upon 
trraignmcnt  be  found  so  to  be  by  a  jury  lawfully  impanelled  for  that  purpose,  so 
that  such  person  cannot  be  tried  upon  such  indictment ;  or  if  upon  the  trial  of  any 
person  so  indicted,  such  person  shall  appear  to  the  jury  charged  with  such  indict- 
inent  to  be  insane,  it  shall  be  lawful  for  the  Court,  before  whom  any  such  person 
shall  be  brought  to  be  arraigned  or  tried  as  aforesaid,  to  direct  such  finding  to  be 

{I)  4  BUc.  Com.  25  ;  1  Hale  35. 

i*)  I  Hawk.  P.  G.  c.  I,  8.  4.  If  there  be  a  doubt  as  to  the  prisoner's  sanity,  a  jury 
OQfbt  to  be  sworn  to  try  the  question  :  Ley's  case,  1  Lewia  239,  Hullock,  B. 

(sj  Bac.  Abr.  Idiot  (B.) ;  1  Hale  33,  35,  36;   1  Hawk.  P.  C.  c.  1,  s.  4,  note  (5). 

(c)  1  Hawk.  P.  C.  c.  1,  s.  4;  Somerville's  case,  1  And.  107 ;  1  Sav.  50,  56;  1  Hale  35. 

ip]  Post.  46;  Kel.  13;  1  Lev.  61 ;  1  Sid.  72.  And  the  proceeding  by  inquest  ex  officio 
ii reconunended  in  cases  of  importance,  doubt,  or  difficulty:  1  Hale  35;  Sav.  56;  1  And. 
104.    See  1  Hawk.  P.  C.  c.  1,  s.  4,  note  (5). 

iq)  1  Hawk.  P.  C.  c.  1,  s.  4.  (r)  Reg.  v.  Davies,  3  C.  &  K.  328. 

(«)  Reg  p.  Turton,  6  Cox  C.  C.  385. 

(0  Bac.  Abr.  Idiot  (B.)  ;  1  Hale  35,  36,  per  Foster,  J. ;  18  St.  Tri.  411. 

(*)  It  ia  the  duty  of  the  judge  to  ask  the  jury  whether  they  acquit  on  the  ground  of 
witBilj:  Barrow's  case,  1  Lewin  238,  Holroyd,  J. 

(*)  And  see  as  to  Ireland,  the  1  Ic  2  Geo.  4,  c.  33,  s.  16. 
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recorded,  and  thereupon  to  order  such  person  to  be  kept  in  strict  custody  till  his 
Majesty's  pleasure  shall  be  known."  And  it  is  further  enacted, ''  that  if  any  person 
charged  with  any  offence  shall  be  brought  before  any  Court  to  be  discharged  for 
want  of  prosecution,  and  such  person  shall  appear  to  be  insane,  it  shall  be  lawful 
^qt-i   for  such  Court  to  order  a  jury  to  be  impanelled  to  try  the  sanity  of  *8uch 

-^  person ;  and  if  the  jury  so  impanelled  shall  find  such  person  to  be  insane,  it 
shall  be  lawful  for  such  Court  to  order  such  person  to  be  kept  in  strict  custody,  in 
such  place  and  in  such  manner  as  to  such  Court  shall  seem  fit,  until  his  Majesty's 
pleasure  shall  be  known/' 

This  section  extends  to  all  offences,  and  is  not  confined  like  the  first  to  cases  of 
treason,  murder  and  felony.  The  prisoner  was  indicted  for  assaulting  one  E.  Earl, 
and  beating  her  with  intent  to  murder  her.  The  jury  found  specially  that  he  was 
insane  at  the  time  of  committing  the  offence,  and  also  at  the  time  of  the  triaL  and 
that  they  acquitted  him  on  account  of  such  insanity,  and  the  judge  ordered  him 
to  be  kept  in  custody  accordingly.  The  judges  were  unanimously  of  opinion  that 
the  second  section  applies  to  all  cases,  though  only  misdemeanors, — and  that  though 
mere  insanity  at  the  time  of  the  offence  would  not  have  warranted  an  order,  yet 
insanity  found  at  the  time  of  the  trial  did  warrant  it.(tc) 

And  now  the  3  &  4  Vict.  c.  54,  s.  3,  enacts,  that  ^^  in  all  cases  where  it  shall  be 
given  in  evidence  upon  the  trial  of  any  person  charged  with  any  misdemeanor  that 
such  person  was  insane  at  the  time  of  the  C(mimission  of  such  offence,  and  such  person 
shall  be  accjuitted,  the  jury  shall  be  required  to  find  specially  whether  such  person 
was  insane  at  the  time  of  the  commission  of  such  offence,  and  to  declare  whether  such 
person  was  ac(|uitted  by  them  on  account  of  such  insanity )  and  if  they  shall  find 
that  such  person  was  insane  at  the  time  of  the  committing  of  such  offence,  the 
Court  before  whom  such  trial  shall  be  had  shall  order  such  person  to  be  kept  in 
strict  custody,  in  such,  place  and  in  such  manner  as  to  the  Court  shall  seem  fit, 
until  Her  Majesty's  pleasure  shall  be  known ;  and  it  shall  thereupon  be  lawful  for 
Her  Majesty  to  give  such  order  for  the  safe  custody  of  such  person,  during  her 
pleasure,  in  such  place  and  in  such  manner  as  to  Her  Majesty  shall  seem  fit;  and 
in  all  cases  where  any  person  before  the  passing  of  this  Act  has  been  acquitted  of 
any  such  offence  on  the  ground  of  insanity  at  the  time  of  the  commission  thereof, 
and  has  been  detained  in  custody  as  a  dangerous  person,  by  order  of  the  Court 
before  whom  such  person  has  been  tried,  and  still  remains  in  custody,  it  shall  be 
lawful  for  Her  Majesty  to  give  the  like  order  for  the  safe  custody  of  such  person 
during  her  pleasure,  as  Her  Majesty  is  hereby  enabled  to  give  in  the  case  of  any 
person  who  shall  hereafter  be  acquitted  on  the  ground  of  insanity/' 

Where  a  prisoner,  indicted  for  a  misdemeanor  in  uttering  seditious  words, 
upon  his  arraignment  showed  symptoms  of  insanity,  and  an  inquest  was  forthwith 
taken  under  the  statute,  it  was  held  that  the  jury  might  form  their  judgment  of 
the  state  of  the  mind  of  the  prisoner  from  his  demeanor  while  the  inquest  was 
being  taken,  and  might  thereupon  find  him  to  be  insane  without  any  evidence  being 
given  as  to  his  present  state.  And  that  it  was  unnecessary  to  ask  him  whether  he 
would  cross-examine  the  witnesses  or  offer  any  remarks  or  evidence,  as  that  would 
*^21  ^®  *  useless  prolongation  of  a  painful  proceeding. (x)  So  the  jury  may  take 
^  *into  consideration  both  the  conduct  of  the  prisoner  in  their  presence  and 
the  evidence  given. (y) 

Where  a  prisoner's  counsel  set  up  the  defence  of  insanity  for  him,  and  the 
prisoner  objected  to  that  defence,  asserting  that  he  was  not  insane,  he  was  allowed 
to  suggest  questions  to  be  put  to  the  witnesses  for  the  prosecution,  to  negative  the 
supposition  that  he  was  insane ;  and  the  judge,  at  the  request  of  the  prisoner, 
allowed  additional  witnesses  to  be  called  on  his  behalf  for  the  same  purpose.(2:) 

If  the  jury  are  of  opinion  that  the  prisoner  did  not  in  fact  do  all  that  the  law 

(u>)  Rex  r.  Little,  cor.  Wood,  B.  Surrey  Summer  Assizes,  1820,  Hil.  T.  1821,  MS.,  Bayley, 
J.,  and  Rus.  &  Ry.  430. 

(z)  Reg.  V.  Goode,  7  Ad.  &  E.  536  (34  E.  C.  L.  R.).  The  jury  were  sworn  in  h»c  verba, 
'^  Yon  shall  diligently  inquire  and  true  presentment  make  for  and  on  behalf  of  our  Sover- 
eign Lady  the  Qaeen,  whether  J.  G.,  the  defendant,  be  iilsane  or  not,  and  a  true  verdict 
give  according  to  the  best  of  your  understanding;  so  help  you  God." 

(y)  Reg.  ».  Davies,  6  Cox  C.  C.  326. 

/>;  Reg.  V.  Penrce,  9  C.  &  P.  667  (38  E.  C.  L.  R.),  Bosanquet,  J. 
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requires  to  constitute  the  offence  charged,  supposing  the  prisoner  had  been  sane, 

they  must  find  bim  not  guilty  generally,  and  the  Court  have  no  power  to  order 

kis  detention  under  this  Act,  although  the  jury  should  find  that  he  was  in  fact 

lOttDe.     Where,  therefore,  on  an  indictmeut  for  treason,  which  stated,  as  an  overt 

act,  that  the  prisoner  discharged  a  pistol  loaded  with  powder  and  a  bullet,  the  jury 

(band  that  the  prisoner  was  insane  at  the  time  when  he  discharged  the  pistol,  but 

whether  the  pistol  was  loaded  with  ball  or  not  there  was  ifot  satisfactory  evidence, 

the  Court  expressed  a  strong  opinion  that  the  case  was  uot  within  the  statute/a) 

If  the  acts  proved  to  have  been  done  by  the  prisoner  be  such  as  would  nave 
unoanted  to  the  crime  charged,  if  they  had  been  done  by  a  person  of  sane  mind, 
the  graud  jury  are  bound  to  fipd  a  bill,  in  order  that  the  prisoner  may  be  confined 
under  this  Act.(&) 

If  a  prisoner  have  not  at  the  time  of  the  trial,  from  the  defect  of  his  faculties, 
efficient  intelligence  to  understand  the  nature  of  the  proceedings  against  him,  the 
jory  ought  to  find  that  he  is  not  sane,  and  upon  such  finding  he  may  be  ordered 
to  be  kept  in  custody  under  this  Act.(c) 

III.  Persons  are  properly  excused  from  those  acts  which  are  not  done  of  their 
own  free  will,  but  in  subjection  to  t?ie power  0/ others.Qi)  Thus,  though  a  legislator 
establish  iniquity  by  a  law,  and  command  the  subject  to  do  an  act  contrary  to 
religion  and  sound  morality;  yet  obedience  to  such  laws,  while  in  being,  is  a  suffi- 
cient extenuation  of  civil  guilt  before  the  municipal  tribunal;  though  a  different 
decree  will  be  pronounced  in  foro  con»cientise.(e)  And  actual  force  upon  the 
penon  and  present  fear  of  death  may,  in  some  cases,  excuse  a  criminal  act.  Thus, 
although  the  fear  of  having  houses  burnt  or  goods  spoiled  is  no  excuse  in  law  for 
joinb^'  and  marching  with  rebels,  yet  an  actual  force  upon  the  person  and  present 
learof  death  may  form  such  excuse,  provided  they  continue  all  the  time  during 
which  the  party  remains  with  the  rebels.(/)*  And  in  general  the  person  com- 
mitting a  crime  will  not  be  '^'answerable  if  he  was  not  a  free  agent,  and  was  r:(cqo 
lobject  to  actual  force  at  the  time  the  act  was  done.  Thus,  if  A.  by  force  ^ 
take  the  arm  of  B.,  in  which  is  a  weapon,  and  therewith  kill  C  ,  A.  is  guilty  of 
Border,  but  uot  B. :  but  if  it  be  only  a  moral  force  put  upon  B.,  as  by  threatening 
him  with  duress  or  imprisonment,  or  even  by  an  assault  to  the  peril  of  his  life,  in 
order  to  compel  him  to  kill  C,  it  is  no  legal  excuse.(^)  An  idiot  or  lunatic,  or  a 
child  80  young  as  not  to  be  punishable  for  his  criminal  act,  when  made  use  of  for* 
the  purpose  of  committing  crimes,  are  merely  the  instruments  of  the  procurer,  who 
will  be  answerable  as  a  principal. (A)  As  to  persons  in  private  relutions,  the  prin- 
cipal case  where  constraint  of  a  superior  is  allowed  as  an  excuse  for  criminal  mis- 
conduct proceeds  upon  the  matrimonial  subjection  of  the  wt/t  to  her  husband ;  for 
neither  a  chthl  nor  a  servant  are  excused  the  commission  of  any  crime,  whether 
capital  or  not  capital,  by  the  command  or  coercion  of  the  parent  or  ma8ter.(i) 

But  a  feme  covert  is  so  much  favored  in  respect  of  that  power  and  authority 
which  her  husband  has  over  her,  that  she  shall  not  suffer  any  punishment  for 
committing  a  bare  theft,  or  even  a  burglary,  by  the  coercion  of  her  husband,  or  in 
his  cuujpany,  which  the  law  construes  a  coercion. (^)"     But  this  is  only  the  pre- 

(a)  Reg  r.  Oxford,  9  C.  &  P.  525  (38  K.  C.  L.  R.  38).  Lord  Dcnnian,  C.  J.,  Alderson, 
B.and  Palteson,  J.         {b)  Reg.  v.  Hodges,  8  C.  &  P.  195  (34  E.  0.  L.  K.),  Alderson,  B. 

{€)  Rex  c.  Dyson,  7  C.  &  P.  305  n.  (32  E.  C.  L.  R.),  8.  c,  I  Lewin  G4.     Parke,  B. 

{d)  1  Hale  43  :    4  Blac.  Cora.  27.  {e)  4  Blac.  Com.  27. 

I/)  Per  Lee,  C.  J.,  18  Sta.  Tri    393,  394 ;    Reg.  r.  Tyler,  8  C.  &  P.  GIG  (34  E.  C.  L.  R.) 

19)  1  Hale  433  ;   I  East  P.  C.  c.  5,  s.  12,  p.  225. 

(A)  1  Hawk.  P.  C.  c.  31,  s.  7  ;  1  East  P.  C.  c.  5,  s.  14,  p.  228. 

(0  I  Hale  44,  516 ;  I  Hawk.  P.  C.  c.  1,  s.  14  ;  Moor.  813  ;  3  Kcl   34. 

(*}  1  Hale  45 ;  I  Hawk.  P.  C.  c.  1,  s.  9;  4  Blac  Com.  28 ;  Kel.  .'il.  According  to  some, 
if  A  wife  commit  a  larceny  by  the  command  of  her  husband,  she  is  not  guilty;  which 
tcemi  to  be  the  law  if  the  husband  be  present^  but  not  if  he  be  absent  at  ihe  time  and 
pltceoftbe  felony  committed:  1  Hale  45. 

*  Cnited  States  r.  Vigol,  2  Val.  346;  United  States  v.  Hashell,  4  Wash.  C.  C.  402. 

'If  a  wife  join  with  ber  husband  in  the  commission  of  a  crime  less  than  murder,  she  is 
prenined  to  act  under  the  coercion  of  her  husband  and  in  law  is  not  guilty:  Davis  r. 
State,  15  Ohio  72.  Wife  may  be  convicted  of  aiding  and  abetting  her  buabviw^  ol  m«bXi- 
■lABfliter:  Free]  v.  SUte,  21  Ark.  212. 
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sumption  of  law ;  so  that  if  upon  the  evidence  it  clearly  appear  that  the  wife  was 
not  drawn  to  the  offence  by  her  husband,  but  that  she  was  the  principal  inciter  of 
it,  she  is  guilty  as  well  as  the  husband.  And  if  she  be  any  way  guilty  of  procur- 
ing her  husband  to  commit  the  offence,  it  seems  to  make  her  an  accessory  before 
the  fact  in  the  same  manner  as  if  she  had  been  sole  (Z)  And  if  she  commit  a  theft 
of  her  own  voluntary  act,  or  by  the  bare  command  of  her  husband,  or  be  guilty  of 
murder,  treason,  or  robbery,(m)  in  company  with,  or  by  coercion  of  her  husband, 
*Q1T  s^®  ^8  punishable  as  much  as  if  she  were  8ole.(n)  And  she  will  *be  guilty 
-I   in  the  same  manner  of  all  those  crimes  which,  like  murder,  are  mala  in  <6, 

(/)  1  Hale  51G;  2  Hawk.  P.  C.  c.  29,  p.  24. 

(m)  Reg.  V.  Buncombe,  1  Cox  C.  C.  183. 

(n)  1  Hawk.  P.  C.  c.  1,  s.  11 ;  1  Hale  45,  47,  48,  516;  Kel.  31  ;  2  Bla.  Com.  29.  The 
reason  given  is  the  heinousness  of  those  crimes.  I  find  no  decision  which  warrants  the 
position  in  the  text,  as  to  treason,  murder,  or  robberj.  Somerville's  case,  1  And.  104, 
which  is  the  only  case  where  husband  and  wife  have  been  convicted  of  treason,  only 
shows  that  a  wife  mav  be  convicted  of  treason  with  her  husband.  There  Arden  and  his 
wife  were  charged  with  procuring  Somerville  to  destroy  the  Queen,  and  both  found  guilty, 
but  as  none  of  the  evidence  is  stated,  it  may  have  been  that  the  wife  was  the  instigator, 
and  both  properly  convicted.  In  Somerset's  case,  which  is  the  only  case  of  a  wife  con- 
victed, as  well  as  her  husband,  as  an  accessory  to  a  murder,  according  to  3  Inst.  50,  the 
Earl  and  Countess  were  indicted  as  accessories  before  the  fact,  to  the  murder  of  Sir  T. 
Overbury,  the  wife  was  arraigned  alone  first,  and  pleaded  guilty,  and  being  asked  what 
she  had  to  ?ay  why  judgment  of  death  should  not  be  given  against  her,  she  said,  "  I  can 
much  aggravate,  but  nothing  extenuate  my  fault"  (2  St.  Tr.  957).  Assuming,  therefore, 
that  the  indictment  was  joint  against  both,  the  case  only  proves  that  the  wife  mai/,  pro- 
perly, be  convicted  upon  her  own  confession,  which  indicates  that  she  was  the  more 
guilty  party,  as  it  is  clear  she  was  in  this  case.  See  Hume's  Hist.  Eng.,  vol.  6,  p.  68,  &c. 
Bnt  as  the  Earl  and  Countess  were  separately  arraigned,  and  on  different  days,  and  as  the 
indictment  against  the  Earl,  as  recited  in  bis  pardon  (2  St.  Tr.  1014),  is  against  him  alone, 
I  infer  that  the  Countess  was  indicted  alone ;  if  so,  the  case  is  merely  that  of  a  wife  plead- 
ing guilty  to  an  indictment  charging  her  alone  as  accessory^  and  unless  in  such  a  case 
she  either  pleaded  that  she  committed  the  offence  in  company  with  her  husband  (as  it 
seems  she  may,  1  Hale  47  :  M.  37  ;  Ed.  3  ;  Rot.  34),  or  such  appeared  to  be  the  case  upon  her 
trial,  no  question  as  to  coercion  could  arise.  In  Keg.  v.  Alison,  8  C.  &  P.  418  (34  E.  C.  L.  R.), 
Mr.  J.  Patteson  mentions  an  old  case,  where  a  husband  and  wife,  intending  to  destroy 
themselves,  took  poison  together,  the  husband  died,  but  the  wife  recovered,  and  was  tried 
for  the  murder,  and  '^  acquitted  solely  on  the  ground  that,  being  the  wife  of  the  deceased, 
she  was  under  his  control,  and  inasmuch  as  the  proposal  to  commit  suicide  bad  been 
first  suggested  by  him,  it  was  considered  that  she  was  not  a  free  agent ;"  but  I  know 
from  the  very  learned  judge  himself  that  he  guarded  against  subscribing  to  the  reason 
given  for  this  decision.  Probably  the  cas»»  referred  to  is  an  anonymous  one  (Moor.  754), 
where  it  is  said,  the  question  was,  whether  it  was  murder  in  the  woman,  and  the  recorder 
caused  the  special  matter  to  be  found,  but  no  decision  is  stated,  nor  have  I  been  able  to 
find  the  case  elsewhere.  Before  Somerville's  case,  26  Eliz.,  and  Somerset's  case,  a.  d. 
1615,  I  find  no  exception  to  the  general  rule  that  the  coercion  of  the  husband  excuses  the 
act  of  the  wife.  (See  27  Ass.  40,  Stamf.  P.  C.  26,  27,  142 ;  Poulton  de  Pace  Regis  130; 
Br.  Ab.  Goron.  108 ;  Fitz.  Ab.  Coron.  130,  160,  199).  But  after  thos^  cases  I  fiud  the  fol- 
lowing exceptions  in  the  Books:  Bac.  Max.  57,  excepts  treason  only.  Dalton,  c.  147, 
treason  and  murder,  citing  for  the  latter  Mar.  Lect.  12  (which  we  conceive  refers  to  the 
Reading  of  Marrow,  a  Master  in  Chancery,  in  the  time  of  Henry  YII.  See  Willes  v.  Brid- 
ger,  2  a.  k  A.  282) ;  1  Hale  P.  C.  pp.  45,  47,  treason,  murder  and  homicide ;  and  p.  434, 
treason,  murder  and  manslaughter;  Kelyng  31  an  obiter  dictum^  murder  only  ;  Hawk.  b.  1, 
c.  1,  s.  11,  treason,  murder,  and  robbery;  Blac.  Com.  vol.  1,  p.  444,  treason,  and  murder; 
vol.  4,  p.  29,  treason,  and  mala  in  ««,  as  murder  and  the  like.  Hale,  therefore,  alone  ex- 
cepts manslaughter,  and  Hawkins  introduces  robbery,  without  any  authority  for  so  doing; 
and,  on  the  contrary,  in  Reg.  v.  Cruse,  8  C.  &  P.  545  (34  E.  C.  L.  R.),  a  case  is  cited, 
where  Burrough,  J.,  held  that  the  rule  extended  to  robbery.  It  seems  long  to  have  been 
considered  that  the  mere  presence  of  the  husband  was  a  coercion  (see  4  Blac.  Com.  28), 
and  it  was  so  contended  in  Reg.  v.  Cruse;  and  Bac.  Max.  56,  expressly  states  that  a  wife 
can  neither  be  principal  nor  accessory  by  joining  with  her  husband  in  a  felony,  because 
the  law  intends  her  to  have  no  will ;  and  in  the  next  page  he  says,  "  If  husband  and  wife 
join  in  committing  treason,  the  necessity  of  obedience  doth  not  excuse  the  wife's  offence, 
as  it  does  in  felony  ^  Now  if  this  means  that  it  does  not  absolutely  excuse,  as  he  has  stated 
in  the  previous  page,  it  is  warranted  by  Somerville's  case,  which  shows  that  a  wife  may 
be  guilty  of  treason  in  company  with  her  husband,  and  which  would  be  an  exception  to 
the  general  rule,  as  stated  by  Bacon.  So  also  would  the  conviction  of  a  wife  with  her 
husband  for  murder  in  any  case  be  an  exception  to  the  same  rule.  Dalton  cites  the  ex- 
ception from  Bacon  without  the  rale,  and  Hale  follows  Dalton,  and  the  other  writers  fol- 
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ind  prohibited  by  the  law  of  Dature.(o)     And  in  one  case  it  appears  to  have  been 
held  by  all  the  judges,  upon  an  indictment  against  a  married  woman,  for  falsely 
swearing  herself  to  be  next  of  kin  and  procuring  administration,  that  she  was 
jruilty  of  the  offence,  though  her  husband  was  with  her  when  she  took  the  ovith.(p) 
Bat  upon  an  indictment  for  disposing  of  forged  notes,  it  was  ruled  that  a  woman 
w«8  protected  by  being  the  wife  of  a  man  with  whom  she  was  indicted,  who  dis- 
posed of  them  in  *her  presence  (j)     So,  where  on  an  indictment  against   p^oc 
nosbaod  and  wife  for  feloniously  wounding  with  intent  to  disfigure,  the  jury   ^ 
found  that  the  wife  acted  under  the  coercion  of  her  husband,  and  did  not  herself 
personally  inflict  any  violence  upon  the  prosecutor,  it  was  held,  that  she  ought  to 
have  been  acquitted. (r) 

Where,  on  an  indictment  against  husband  and  wife  for  jointly  receiving  stolen 
goods,  it  appeared  that  a  hurglary  was  committed  by  their  two  daughters,  who 
were  traced  to  Cranbrooke,  where  their  father  and  mother  then  lived,  with  a 
quantity  of  the  property  stolen,  with  which  they  went  towards  their  father's 
bonse;  and  on  the  same  night,  between  nine  and  ten  o'clock,  tlie  mother  and  her 
two  daughters  went  to  the  house  of  a  draper,  and  brought(s)  two  trunks,  a  red  and 
bioe  one,  and  a  person  who  lived  next  door  to  the  prisoners  saw  them  and  their 
two  daughters,  on  the  next  day,  in  the  kitchen,  where  the  two  daughters  were 
packing  a  blue  box,  and  the  two  boxes  were  aflerwards  found  in  London,  in  conse- 
quence of  a  statement  made  by  the  wife,  who,  when  the  house  was  searched,  denied 
that  tnj  of  the  stolen  goods  were  in  it,  and  made  various  other  false  statemeots ; 
and  a  quantity  of  the  stolen  property  was  found  concealed  in  different  parts  of  the 
house;  the  jury  found  both  the  husband  and  wife  guilty;  it  was  held,  that  as  the 
charge  against  the  husband  and  wife  was  joint,  and  it  had  not  been  lefl  to  the 
jury  to  say  whether  she  received  the  goods  in  the  absence  of  the  husband,  the 
con?iction  of  the  wife  could  not  be  supported,  though  she  had  been  more  active 
than  her  husband.(^) 

On  an  indictment  against  husband  and  wife  for  receiving  stolen  sugar,  it  ap- 
peared that  the  husband  received  it  in  the  first  instance  in  the  absence  of  his  wife. 
Some  remains  of  the  sugar  were  found  on  searching  in  a  sink  in  the  kitehen,  and 
the  wife  stated  that  she  and  her  daughter  had  washed  all  the  sugar  away,  and  that 
thej  had  burnt  the  bags  in  which  it  was  contained,  and  that  she  thought  it  a  hard 

low  Hale;  and  it  seems  by  no  means  improbable  that  the  exceptions  of  treason  and  mur- 
kier, which  seem  to  have  sprung  from  Somerville's  and  Somerset's  case,  and  which  were 
probablj  exceptions  to  the  rule  as  stated  by  Bacon,  have  been  continued  by  writers  with- 
ootadrerting  to  their  origin,  or  observing  that  the  presence  of  the  husband  is  no  longer 
considered  an  absolute  excuse,  but  only  affords  a  primA  facie  presumption  that  the  wife 
acted  by  bis  coercion.  See  the  learned  argument  of  Mr.  Carrington  in  Reg.  v.  Cruse,  8 
C.  4  P.  541  (34  E.  C.  L.  R.).  In  1849,  G.  Manning  and  his  wife  were  jointly  convicted  of 
mnrder,  but  the  question  discussed  in  this  note  was  not  raised,  probably  because  upon 
tbeeTldeoce  it  was  plain  she  was  the  more  active  party  in  the  offence.  The  case  as  re- 
ported 2  C.  &  K.  887  (61  E.  C.  L.  R.),  and  1  D.  C.  C.  R.  467,  does  not  advert  to  this  ques- 
tion, but  the  charge  of  the  recorder  to  the  grand  jury,  2  C.  &  K.  903  (61  E.  C.  L.  R.)  con- 
tiinggome  observations  upon  it.  See  Reg.  v.  Smith,  1  D.  &  H.  553,  which  is  quite  in  ac- 
cordtnce  with  this  note,  pott,  p.  35.    C.  S.  G. 

(o)  4  Blac.  Com.  29.  This  position  of  Mr.  J.  Blackstone  is  obviously  much  too  large, 
**  it  includes  larceny  and  burglary.    C.  S.  G. 

[p)  Rex  r.  Dicks,  in  1781,  2  MS.  Sum.  tit.,  Of  Offenders,  and  MS.,  Bayley,  J. 

[q)  Rex  V.  Atkinson, /7o«/  47. 

('')  ^^g-  V.  Smith,  1  D.  &  B.  553.  The  facts  of  this  case  (except  as  above  stated)  were 
pot  lubmitted  to  the  judges.  As  the  wife  met  the  prosecutor  at  a  railway  station,  and 
induced  him  to  go  to  a  lonely  spot  where  her  husband  wounded  him  (see  the  note  to  the 
5*k),  it  is  clear  she  was  an  accessory  before  the  fact,  and  responsible  as  such  for  her  acts 
io  the  absence  of  her  husband,  and  under  the  11  &  12  Vict.  c.  46,  s.  1,  she  ought  to  have 
**«n  convicted  as  such  accessory.     C.  S.  G. 

(')  So  in  the  report;  quttre^  bought. 

(0  Rex  V.  Archer,  R.  k  M.  C.  0.  R.  143.  The  marginal  note  is  ''  upon  a  joint  charge 
•ftinn  bniband  and  wife,  of  receiving  stolen  goods,  the  wife  cannot,  properly,  be  con- 
victed, if  the  husband  is,"  which  seems  not  to  be  warranted  by  the  case,  which,  at  roost, 
otly decides  that  where  there  is  no  evidence  whatever,  that  the  wife  was  present  when 
^t  goods  were  received,  or  of  her  conduct  when  they  were  received,  she  ou^Ul  \iO\.  Xo  \i^ 
joiatly  coBTicted  with  her  husband.    C.  S.  G. 

TOL.  1.- 
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case  that  she  and  her  hnsbaud  should  be  at  a  loss  of  four  or  five  pounds.  Coltman, 
J.J  told  the  jury  that  "  if  the  husband  received  the  property,  knowing  it  to  be  stolen, 
and  if  the  wife  received  it  from  him  with  the  like  knowledge,  and  with  the  purpose 
of  aiding  and  assisting  him  in  the  object  which  he  had  in  view  in  receiving  it,  by 
turning  it  to  pecuniary  profit  or  in  other  like  manner,  although  prima  facie  she 
might  be  supposed  to  be  acting  under  the  coercion  of  her  husband,  that  was  re- 
butted by  the  active  part  which  she  took  in  the  matter  with  the  intention  above 
mentioned.  But  if  the  part  she  took  was  merely  for  the  purpose  of  concealing  her 
husband's  guilt,  and  of  screening  him  from  the  consequences,  then  she  ought  to 
*^fil  ^^  acquitted.  A  wife  cannot  be  *convicted  of  harboring  her  husband,  when 
J  he  has  committed  a  felony,  and  the  mere  circumstance  of  her  attempting  to 
conceal  what  may  lead  to  his  detection  appears  to  come  within  the  same  principle." («) 

On  an  indictment  against  a  wife  for  receiving  stolen  goods,  it  appeared  that  her 
husband  stole  the  goods  from  a  shop,  and  delivered  them  into  her  hands.  Whether 
the  articles  were  stolen  at  one  or  at  several  times,  or  delivered  to  the  prisoner  at 
one  or  at  different  times,  did  not  appear.  The  husband  absconded,  his  house  was 
searched,  and  a  box  t^aken  from  the  prisoner,  after  a  struggle  on  her  part  to  retain 
it.  It  contained  pawn-tickets  which  related  to  the  stolen  goods.  Several  of  these 
tickets  had  been  given  for  articles  pledged  by  the  prisoner,  who  falsely  stated  as 
to  some  that  they  were  birthday  presents,  and  as  to  others  that  they  were  articles 
in  which  she  dealt.  In  two  instiinces  the  prisoner  had  sent  persons  to  pledge  some 
of  the  articles,  and  had  received  the  pawn-tickets  and  money  lent  by  the  pawn- 
brokers. The  jury  were  told  that,  as  her  husband  had  delivered  the  stolen  articles 
to  the  prisoner,  the  law  presumed  that  she  acted  under  his  control  in  receiving 
them ;  but  that  this  presumption  might  be  rebutted :  if  therefore  they  were  satis- 
fied that  at  the  time  when  the  prisoner  received  the  articles  she  knew  that  they 
were  stolen,  and  in  receiving  them  acted  not  by  reason  of  any  coercion  of  her  bus- 
band,  but  voluntarily,  and  w^ith  a  fraudulent  intention,  she  might  be  found  guilty; 
and  on  her  being  found  guilty  the  questions  were  reserved,  whether  the  direction 
was  right,  and  whether  on  the  evidence  there  was  any  case  for  the  jury ;  and  it 
was  held  that  the  case  failed  on  both  point* ;  if  there  had  been  plenty  of  evidence 
there  would  have  been  no  case  to  go  to  the  jury ;  but  it  appeared  that  there  was 
no  evidence  at  all.(i;) 

Where  on  an  indictment  for  larceny  it  appeared  that  the  goods  were  found  in 
the  house  of  the  prisoner's  husband,  who  was  a  blind  man,  and  when  they  were 
found  the  prisoner  said  she  had  bought  them  a  long  time  before ;  Erie,  J.,  said 
that  if  the  prisoner  had  said  nothing,  and  the  goods  had  simply  been  found  in  the 
house  of  the  husband,  there  would  have  been  no  evidence  to  go  to  the  jury.  But 
as  she  said  she  bought  the  goods,  it  must  be  left  to  the  jury  to  decide  whetber  the 
goods  were  in  the  possession  of  the  prisoner  or  her  husband ;  and  the  jury  were 
told  that  if  they  were  of  opinion  that  the  goods  were  in  the  possession  of  the  wife 
without  the  consent  and  control  of  her  husband,  they  must  find  her  guilty.(2^) 

The  prisoner  was  indicted  together  with  her  husband  and  one  Prishous  for 

burglary  and  receiving.     The  jury  found  Prishous  guilty  of  housebreaking,  and 

the  prisoner  and  her  husband  of  receiving.     Part  of  the  stolen  property  was  found 

5,50,-^    in  the  house  *where  the  prisoner  and  her  husband  lived  together,  and  the 

J   evidence  warranted  the  jury  in  convicting  the  husband  of  receiving;  but  the 

(u)  Reg.  r.  M'Clarens,  3  Cox  C.  C.  425.     The  wife  was  acquitted. 

\v)  Reg.  V.  Brooks,  1  Dears  C.  C.  184.  This  decision  is  clearly  right  on  the  ground  thai 
there  was  no  evidence  whatever  as  to  the  guilty  knowledge  or  conduct  of  the  prisoner  at 
the  time  the  goods  were  received.  Parke,  B.,  said  that,  as  the  prisoner  received  the  goods 
from  her  husband,  **it  is  difficult  to  see  how  she  could  be  guilty  of  this  otfence."  With 
all  deference,  it  is  perfectly  easy  to  suggest  cases  where  a  wife  may  be  convicted  of  re- 
ceiving stolen  goods  from  her  husband.  Suppose  she  incites  him  to  steal  a  diamond 
necklace  for  her,  and  he  does  so  in  her  absence,  delivers  it  to  her,  and  she  wears  it;  or, 
suppose  a  thief  brings  stolen  goods  to  a  house,  and  the  husband  declines  to  receive  them, 
but  is  induced  by  the  wife  so  to  do,  and  afterwards  the  husband  delivers  them  to  the  wife ; 
it  cannot  be  doubted  that  in  these  and  the  like  cases  she  may  be  convicted,  for  the  plain 
reason  that  she  is  acting  in  no  way  under  his  coercion.     C.  S.  G. 

(w)  Reg.  V.  Banks,  1  Cox  C.  C.  238. 
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<mly  evidence  which  affected  the  prisoner  was  that,  some  time  after  the  robbery, 
in  the  absence  of  her  husband,  she  produced  a  quantity  of  the  stolen  property, 
tnd  said  it  was  to  be  destroyed,  and  said  she  had  been  changing  some  foreign 
muaey,  and  thought  she  was  going  to  be  taken  up  for  it,  and  asked  a  young  woman 
U>  come  down,  if  she  were  taken,  and  say  a  foreign  captain  had  given  her  part  of 
the  stolen  property.     It  was  contended  that  there  was  no  evidence  that  she  re- 
ceived the  property  either  in  the  absence  of.  her  husband  or  from  any  other  person 
than  him;  and  that  if  there  was  evidence  for  the  jury,  the  question  would  be 
vhetbcr  she  received  it  from  him,  and  if  not,  whether  she  received  it  in  his 
absence;  but  Martin,  B.,  ruled  that  there  was  evidence  for  the  jury,  and  did  not 
leave  either  of  these  questions  to  them.     It  was  held,  however,  that  the  questions 
ought  to  have  been  left  to  the  jury,  and  it  was  perfectly  consistent  with  the  facts 
that  the  goods  might  have  been  received  by  the  husband  at  his  own  house,  and  so 
have  come  into  the  possession  of  the  wife  through  her  husband  in  a  manner  that 
did  not  render  her  liable  to  be  convicted. (x) 

Where  on  an  indictment  against  husband  and  wife  for  jointly  receiving  stolen 
fowls,  it  appeared  that  the  fowls  were  found  in  the  husband's  house,  and  the  wife 
said  she  had  bought  part  from  people  who  came  to  the  house  in  his  absence,  and 
that  her  husband  bought  some  at  Shrewsbury  market  on  Wednesday ;  and  the 
hn^band  afterwards  said  that  he  was  not  out  of  the  place  where  he  resided  on  the 
Wednesday,  and  had  bought  "  the  fowls "  from  the  person  who  stole  them ;  so 
that  the  evidence  showed  either  a  joint  receiving  by  both  or  a  separate  receiving 
by  each  in  the  absence  of  the  other,  and  the  jury  found  both  guilty;  it  was  held 
that,  assuming  the  receiving  to  have  been  joint,  the  wife  was  entitled  to  be  ac- 
quitted, as  the  offence  was  committed  in  her  husband's  presence;  and  assuming 
the  receiving  to  have  been  separate,  the  offence  against  both  was  not  proved  as 
laid,  and  that  the  husband  was  rightly  convicted,  but  the  wife  not.(y) 

Upon  an  indictment  against  husband  and  wife  for  jointly  receiving  stolen  goods, 
the  jury  found  that  the  wife  received  them  without  the  control  or  knowledge  of 
and  apart  from  her  husband,  and  that  the  husband  afterwards  adopted  his  wife's 
receipt;  and  it  was  held  that,  upon  this  finding,  the  conviction  of  the  husband 
could  not  be  supported.  The  word  **  adopted  "  might  mean  that  the  husband  pas- 
sively consented  to  what  his  wife  had  done  without  taking  any  active  part  in  the 
matter,  and  in  that  case  he  would  not  be  guilty  of  receiving.  Or,  it  might  mean, 
that  he  did  take  such  active  part;  but  this  rigid  construction  ought  not  to  be  put 
upoD  the  word  "  adopted."(^)  l^tit  where  the  thief  delivered  the  stolen  property 
*to  the  prisoner's  wife  in  his  absence,  and  she  then  paid  sixpence  on  account,  ^,^00 
but  the  amount  to  be  paid  was  not  then  fixed;  and  afterwards  the  prisoner  '- 
and  the  thief  met,  agreed  on  the  price,  and  the  prisoner  paid  the  balance;  it  was 
held  that  the  receipt  was  not  complete  till  the  price  was  fixed,  and  the  money  paid, 
and  consequently  that  the  prisoner  was  rightly  convicted  of  receiving  the  stolen 
pruperty.(y^) 

Where  a  jury  found  a  wife  guilty  of  stealing  from  the  person,  and  her  husband 
guilty  of  receiving  the  property  stolen  knowing  it  to  have  been  stolen,  and  also 
found  that  the  wife  acted  voluntarily  and  without  any  restraint  on  the  part  of  the 
husband,  and  that  he  received  the  property  from  his  wife  knowing  it  to  have  been 

(i)  Reg.  r.  Wardroper,  Bell  C.  C.  249  Martin,  B.,  at  the  trial  rightly  treated  the  in- 
dictment as  joint  and  several.  See  14  k  15  Vict.  c.  100,  s.  14;  but  there  was  no  evi- 
dfnce  of  a  receipt  by  the  wife  in  the  absence  of  her  husband^  so  as  to  bring  the  case 
within  that  clause. 

h)  Reg.  t?.  Matthews,  1  Den.  C.  C.  590.  There  was  nothing  to  show  any  activity  on  the 
part  of  the  wife  at  the  time  of  the  receipt.  See  now  the  24  &,  25  Vict.  c.  96,  s.  94,  by 
*hicb  persons  charged  with  a  joint  receipt  of  stolen  property  may  become  convicted  of 
.  «<parate  receipts. 

{2)  Reg.  V.  Dring,  D.  k  B.  329.  It  was  doubted  in  this  case,  whether  sec.  14  of  the  14 
^  1j  Vict.  c.  100,  applied  to  successive  receipts  of  the  who/e  property  stolen  ;  but  sec.  17 
of  tbe  Statute  of  Frauds,  29  C.  2,  c.  3  is,  ♦'  except  the  buyer  shall  accept  part  of  the  goods 
MK>ld,  and  actually  receive  the  same,"  and  no  one  ever  doubted  that  a  receipt  of  the 
vbole  was  within  this  clause. 

(JV)  Reg.  p.  Woodward,  1.  L.  k  C.  122. 
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stolen  by  her ;  it  was  held  that  the  husband  was  rightly  convicted  of  feloniously 
receiving  the  property  from  his  mfe.(zz) 

Where  the  wife  is  to  be  considered  merely  as  the  servant  of  the  husband,  she 
will  not  be  answerable  for  the  consequences  of  his  breach  of  duty,  however  fatal, 
though  she  may  be  privy  to  his  conduct.  C.  Squire  and  his  wife  were  indicted  for 
the  murder  of  a  boy,  who  was  bound  as  a  parish  apprentice  to  the  husband,  and  it 
appeared  in  evidence  that  both  prisoners  had  used  the  apprentice  in  a  most  cruel 
and  barbarous  manner,  and  that  the  wife  had  occasionally  committed  the  cruelties 
in  the  absence  of  her  husband.  But  the  surgeon  who  opened  the  body  deposed 
that,  in  his  judgment,  th^  boy  died  from  debility  and  want  of  proper  food  and 
nouri3hment,  and  not  from  the  wounds,  &c.,  which  he  had  received.  Lawrence, 
J.,  directed  the  jury,  that  as  the  wife  was  the  servant  of  the  husband,  it  was  not 
her  duty  to  provide  the  apprentice  with  sufficient  food  and  nourishment,  and  that 
she  was  not  guilty  of  any  breach  of  duty  in  neglecting  to  do  so;  though,  if  the 
husband  had  allowed  her  sufficient  food  for  the  apprentice,  and  she  had  wilfully 
withholden  it  from  him,  then  she  would  have  been  guilty.  But  that  here  the  fact 
was  otherwise ;  and  therefore,  though  in  /oro  consctentise  the  wife  was  equally 
guilty  with  the  husband,  yet  in  point  of  law  she  could  not  be  said  to  be  guilty  of 
not  providing  the  apprentice  with  sufficient  food  and  nourishment.(a) 

In  inferior  misdemeanors  a  wife  may  be  indicted,  together  with  her  husband  ;(6) 
:icOQ-i  ^^^  s^6  ^^J  ^6  punished  with  him  for  keeping  *a  bawdy  house  ]  for  this  is 
*^  J  an  offence  as  to  the  government  of  the  house  in  which  the  wife  has  a  principal 
share;  and  also  such  an  offence  as  may  generally  be  presumed  to  be  managed  by 
the  intrigues  of  the  sex.(c)  So  a  wife  might  be  jointly  convicted  with  her  husband 
of  an  assault,  upon  an  indictment  against  both,  for  feloniously  inflicting  a  bodily 
injury  dangerous  to  life,  under  1  Vict.  c.  88,  s.  5.(d)  But  where  the  husband  and 
wife  were  indicted  for  a  misdemeanor,  in  uttering  counterfeit  coin,  it  was  held  that 
the  same  rule  which  applied  to  felonies  should  apply  to  that  case.(e)  But  a  pros- 
ecution for  a  conspiracy  is  not  maintainable  against  a  husband  and  wife  only; 
because  they  are  esteemed  but  as  one  person  in  law,  and  are  presumed  to  have  but 
one  will.(/) 

In  all  eases  where  the  wife  ofiends  alone  without  the  company  or  coercion  of  her 
husband,  she  is  responsible  for  her  oflence  as  much  as  any  feme  sole.((/)     Thus  she 

(zz)  Reg.  V.  M' A  they,  1  Leigh  k  C.  250. 

(a)  Rex  t;.  Squire  and  his  wife,  Stafford  Lent  Assizes,  1*799,  MS. 

(6)  See  Reg.  v.  Martin,  8  A.  &  E.  481  (35  E.  C.  L.  R.)  where  husband  and  wife  were 
convicted  of  obtaining  goods  by  false  pretences,  and  the  judgment  reversed  on  another 
ground.  There  is  no  doubt  that  in  all  misdemeanors  a  wife  may  be  jointly  convicted  with 
her  husband,  as  she  may  be  proved  to  have  acted  voluntarily ;  but  I  find  no  aathx>rity 
that  the  same  rule  as  to  coercion,  which  applies  to  felonies,  does  not  extend  to  misde- 
meanors. On  the  contrary,  Rex  v.  Price,  8  C.  &  P.  19  (34  E.  C.  L.  R.)  and  Anon.,  Matth. 
Dig.  Cr.  Law  262,  show  that  the  rule  applies  to  the  misdemeanor  of  uttering  base  coin; 
and  the  reason  given  in  Rex  v.  Dixon,  10  Mod.  335,  and  Reg.  v.  Williams,  Salk.  384,  as  to 
the  keeping  of  gamiug  and  bawdy  houses,  that  the  wife  may  probably  have  as  great,  nay, 
a  greater  share  in  the  criminal  management  of  the  house,  than  the  husband,  tends  to 
show,  that,  in  order  to  convict  the  wife  she  must  be  acting  voluntarily,  and  not  under 
coercion.  In  Reg.  v.  Cruse,  8  C.  &  P.  541  (34  E.  C.  L.  R.)  the  wife  had  taken  a  very  active 
part.  Reg.  v.  Williams,  and  Reg.  v.  Ingram,  Salk.  384,  were  in  arrest  of  judgment,  and 
therefore  the  Court  would  presume,  if  necessary,  that  the  wife  had  acted  voluntarily;  and 
Rex  V.  Dixon  was  on  demurrer,  and  the  Court  would,  and  it  seems  did,  hold  the  indict- 
ment good,  because  it  might  be  proved  that  the  wife  was  not  under  coercion.  There  is 
no  authority,  therefore,  that  the  rule  does  not  extend  to  misdemeanors,  and  the  tendency 
of  the  authorities  certainly  is  that  it  does.    C.  S.  G. 

(c)  1  Hawk.  P.  C.  c.  1,  8.  12 ;  Williams's  case,  10  Mod.  63  ;  Salk.  384,  s.  c  in  arrest  of 
juagment.  So  also  for  keeping  a  gaming  house  :  Rex  v.  Dixon  and  wife,  10  Mod.  335,  on 
demurrer,  where  by  the  indictment  the  husband  and  wife  et  uterque  forum  were  charged 
with  the  offence.     See  1  Bur.  R.  600. 

(rf)  Reg.  V.  Cruse,  2  Moo.  C.  0.  R.  53 ;  s.  c,  8  C.  &  P.  541  (34  E.  C.  L.  R.). 

{e)  Reg.  r.  Price,  8  C.  &  P.  19  (34  E.  C.  L.  R.),  Mirehouse,  C.  S.,  after  consulting  Bosan- 
quet  and  Coltman,  J.  J.  and  vide  Matth.  Dig.  Cr.  Law  262.     Anon.,  s.  p.  per  Bayley,  J. 

(/)  1  Hawk.  P.  0.  c.  72,  s.  8 ;   38  E.  3,  3. 

{g)  4  Blac.  Com.  29.  But  if  a  wife  incur  a  forfeiture  by  a  penal  statute,  the  husband  may 
be  made  a  party  to  an  action  or  information  for  the  same,  and  shall  be  liable  to  answer 
what  shall  be  recovered  thereon :  I  Hawk.  P.  0.  c.  l,  s.  13. 
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maybe  indicted  alone  for  a  riot;(A)  may  be  convicted  of  selling  gin  against  tbe 
injunctions  of  the  9  Geo.  2,  c.   23,(t)  or  for  recusancy. (A;)     And  she  may  be 
indicted  for  being  a  common  scold  ;{l)  for  assault  and  battery  ;(wi)  for  forestall- 
ing ;(n)  for  forcible  entry  ;(o)  or  for  keeping  a  bawdy  house,  if  her  husband  do  not 
liTe  with  her  ;(p)  and  for  trespass  or  8lander.(g)     And  she  may  also  be  indicted 
for  receiving  stolen  goods  of  her  own  separate  act  without  the  privity  of  her  hus- 
btnd ;  or  if  he,  knowing  thereof,  leave  the  house  and  forsake  her  company,  she 
alone  shall  be  guilty  as  accessory  ;(r)  and  though  in  a  serious  offence,  such  as  that 
of  Bending  threatening  letters,  the  husband  be  an  agent  in  the  transaction,  yet  if 
Ve  be  so  ignorantly,  by  the  artifice  of  the  wife,  she  alone  is  punishable. (s)     And 
generally  a  feme  covert  shall  answer  as  much  as  if  she  were  sole  for  any  offence 
not  capital  against  the  common  law  or  statute ;  and  if  it  be  of  such  a  nature  that 
it  may  be  committed  by  her  alone,  without  the  concurrence  of  her  husband,  she 
may  be  punished  for  it  without  the  husband,  by  way  of  indictment ;  which  being 
a  proceeding  grounded  merely  on  the  breach  of  the  law,  the  *husband  shall   ^^ .  r. 
not  be  included  in  it  for  any  offence  to  which  he  is  in  no  way  privy.(<)  *- 

It  is  DO  excuse  for  the  wife  that  she  committed  the  offence  by  her  husband's 
order  and  procurement,  if  she  committed  it  in  his  absence ;  at  least  it  is  not  to  be 
presumed  in  such  case  that  she  acted  by  coercion  S.  Morris  was  tried  for  uttering 
a  forged  order,  knowing  it  to  be  forged,  and  her  husband  for  procuring  her  to 
commit  the  offence;  and  it  appeared  that  her  husband  ordered  her  to  do  it,  but 
that  sbe  uttered  the  instrument  in  his  absence.  Upon  a  case  reserved^  the  judges 
beld  that  the  presumption  of  coercion  at  the  time  of  the  uttering  did  not  arise,  as 
the  husband  was  absent  at  that  time ;  and  that  the  wife  was  properly  convicted  of 
tbe  uttering,  and  the  husband  of  the  procuring.(u)  In  a  previous  case,  where  the 
prisoner  was  indicted  for  forgery  and  uttering  Bank  of  England  notes,  the  prin- 
cipal witness  stated,  that,  in  consequence  of  a  conversation  which  he  had  had  some 
time  before  with  the  prisoner's  husband,  he  went  to  the  husband's  shop ;  that  the 
bosband  was  not  present,  but  that  he  saw  the  prisoner,  who  beckoned  him  to  go 
into  an  inner  room  ;  that  she  followed  him  into  the  room,  and  that  he  there  told 
ber  what  her  husband  had  said  to  him ;  upon  which  they  agreed  about  the  busi- 
ness, and  he  bought  of  her  three  two  pound  notes,  at  ons  pound  four  shillings 
each ;  that  he  paid  her  for  the  notes,  and  was  to  receive  eight  shillings  in  change ; 
and  that  when  he  was  putting  the  notes  into  his  pocket-book,  and  before  he  had 
received  the  change,  the  husband  looked  into  the  room,  but  did  not  come  in  or 
interfere  with  the  business  further  than  by  saying,  *'  Get  on  with  you."  After 
this  tbe  witness  and  the  prisoner  returned  into  the  shop  where  the  husband  was ; 
the  prisoner  gave  him  the  change,  and  both  the  prisoner  and  her  husband  cautioned 
him  to  be  careful.  The  counsel  for  the  prisoner  objected  that  she  acted  under  the 
QoercioD  of  her  husband ;  that  the  evidence  would  have  been  sufficient  to  have 
eonvicted  the  husband,  if  both  the  husband  and  wife  had  been  upon  their  trial ; 
and  that  therefore  the  prisoner  ought  to  be  acquitted. (<;)  But  Thomson,  B.,  said, 
^'lam  very  clear  as  to  the  law  on  this  point.  The  law,  out  of  tenderness  to  the 
wife,  if  a  felony  be  committed  in  the  presence  of  the  husband,  raises  a  presumption 

(A)  Dftlt.  447. 

(i)  Croft's  Case,  Str.  1 120.  And  she  may  be  committed  for  disobeying  an  order  of  bas- 
^dj:  Rex  r.  Ellen  Taylor,  3  Burr.  1679. 

{k}  Hob.  96 ;  Foster's  case,  11  Co.  62 ;  1  Sid.  410  ;  Sav.  25. 

(/)  Foxley's  case,  6  Mod.  213,  239.  (m)  Salk.  384. 

(«)  Sid.  410  ;  2  Keb.  634.     Qu.  and  see  Bac.  Ab.  Baron  and  Feme  (Q)  notes. 

io)  1  Hale  21  ;  Co.  Lit.  357  ;  1  Hawk.  c.  64,  s.  35.  That  is  in  respect  of  such  actual 
▼ioleDce  as  shall  be  done  by  her  in  person,  but  not  in  respect  of  what  shall  be  dune  by 
othen  at  her  command,  because  such  command  is  void. 

{p)  1  Hawk.  P.  C.  c.  1,  8.  13,  n.  11,  where  1  Bac.  Abr.  594,  is  cited ;  ted  qu, 

(q)  1  Bac.  Abr.  Baron  and  Feme  (6)  notes. 

(0  22  Asi.  40  ;  Dalt.  c.  157.  (»)  Hammond's  case,  I  Leach  447. 

(0  1  Hawk.  P.  C.  c.  1,  s.  13  ;  1  Bac.  Abr.  Baron  and  Feme  (G),  where  it  is  said  in  the 
Botei,  that  she  cannot  be  indicted  for  barratry,  and  Roll.  Rep.  39  is  cited.  But  qu.  and 
•w  1  Hawk.  P.  C.  c.  81,  s.  6,  a,nd  po»t  266. 

(«)  Rex  f.  Morris,  East.  T.  1814,  MS.,  Bayley,  J.,  and  Russ.  k  Ry.  270. 

(')  He  referred  to  2  East  P.  C.  c.  16^  b.  8,  p.  669;  1  Hale  46 ;  Re\.  31. 
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prwid  facie^  and  primd  facie  only,  as  is  clearly  laid  down  by  Tjord  Hale,  that  it 
was  done  under  his  coercion  :(tc)  but  it  is  absolutely  necessary  that  the  husband 
should  in  such  case  bo  actually  present,  and  taking  a  part  in  the  transaction. 
Here  it  is  entirely  the  act  of  the  wife ;  it  is  indeed  in  consequence  of  a  communi- 
cation previously  with  the  husband,  that  the  witness  applies  to  the  wife ;  but  she 
is  ready  to  deal,  and  has  on  her  person  the  articles  which  she  delivers  to  the 
witness.  There  was  a  putting  off  before  the  husband  came :  and  it  was  sufficient 
if  before  that  time  she  did  that  which  was  necessary  to  complete  the  crime.  The 
*J.n  ^^®'^^o^  must  be  at  the  time  of  the  act  done,  and  then  the  *law  out  of  teo- 
-l  derness  refers  it /^nw^t/ariie  to  the  coercion  of  the  husband.  But  when  the 
crime  has  been  completed  in  his  absence,  no  subsequent  act  of  his  (although  it 
might  possibly  make  him  an  accessory  to  the  felony  of  the  wife)  can  be  referred 
to  what  was  done  in  his  absence.'^o;)  And  it  seems  that  the  correct  rule  is,  that 
if  a  felony  be  shown  to  have  been  committed  by  the  wife  in  the  presence  of  the 
husband,  the  prtmd  facie  presumption  is  that  it  was  done  by  his  coercion ;  but 
such  presumption  may  bo  rebutted  by  proof  that  the  wife  was  the  more  active 
party,  or  by  showing  an  incapacity  in  the  husband  to  coerce.  Thus,  if  the  husband 
were  a  cripple,  and  confined  to  his  bed,  his  presence  then  would  not  be  sufficient 
to  exonerate  the  wife.(y)  Where,  therefore,  in  a  case  of  arson  a  husband  and 
wife  were  tried  together,  and  it  appeared  that  the  husband,  though  present,  was  a 
cripple,  and  bed-ridden  in  the  room ;  it  was  held  that  the  circumstances  under 
which  the  husband  was,  repelled  the  presumption  of  coercion.(2;) 

A  feme  covert  is  not  guilty  of  felony  in  stealing  her  husband's  goods ;  because  a 
husband  and  wife  are  considered  but  as  one  person  in  law,  and  the  husband,  by 
endowing  his  wife  at  the  marriage  with  all  his  worldly  goods,  gives  her  a  kind  of 
interest  in  them  :  for  which  cause  even  a  stranger  cannot  commit  larceny  in  taking 
the  goods  of  the  husband  by  the  delivery  of  the  wife,  as  he  may  by  taking  away 
the  wife  by  force  and  against  her  will,  together  with  the  goods  of  the  hu8band.(a) 

The  wife  of  a  member  of  a  friendly  society  is  not  guilty  of  larceny  if  she  steal 
the  money  of  the  society  deposited  in  a  box  in  her  husband's  custody,  which  box 
is  kept  locked  by  the  stewards,  of  whom  he  is  not  one ;  for  the  husband  has  a  joint 
property  in  such  money. (6) 

(ir)  1  Hale  516. 

(x)  Rex  V.  Martha  Hughes,  corum  Thomson,  B.,  Lancaster  Lent  Assizes,  I813|  MS. ;  2 
Lcwin  229,  s.  c. 

(jy)  Per  Tindal,  C.  J.,  in  Reg.  v.  Cruse,  2  M.  C.  C.  R.  53. 

{z)  Reg.  V.  Henry  and  Elizabeth  Pollard,  Maidstone  Sp.  Ass.  1838,  before  Vaughan,  J., 
who  80  held,  after  consulting  Tindal,  C.  J.,  cited  in  Reg.  v.  Cruse,  2  M.  C.  C.  ft.  53. 

The  following  positions  seem  fairly  dcducible  from  the  cases  upon  this  subject: — Ist. 
There  is  no  objection  on  demurrer,  to  an  indictment,  which  charges  husband  and  wife 
jointly  with  the  commission  of  an  offence;  for  the  indictment  is  joint  and  several,  and 
both  may  be  convicted,  if  it  appear  the  wife  was  not  acting  under  the  coercioa  of  the  has- 
band,  or  either  of  them.  2dly.  There  is  no  objection,  either  in  arrest  of  judgment,  or  on 
error,  to  the  joint  conviction  of  husband  and  wife  of  the  same  offence ;  for  she  may  have 
been  the  instigator,  and  both  guilty.  3dly.  Upon  the  trial  of  husband  and  wife,  the 
primd  facie  presumption  is,  that  she  acted  under  his  coercion,  provided  he  were  actually 
present  at  the  time  the  felony  was  committed.  If,  therefore,  nothing  appear  but  that  the 
felony  was  committed  while  they  were  both  together,  the  jury  ought  to  be  directed  to 
acquit  the  wife.  4thly.  This  presumption  is  primd  facie  only,  and  may  be  rebutted,  cither 
by  showing  that  the  wife  was  the  instigator  or  more  active  party,  or  that  the  husband, 
though  present,  was  incapable  of  coercing,  as  that  he  was  a  cripple,  and  bed-ridden,  or 
that  the  wife  was  the  stronger  of  the  two.  C.  S.  G.  In  Reg.  v.  William  and  Emma  Jones, 
Gloucester  Sum.  Ass.  1841,  Coltman,  J.,  after  attentively  reading  this  note,  said  that  it 
was  quite  correct :  MSS.    C.  S.  G. 

(a)  1  Hale  514,  where  it  is  put  thus:  "If  she  take  or  steal  the  goods  of  her  husband 
and  deliver  them  to  B.,  who,  knowing  it,  carries  them  away,  this  seems  no  felony  in  B. ; 
for  they  are  taken  quasi  by  the  consent  of  her  husband.  Yet  trespass  lies  against  B.  for 
such  taking ;  for  it  is  a  trespass;  but  infavorem  vitm,  it  shall  not  be  adjudged  a  felony,  and 
so  I  take  the  law  to  be,  notwithstanding  the  various  opinions."  And  he  cites  Dalton, 
cap.  104,  p.  268,  269,  ex  Iccturd  Cooke  (new  edit.  c.  157,  p.  504).  And  see  I  Hawk.  P.  C. 
c.  33,  s.  32  ;  3  Inst.  1 10 ;  2  East  P.  C.  558. 

(b)  Rex  V.  Willis,  R.  &  M.  C.  C.  R.  375.  So  of  goods  deliTered  to  the  husband  to  keep  : 
Dalt.  c.  157. 
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*Aiid,  where  the  prisoner  was  an  apprentice  to  the  prosecutor,  and  the   p^^^ 
proeecutor's  wife  had  continual  custody  of  the  key  of  the  closet  where  her   *- 
iiushand's  plate  was  usually  locked  up,  and  she  had  pawned  some  articles  of  it  in 
order  to  supply  the  prisoner  with  pocket-money,  but  the  articles  she  pawned  were 
not  those  with  which  the  prisoner  was  charged  with  stealing;  and  the  prisoner 
confessed  that  he  took  the  articles  mentioned  in  the  indictment  from  the  closet, 
and  a  pawnbroker  proved  that  he  received  them  in  pledge  from  the  prisoner,  but 
it  did  not  appear  by  what  means  the  prisoner  had  gained  access  to  the  closet  from 
whicb  they  were  taken }  the  Court  held,  that  the  prosecutor's  wife,  having  the 
constant  keeping  of  the  key  of  the  closet  where  the  plate  was  usually  locked  up, 
and  it  appearing  that  the  prisoner  could  not  have  taken  it  without  her  privity  or 
wutnt.  it  might  be  presumed  that  he  had  received  it  from  her,  and  therefore  he 
ongbt  to  be  acquitted.(c)     But  if  the  wife  steal  the  goods  of  her  husband,  and  de- 
liver them  to  B.,  who,  knowing  it,  carries  them  away,  B,  being  the  adulterer  of  the 
vfife,  this,  according  to  a  very  good  opinion,  would  be  felony  in  B. ;  for  in  such 
case  no  consent  of  the  husband  can  be  presumed. (rQ 

Thus,  where  the  prosecutor  left  his  wife  in  the  care  of  his  house  and  property, 
and  dnriog  his  absence  the  prisoner,  who  had  lodged  for  some  time  previously  in 
the  house,  took  a  great  many  boxes,  &c.,  from  the  house,  and  left  them  at  a  house 
to  which  he  had  gone  a  day  or  two  before  with  the  prosecutor's  wife,  passing  her 
for  his  own,  and  where  he  had  hired  lodgings ;  and  he  soon  afterwards  brought 
her  with  him  to  the  lodgings,  where  they  lived  together  till  he  was  apprehended, 
and  the  wife,  who  took  a  small  basket  with  her,  swore  that  there  was  none  of  the 
property  but  what  she  had  herself  taken,  or  given  to  the  prisoner  to  take ;  and 
the  jnry  found  that  the  prisoner  stole  the  property  jointly  with  the  wifej  it  was 
held  that  this  was  larceny  in  the  prisoner ;  for  though  the  wife  consented,  it  must 
be  considered  that  it  was  done  invito  domino, (e) 

So,  where  the  prisoner,  who  lodged  at  the  house  of  the  prosecutor,  went  away 
with  the  prosecutor's  wife  to  Birmingham,  where  they  lived  together  as  man  and 
wife  for  more  than  a  year ;  they  took  with  them  from  the  prosecutor's  house  a  box 
belonging  to  the  prisoner,  containing  the  wife's  wearing  apparel  and  a  coffee-pot 
and  two  candlesticks,  the  property  of  the  prosecutor.  The  coffee-pot  and  candle- 
sticks were  used  by  them  at  Birmingham,  and  afterwards  sold  by  the  wife,  and 
the  prisoner  there  pledged  some  articles  of  wearing  apparel,  and  applied  the  money 
to  his  own  use.  The  jury  were  directed  to  find  the  prisoner  guilty,  if  they  thought 
either  that  the  prisoner,  going  away  with  the  prosecutor's  wife  for  the  purpose  of 
»n  adulterous  intercourse,  was  engaged  jointly  with  her  in  taking  the  goods,  or  that, 
Dot  being  a  party  to  the  original  taking,  the  prisoner,  after  arriving  at  Birming- 
luun,  appropriated  any  part  of  the  goods  to  his  own  use.  The  jury  having  found 
the  prisoner  guilty,  on  the  ground  that  there  was  a  *joint  taking  by  the  p,^ .« 
prisoner  andlhc  wife,  the  judges  were  unanimously  of  opinion  that  the  con-  '■ 
▼ictioa  was  right. (/) 

So,  where  the  prosecutor  and  his  wife  were  on  bad  terms,  and  she  arranged  with 
the  prisoner  to  elope  with  him  and  live  together  as  man  and  wife,  and  the  prisoner 
desired  her  to  bring  all  the  money  she  could,  and  to  get  the  money  and  boxes  of 
clothes  ready  by  a  particular  night,  when  he  would  come  for  them  and  take  her 
•Way;  and  she  put  £17  into  the  boxes,  which  already  contained  her  clothes,  two 
watches,  some  silk  handkerchiefs,  and  about  £4,  and  sat  up  after  her  husband  had 
gone  to  bed  till  the  prisoner  came,  took  him  into  the  room  where  her  husband  was 
uleep,  and  he  took  the  boxes  away,  and,  if  her  husband  had  remained  asleep,  she 
would  have  gone  off  with  the  prisoner,  but,  as  her  husband  awoke,  she  was  obliged 
to  stay.  It  did  not  appear  that  any  adultery  had  been  committed.  The  boxes 
were  locked  by  the  wife,  and  were  found  in  that  state  in  the  possession  of  the 
prisoner,  and  were  unlocked  with  keys  produced  by  the  wife.     Coleridge,  J.,  di- 

(e)  Harrison's  case,  1  Leach  47 ;  2  East  P.  C.  559. 
U)  DaltOD,  cap.  104,  pi.  268,  269  (new  edit.  c.  157,  p.  504). 

(<)  Rex  V.  Tolfree,  R.  &  M.  C.  C.  R.  243,  overruling  Rex  v.  Clark,  R.  &  M.  C.  0.  R. 
3^6,  n.  (tf). 
(jO  Reg  p.  Thompson,  1  D.  0.  G.  R.  549. 
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rected  the  jury  that,  if  the  prisoner  took  any  of  the  husband's  property,  there  then 
being  an  intention  to  commit  adultery  with  the  wife,  he  was  guilty  of  larceny;  and 
that,  having  told  the  wife  to  bring  all  the  money  that  she  could,  it  was  for  them 
to  consider  whether  he  did  not  intend  to  steal  the  property  taken  away,  although  he 
might  not,  at  the  time  of  the  taking,  know  exactly  of  what  that  property  con8isted.(^) 

On  an  indictment  for  larceny  it  appeared  that  the  prisoner  was  a  servant  of  the 
prosecutor,  and  that  he  was  seen  to  bring  a  box  out  of  the  house  of  his  master  on 
the  28th  of  July,  and  that  on  the  night  of  that  day  the  prisoner  and  the  prose- 
cutor's wife  occupied  the  same  bedroom  at  Bath,  and  that  in  that  room  a  police 
constable  found  them  together,  and  charged  the  prisoner  with  stealing  spootis  and 
a  watch  of  the  prosecutor.  He  said,  "I've  not  stolen  anything;  what  I  have  taken 
away  is  with  her  consent"  (nodding  to  the  wife).  She  said,  **Ye8;  I  told  him  to 
get  a  fly,  and  take  the  boxes."  The  constable  pointed  out  a  box,  and  said,  that  is 
the  prosecutor's.  She  said,  "  Yes,  that  is  the  only  thing  which  I  have  got  of  his." 
The  constable  took  the  watch  from  the  prisoner's  person.  The  constable  examined 
a  box  which  the  prisoner  admitted  to  be  his,  and  found  on  the  top  several  articles 
of  female  apparel,  and  under  these  some  silver  spoons  and  sugar  tongs  of  the  prose- 
cutor. The  prisoner  said,  "  I  did  not  know  the  silver  was  there ;  the  watch  is  Mrs. 
F.'s ;  I  got  it  from  her."  The  wife  proved  that  she  ordered  the  prisoner  to  get  a 
fly  and  take  away  the  boxes,  and  that  the  prisoner  was  not  there  when  she  was 
packing.  He  did  not  know  of  her  putting  in  the  spoons  or  sugar  tongs.  It  was 
objected  that  the  charge  against  the  prisoner  could  not  be  maintained,  as  he  was 
acting  under  the  control  of  his  mistress,  and  that  she  could  not  be  legally  charged 
with  stealing  from  her  husband;  the  jury  were  directed  that,  if  the  prisoner  and 
the  wife  went  away  with  the  intention  of  carrying  on  an  adulterous  intercourse, 
and  if  he,  when  so  going  away,  was  concerned  in  taking  away  the  property  of  the 
prosecutor,  he  was  guilty ;  and,  on  a  case  reserved  upon  the  point  so  raised,  Erie, 
C.  J.,  after  argument  for  the  prisoner,  said,  "Upon  these  facts  the  taking  of  the 
box  animo  aJ\tlU*rii  was  evidence  of  larceny.  The  prisoner  took  his  master's  pro- 
perty, and  with  it  bis  master's  wife,  with  the  intention  of  committing  adultery. 
The  conviction  must  therefore  be  afiirmed."(^(7) 

Where  the  prisoner  lodged  at  the  prosecutor's  house,  and  knew  that  he  would 
have  to  go  out  very  early  in  the  morning,  and  engaged  a  porter  to  be  near  the 
house  at  seven  o'clock  with  his  cart ;  the  prisoner  and  the  wife  of  the  prosecutor 
were  then  jointly  engaged  in  the  house  in  packing  up  the  articles  alleged  to  be 
stolen  in  boxes,  and  when  so  packed  the  prisoner  brought  the  boxes  out,  and  they 
were  put  in  the  cart  and  driven  to  the  station,  the  prisoner,  the  wife,  and  her  three 
children  accompanying  them,  and  all  went  by  the  train  to  Leeds.  A  fortnight 
afterwards  the  prisoner  and  the  wife  were  found  living  together  at  Leeds,  in  a 
house  which  she  had  taken  in  her  own  name,  and  all  the  property  taken  was  found 
there.  The  wife  was  called  as  witness  for  the  prisoner,  and  swore  that  they  neither 
had  committed  adultery,  nor  gone  away  for  that  purpose.  The  jury  were  told  that, 
if  they  were  satisfied  that  the  prisoner  and  the  wife,  when  they  took  the  property, 
went  away  for  the  purpose  of  having  adulterous  intercourse,  and  had  afterwards 
effected  that  purpose,  they  ought  to  convict;  but  that  if  they  believed  the  wife, 
that  they  did  not  go  away  with  any  such  purpose,  and  had  never  committed 
adultery,  they  ought  to  acquit.  The  jury  found  the  prisoner  guilty  of  larceny, 
and  the  conviction  was  afiirmed.(A) 

j^j,-.       *So,  where  a  wife  took  thirty-five  sovereigns  and  some  clothes  from  her 
-■   husband's  bedroom,  and  as  she  left  the  house  said  to  the  prisoner,  "It's  all 

{g)  Reg.  t>.  Tollett,  C.  *  M.  112  (41  E.  C.  L.  R.) 

{99)  ^g-  »•  Mutters,  10  Cox  C.  C.  60. 

(A)  Reg  r.  Berry,  Bell  C.  C.  95.  Where  the  prosecator's  wife,  taking  with  her  articles 
of  her  wearing  apparel,  eloped  with  the  prisoner,  the  clothes  were  found  in  a  trunk  be- 
longing to  the  prisoner,  of  which  the  wife  had  the  key,  which  the  prisoner  had  gi^cn  her, 
and  she  said  she  put  them  there ;  the  name  of  the  wife  was  changed,  and  a  passage  ticket 
taken  out  in  the  joint  name  of  Walker.  Lefroy,  C.  J.,  left  the  case  to  the  jury,  and  the 
prisoner  was  convicted.  Reg.  v.  Glassie,  7  Cox  1.  This  case  is  extremely  ill-reported, 
and  very  little  reliance  can  be  placed  on  it.  The  facts  above  stated  are  culled  from  the 
different  parts  of  the  report. 
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ligbt,  come  on ; "  and  he  lefl  in  a  few  minutes  afler,  and  they  were  traced  to  a 

C'  Uc-house,  where  they  slept  together,  and  when  taken  into  custody  the  prisoner 
twenty-two  sovereigns  upon  him  :  the  jury  found  him  guilty  of  larceny,  on  the 
ground  that  he  received  the  sovereigns  from  the  wife,  knowing  that  she  took  them 
vithout  the  authority  of  her  hushand ;  and  the  conviction  was  held  right ;  for 
wken  a  wife  becomes  an  adulteress,  she  thereby  determines  her  quality  of  wife,  and 
ber  property  in  her  husband's  goods  ceases ;  and  in  this  case  the  prisoner  was  the 
aceoiuplice  of  the  wife,  assisted  her,  and  took  the  sovereigns,  knowing  that  she 
liftd  taken  them  without  the  husband's  consent.(t) 

The  {)ri8oner,  having  lodged  in  the  prosecutor's  house  about  a  year,  leflb,  but 
there  was  no  evidence  as  to  the  time  or  manner  of  his  leaving.  The  next  day  the 
prosecutor's  wife  lefl,  with  only  a  small  bundle  under  her  arm.  The  prisoner  was 
appreheDded  on  board  a  vessel  bound  to  Quebec,  in  company  with  the  wife,  who 
¥18  passing  under  the  name  of  Mrs.  Deer,  and  the  prisoner  had  tickets  for  Quebec 
b  the  names  of  Mr.  and  Mrs.  Deer.  A  great  quantity  of  the  prosecutor's  pro- 
perty, Tery  much  more  than  could  have  been  comprised  in  the  wife's  bundle,  and 
not  confined  to  the  wife's  clothes,  was  found  in  the  prisoner's  cabin  and  on  his 
persoD,  on  the'  10th  of  April,  and  it  had  been  missed  on  the  evening  of  the  9th  of 
that  month.  There  was  no  other  evidence  who  had  taken  the  articles  from  the 
house.  The  jury  found  the  prisoner  guilty  of  receiving,  knowing  the  goods  to 
hare  been  stolen ;  and  it  was  held  that  there  was  ^^  some  evidence  to  support  the 
conviction. "(X;) 

But  where  the  prisoner  does  not  take  away  the  goods  in  company  with  the  wife, 
bat  she  brings  them  to  his  lodgings,  and  there  commits  adultery  with  him,  and  no 
distinct  possession  of  the  goods  on  the  part  of  the  prisoner  is  shown,  he  cannot  be 
oooTicted.  The  prisoner  induced  the  prosecutor's  wife  to  go  to  his  lodgings,  and 
the  took  with  her  a  quantity  of  goods,  not  consisting  of  female  apparel,  or  of 
articles  exclusively  for  female  use,  and  they  were  put  into  the  prisoner's  lodgings, 
and  the  prisoner  and  the  prosecutor's  wife  slept  together  there  as  man  and  wife ; 
hot  the  goods  could  not  be  traced  to  the  individual  possession  of  the  prisoner  by 
aoy  particular  act  of  his,  but  it  could  only  be  shown  that  they  were  found  at  his 
lodgings,  some  of  them  in  the  room  in  which  he  and  the  prosecutor's  wife  slept 
together;  and  it  was  held  that  there  was  not  enough  to  convict  the  prisoner. (^) 

Upon  an  indictment  for  stealing  a  bonnet,  books,  and  goloshes,  it  appeared  that 
the  prisoner,  being  a  lodger  in  the  prosecutor's  *house,  agreed  with  his  wife  pjjt . - 
that  they  should  go  away  and  live  together  in  adultery.  He  went  away  *- 
leaving  the  husband  and  wife  together;  then  the  husband  went  out  to  work,  and 
then  the  wife  went  after  the  prisoner.  They  were  overtaken  on  the  road  in  com- 
pany together,  and  he  was  carrying  a  bandbox  containing  goloshes  and  boots,  the 
wearing  apparel  of  the  wife  of  the  prosecutor,  and  so,  in  law,  his  property ;  and 
it  was  held  that  the  prisoner  ought  not  to  have  been  convicted,  as  he  was  only 
MBisting  in  currying  away  the  necessary  wearing  apparel  of  the  wife.(w) 

Upon  an  indictment  for  larceny,  it  appeared  that  one  prisoner  was  uncle  and  the 
other  cousin  of  the  prosecutor's  wife,  and  that  on  the  nights  of  the  7th  and  10th 

{i)  Reg.  V.  Featherstone,  Dears.  C.  G.  R.  369. 

{k)  Reg.  r.  Deer,  1  L.  &  C.  240.  The  case  was  not  argued,  and  no  grounds  are  given 
for  the  decision.  As  the  only  possible  inferences  from  the  facts  are  either  that  the 
priioner  took  the  goods,  or  joined  with  the  wife  in  taking  them,  or  that  the  wife  took 
them  or  part  of  them,  and  afterwards  delivered  them  to  the  prisoner,  it  is  clear  that  he 
Viiguiltj  of  stealing  and  not  of  receiving,  and  therefore  this  decision  is  wrong.   C.  S.  G. 

(0  Reg.  r.  Rosenberg,  1  C.  A  K.  233  (47  E.  C.  L.  R.),  Lord  Denman,  C.  J.,  and  Parke,  B. 
If  iDj  separate  act  of  possession  had  been  shown,  the  point  would  have  been  reserved. 

(«)  Reg  r.  Fitch,  D.  k  B.  187.  In  Reg.  v.  Tollett,  C.  &  M.  112  (41  E.  C.  L.  R.),  Carring- 
tOD  contended  that  if  a  wife  eloped  with  an  adulterer  it  would  be  no  larceny  in  the  adul- 
^TfT  to  assist  in  carrying  away  her  clothes ;  but  Coleridge,  J.,  told  the  jury  that  ♦*  if  he 
slopes  with  an  adulteress,  who  takes  her  clothes  with  them,  it  is  larceny  to  steal  her 
cioUies,  just  as  macb  as  it  would  be  larceny  to  steal  her  husband's  wearing  apparel,  or 
ujrtbiDg  else  that  was  his  property."  This  case  was  not  cited  in  Reg.  v.  Fitch,  but  Cole- 
^S^i  Jm  concurred  in  that  decision,  which  seems  properly  to  overrule  his  direction  in 
K<g.  V.  Tollett ;  for  where  the  necessary  wearing  apparel  alone  is  taken,  the  iiec«^%Y\.^  ^Qt 
vhicb  it  it  taken  famishes  the  motive,  and  negatives  the  animw  furandi,  0.  ^,  Qi. 
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of  February  they  went  to  the  prosecutor's  house,  without  his  knowledge,  after  he 
had  gone  to  bed.  The  wife  admitted  them  on  each  occasion.  The  first  night  they 
packed  and  took  away,  in  the  wife's  presence  and  with  her  consent,  a  box  contain- 
ing property  of  the  prosecutor,  and  on  the  second  night  they  took,  in  her  presence 
and  with  her  consent,  a  carpet  and  cooking-pots.  On  the  11th,  after  the  prosecu- 
tor had  gone  to  his  work,  the  cousin  went  to  the  house,  and  with  the  wife's  con- 
sent carried  away  a  bed,  and  placed  it  in  a  granary  at  a  short  distance,  rer^ nesting 
the  person  who  gave  him  permission  to  do  so  not  to  inform  the  prosecutor.  The 
cousin  then  returned  to  the  house,  and  went  away  with  the  wife,  taking  with  him 
a  basket  containing  property  of  the  prosecutor.  The  wife  left  without  her  hus- 
band's knowledge  or  assent,  and  without  the  intention  of  returning;  they  went  to- 
gether to  the  house  of  the  uncle.  The  protfecutor  and  a  constable  went  thither  that 
evening,  and  the  uncle  denied  he  had  any  property  of  the  prosecutor's ;  the  house 
was  searched,  and  a  milk  jug  and  several  other  articles  of  the  prosecutor's  were 
found  in  a  bedroom ;  and  boxes  and  other  articles  of  the  prosecutor's  were  found  in 
an  adjoining  house.  The  boxes  had  upon  them  the  address,  "  Henry  Avery,  to  be 
left  at  the  Rose  Inn,  Folkstone."  There  was  no  evidence  that  the  wife  remained 
at  the  uncle's  house,  or  that  she  had  committed  adultery  with  either  prisoner,  oi 
intended  to  do  so.  The  jury  found  that  the  prisoners  took  the  goods  without  the 
knowledge  or  consent  of  the  husband,  and  with  the  intention  to  deprive  him  abso- 
lutely of  his  property  in  them,  and  found  the  prisoners  guilty.  But  it  was  held 
that  the  conviction  was  wrong.  No  adultery  was  shown  to  have  taken  place,  oi 
to  have  been  intended ;  the  goods  were  taken  with  the  consent  of  the  wife,  and  she 
could  not  be  guilty  of  larceny  in  simply  taking  the  goods  of  her  husband  j  and  if  a 
stranger  do  no  more  than  simply  assist  a  wife  in  taking  the  goods  of  her  husband 
as  the  wife,  as  principal,  cannot  be  guilty  of  larceny,  the  stranger,  as  aider,  cannol 
*4fil  ^^  g^il^y*  1°  ^^is  case  it  *was  not  left  to  the  jury  to  say  whether  the  pris- 
-'  oners  were  acting  as  principals  when  the  act  was  done,  or  whether  the  wift 
was  the  principal,  and  the  prisoners  merely  aiding  and  assisting  her,  and  that  state 
of  the  case  which  is  most  favorable  to  the  prisoners  must  be  assumed,  and  there- 
fore the  conviction  must  be  quashed.(w) 

A  feme  covert  shall  not  be  deemed  accessory  to  a  felony  for  receiving  her  husband 
who  has  been  guilty  of  it,  as  her  husband  shall  be  for  receiving  her ;  nor  shall  b< 
a  principal  in  receiving  her  husband  when  his  offence  is  treason ;  for  she  is  sul 
potentate  viri,  and  bound  to  receive  him.(o)  Neither  is  she  affected  by  receiving 
jointly  with  her  husband,  any  other  offender.(p) 

It  is  no  ground  for  dismissing  an  indictment  for  burglary  or  larceny  as  to  th( 
wife,  that  she  is  charged  with  her  husband  and  described  as  his  wife ;  for  the  in 
dictment  is  joint  and  several  according  as  the  facts  may  appear ;  and  on  such  ac 
indictment  the  wife  may  be  convicted  and  the  husband  acquitted. (5) 

In  burglary  or  larceny,  if  a  man  or  woman  are  indicted,  and  the  woman  pretend* 
to  be  the  man's  wife,  but  is  not  so  described  in  the  indictment,  the  onus  of  proving 
that  she  is  his  wife  is  upon  her.  Thus  where  Thomas  Wharton  and  Jane  Joiie. 
were  indicted  for  burglary,  and  the  woman  pleaded  that  she  was  married  to  Whar 
ton,  and  would  not  plead  to  the  name  of  Jones,  the  grand  jury  who  found  the  bill  wai 
sent  for,  and  in  their  presence,  and  with  their  consent,  the  court  inserted  the  nam< 
Jane  Wharton,  otherwise  Jones,  not  calling  her  the  wife  of  Thomas  Wharton,  bu 
giving  her  the  addition  of  spinster,  upon  which  she  pleaded ;  and  the  Court  tol( 
her  that  if  she  could  prove  that  she  was  married  to  Wharton  before  the  burglary 
she  should  have  the  advantage  of  it :  but  on  the  trial  she  could  not,  and  was  founc 
guilty,  and  judgment  given  upon  her.(r)  If  a  woman  be  indicted  as  a  single  woman 
and  pleads  to  the  felony,  that  \^  primd  facie  evidence  that  she  is  not  a  feme  covert 
but  is  not  conclusive  of  the  fact.(8)     And  in  such  a  case,  such  evidence  must  b* 

(n)  Reg.  V,  Avery,  Bell  C.  C.  150.  (0)  1  Hale  47  ;  1  Hawk.  P.  C.  c.  1,  s.  10. 

\p)  1  Hale  48,  621.  But  if  the  wife  alone,  the  husband  being  ignorant,  do  knowingly 
receive  B.,  a  felon,  the  wife  is  accessory  and  not  the  husband :   1  Hale  021. 

Iq)  1  Hale  46.  (r)  Rex  v.  Jones,  Kel.  37. 

(«)  Quinn's  case;  1  Lewin  1 ;  Reg  v.  Woodward,  8  C.  &  P.  561  (34  E.  C.  L.  R.),  Pat 
teson,  J. 
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giTen  as  to  satisfy  the  jury  that  the  prisoners  are  in  fact  husband  and  wife,  in  the 
nrae  way  as  to  convince  them  of  any  other  fact.(<)     But  cohabitation  and  reputa- 
tion will  be  6ufficit*nt  evidence  upon  such  point.      William  and  Mar^  Atkinson  were 
indicted  for  disposing  of  forged  country  bank  notes :  and  it  appeared  that  the  man 
disposed  of  them  in  the  presence  of  the  woman  at  a  public-house,  to  which  they 
went  together  to  meet  the  person  to  whom  they  were  disposed  of;  that  the  man 
went  thither  by  appointment,  and  the  woman  had  a  bundle  of  the  same  notes  in 
her  pocket.     There  was  evidence  on  the  part  of  the  prosecution,  that  they  had 
lived  and  passed  for  man  and  wife  for  some  months ;  upon  which  it  was  *put   ^^^.t- 
toGibbs,  C.  B.,  whether  the  woman  was  not  entitled  to  an  acquittal,  and  he   '- 
thought  she  was;    and  the  counsel  for  the  prosecution   at  once  acquiesced. (li) 
Where,  upon  an  indictment  against  a  woman  for  harboring  a  murderer,  knowing 
him  to  have  committed  the  murder,  it  was  probable  that  a  marriage  had  taken 
place  between  the  parties,  in  Ireland,  at  a  place  where  the  registers  were  very  im- 
perfectly kept,  and  the  parties  had  for  many  years  considered  each  other  as  man 
and  wife,  no  evidence  was  offered  for  the  prosecution,  with  the  sanction  of  the 
Court.(t?)    Where,  however,  the  indictment  states  the  woman  to  be  the  wife  of  the 
person  with  whom  she  is  jointly  indicted,  no  evidence  is  necessary  to  show  that  she 
is  the  wife.(ir) 

IV.  Upon  the  plea  or  excuse  of  ignorance,  it  may  be  shortly  observed,  that  it 
will  apply  only  to  ignorance  or  mistake  of  fact,  and  not  to  any  error  in  point  of 
law.*  For  ignorance  of  the  municipal  law  of  the  kingdom  is  not  allowed  to  excuse 
any  one  that  is  of  the  age  of  discretion  and  compos  mentis,  from  its  penalties  when 
broken ;  on  the  ground  that  every  such  person  is  bound  to  know  the  law,  and 
presnmed  to  have  that  knowledge.(x)  And  it  is  no  defence  for  a  foreigner  charged 
with  a  crime  committed  in  England,  that  he  did  not  know  he  was  doing  wrong, 
the  act  not  being  an  offence  in  his  own  country.(y)  Where,  therefore,  two 
Frenchmen  were  committed  on  a  charge  of  murder  in  a  duel,  and  alleged  that  they 
were  i<,morant  of  the  law  of  England,  and  believed  that  acting  as  seconds  in  a  fair 
duel  was  not  punishable  here,  as  it  was  not  punishable  in  France,  and  that  this  was 
t  £iir  duel,  it  was  held  that  they  were  precisely  in  the  same  position  as  if  they 
were  native  subjects  of  England,  and  the  Court  refused  to  bail  them.(;r)     And  as 

(0  Rex  V.  Hassell,  2  C.  A  P.  434  (12  E.  E.  L.  R.),  Garrow,  B.  Quiere^  whether  the  pro- 
per course  for  a  woman  so  indicted  is  not  to  plead  the  wrong  addition  on  arraignment,  as 
by  pleading  to  the  felony  she  answers  to  the  name  by  which  she  is  indicted.       C.  S.  G. 

(tt)  Rex  V.  Atkinson,  0.  B.  Jan.  Sess.  1814,  MS.  Bayley,  J. 

(f)  Reg.  V.  Good,  1  C.  &  K.  IS.'*  (47  E.  C.  L.  R.),  Alderson,  B.,  observed,  "  If  the  prisoner 
went  throogh  the  ceremony  of  marriage,  and  it  should  have  turned  out  that  there  was 
iome  irregularity  in  the  marriage,  nevertheless  if  it  appeared  that  she  had  acted  under  the 
nipposition  that  she  was  the  wife  of  the  murderer,  and  according  to  the  duty  which  she 
considered  to  be  cast  upon  her,  the  Court  would  have  felt  it  right  to  have  inflicted  a  very 
slight  punishment  upon  her."  As  in  every  case,  except  bigamy  and  criminal  conversa- 
tion, living  together  as  man  and  wife  is  sufficient  evidence  of  a  marriage  :  Morris  v.  Miller, 
1  Bl.  R.  632 ;  Woodgate  v.  Potts,  2  C.  &  K.  457  (61  E.  C.  L.  R.),  there  seems  to  have  been 
tboDdant  evidence  in  this  case  of  a  marriage  between  the  parties ;  but,  assuming  that  not 
to  be  80,  it  is  deserving  of  consideration  whether  if  a  woman  received  and  comforted  a 
felon,  honestly  believing  him  to  be  her  husband,  that  would  not  entitle  her  to  an  acquittal, 
Qpon  the  ground  that  no  guilty  intention  could  exist  under  such  circumstances,  but,  on 
tlie  contrary,  she  was  doing  that  which  she  honestly  believed  to  be  her  duty  to  do.  G. 
S.  G. 

(r)  Rex  r.  Knight,  1  C.  A  P.  116  (12  E.  C.  L.  R.),  Park,  J.  J.  A. 

(x)  1  Hale  42  ;  4  Blac.  Com.  27,  ignorantia  juris ^  quod  quUque  tenetur  scire^  neminem  exetuatj 
ii  A  maxim  as  well  of  our  own  law  as  it  was  of  the  Roman :  Plowd.  343,  Ff.  22,  6,  9. 

(jf)  Rex  r.  Esop,  7  C.  &  P.  456  (32  E.  C.  L.  L.),  Bosanquet  and  Vaughan,  JJ. 

(«)  Barronet'a  case,  1  E.  &  B.  1  (72  E.  C.  L.  R.) ;  1  Dears.  C.  C.  R.  51.  This  is  in  ac- 
cordance with  the  Mosaic  law  :  <*  Ye  shall  have  one  manner  of  law  as  well  for  the  stranger 
M  for  one  of  your  own  country."     (Levit.  xxiv.  49  ;  Exod.  xii.  49.) 


1  Tardiff  p.  State,  23  Texas,   169;  Winehart  ».  State,   6  Ind.  30;  Whitton  w.  State,  37 
Hiii.  379.    It  ig  a  sound  principle  of  criminal  jurisprudence,  that  the  intention  to  commit 
the  crime  is  of  the  essence  of  the  offence  ;  and  to  hold  that  a  man  shall  be  held  criminally 
CNpoDjible  for  an  offence,  of  the  commission  of  which  he  is  ignorant  at  the  Ivm^  VfQxxV^X^^ 
iatolenble  tyrmnnj :  Duncan  v.  State,  6  Humph.  148. 
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a  ship,  public  or  private,  od  the  high  seas,  is,  for  the  purpose  of  jurisdictiou  over 
crimes  committed  therein ,  a  part  of  the  territory  to  which  the  ship  belongs,  a 
person  voluntarily  coming  on  board  an  English  ship,  is  as  much  amenable  to  the 
criminal  law  of  England  as  if  he  came  voluntarily  into  an  English  county,  and 
^ilfil  ignorance  of  the  law  is  no  more  an  excuse  *in  the  one  case  than  in  the 
-^  other.(a)  But  in  some  instances  an  ignorance  or  mistake  of  the  fact  will 
excuse ;  which  appears  to  have  been  ruled  in  cases  of  misfortune  and  casualty ;  as 
if  a  man,  intending  to  kill  a  thief  or  housebreaker  in  his  own  house,  by  mistake 
kills  one  of  his  own  family,  this  will  not  be  a  criminal  action. (^) 

See  the  Year  Book,  13  Ed.  4,  p.  9,  pi.  5,  as  to  statutes  binding  aliens. 


*49]  *CHAPTER  THE  THIRD. 

OF    PRINCIPALS   AND   ACCESSORIES. 

Where  two  or  more  are  to  be  brought  to  justice  for  one  and  the  same  felony, 
they  are  considered  in  the  light  either — ^I.  Of  principals  in  the  first  degree.  II. 
Principals  in  the  second  degree.  III.  Accessories  before  the  fact;  or,  IV.  Acces- 
sories after  the  fact.  And  in  either  of  these  characters  they  will  be  /ehns  in 
consideration  of  law ;  for  he  who  takes  any  part  in  a  felony,  whether  it  be  a  felony 
at  common  law  or  by  statute,  is  in  construction  of  law  a  felon,  according  to  the 
share  which  he  takes  in  the  crime.(a) 

I.  Principals  in  the  first  degree  are  those  who  have  actually  and  with  their  own 
hands  roinmittfd  the  fact;  and  it  does  not  appear  necessary  to  say  anything  in 
this  place  by  way  of  explanation  of  the  nature  of  their  guilt,  which  will  be  detailed 
in  treating  of  the  different  offences  in  the  course  of  the  work. 

II.  Principals  in  the  second  degree  are  those  who  were  present^  aiding  and 
abetting  at  the  commission  of  the  fact.  They  are  generally  termed  aiders  and 
abettors,  and  sometimes  accomplices :  but  the  latter  appellation  will  not  serve  as  a 
term  of  definition,  as  it  includes  all  the  participe*  criminis,  whether  they  are  con- 
sidered in  strict  legal  propriety  as  principals  in  the  first  or  second  degree,  or 
merely  as  accessories  before  or  after  the  fact.(^)  The  distinction  between  princi- 
pals in  the  first,  and  principals  in  the  second  degree ;  or,  to  speak  more  properly, 
the  course  and  order  of  proceeding  against  offenders  founded  upon  that  distinction, 
appears  to  have  been  unknown  to  the  most  ancient  writers  on  our  law,  who 
considered  the  persons  present  aiding  and  abetting  in  no  other  light  than  as 
accessories  at  the  /act.(c)  But  as  such  accessories  they  were  not  liable  to  be 
brought  to  trial  till  the  principal  offenders  should  be  convicted  or  outlawed ;  a  rule 
productive  of  much  mischief,  as  the  course  of  justice  was  frequently  arrested  by 
the  death  or  escape  of  the  principal,  or  from  his  remaining  unknown  or  concealed. 
And  with  a  view  to  obviate  this  mischief  the  judges  by  degrees  adopted  a  different 
rule ;  and  at  length  it  became  settled  law  that  all  those  who  are  present,  aiding 
and  abetting,  when  a  felony  is  committed  are  principals  in  the  second  degree. (^f/ 

(a)  Reg.  V.  Saltier,  Reg.  v.  Lopez,  D.  k  B.  C.  C.  525. 

{b)  Lcvett's  case,  Cro.  Car.  538 ;  4  Blac  Com.  27 ;  1  Hale  42,  43. 

(a)  Post.  417.  (6)  Post.  341.  (c)  Post.  347. 

{d)  Coal-heaver's  case,  1  Leach  C6.  And  see  Post.  428,  and  Rex  v.  Towle,  Russ.  &  Ry. 
314.  This  law  was  by  no  means  settled  till  after  the  time  of  Ed.  3  ;  and  so  late  as  the  first 
Qaeen  Mary  a  chief  justice  of  England  strongly  doubted  of  it,  though  indeed  It  had  been 
sufficiently  settled  before  that  time. 

^  When  presence  aiding  and  abetting  constitutes  a  party  a  principal,  see  Comm.  v.  Chap- 
man, 11  Cush.  422  ;  Connaughty  v.  State,  1  Wis.  159;  State  v.  M'Gregor,  41  N.  H.  407 ; 
State  V.  Wilson,  30  Conn.  500;  State  v.  Ellis,  12  La.  Ann.  390  ;  State  v.  Simmons,  6  Jones 
(Law)  21;  Thompson  v.  Comm.  1  Met.  (Ky.)  13;  Hill  v.  State,  28  Geo.  604;  Burnett  v. 
State,  18  Texas  713 ;  State  v.  Nash,  7  Clarke  347  ;  State  v.  M'Clintock,  8  Ibid.  203 ;  United 
States  V,  Douglass,  2  Blatchf.  C.  C.  207  ;  Doan  v.  State,  26  Ind.  496  ;  Sute  v.  Squaires,  2 
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Id  order  to  render  a  person  a  principal  in  the  second  degree,  or  an  aider  and 
abettor,  he  most  be  present  aiding  and  abetting  at  the  fact,  or  ready  to  afford 
aaistaoce  if  necessary;  but  the  presence  *need  not  be  a  strict  actual  imme-   p,^^^ 
^te  presence,  such  a  presence  as  would  make  him  an  eye  or  ear  witness  of  ^ 
wk&t  passes,  but  may  be  a  constructive  presence.*     So  that  if  several  persons  set 
out  together,  or  in  small  parties,  upon  one  common  design,  be  it  murder  or  other 
felony,  or  for  any  other  purpose  unlawful  in  itself,  and  each  takes  the  part  assigned 
\m ;  some  to  commit  the  fact,  others  to  watch  at  proper  distances  and  stations  to 
prevent  a  surprise,  or  to  favor,  if  need  be,  the  escape  of  those  who  are  more  imme- 
diately engaged  ;  they  are  all,  provided  the  fact  be  committed,  in  the  eye  of  the  law 
present  at  it;  for  it  was  made  a  common  cause  with  them,  each  man  operated  in 
his  station  at  one  and  the  same  instant,  towards  the  same  common  end,  and  the 
part  each  man  took  tended  to  give  countenance,  encouragement  and  protection  to 
the  whole  gang,  and  to  insure  the  success  of  their  common  enterprise. (e)     But 
there  must  be  some  participation  ;  therefore  if  a  special  verdict  against  a  man  as 
a  principal  does  not  show  that  he  did  the  act,  or  was  present  when  it  was  done,  or 
did  some  act  at  the  time  in  aid  which  shows  that  he  was  present,  aiding  and 
agisting,  or  that  he  was  of  the  same  party,  in  the  same  pursuit,  and  under  the 
same  expectation  of  mutual  defence  and  support  with  those  who  did  the  fact,  the 
prisoner  cannot  be  convicted. (/)     So,  if  several  are  out  for  the  purpose  of  com- 
mitting a  felony,  and  upon  alarm  and  pursuit  run  different  ways,  and  one  of  them 
niaim  a  pursuer  to  avoid  being  taken,  the  others  are  not  to  be  considered  as 
principals  in  that  maiming.(^)     And  it  is  not  sufficient  to  make  a  man  a  principal 
io  uttering  a  forged  note,  that  he  came  with  the  utterer  to  the  town  where  it  was 
uttered,  went  out  with  him  from  the  inn  where  they  put  up  a  little  before  he 
uttered  it,  joined  him  again  in  the  street  a  short  time  after  the  uttering,  and  at  a 
littie  distance  from  the  place  of  uttering,  and  ran  away  when  the  utterer  was 
apprehended. (A)     This  case  has,  however,  been  considered  as  having  been  decided 
upon  the  principle,  that  the  circumstances  which  will  amount  to  a  constructive 
presence  at  common  law  will  not  be  sufficient  for  the  same  purpose  upon  an  indict- 
ment under  a  statute. (i)     The  general  rule,  however,  applies  to  offences  by  statute 
IS  well  as  at  common  law,  viz.,  that  all  present  at  the  time  of  committing  an  offence 
are  principals,  although  one  only  acts,  if  they  are  confederates,  and  engaged  in  a 

(<)  Fo8t.  350 ;  2  Hawk.  P.  C.  c.  29,  s.  7,  8  ;  see  Reg.  v,  HowoU,  9  CAP.  437  (38  E.  C. 
L.  R),  Littledale,  J. 

(/)  Rex  V.  Bortbwick,  Dougl.  207. 

(9)  Rex  V.  White  k  Richardson,  R.  &  R.  99.     Post,  Book  III.  p.  1008. 

(A)  Rex  V,  DaWs  k  Hall,  East.  T.  1806.  MS.  Bayley,  J. ;  and  R.  k  R.  113. 

(i)  Bj  Graham,  B.,  in  the  case  of  Brady  and  others,  0.  B.  June  1813,  1  Stark.  Crim. 
Flead.  80,  in  the  note. 

Ner.  226;  State  r.  Flej,  2  Brevard  338.  As  a  general  rule  where  a  statute  creates  a 
feloDT,  all  present  aiding  and  abetting  are  guilty  as  principals :  M'Gowan  v.  State,  9 
Yerg.  184. 

*The  abettor  must  be  in  a  situation  where  he  may  actually  give  aid,  not  merely  where 
tlie  perpetrator  erroneously  supposes  he  may.  Proof  that  a  person  conspired  to  commit  a 
Border,  is  not  in  itself  a  legal  pretumption  of  his  having  aided  ;  but  it  is  to  be  weighed  as 
evidence  of  it.  But  if  it  be  proved  that  there  was  a  conspiracy,  and  that  one  of  the  con- 
ipirators  was  in  a  situation  in  which  he  might  have  given  aid  at  the  time  of  the  murder, 
it  is  a  legal  presumption  that  he  was  there  to  carry  into  effect  the  preconcerted  crime,  and 
it  is  for  him  to  rebut  the  presumption  by  showing  that  he  was  there  for  a  purpose  uncon- 
Bected  with  the  conspiracy:  The  Commonwealth  v.  Knapp,  6  Pick.  49G.  One  who  is 
present  and  sees  that  a  felony  is  about  to  be  committed,  and  does  in  no  manner  interfere, 
does  not  thereby  participate  in  the  felony  committed.  It  is  necessary,  in  order  to  make 
liio  an  aider  or  abettor,  that  he  should  do  or  say  something,  showing  his  consent  to  the 
felonious  purpose  and  contributing  to  its  execution  :  State  v.  Hildreth,  9N  C.  440  ;  Grierv. 
^^'tite,  13  Mo.  382.  Personal  presence  at  the  place  where  a  crime  is  committed  is  not  always 
necessary  to  constttate  the  offender  a  principal,  e.  g.^  where  it  is  perpetrated  by  means  of 
u  iostmiDent,  a«  by  the  discharge  of  a  gun  taking  effect  in  another  county  or  by  an 
uaocent  living  agent :  People  v.  Adams,  3  Denio  190.  When  an  offence  is  committed  in 
OM  ftate  by  means  of  an  innocent  agent,  the  employer  is  guilty  as  a  principal,  though  he 
^  not  act  in  tb«t  state,  and  was  at  the  time  the  offence  was  committed  \ti  q^xioVVl^x*. 
^^'mu  f.  Ptople,  1  Corns.  173. 
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common  desigD,  of  which  the  offence  is  part. (A;)  And  it  has  heen  considered,  in 
a  case  where  three  persons  were  charged  with  attering  a  forged  note,  that  other 
acts  done  by  all  of  them  jointly,  or  by  any  of  them  separately,  shortly  before  the 
offence,  may  be  given  in  evidence  to  show  the  confederacy  and  common  purpose, 
although  such  acts  constitute  distinct  felonie8.(/)  And  also  that  what  was  found 
upon  each  may  be  proved  against  each  to  make  out  such  confederacy,  although  it 
were  not  found  until  some  interval  after  the  commission  of  the  offence.(7n) 

KcU^  and  McCarthy  were  indicted  for  stealing  oats,  and  it  appeared  that  Kelly 
♦RiT  was  hired  by  the  prosecutor  to  draw  oats  in  *8acks  from  a  vessel  to  the 
^  prosecutor's  warehouse,  and  McCarthy  was  employed  by  the  prosecutor  to 
load  the  sacks  out  of  the  vessel  into  the  trams  on  which  they  were  carried.  The 
trams  belonged  to  Kelly.  Whilst  one  load  was  being  conveyed  to  the  warehouse, 
Kelly  said  to  McCarthy,  "  It's  aH  right,"  and  shortly  afterwards  McCarthy  emptied 
some  oats  out  of  two  sacks  which  were  on  a  tram  close  to  the  vessel,  into  a  nosebag, 
which  he  then  placed  under  the  tram.  Kelly,  at  this  time,  was  absent  with  a  load ; 
but  returned  in  a  few  minutes  to  the  vessels  with  an  empty  tram,  took  the  nosebag 
from  under  the  tram,  where  McCarthy  had  placed  it,  and  put  it  on  the  tram,  and 
drove  off  with  it,  McCarthy  being,  at  the  time  Kelly  took  the  nosebag  from  under 
the  tram,  on  the  vessel,  which  lay  close  to  the  tram,  and  within  three  or  four  yards 
of  Kelly.  It  was  submitted  that  Kelly  was  entitled  to  be  acquitted,  as  he  was  not 
present  at  the  time  when  the  oats  were  stolen.  Maule,  J. :  *'  I  think  the  evidence 
shows  that  this  was  all  one  transaction,  in  which  both  concurred ;  and  I  think  both 
having  concurred,  and  both  being  present  at  some  parts  of  the  transaction,  both 
may  be  convicted."(w) 

Upon  an  indictment  for  larceny  against  ITomhy  and  W.  6r.,  it  appeared  that  W. 
G.  was  the  foreman  of  the  prosecutor,  a  canvas  manufacturer,  but  had  no  authority 
to  sell  any  yarn.  On  one  occasion  Hornby  sent  his  servants  to  the  warehouse  of 
the  prosecutor  to  bring  away  yarn,  and  W.  G.  delivered  with  the  yarn  an  invoice 
made  out  in  the  name  of  the  prosecutor.  Subsequently,  Hornby  sent  two  of  his 
men  to  the  warehouse  of  the  prosecutor,  and,  on  arriving,  they  found  Hornby  and 
W.  G.  there.  Some  yarn  was  pointed  out  as  the  yarn  which  they  were  to  take  to 
Hornby's  premises;  and  they  thereupon,  in  the  presence  of  Hornby  and  W.  G., 
carried  away  the  yarn  in  question.  When  Hornby  was  charged  he  produced  the 
invoice  which  W.  G.  gave  him  on  the  first  occasion,  and  stated  that,  except  on 
that  occasion,  he  had  had  no  dealings  with  him.  It  was  submitted  that  Hornby 
was  only  guilty  of  receiving  the  yarn,  knowing  it  to  have  been  stolen ;  but  Goltp 
man.  J.,  held  that  if  Hornby  knew  that  in  the  transaction  in  question  W.  G.  was, 
in  fact,  committing  a  felony,  he,  as  well  as  W.  G.,  was  guilty  of  the  same  felony  ] 
and,  therefore,  the  question  for  the  jury  was  whether,  at  the  time  of  the  pretended 
sale  by  W.  G.,  Hornby  knew  that  W.  G.  was  exceeding  his  authority  and  defraud- 
ing his  master. (o) 

Going  towards  the  place  where  a  felony  is  to  be  committed,  in  order  to  assist  in 
carrying  off  the  property,  and  assisting  accordingly,  will  not  make  the  party  a  prin- 
cipal if  he  was  at  such  a  distance,  at  the  time  of  the  felonious  taking  as  not  to  be 
able  to  assist  in  it.  The  prisoner  and  J.  S.  went  to  st^al  two  horses ;  J.  S.  left  the 
prisoner  half  a  mile  from  the  place  in  which  the  horses  were,  and  brought  the 
horses  to  him,  and  both  rode  away  with  them.  Upon  a  case  reserved,  the  judge* 
thought  the  prisoner  an  accessory  only,  not  a  principal,  because  he  was  not  present 
*ft21  ^^  ^^^  original  taking.(jp)  So,  where  a  servant  let  a  person  into  his  master*! 
^  *house,  in  order  that  he  might  steal  his  master's  money,  and  he  continued 
in  the  house  till  the  robbery,  but  the  servant  left  the  house  before  the  robbery  was 

(k)  Rex  V.  Tattersal,  Sedgwick  k  Hodgson,  East.  T.  1801,  MS.  Bailey,  J. 

(I)  Id.  ibid. 

(m)  Id.  ibid. 

\n)  Reg.  V.  Kelly,  2  C.  &  K.  379  (Gl  E.  C.  L.  R.),  Maule,  J.  refused  to  reserve  the  point 
and  the  prisoners  were  convicted. 

(o)  Reg.  p.  Hornby,  1  C.  &  K.  305  (47  E.  C.  L.  R.). 

\^p)  Reg.  V.  Kelly,  MS.  Bayley,  J.,  and  R.  &  R.  421.  And  see  j9o«(,  Book  IV.,  Of  receivini 
stolen  goods. 
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committed,  it  was  held  that  the  servant  was  an  accessory  before  the  fact. (5)     So, 
i^iere  on  an  indictment  for  stealing  in  a  dwelling-house,  it  was  proved  that  a  servant 
Ud  unlocked  the  door  of  the  house,  in  order  that  another  person  might  get  in  and 
steal  the  property,  which  he  did  about  twenty  minutes  after  the  servant  had  left  the 
knse,  it  was  contended  that,  as  it  was  clear  that  if  the  servant  had  been  indicted  for 
boiise-breaking  and  stealing,  he  might  have  been  convicted  ;(r)  that  showed  that  he 
was  guilty  of  stealing  the  money,  for  that  could  not  depend  upon  the  form  of  the  in- 
didmeut    But  it  was  held  that  the  servant  was  only  an  accessory  before  the  fact  to 
the  offence  charged  in  this  indictment. («)     So,  where  three  prisoners  were  jointly 
indicted  for  maliciously  wounding  with  intent  to  maim,  &c.,  and  one  of  them  did  not 
come  up  and  take  any  part  until  the  wound  had  been  inflicted  by  the  others,  it  was 
lield  that  the  latter  only  could  be  convicted,  though  the  former  kicked  the  prosecu- 
tor several  times  after  he  came  up.(/)     So,  if  two  prisoners  go  to  a  house,  intending 
to  commit  a  theft  in  it,  and  one  enters  first  and  is  apprehended,  and  then  the  other 
enters  and  commits  the  theft,  the  former  is  only  an  accessory  before  the  fact.(w) 

But  where  a  man  committed  a  larceny,  in  a  room  of  a  house,  in  which  room  he 
lodged,  and  threw  a  bundle  containing  the  stolen  property  out  of  the  window  to  an 
accomplice  who  was  waiting  to  receive  it,  the  judges  came  to  a  different  conclusion. 
The  accomplice  was  indicted  and  convicted  as  a  receiver ;  and  the  learned  judge 
before  whr)m  he  was  tried  was  of  opinion,  that  as  the  thief  stole  the  property  in  his 
own  room,  and  required  no  assistance  to  commit  the  felony,  the  conviction  of  the 
accomplice  as  a  receiver  might  have  been  supported,  if  the  jury  had  found  that  the 
thief  had  brought  the  goods  out  of  the  house,  and  delivered  them  to  the  accomplice ; 
but  as  the  jury  had  found  that  the  thief  threw  the  things  out  of  the  window,  and 
that  the  accomplice  was  in  waiting  to  receive  them,  he  thought  the  point  fit  for  con- 
sideration. And  the  judges  were  of  opinion  that  the  accomplice  in  this  case  was  a 
principal,  and  that  the  conviction  of  him  as  a  receiver  was  wrong.(i;) 

So,  where  on  an  indictment  against  George  P.  for  stealing,  and  JTenrt/  P.  for  re- 
ceiving pork,  it  appeared  that  the  prisoners  were  seen  conversing  together  near  the 
prosecutor's  premises,  and  went  together  to  his  warehouse,  and  George  went  into 
the  warehouse  and  took  the  pork  out  of  a  tub,  and  brought  it  out  of  the  warehouse 
and  pave  it  to  Henry,  who  had  remained  on  the  outside,  and  who  was  not  in  a  posi- 
tion U*  see  what  George  did  in  the  warehouse,  but  was  sufficiently  near  to  have  ren- 
dered him  aid  in  case  he  had  been  taken  into  custody ;  that  is  to  say,  the  evidence 
wa^  sufficient  to  have  convicted  him  as  a  principal  in  the  second  degree ;  and  r*eo 
the  jury  having  found  Henry  guilty,  upon  a  case  reserved  upon  the  *question  *- 
whether  a  person  who  was  a  principal  in  the  second  degree  could,  under  the  above 
circuni.st:ince8,  be  convicted  as  a  receiver  of  the  goods  stolen,  the  judges  were  unani- 
mously of  opinion  that  he  could  not ;  and,  therefore,  the  conviction  of  Henry  was 
wr<>n«:.('fr) 

But  iu  order  to  make  a  person  who  is  present  when  a  felony  is  committed  a 
principal  in  the  second  degree,  there  must  be  a  community  of  purpose  with  the 
party  actually  committing  the  felony,  at  the  time  when  the  felony  is  committed. 
One  a»unt  charged  llUtun  and  MEvin  with  stealing  from  the  person ;  another 
charged  them  with  feloniously  receiving  the  stolen  property.  Hilton  was  walking 
by  the  side  of  the  prosecutrix,  and  M'Evin  was  seen  just  previously  following 
behind  her.     The  prosecutrix  felt  a  tug  at  her  pocket,  found  her  purse  was  gone, 

(9)  Reg.  V.  Tuckwell,  C.  &.  M.  215  (41  E.  C.  L.  R.),  Coleridge,  J.  It  is  not  stated  how 
long  bth»rf  the  theft  the  servant  left. 

[T]  Ue^.  r.  Jordan,  7  C.  A.  P.  432  (32  E.  C.  L.  R.). 

'«)  Uej(.  r.  Jeffries  k  Bryant,  Gloucester  Spr.  Ass.  1843,  Cresswcll  nnd  Patteson,  JJ., 
MSjs.    C.  S.  G.    3  Cox  C.  C.  85. 

i^  R(K.  r.  MShane,  C.  &  M.  212  (41  E.  C.  L.  R.),  Tindal,  C.  J. 

(«)  Ke;r.  V.  Johnson,  C.  k  M.  218  (41  E.  C.  L.  R.),  Maule,  J.,  and  Rolfc,  B. 

[v]  Hex  r.  Owen,  R.  k  Mood.  C.  C.  R.  96. 

(«■)  Keg.  r.  Perkins,  2  D.  C.  C.  45'J.     This  case  must  not  be  taken  to  decide  that  a 
principal  cannot,  under  any  circumstances,  be  a  receiver,  as  the  marginal  note  would 
•etm  to  indicate,     if  a  principal  were  to  deliver  the  goods  to  another,  and  afterwards  a 
^(iiitADce  from  the  place  where  the  felony  was  committed  were  to  receive  tli^m  o^^'aXwX 
*k«r«  can  be  no  doobt  that  he  might  be  convicted  as  a  receiver.     C.  S.  O, 
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and,  on  looking  round,  saw  Hilton  behind  her,  walking  with  M^Evin  in  the  oppa 
site  direction,  and  saw  her  hand  something  to  M*Evin.  The  jury  were  directec 
that,  if  they  did  not  think,  from  the  evidence,  M*Evin  was  participating  in  th( 
actual  theft,  it  was  open  to  them  on  these  facts  to  find  him  guilty  of  receiving 
The  jury  found  Hilton  guilty  of  stealing  and  M*Evin  guilty  of  receiving;  and  it 
was  held  that  the  direction  was  right,  as  to  make  M^Evin  a  principal  in  the  seconc 
degree  that  there  must  have  been  a  community  of  purpose  with  Hilton  in  the  actna 
stealing,  (x) 

When  an  offence  is  committed  through  the  medium  of  an  innocent  agent,  the 
employer,  though  absent  when  the  act  is  done,  is  answerable  as  a  principal.  Thus 
if  a  child  under  years  of  discretion,  a  madman,  or  any  other  person  of  defective 
mind,  is  incited  to  commit  a  murder  or  other  crime,  the  inciter  is  the  principal 
€x  necessitate,  though  he  were  absent  when  the  thing  was  done.(y)  Where 
therefore,  on  an  indictment  for  larceny  it  appeared  that  the  prisoner  had  induced 
a  child  of  the  age  of  nine  years  to  take  money  from  his  father's  till  and  give  i1 
him,  Wightman,  J.,  left  it  to  the  jury  to  say  whether  the  child  was  an  innoceni 
agent,  that  is,  whether  he  knew  that  he  was  doing  wrong,  or  was  acting  altogethei 
unconsciously  of  guilt  and  at  the  dictation  of  the  pri8oner.(2)  And  if  a  man  give 
another  a  forged  note  that  the  other  may  utter  it,  if  the  latter  be  ignorant  of  the 
note  being  forged,  the  uttering  by  the  latter  is  the  uttering  of  the  former,  though 
the  former  were  absent  at  the  time  of  the  actual  uttering.(a)  But  if  the  person 
who  received  the  note  knew  that  it  was  forged,  the  person  who  gave  it  would  not 
be  punishable  as  a  person. (i)  For  where  a  person  having  incited  another  tc 
lay  poison,  is  absent  at  the  time  of  laying  it,  he  is  an  accessory  only,  though  he 
prepared  the  poison,  if  the  person  laying  it  is  amenable  as  a  principal ;  but  is 
punishable  as  a  principal  if  the  person  laying  the  poison  is  not  so  amenable. (c) 

Where  a  prisoner  went  to  a  die-sinker  and  ordered  four  dies  of  the  size  of  a 
♦^1  sh^ll^Qg  ^  ^6  made,  stating  them  to  be  for  two  whist  clubs.  One  die  was  tc 
■^  be  exactly  like  the  obverse  side  of  a  shilling,  another  with  an  inscription,  a 
third  exactly  like  the  reverse  side  of  a  shilling,  and  the  fourth  with  an  inscription  ] 
and  before  making  them,  the  die-sinker  communicated  with  the  ofiicers  of  the 
Mint,  who  directed  him  to  execute  the  prisoner's  order,  which  he  did  by  making 
the  first  and  third  dies,  and  from  these  counterfeit  shillings  could  be  coined] 
it  was  held  that  the  prisoner  was  the  principal  felon,  as  the  die-sinker  was  as 
innocent  agent.  (</)  So,  where  the  prisoners  had  applied  to  an  artist  to  engrave 
a  copy  of  the  coupons  of  the  Netherlands  Bank,  and  the  artist,  suspecting  that  there 
was  an  intention  to  defraud,  communicated  with  the  Dutch  consul,  and,  under  hie 
direction,  employed  persons  to  engrave  the  plate  in  pursuance  of  the  orders  giver 
him ;  it  was  held  that  the  authority  given  was  better  than  the  one  held  sufficient  ir 
the  preceding  case,  and  that  the  artist  was  an  innocent  agcnt.(6) 

Where  poison  is  laid  for  a  man,  and  all  who  were  present  and  concurred  in  lay- 
ing it  are  absent  at  the  time  it  is  taken  by  the  party  killed  by  taking  it,  all  are 
principals;  otherwise  all  would  escape  punishment. (/) 

BuU  in  London,  and  Schmidt  on  the  Continent,  were  engaged  in  planning  the 
forgery  of  a  plate,  as  appeared  by  letters  which  had  passed  between  them.  The  ordei 
for  the  plate  was,  however,  given  by  Bull  to  an  innocent  agent  before  Schmidt  came 
to  England.  On  his  arrival  he  and  Bull  went  to  the  manufacturer,  and  the  plate 
was  given  to  them.  It  was  contended  that  Bull  was  the  principal,  and  that  Schmid< 
was  only  an  accessory  before  the  fact.  That  it  was  precisely  the  same  as  if  Bull 
had  engraved  the  plate,  and,  if  so,  Schmidt  was  only  an  accessory.  Tindal,  C.  J. : 
"  That  reasoning  would  be  good  if  the  actual  maker  had  been  a  guilty  party,  because 

(x)  Reg.  V.  Hilton,  1  Bell  C.  C.  20. 

(y)  Fost.  349;  Kel.  52 ;  post,  Book  III.  p.  669. 

(2)  Reg.  V.  Manley,  1  Cox  C.  C.  104. 

(a)  Rex  V.  Palmer  &  Hadson,  1  New  Rep.  96  ;^o«/,  Book  IV. 

(6)  Rex  V.  Soares,  R.  &  R.  25.  (c)  Fost.  349. 

(rf)  Reg.  V.  Bannen,  2  M.  C.  C.  309,  1  C.  &  K.  295  (47  E.  C.  L.  R.). 

{e]  Reg.  V.  Valler,  1  Cox  C.  C.  84,  Qurney,  B.,  and  Wightman,  J. 

(/)  Fost.  349 ;  Kel.  52 ;  4  Co.  44,  b. 
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TO 


THE  FOURTH  LONDON  EDITION 


In  prepariDg  this  Edition  for  the  press,  the  system  adapted  by  the  Author  has 
been  followed  as  nearly  as  could  be ;  and  the  Statutes  and  Cases  have  been  intro- 
duced in  a  manner  similar  to  that  which  the  Author  himself  pursued  in  preparing 
the  Second  Edition  ;  but  although  the  Editor  has  used  his  best  endeavors  to  keep 
the  work  within  as  narrow  limits  as  were  consistent  with  giving  a  full  and  correct 
btatement  of  the  Statutes  and  Cases  since  the  last  Edition,  yet  the  number  of  these 
ia  80  great  as  to  render  a  third  volume  unavoidable.  This  the  Editor  extremely 
regrets,  but  he  felt  himself  bound  to  adhere  to  the  plan  of  the  Author,  and  (he 
more  especially  as  that  plan  affords  to  the  reader  the  fullest  and  most  useful  view  of 
the  eoac'tuients  and  decisions. 

Great  difficulty  has  been  experienced  in  many  instances  in  giving  a  faithful  repre- 
sentation of  the  decisions.  The  marginal  notes  have  been  so  rarely  found  to  be 
warranted  by  the  cases  themselves,  that  they  have  been  omitted :  and  the  Editor 
his  endeavored,  so  far  as  the  reports  enabled  him,  to  give  such  a  statement  of  the 
facta,  the  decision,  and  the  grounds  of  it,  wherever  they  appeared,  as  to  enable  the 
reader  to  understand  what  the  decision,  as  reportetL  really  is ;  but  many  cases  are 
»  Ljosely  and  inaccurately  reported  that  this  has  been  no  easy  tajsk,  and  very  pro- 
hably  the  Editor  has  not  always  succeeded  in  his  attempt. 

Ab  the  work  is  confined  to  indictable  offences,  and  does  not  treat  of  criminal  pro- 
cedure, the  Statutes  relating  to  the  summary  conviction  of  offenders  have  not  been 
introduced. 

The  eases,  which  were  decided  too  late  to  be  inserted  in  their  proper  places  in  the 
hody  of  work,  will  be  found  in  the  Appendix  in  the  Third  Volume.  Their  names 
ire  inserted  in  the  Table  of  Cases  in  that  Volume,  and  thoy  are  also  referred  to  in 
the  General  Index.* 

At  the  beginning  of  the  First  A^olume  a  chapter  has  been  introduced  which  con- 
tains Certain  general  provisions  applicable  to  many  of  the  offences  treated  of  in  the 
work.  This  has  been  done  in  order  to  facilitate  the  reference  to  these  provisions 
wherever  it  may  be  necessary. 

The  i-ases  marked  *•  MSS.  C.  S.  G.**  are  from  the  Editor's  collection. 

The  Editor  would  be  doing  great  injustice  to  himself  if  he  were  not  to  express 
the  very  deep  sense  he  entertains  of  the  great  honor  which  was  done  to  him  by  the 
^ciy  flattering  manner  in  which  his  labors  in  the  last  Edition  were  appreciated,  not 

*  la  this  American  Edition  these  cases  have  been  incorporated  in  the  body  ol  lVv«  N>iC)T>L. 


iv  Preface  to  the  Fourth  Edition. 

only  in  Her  Majesty's  dominions,  but  also  in  the  United  States.  He  has  endea- 
vored in  this  edition  to  show  the  sense  he  feels  of  the  honor  done  to  him  by  render- 
ing it  as  complete  and  perfect  as  he  was  able. 

It  has  been  also  a  matter  of  great  gratification  that  during  the  time  this  work 
has  been  passing  through  the  press,  the  Editor  has  been  able  to  lend  his  humble 
assistance  towards  the  completion  of  the  new  Code  of  Criminal  Law  for  the  State 
of  New  York ;  for  which  he  has  received  as  flattering  an  acknowledgment  as  possi- 
ble from  the  Commissioners,  who  have  shown  so  much  ability  in  the  preparation  of 
that  great  work.  The  Editor  cannot  but  express  the  hope  that  such  mutual  inter- 
change of  goodwill  in  the  endeavor  to  ameliorate  the  law,  may  exert  a  strong 
tendency  to  promote  those  feelings  of  amity  which  ought  ever  to  subsist  between 
the  kindred  nations  of  Great  Britain  and  the  United  States ;  nor  can  he  help  think- 
ing that  they  who,  amid  the  din  of  arms,  where  generally  the  laws  stand  in  abey- 
ance, have  sedulously  devoted  themselves  to  the  amendment  of  their  laws,  must  be 
deeply  impressed  with  the  truth  contained  in  the  beautiful  lines — 

Pax  optima  rerum 
Quas  homini  novlsse  datum  est ;  pax  una  triumphis 
Innameris  potior.  ' 


/ 


PREFACE 


TO    . 


THE   SECOND  EDITION 


A  Second  Edition  of  this  Treatise  has  long  been  delayed  by  the  pressure  of 
professional  engagements,  and  by  the  changes  eifected  in  the  criminal  laws  during 
several  soceessive  sessions  of  Parliament.  It  has  of  course  been  an  object  that  it 
should  embrace,  as  far  as  possible,  the  statutes  of  consolidation  and  improvement, 
for  which  the  country  is  so  much  indebted  to  the  able  and  judicious  exertions  of 
Mr.  Peel. 

''The  crime  of  high  treason  was  not  originally  included  in  the  plan  of  this  work, 
OD  account  of  the  great  additional  space  which  the  proper  discussion  of  that  im- 
portant subject  would  have  occupied ;  and  because  prosecutions  for  that  crime — 
happily  not  frequent — are  always  so  conducted  as  to  give  sufl5cient  time  to  consult 
the  highest  authorities."  These  reasons,  which  were  given  in  the  Preface  to  the 
First  Edition,  have  still  been  allowed  to  operate ;  and  the  crime  of  high  treason  is 
not,  therefore,  one  of  the  subjects  discussed  in  the  following  pages.  The  law  upon 
ill  other  indictable  offences  will,  it  is  hoped,  be  there  found  in  an  appropriate 
arrangement :  and  a  chapter  or  book  upon  the  Law  of  Evidence  in  criminal  prose- 
cutions, which  formed  a  part  of  the  original  plan  of  the  work,  has  now  been 
supplied  by  the  kind  assistance  of  my  friend,  Mr.  E.  Vaughan  Williams,  whose 
professional  attainments  abundantly  assure  the  value  of  the  addition. 

WM.  OLDNALL  RUSSELL. 

LiNcoi.s'8  Inn:  May  1826. 


ADVERTISEMENT 


TO  THE 


NlNTH    AMERICAN    EDITION 


The  American  prcfeasion  is  now  presented  with  a  new  edition  ot*  Russell  on 
Crimes  and  Misdemeanors,  reprinted  from  the  last  London  edition.  The 
work,  as  will  be  seen,  has  been  very  much  enlarged.  In  conformity  with  the  prin- 
ciple heretofore  adopted  and  acted  upon  by  the  American  publishers,  it  is  presented 
entire  and  unmutilated,  for  though  there  is  much  statute  law  inapplicable  to  this 
country,  yet  the  cases  decided  on  the  construction  of  these  statutes  are  very  inter- 
esting, and  of  use  as  illustrating  the  canons  of  interpretation.  Russell  on 
CaiMSS  has  long  been  a  standard  work,  and  has  commended  itself  to  practitioners 
in  every  part  of  the  United  States  for  its  fullness  and  accuracy.  The  leading 
American  cases  have  been  brought  up  to  the  present  time. 

Q.  S. 

NOVBMBBR,  1876. 
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be  would  stand  in  a  different  position  to  those  who  had  counselled  him  to  ^he  com- 
mifision  of  the  crime.     But  it  altogether  fails  where  the  immediate  a^cnt  is  an  in- 
nocent one.     Then  those  who  have  plotted  and  arranged  that  he  should  do  the 
particular  act  are  themselves  principals.     Suppose  the  prisoners  had  been  both 
abroad,  and  that,  having  planned  the  forgery,  one  of  them  had  given  the  order  for 
the  plate  by  letter,  can  it  be  doubted  that  they  would  be  indictable  as  principals; 
and  can  it  make  any  difference  that  one  of  them  is  in  this  country  ?     It  seems  to 
me,  then,  that  the  circumstance  of  the  immediate  agent  in  this  forgery  being  an 
innocent  person  renders  the  rule  of  law  as  to  principal  and  accessory  inapplicable/' 
AldoTson,  B. :  '^  If  a  person  does  an  act  of  this  kind,  with  a  guilty  intent,  he  is  not 
the  agcut  of  any  one.     If  he  does  it  innocently,  he  is  the  agent  of  some  person  or 
persons^  and  if  two  have  agreed  to  employ  him,  he  is  the  agent  of  both.     In  this 
case,  therefore,  it  is  a  question  for  the  jury  whether  the  prisoners  were  jointly  act- 
ing Id  procuring  this  plate  to  be  made.     If  they  were,  then  the  engraver  acts  on 
behalf  of  both.     It  makes  no  difference  whether  they  were  in  England  or  elsewhere ; 
when  they  have  once  agreed  to  do  the  thing,  the  act  of  one  is  the  act  of  all,  although 
the  rest  be  absent  at  the  time."(</) 

*It  has  been  held,  that  to  aid  and  assist  a  person  to  the  jurors  unknown,  r^es 
to  obtain  money  by  the  practice  of  ring-dropping  is  felony,  if  the  jury  find  ^ 
that  the  prisoner  was  confederating  with  the  person  unknown  to  obtain  the  money 
bjmciins  of  this  practice. (</</)  And  if  several  act  in  concert  to  steal  a  man's  goods, 
and  be  is  induced  by  fraud  to  trust  one  of  them  in  the  presence  of  the  others  with 
the  possession  of  the  goods,  and  then  another  of  the  party  entice  the  owner  away, 
in  order  that  the  party  who  has  obtained  such  possession  may  carry  the  goods  off, 
all  will  be  guilty  of  felony,  the  receipt  by  one,  under  such  circumstances,  being  a 
feloDJous  talking  by  all. (A)  So,  where  a  prisoner  asked  a  servant  who  had  no  au- 
thority to  sell,  the  price  of  a  mare,  and  desired  him  to  trot  her  out,  and  then  went 
to  two  uicD.  and  having  talked  to  them,  went  away,  and  the  two  men  then  came 
op  and  induced  the  servant  to  exchange  the  mare  ibr  a  horse  of  little  value,  it  was 
held  that  if  the  prisoner  was  in  league  with  the  two  men  to  obtain  the  mare  by 
ftaud  and  steal  her  he  was  a  principal. (t) 

If  a  fact  amounting  to  murder  should  be  committed  in  prosecution  of  some  un- 
hr/ul  jfvrpose,  though  it  were  but  a  bare  trespass,  all  persons  who  had  gone  in 
order  to  give  assistance,  if  need  were,  for  carrying  such  unlawful  purpose  into  exc- 
CQtion,  would  be  guilty  of  murder.  But  this  will  apply  only  to  a  case  where  the 
ttnrder  was  committed  in  prosecution  of  some  unlawful  purpose^  some  common  de- 
sign in  which  the  combining  parties  were  united,  and  for  the  effecting  whereof 
t%  had  assembled ;  for  unless  this  shall  appear,  though  the  person  giving  the 
ttortal  blow  may  himself  be  guilty  of  murder,  or  manslaughter,  yet  the  others  who 
CMue  together  for  a  different  purpose  will  not  be  involved  in  his  guilt. (A:)*  Thus 
*bere  three  soldiers  went  together  to  rob  an  orchard;  two  got  upon  a  pear-tree, 
uid  the  third  stood  at  the  gate  with  a  drawn  sword  in  his  hand ;  and  the  owner's 
BOD  coming  by  collared  the  man  at  the  gate,  and  asked  him  what  business  he  had 
tbere,  whereupon  the  soldier  stabbed  him ;  it  was  ruled  to  be  murder  in  the  man 

(9)  Reij.  r.  Bull,  1  Cox  C.  C.  281.  It  follows  from  this  case  that  the  trial  of  the  guilty 
Panics  mnj  be  where  the  innocent  agent  made  the  plate,  although  they  may  be  in  another 
coonty,  or  even  out  of  the  kingdom  when  the  plate  is  made.  In  point  of  law  the  act  of 
tbe  JDDocent  agent  is  as  much  the  act  of  the  procurer  as  if  he  were  present  and  did  the 
Mtbinifielf     :5ee  Rex  v.  Brisac,  4  East  R.  163. 

{99 \  Moore's  case,  1  Leach  314. 

lA/Rex  r.  Standlev,  MS.,  Bayley,  J.,  and  R.  k  R.  303 ;  Rex  r.  County,  MS.,  Bayley  J. 
fott.  Book  I  V^ 

(i)  Reg.  V.  Sheppard,  9  C.  &  P.  121  (38  E.  C.  L.  R.),  Coleridge,  J. 

1*)  KoBl.  351,  3.^2 :  2  Hawk.  P.  C.  c.  29,  s.  9;  see  Reg.  v.  Howell,  9  C.  &  P.  437  (38  E. 
C.  L.  R.)^  per  Littledalc,  J. 

'Ooo  may  aid  and  abet  another,  in  the  commission  of  the  offence  of  manslaughter,  and 
^ pniiisiiable  accordingly.  So,  under  an  indictment,  charging  one  with  being  present, 
tiding,  helping,  abetting,  comforting,  assisting  and  maintaining  S.  K.  in  the  commission 
of  Border, — the  prisoner  may  be  well  convicted  of  manslaughter :  State  v.  Coleman^  5 
Sorter  32. 
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who  stabbed,  but  that  those  on  the  tree  were  innocent.  It  was  considered  that 
thej  came  to  commit  a  small  inconsiderable  trespass,  and  that  the  man  was  killed 
upon  a  budden  affray  without  their  knowled<^c.  But  the  decision  would  baye  been 
otherwise  if  they  had  all  come  thither  with  a  general  resolution  against  all  oppo- 
sors;  for  then  the  murder  would  have  been  committed  in  prosecutioD  of  their 
original  purpose. (f) 

^-^,  *  Where  on  a  trial  for  murder  the  case  on  the  part  of  the  Crown  was,  that 
-^  the  prisoner  r.ud  Jackson  had  followed  the  deceased  for  the  purpose  of 
robbing  him,  and  that,  in  pursuance  of  that  object,  one  or  both  of  them  struck 
the  deceased  on  the  head  and  killed  him,  and  the  preceding  passage  was  cited  for 
the  prisoner;  Bramwell,  B.,  told  the  jury,  **The  rule  of  law  is  this:  if  two  per- 
sons are  engaged  in  the  pursuit  of  .an  unlawful  object,  the  two  having  The  same 
object  in  view,  and  in  the  pursuit  of  that  common  object,  one  of  them  does  ao  act 
which  is  the  ciuse  of  death  under  such  circumstances  that  it  amounts  to  murder  in 
him,  it  amounts  to  murder  in  the  other  also.  The  cases  which  have  been  referred 
to  may  be  explained  in  this  way  The  object  for  which  the  parties  went  out  was 
a  comparativctiy  trifling  one,  and  it  is  almost  impossible  to  suppose  that  if  one  had 
contuiitted  a  murder  whilst  engaged  in  the  pursuit  of  such  an  object,  the  act  could 
have  been  done  in  furtherance  of  the  common  object  they  had  in  view,  which  was 
comparatively  so  unimportant."  **  Suppose  two  men  go  out  together,  and  one  of  • 
them  holds  a  third  man  for  the  purpose  of  enabling  his  companion  to  cut  that 
man's  throat,  and  his  companion  does  so,  no  one  could  doubt  that  they  were  both 
equally  guilty  of  murder  Therefore,  if  you  find  the  common  unlawful  object  in 
two  prisoners,  and  death  ensuing  from  the  act  of  Jackson  in  pursuance  of  that 
common  unlawful  object,  under  such  circumstances  that  it  was  murder  in  him,  it  is 
your  duty  t^)  find  the  prisoner  guilty. ''(wi) 

For  where  there  is  a  gtniertd  resolution  against  all  opposers.  whether  such  resolution 
appears  upon  evidence  to  have  been  actually  and  explicitly  entered  into  by  the  con- 
federates, or  may  be  reasonably  collected  from  their  nmnber,  arms,  or  behavior,  at 
or  before  the  scene  of  action,  and  homicide  is  committed  by  any  of  the  party,  every 
person  present  in  the  sense  of  the  law  when  the  homicide  is  committed  will  be  involved 
in  the  guilt  of  him  that  gave  the  mortal  blow.(/i)  Thus  where  several  persons  are 
together  ibr  the  purpose  of  committing  a  breach  of  the  peace,  assaulting  persons  who 
pass,  and,  while  acting  together  in  that  common  object,  a  fatal  blow  is  given,  it  is 
immaterial  which  struck  the  blow,  for  the  blow  given  under  such  circumstances  is  in 
point  of  law  the  blow  of  all,  and  it  is  unnecessary  to  prove  which  struck  the 
blow.(o) 

But  it  must  be  observed  that  this  doctrine  respecting  the  whole  party  being  in- 
volved in  the  guilt  of  one  or  more,  will  apply  only  to  such  assemblies  as  are  formed 
for  carrying  sou»e  commcn  purpose,  unlawful  in  itself  into  execution.  For  if  the 
original  intention  was  lawful,  and  prosecuted  by  lawful  means,  and  opposition  is 
made  by  others,  and  one  of  the  opposing  party  is  killed  in  the  struggle,  in  that  case 
the  person  actually  killing  may  be  guilty  of  murder  or  manslaughter,  as  circum-  , 
stances  may  vary  the  case:  but  the  persons  engaged  with  him  will  not  be  involved  in 
j^-^,  *his  guilt,  unless  they  actuaUy  aided  and  abetted  him  in  the  fact ;  for  they 
*    -'   assembled  for  another  purpose  which  was  lawful,  and  consequently  the  guilt 

(I)  Post.  353 ;  Case  at  Sari.m  Lent  Assizes  1G97,  MS. ;  Denton  v.  Chappie,  2  Hawk.  P.  C. 
c.  29,  8.  8.  And  see  Rex  v.  Hodgson  and  others,  1  Leach  6  ;  and  an  Anon,  case  at  the 
Old  Bailey  in  December  Sessions  1664,  1  Leach  7,  note  (a),  where  several  soldiers,  who 
were  employed  by  the  messengers  of  ihe  Secretary  of  State  to  assist  in  the  apprehension 
of  a  person,  unlawfully  broke  open  the  door  of  a, house  where  the  j^ersou  was  supposed  to 
be;  and  having  done  so,  some  of  the  soldiers  began  to  plunder,  and  stole  some  goods. 
The  question  was,  whether  this  was  felony  in  all ;  and  Holt,  C.  J.,  citing  the  case,  says, 
•'  That  they  were  all  engaged  in  an  unlawful  act  is  plain,  for  they  could  not  justify  break- 
ing a  man's  house  without  making  a  demand  first;  yet  all  those  who  were  not  guilty  of  the 
.^•tealing  were  acquitted,  notwithstanding  their  being  engaged  in  one  unlawful  act  of 
breaking  the  door ;  for  this  reason,  because  they  knew  not  of  any  such  intent,  but  it  was 
a  chance  opportunity  of  stealing,  whereupon  some  of  them  did  lay  hands." 

(m)  Reg.  V.  Jackson,  *l  Cox  G.  C.  357. 

(n)  Post.  353,  354  ;  2  Hawk.  P.  C.  c.  29,  8.  8.     See  j90«^,  742. 

(o)  Reg.  V.  Harrington,  5  Cox  C.  C.  231,  Martin,  B. 


CHAP.  III.]  Of  Accessories  before  the  Fact.  57 

of  the  person  actually  killing  caoDot  by  any  fiction  of  law  be  carried  against  them 
beyond  their  original  intention. (p) 

When  several  are  present  and  abet  a  fact,  an  indictment  may  lay  it  generally  as 

done  by  all,  or  specially,  as  done  by  one  and  abetted  by  the  rest.(^)     And  even  in 

offences  in  which  there  could  have  been  only  one  principal  in  the  first  degree,  as  in 

npe,  a  charge  against  all  as  principals  in  the  first  degree  is  valid,  if  there  be  no 

difference  in  the  punishment  between  the  principals  in  the  first  and  those  in  the 

Mcond  degree ;  though  it  should  seem  that  the  more  correct  form  in  a  case  of  this 

kind  would  be  to  charge  the  parties  according  to  the  facts  as  they  will  be  proved.(r) 

An  indictment  against  the  principal  in  the  second  degree  in  murder  should  show 

distinctly  that  he  was  present  when  the  mortal  stroke  was  given ;  and  it  should 

seem  that  it  would  not  be  sufficient  to  state  that  both  of  their  malice  aforethought 

made  the  assault;  that  the  principal  in  the  first  degree  then  and  there  gave  the 

mortal  stroke,  and  so  that  both  murdered ;  at  least  it  would  not  be  sufficient  if, 

befure  the  allegation  that  both  murdered,  it  is  stated  that  the  one  (the  principal  in 

the  second  degree)  counselled  and  incited  the  other  to  do  the  act.(8) 

III.  An  accciwnf  before  the  fact  is  he  who,  being  absent  at  the  time  of  the 
offence  committed,  doth  yet  procure,  counsel,  command  or  abet  another  to  commit 
t  felony.(f)*  And  it  seems  that  those  who  by  hire,  command,  counsel,  or  con- 
I  spinicy.  and  those  who  by  showing  an  express  liking,  approbation,  or  assent  to 
another *8  felonious  design  of  committing  a'  felony,  abet  and  encourage  him  to 
commit  it,  but  are  so  far  absent  when  he  actually  commits  it  that  he  could  not  be 
encouraged  by  the  hopes  of  any  immediate  help  or  assistance  from  them,  are  acces- 
sories before  the  fact.(M)  But  words  that  amount  to  bare  permission  will  not  make 
in  accessory,  as  if  A.  says  he  will  kill  J.  S.,  and  B.  says  "you  may  do  your  pleasure 
for  me,"  this  will  not  make  B.  an  accessory. (t?)  And  it  seems  to  be  generally  agreed 
that  he  who  barely  conceals  a  felony  which  he  knows  to  be  intended  is  guilty  only 
of  misprision  of  felony,  and  shall  not  be  adjudged  an  accessory. (i/?)  The  same 
person  may  be  a  principal  and  an  accessory  in  the  same  felony,  as  where  A.  com- 
mands B.  to  kill  C.,  and  afterwards  actually  joins  with  him  in  the  fact.(a;) 

The  offence  of  an  accessory  before  the  fact  differs  so  much  from  that  of  a 
principal  in  the  second  degree,  that  where  a  person  was  indicted  as  an  accessory 
before  the  fact,  it  was  held  that  she  could  not  be  convicted  of  that  charge  upon 
evidence  proving  her  to  have  been  present  aiding  and  abetting ;  it  being  clearly 

(^)Fo8t.  354,  355;  2  Hawk.  P.  C.  c.  29,  s.  9.  And  see  further  upon  this  point,  post, 
Book  III.  Chap.  III.  on  Homicide. 

(?)  2  Hawk   P.  C.  c.  23,  s.  76,  and  c.  25,  8.  64;  Rex  v.  Young,  3  T.  R.  98.     See^o«<,  706. 

(n  Rex  V.  Vide,  Fitz.  Corone,  pi.  86  ;  Rex  v.  Burgess,  Tr.  T.  1813.     Post,  92u. 

(!)  Rex  r.  Winifred  and  Thomas  Gordon,  1  Leach  515;  1  East  P.  C.  352. 

[t]  IHiile  615. 

(M)  2  Hawk.  P.  C.  c.  29,  s.  16. 

(r)  1  Hale  616. 

(•r)  1  Hale  616 ;  2  Hawk.  P.  C.  c.  29,  8.  23. 

ii)  2  Hawk.  P.  G.  c.  29,  s.  1,  where  it  is  said  also  that  he  may  be  charged  as  principal 
and  accessory  in  the  same  indictment ;  but  this  was  not  allowed :  Rex  i*.  Madden,  R.  &  M., 
C.  C.  R.  277  ;  Rex  v.  Galloway,  Ibid.  234,  until  the  11  A  12  Vict.  c.  46.  In  Atkin's  case, 
^ho  was  tried  for  the  murder  of  Sir  E.  Godfrey,  two  indictments  were  found  against  him, 
one  ts  principal,  the  other  as  accessory ;  and  he  was  arraigned  upon  both  at  the  same 
time.  Bat  the  first  was  abandoned,  and  evidence  given  only  in  support  of  the  second ; 
the  verdicts  appear,  however,  to  have  been  pronounced  successivelv :  7  Howell's  St. 
Tri.  231. 

*  Accessories  before  the  fact :  see  Hately  v.  State,  15  Geo.  346  ;  MCarty  v.  State,  26  Miss. 
299;  Brennan  v.  People,  15  111.  511 ;  Brown  v.  State,  18  Ohio  St.  496.  Ii  is  not  material 
tJiit  an  accessory  should  have  originated  the  design  of  committing  the  offence.  If  the 
priDcipal  bad  previously  formed  the  design,  and  the  alleged  accessory  encouraged  him  to 
carrj  it  ont  by  stating  falsehoods  or  otherwise,  he  is  guilty  as  accessory  of  the  offence  : 
Keitbler  v.  State,  10  S.  A  M.  192.  A  person  may  be  legally  convicted  as  accessory  before 
the  fact  of  marder  in  the  second  degree  :  Jones  t.  State,  13  Texas  168.  The  distinction 
between  principals  and  accessories  before  the  fact  is  abolished  in  Michigan  and  California : 
Sbaanoo  v.  People,  5  Mich.  71;  People  v,  Bigler,  5  Cal.  23;  People  v.  Davidson,  Ibid. 
133. 
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^KQn   admitted  to  be  *neces8ary  to  charge  a  principal  in  the  second  d^ree  with 
-•   hein^  prexenf,  aiding  and  abetting. (*/)* 

Where  DaneUy  was  indicted  for  a  burglary  with  intent  to  steal,  and  with  stealing 
certain  goods  in  the  house,  and  Vavghan  as  an  accessory  to  **the  said  burglary," 
and  Danelly  had  been  acquitted  of  the  burglary,  but  found  guilty  of  the  larceny, 
and  Vaughan  found  guilty  as  accessory,  it  was  objected  that  as  the  jury  had  ac- 
quitted the  principal  of  the  burglary,  the  accessory  must  be  acquitted  altogether. 
But  as  a  great  majority  of  the  judges  were  of  opinion  that,  as  Danelly  acted  in 
order  to  detect  the  other  prisoner,  he  was  free  from  any  felonious  intent,  and  there- 
fore the  charge  against  Vaughan,  as  accessory,  of  course  could  not  be  supported. (z) 

It  is  to  be  observed,  that  the  Legislature,  in  statutes  made  from  time  to  time 
concerning  accessories  before  the  fact,  has  not  con6ned  itself  to  any  certain  mode 
of  expression ;  but  has  rather  chosen  to  make  use  of  a  variety  of  words  all  termi- 
nating in  the  same  general  idea.  Thus  some  statutes  make  use  of  the  word  accesso- 
ries, singly,  without  any  words  descriptive  of  the  offence  ;(a)  others  have  the  words 
abetment,  procurement,  helping,  maintaining,  and  counselling  ;(/>)  or  aiders,  abettors, 
procurers,  and  coun8ellor8.(c)  One  describes  the  offence  by  the  words  command, 
counsel,  or  hire  ;(r/)  another  calls  the  offenders  procurers  or  accessories. («)  One 
having  made  use  of  the  words  comfort,  aid,  abet,  assist,  counsel,  hire  or  command, 
immediately  afterwards,  in  describing  the  same  offence  in  another  case,  uses  the 
words  counsel,  hire,  or  command  onJy.(/)  One  statute  calls  them  counsellors  and 
contrivers  of  felonies  ;(^)  rnd  many  others  make  use  of  the  terms  counsellors, 
aiders,  and  abettors,  or  barely  aiders  and  abettors.  Upon  these  different  modes 
of  expression,  all  plainly  descriptive  of  the  same  offence,  Mr.  J  Foster  thinks  it 
may  safely  be  concluded  that  in  the  construction  of  statutes  we  are  not  to  be  gov- 
erned by  the  bare  sound,  but  by  the  true  legal  import  of  the  words ;  and  that  every 
person  who  comes  within  the  description  of  these  statutes,  various  as  they  arc 
in  point  of  expression,  is  in  the  judgment  of  the  Legislature  an  accessory  before 
the  fact ;  unless  he  is  present  at  the  fact,  and  in  that  case  he  is  undoubtedly  a 
principal. (A) 
j^-Q^        *  Whoever  procures  a  felony  to  be  committed,  though  it  be  by  the  interven- 

-•  tion  of  a  third  person,  is  an  accessory  before  the  fact ;  for  there  is  nothing  in 
the  notion  of  commanding,  hiring,  counselling,  aiding,  or  abetting,  which  may  not 
be  effected  by  the  intervention  of  a  third  person  without  any  direct  immediate  con- 
nection between  the  first  mover  and  the  actor.  It  is  a  principle  in  law  which  can 
never  be  controverted,  that  he  who  procures  a  felony  to  be  done  is  a  felon.  So  that 
if  A.  bid  his  servant  to  hire  somebody,  no  matter  whom,  to  murder  B.  and  furnish 
him  with  money  for  that  purpose,  and  the  servant  procure  C,  a  person  whom  A. 
never  saw  nor  heard  of  to  do  it,  A.,  who  is  manifestly  the  first  mover  or  contriver  of 

(y)  Rex  V.  Winifred  and  Thomas  Gordon,  1  Leach  515;  s.  c,  1  East  P.  C.  352.  And 
see  Haydon's  case,  4  Co.  42  b. ;  post.  p.  75. 

(z)  Rex  V.  Danelly  &  Vaughan,  2  Marsh  571,  and  R.  &  R.  310;  post^  Larceny,  vol.  2,  p. 
188.  It  was  urged  that  Vaughan  could  not  be  guilty  as  accessory  to  the  "said  felony  and 
burglary,"  as  charged  in  the  indictment,  the  jury  having  negatived  the  burglary ;  that  an 
accessory  must  be  convicted  of  a  felony  of  the  same  species  as  the  principal,  and  that  his 
oflfence,  though  distinct,  is  yet  derivative  from  that  of  the  principal. 


(a)  3J  Eliz.  c.  12,  s.  5;  21  Jac.  1,  c.  C.  (6)  23  Hen.  8,  c.  1,  s.  3. 

(c)  1  Ed.  6,  c.  12,  8.  13.  ((/)  4  &  5  Ph.  &  M.  c.  4. 

{e)  39  Eliz.  c.  9,  8.  2.  (/)  3  &  4  Will,  k  M.  c.  9. 


(g)  1  Ann.  st.  2,  c.  9. 

(A)  That  is,  a  principal  in  the  first  degree  if  the  actual  perpetrator,  or  a  principal  in  the 
second  degree  if  only  an  aider  and  abettor:  Post.  131.  And  see  Post.  130,  where  speaking 
of  a  case  in  1  And.  195,  in  which  an  indictment  was  held  to  be  sufiBcicnt,  though  the 
words  of  the  statute  of  Ph.  k  M.  were  not  pursued,  the  words  exdtavit^  movit^  et  procuravitj 
being  deemed  tantamount  to  the  words  of  the  statute  and  descriptive  of  the  same  offence, 
he  says  that  he  takes  that  case  to  be  good  law,  though  he  confesses  it  is  the  only  prece* 
dent  he  has  met  with  where  the  words  of  the  statute  have  been  totally  dropped. 


1  To  commit  murder  and  to  be  accessory  to  it  are  different  offences.  The  Act  of  Con- 
gress punishing  murder  does  not  embrace  an  accessory  before  the  fact :  United  States  v, 
Ramsey,  1  Hemp.  481. 
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the  marder,  is  an  accessory  before  the  fact.(i)     And  \inobIeman  was  found  guilty 
of  murder,  by  his  peers,  upon  evidence  which  satisfied  them  that  he  had  contributed 
to  the  murder,  by  the  intervention  of  his  lady  and  of  two  other  persons  who  were 
themselves  no  more  than  accessories,  without  any  sort  of  proof  that  he  had  ever 
conversed  with  the  person  who  was  the  only  principal  in  the  murder,  or  had  cor- 
responded with  him   directly  by  letter  or  message. (A;)     For  with  respect  to  an 
accessory  before  the  fact,  it  is  not  necessary  that  there  should  be  any  direct  com- 
momcation  between  the  accessory  and  the  principal.     It  is  enough  if  the  accessory 
direct  an  intermediate  agent  to  procure  another  to  commit  a  felony  :  and  it  will  be 
sufficient,  even  though  the  accessory  does  not  name  the  person  to  be  procured,  but 
merely  directs  the  agent  to  employ  some  person.  (^) 

In  hitjh  treason  there  are  no  accessories,  but  all  are  principals,  on  account  of  the 
beinousness  of  the  crime. (m)     But  in  murder,  and  felonies  in  general,  there  may  be 
icccsaiiries,  except  only  in  those  offences  which  by  judgment  of  law  arc  sudden  and 
unpremeditated ;  such  are  sonte  cases  of  manslaughter  and  the  like,  where  there 
cannot  be  any  accessories  before  the  fact.(/i)     But  there  are  other  cases  of  man- 
daughter  where  there  may  be  accessories  before  the  fact      Upon  an  indictment  for 
manslaughter  it  appeared   that  the  death  of  the  prisoner's  wife  was  caused  by 
•swallowing  sulphate  of  potash  for  the  purpose  of  procuring  abortion,  she   ri^nn 
believing  herself  to  be  pregnant,  although   in  reality  she  was  not.      The   *■ 
prisoner  purchased  the  sulphate  of  potash,  and  gave  it  to  his  wife  in  order  that  she 
might  swallow  it  for  the  above-mentioned  purpose,  but  he  was  absent  at  the  time 
when  she  swallowed  it.     For  the  prosecution,  it  was  contended  that  the  wife  com- 
mitted a  felony  in  swallowing  the  sulphate  of  potash,  and  as  death  ensued  therefrom, 
she  also  committed  murder  ;(o)  that  the  prisoner  was  an  accessory  before  the  fact 
to  this  felony,  and  to  the  consequent  murder,  and  might  be  tried  under  the  11  Vict, 
c.  46, 8.  1,  and  that,  although  the  evidence  showed  his  offence  was  murder,  yet  that 
would  support  an  indictment  for  manslaughter.     For  the  prisoner  it  was  contended 
that  there  could  not  be  an  accessory  before  the  fact  in  manslaught<;r ;  but  it  was 
held,  upon  the  facts  of  this  case,  that  the  prisoner  might  be  convicted  of  man- 
slaughter. (j>) 

In  forgery  it  is  laid  down  generally  in  the  books  that  all  are  principals,  and  that 
whatever  would  make  a  man  accessory  before  in  felony  would  make  him  a  principal 
in  forgery  ;(^)  but  it  is  conceived  that  this  must  be  understood  of  forgery  at  com- 
inon  law,  and  where  it  is  considered  only  as  a  misdemeanor. (r) 

If  several  combine  to  forge  an  instrument,  and  each  executes  by  himself  a 
distinct  part  of  the  forgery,  they  are  all  principals,  though  they  are  not  together 

fi)  See  the  case  of  M'Daniel,  Eagan  and  Berry,  Post.  125  ;  2  Hawk.  P.  C.  c.  29,  s.  1,  10  ; 
19  UoHeUs  St.  Tri.  746,  781).  The  opinion  was,  that  the  parties  clearly  would  have  been 
aoswemble  as  accessories  in  the  manner  charged  if  the  offence  had  been  a  robbery ;  but 
u  it  appeared  that  the  person  robbed  was  a  party  to  the  conspiracy,  and  gave  his  money 
freely,  go  that  there  was  no  robbery,  judgment  was  given  for  the  prisoners. 

(^j  The  case  of  the  Earl  of  Somerset,  indicted  as  an  accessory  before  the  fact  in  the 
murder  of  Sir  Thomas  Overbury,  19  St.  Tri.  804. 

(/)  Uex  V.  Cooper,  5  C.  &  P.  535  (24  E.  C.  L.  H.),  per  Parke,  J.  J. 

(w)  2  Hawk.  P.  C.  c.  29,  s.  2,  5 ;  1  Uale  613  ;  Fost.  341  ;  4  Blac.  Cora.  35. 

(»)  Bibiihe's  case,  4  Rep.  43  ;  Moor  461 ;  Cro.  Eliz.  540 ;  4  Blac.  Com.  36 ;  1  Hale  615  ; 
2  Hiwk.  P.  C.  c.  29,  8.  24.  There  may  be  accessories  after  in  manslaughter,  and  if  the 
priocipal  be  found  guilty  of  manslaughter,  upon  an  indictment  for  murder,  a  party  charged 
u  accessory  after  the  fact  to  the  murder,  mav  be  found  guilty  as  accessory  to  the  man- 
■laughter :  Rex  v.  Grcenacre,  8  C.  A  P.  35  (34  E.  C.  L.  R.),  Tindal,  C.  J.,  Coleridge  and 
ColUnao,  JJ.  (o)  Rex  r.  Russell,  R.  &  M.  C.  C.  356. 

(/*)  R^g- 1^*  t'aylor,  1  D.  &  B.  288.  During  the  argument,  Bramwell,  B.,  said,  ^'Suppose 
•  man  for  mischief  gives  another  a  strong  dose  of  medicine,  not  intending  any  further 
iojory  than  to  cause  him  to  be  sick  and  uncomfortable,  and  death  ensues,  would  not  that 
be  maoslaughter?  Suppose,  then,  another  had  counselled  him  to  do  it,  would  not  he  who 
eonnselled  be  an  accessory  before  the  fact?"  See  Reg.  v.  Smith,  2  Cox  C.  C.  233,  per 
Parke,  B.,  8.  p.  See  the  observations  on  this  subject:  Greaves'  Cr.  Acts  43,  2d  ed.  ; 
aod  see  Reg.  r.  Wilson,  1  D.  A  B.  127 ;  and  Reg.  r.  Farrow,  Ibid.  164. 

(%)  Bothe'8  case,  Moor  666;  1  Sid.  312;  2  Hawk.  c.  29,  s.  2,  and  authorities  cited  in  2 
But  P.  C.  973. 
(r)  2  East  P.  G.  973 ;  and  see  poti^  vol.  2,  p.  790 ;  and  see  Morris's  case,  2  Leach  IQ96, 
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when  the  instrument  is  completed.  On  an  indictment  for  forgery  against  Bingley^ 
Diitton  and  Batkin^  it  appeared  that  Bingley  and  Dutton  bought  Uie  paper,  and  cut 
it  into  pieces  of  the  proper  size  at  their  house;  it  was  then  taken  to  Batkin.  who 
struck  off  in  blank  all  the  printed  part  of  the  note  except  the  date  line  and  the 
number,  and .  impressed  on  the  paper  the  wavy  horizontal  lines.  The  blanks  were 
then  brou<i:ht  back  to  the  house  of  Bingley  and  Dutton,  where  the  water -mark  was 
introduced  into  the  paper;  after  which  Bingley,  in  the  presence  of  Dutton, 
impressed  the  date  line  and  number,  and  Dutton  added  the  signature.  It  did  not 
appear  that  Batkin  was  present  at  this  time  The  jury  found  that  all  three  con- 
curred and  co-operated  in  the  design  and  execution  of  the  forgery,  each  taking  his 
own  part,  and  that  Bingley  and  Dutton  acted  together  in  completing  the  notes. 
The  judges  were  of  opinion  that,  as  each  of  the  prisoners  acted  in  completing 
some  part  of  the  forgery,  and  in  pursuance  of  the  common  plan,  each  was  a  prin- 
cipal in  the  forij^ery ;  and  that  although  Batkin  was  not  present  when  the  note  was 
completed  by  the  signature,  he  was  equally  guilty  with  the  others.(x) 
if.r^'i-^  So  if  several  make  distinct  parts  of  a  forged  instrument,  each  is  *a  prin- 
-'  cipal,  though  he  does  not  know  by  whom  the  other  parts  are  executed,  and 
though  it  is  finished  by  one  alone  in  the  absence  of  the  others. (/)  On  an  indict- 
ment against  Dmh,  Kirkwood,  and  Stamjieltf^  for  forging  a  note,  and  against 
Collins  and  Campbell  as  accessories  before  the  fact,  it  appeared  that  Stansfield 
made  the  paper,  Kirkwood  engraved  the  plate,  and  struck  off  the  impression;  and 
Dade,  in  the  absence  of  Stansfield  and  Kirkwood,  filled  up  and  finished  the  note. 
Stansfield,  when  he  made  the  paper,  did  not  know  that  Kirkwood  or  Dade  were  to 
have  anything  to  do  with  the  forgery ;  nor  did  Kirkwood  know,  when  he  engraved 
the  plate  and  made  the  impression,  that  Dade  or  Stansfield  were,  or  were  to  be, 
concerned.  Collins  and  Campbell  were  the  movers,  and  through  them  all  the 
parties  were  set  to  work.  Dade  was  uot  upon  his  trial,  and  Collins  and  Campbell 
could  not  properly  be  tried,  unless  Stansfield  and  Kirkwood  were  to  be  deemed 
principals.  The  judges  were  unanimous  that  Kirkwood  and  Stansfield  were  prin- 
cipals, and  that  the  ignorance  of  Stansfield  and  Kirkwood  of  those  who  were  to 
effect  the  other  parts  of  the  forgery  was  immaterial :  it  was  sufficient  if  they  knew 
it  was  to  be  effect^id  by  somebody.(u)  There  was  another  indictment  against  Dade 
and  Kirkwood  for  forgery,  and  against  Collyer  and  Calvert  as  accessories  before 
the  fact.  Kirkwood  engraved  the  plate,  and  worked  off  the  impression  from  it, 
and  Dade,  in  his  absence,  filled  up  the  notes ;  Dade  was  not  on  his  trial.  It  was 
held,  that  Kirkwood  was  a  principal  (v) 

It  follows,  from  the  two  last  cases,  that  those  who  procure  ^and  cause  an  instru- 
ment to  be  forged,  but  execute  no  part  of  the  forgery,  and  are  not  present  when  it  is 
executed,  arc  accessories  before  the  fact,  and  not  principals. 

Where  three  pei-sons  agreed  to  utter  a  forged  bank  note,  and  one  uttered  it  at 
Gosport,  and  the  other  two,  by  previous  concert,  waited  at  Portsmouth ;  the  two 
latter  were  held  to  be  accessories.(/o) 

In  crimen  under  the  degree  of  fehmy  there  can  be  no  accessories ;  but  all  persons 
concerned  therein,  if  guilty  at  all,  are  principals.(x)* 

(»)  Rex  V.  Bingley,  R.  k  R.,  C.  0.  R.  446. 

{t)  Rex  V.  Kirkwood,  R.  k  M.,  C.  C.  R.  304  ;  Rex  o.  Dade,  Ibid.  307  ;  Rex  v.  Bingley,  R. 
k  R.  446. 

(u)  Rex  17.  Kirkwood,  3  Burn.,  J.  D.  k  W.  Ed.  286,  MSS.,  Bayley,  B. ;  s.  c.  Rex  v.  Dade, 
R.  k  M.,  0.  C.  R.  307. 

(f)  Rex  V.  Kirkwood,  3  Burn.  J.  D.  k  W.  Ed.  286,  MSS.,  Bavley,  B. ;  s.  c,  R.  k  M.,  C.  C. 
R.  304. 

(tr)  Rex  V.  Soares,  Atkinson  and  Brighton,  MS. ;  s.  o.  974,  R.  &  R.  25 ;  and  see  Rex  r. 
Badcock,  R.  k  R.  249. 

(x)  4  Blac.  Com.  36;  1  Hale  613,  Po9t,  p.  128,  note  (b). 

^  No  accessories  in  misdemeanors :  see  Lowenstein  v.  People,  54  Barb.  299 ;  Comm.  v. 
Burns,  4  J.  J.  Marsh.  182;  State  ».  Wcstfield,  I  Bailey  132;  Ciirlin  v.  State,  4  Yerg. 
143.  See  also  Comm.  v,  Gillespie,  7  S.  &  R.  469 ;  U.  S.  v.  Morrow,  4  Wash.  C.  C.  733 ; 
Ward  V.  People,  3  Hill  385;  Comm.  v.  M'Atee,  8  Dana  28.  One  who  invites  others 
to  commit  an  assault  and  battery  is  gailty  and  may  be  punished  as  a  principal,  if  the 
offence  be  actually  committed,  although  he  did  not  otherwise  participate  in  it:  State 
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It  should  be  observed,  as  to  felonies  created  by  Acts  of  Parliament,  that  regu- 
larly if  an  Act  of  Parliament  enact  an  offence  to  be  felony,  thoujrh  it  mention 
nothing  of  accessories  before  or  after,  yet  virtually  and  consequentially  those  that 
counsel  or  command  the  offence  are  accessories  before  the  fact,  and  those  who 
knowingly  receive  the  offender  are  accessories  after.  (,y) 

It  is  a  maxim  that  accessorius  sequitur  naturam  sui  principalis  ;(z)  and  therefore 
an  accessory  cannot  be  guilty  of  a  higher  crime  than  his  principal.  Certain  acces- 
sories after  the  fact,  namely  receivers  *of  stolen  goods,  are  in  some  instances  r^^r^Q 
punished  with  more  severity  than  the  principal  offenders. (a)  l     "* 

It  has  been  occasionally  much  considered  how  far  an  accessory  is  involved  in  the 
guilt  of  the  principal  when  the  principal  does  not  act  in  conformity  with  the  plans 
ind  instructions  of  the  accessory.     With  regard  to  this,  it  appears  that  if  the  prin- 
cipal totally  and  substantially  varies  from  the  terms  of  the  instigation,  if  being 
solicited  to  commit  a  felony  of  one  kind,  he  wilfully  and  knowingly  commit  a  felony 
of  another,  he  will  stand  single  in  that  offence,  and  the  person  soliciting  will  not  be 
involved  in  his  guilt.(6)     Thus  if  A.  command  B.  to  burn  C  's  house,  and  he  in 
80 doing  commits  a  robbery;  now  A.,  though  accessory  to  the  burning,  is  not  acces- 
sory to  the  robbery,  for  that  is  a  thing  of  a  distinct  and  unconsequential  nature.(c) 
And  if  A.  counsels  B.  to  steal  goods  of  C.  on  the  road,  and  B.  breaks  into  C/s 
house  and  steals  them  there,  A.  is  not  accessory  to  the  breaking  the  house,  because 
that  is  a  felonv  of  another   kind.(J)     He  is  however  accessory  to  the  stealing.(e) 
But  if  the  principal  complies  in  substance  with  the  instigation  of  the  accessory, 
varying  only  in  circumstances  of  time  or  place,  or  in  the  manner  of  execution,  the 
accessory  will  be  involved   in  his  guilt :  as  if  A.  command   B.  to  murder  C.  by 
poison,  and  B.  does  it  by  a  sword  or  other  weapon,  or  by  any  other  means,  A.  is 
accessory  to  this  murder  ;  for  the  murder  of  C.  was   the  object  principally  in  con- 
templation, and  that  is  effectcd.(/)     And  it  seems  that  if  A.  counsels  B.  to  steal 
goods  in  C.'s  house,  but  not  to  break  into  it,  and  B.  does  break  into  it,  A.  is  acces- 
sory to  the  breaking.(/7)     And  where  tlie  principal  goes  beyond  the  terms  of  the 
solicitation,  yet  if,  in  the  event,  the  felony  committed  was  a  probable  consequence 
of  what  was  ordered  or  advised,  the  person  giving  such  orders  or  advice  will  be  an 
accessory  to  that  felony.     As  if  A.  advise  B.  to  rob  C,  and  in  robbing  him  B.  kills 
him,  either  upon  resistance  made,  or  to  conceal  the  fact,  or  upon  any  other  motive 
operating  at  the  time  of  the  robbery :  or  if  A.  solicit  B.  to  bum  the  house  of  C, 
and  B.  does  it  accordingly,  and  the  flames  taking  hold  of  the  house  of  D.,  that 
likewise  is  burnt :  in  these  cases  A.  is  accessory  to  B.  both  in  the  murder  of  C.  and 

(y)  1  Hale  613,  614,  704 ;  3  Inst.  59.  (z)  3  lost.  139  ;  4  Blac.  Com.  36. 

(o)  Fourteen  year's  penal  servitude,  by  24  k  25  Vict.  c.  96,  s.  91. 
[h)  Post.  369.  (c)  1  Hale  617  ;  4  Blac.  Com.  37. 

[d]  Plowd.  475.  («)  I  Hale  617. 

(/)  Post.  369,  370 ;  2  Hawk.  P.  C.  c.  29,  s.  20. 
Bac.  Max.  Reg.  16. 


p.  Ljmburn,  1  Brevard  397.  Where  the  agent  who  does  the  act  constituting  the  offence 
is  himself  guilty,  he  is  the  principal  if  it  be  a  felony,  and  the  employer  is  an  accessory 
before  the  fact ;  but  if  it  be  a  misdemeanor  both  are  principals  :  People  v.  Adams,  3  Denio 
190.  Ail  those  who  aid  or  abet  the  commission  of  a  misdemeanor,  are  principal  offenders. 
Therefore  one  who  demises  a  house  with  the  intent  that  it  shall  he  kept,  and  which  is 
•ccordingjy  kept,  for  the  purposes  of  public  prostitution,  and  who  derives  a  profit  from 
that  mode  of  using  the  property,  is  punishable  by  indictment  for  a  misdemeanor.  The 
iodictmeat  should  charge  the  defendant  as  the  keeper  of  a  common  bawdy-house  in  the 
ordioarj  form  ;  and  the  lessee  who  lives  in  and  conducts  the  house  may  be  joined  with 
the  leggor  in  the  indictment:  People  v.  Erwin,  4  Denio  129.  In  all  offences  less  than 
feloDies  those  who  in  felonies  would  be  accessories  before  the  fact,  become  principals,  and 
most  be  proceeded  against  accordingly:  Williams  v.  State,  11  S.  k  M.  58.  There  can  be 
no iccesgories  in  inferior  offences;  but  whatever  will  make  one  an  accessory  before  the 
f*ct,  will  make  him  a  principal  in  trespass  and  other  misdemeanors,  as  in  battery,  forgery 
at  common  law  and  others.  Procurers  and  aiders,  therefore,  are  principals  in  such  caf^es, 
tod  may  be  so  charged  in  the  indictment :  State  v.  Cheek,  13  Ired.  114.  One  who  incites 
or  procures  another'  to  commit  an  assault,  though  not  present  at  its  commission,  nor 
otbenrise  participating  therein,  may  be  indicted  and  punished  as  a  principal :  Baker  v. 
State,  12  Ohio  (N.  S.)  214. 
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in  the  burning  of  the  house  of  D.  The  advice,  solicitation,  or  orders,  were  pursued 
in  substance,  and  were  extremely  flagitious  on  the  part  of  A. ;  and  the  eTents, 
though  possibly  falling  out  beyond  his  original  intention,  were,  in  the  ordinary 
course  of  things,  the  probable  consequences  of  what  B.  did  under  the  influence  and 
at  the  instigation  of  A.(/i) 

Where  A.  counselled  a  pregnant  woman  to  murder  her  child  when  it  should  be 
born,  and  she  murdered  it  accordingly,  A.  was  held  to  be  accessory  to  the  murder : 
the  procurement  before  the  birth  being  considered  as  a  felony  continued  after 
the  birth,  and  until  the  murder  was  perpetrated  by  reason  of  that  procuremcnt.(i) 
^pq-i  *But  more  difficult  questions  arise  where  the  principal  hy  mistake  commiU 
J  a  different  crime  from  that  to  which  he  was  solicited  by  the  accessory.  It 
has  been  said,  that  if  A.  orders  B.  to  kill  C,  and  he  by  mistake  kills  D.,  or  aiming 
a  blow  at  C.  misses  him  and  kills  D.,  A  will  not  be  accessory  to  this  murder,  be- 
cause it  differs  in  the  person. (A:)  And  in  support  of  this  position  Saunders  caseC/) 
is  cited  ;  who,  with  the  intention  of  destroying  his  wife,  by  the  advice  of  one  Archer^ 
mixed  poison  in  a  roasted  apple,  and  gave  it  her  to  eat ;  and  the  wife  having  eaten 
a  small  part  of  it,  and  having  given  the  remainder  to  their  child,  Saunders  (making 
only  a  faint  attempt  to  save  the  child  whom  he  loved,  and  would  not  have  destroyed) 
stood  by  and  saw  it  eat  the  poison,  of  which  it  soon  afterwards  died.  And  it  was 
held,  that  though  Saunders  was  clearly  guilty  of  the  murder  of  the  child,  yet  Archer 
was  not  accessory  to  that  murder.  But  Mr.  J.  Foster  thinks  that  this  case  of 
Saunders  docs  not  support  the  position  (which  he  calls  a  merciful  opinion)  to  its 
full  extent;  and  he  proposes  the  following  case  as  worthy  of  consideration  : — '*B. 
is  an  utter  stranger  to  the  person  of  C. ;  A.  therefore  takes  upon  him  to  describe 
him  by  his  stature,  dress,  age,  complexion,  i^c ,  and  acquaints  B.  when  and  where 
he  may  probably  be  met  with.  B.  is  punctual  at  the  time  and  place ;  and  D.,  a 
person  possibly  in  the  opinion  of  B.  answering  the  description,  unhappily  comes  by 
and  is  murdered,  upon  a  strong  belief  on  the  part  of  B.  that  this  is  the  man  marked 
out  for  destruction.  Here  is  a  lamentable  mistake; — but  who  is  answerable  for  it? 
B.  undoubtedly  is ;  the  malice  on  his  part  egreditur  personam.  And  may  not  the 
same  be  said  on  the  part  of  A.  ?  The  pit  which  he,  with  a  murderous  intention, 
dug  for  C,  D.  through  his  guilt  fell  into  and  perished.  For  B.,  not  knowing  the 
person  of  C.,  had  no  other  guide  to  lead  him  to  his  prey  than  the  description  A. 
gave  of  him.  B.  in  following  this  guide  fell  into  a  mistake,  which  it  is  great  odds 
any  man  in  his  circumstances  might  have  fallen  into.  I  therefore,  as  at  present 
advised,  conceive  that  A.  was  answerable  for  the  consequence  of  the  flagitious 
orders  he  gave,  since  that  consequence  appears,  in  the  ordinary  course  of  things, 
to  have  been  highly  probable."(m) 

Mr.  J.  Foster  then  proposes  the  following  criteria,  as  explaining  the  grounds 
upon  which  the  several  cases  falling  under  this  head  will  be  found  to  turn  : — ''  Did 
the  principal  commit  the  felony  he  stands  charged  with  under  the  influence  of  the 
flagitious  advice ;  and  was  the  event,  in  the  ordinary  course  of  things,  a  probable 
consequence  of  that  felony?  or  did  he,  following  the  suggestions  of  his  own  wicked 
heart,  wilfully  and  knowingly  commit  a  felony  of  another  kind,  or  upon  a  different 

subject."  (w) 

A.  commands  B.  to  kill  C,  but  before  the  execution  thereof  repents  and  counter- 
mands B.,  yet  B.  proceeds  in  the  execution  thereof;  A.  is  not  accessory,  for  his 
consent  continues  not,  and  he  gave  timely  countermand  to  B. :  but  though  A.  had 
repented,  yet  if  B.  had  not  been  actually  countermanded  before  the  fact  committed, 
A.  had  been  accessory. (o) 

;(t/, .-,       IV.  An  accessory  after  the  fact  is  a  person  who,  knowing  a  *felony  to 

-'   have  been  committed  by  another,  receives,  relieves,  comforts,  or  assists  the 

felon  {^pY     And  it  seems  to  have  been  agreed,  that  any  assistance  given  to  one 

(A)  Post.  3Y0.  (t)  Rex  v,  Parker,  Dy.  186,  a.  pi.  2. 

\k)  1  Hale  617;  3  Inst.  51.  (/)  Plowd.  475;  I  Hale  431. 

(m)  Post.  370,  371.  (n)  Post.  372. 

(o)  1  Hale  617.  {p)  1  Hale  618 ;  4  Blac.  Com.  37. 

1  Harril  v.  State,  29  Miss.  702. 


CHAP.  Ill  ]  Of  Accessories  before  the  Fact.  64 

known  to  be  a  felon,  in  order  to  hinder  his  being  apprehended  or  tried,  or  suffering 
the  punishment  to  which  he  is  condemned,  is  a  sufficient  receipt  to  make  a  man 
an  accessory  of  this  description  :  as  whore  one  assists  a  felon  with  a  horse  to  ride 
twaj,  or  with  money  or  victuals  to  support  him  in  his  escape,  or  where  one  harbors 
and  conceals  in  his  house  a  felon  under  pursuit,  by  reason  whereof  the  pursuers 
cannot  find  him ;  and  much  more  where  one  harbors  in  his  house  and  openly  pro- 
tects such  a  felon,  by  reason  whereof  the  pursuers  dare  not  take  him.(y)     If  A. 
has  his  goods  stolen  by  B.,  and  C.  knowing  they  were  stolen  receives  them,  this 
simply  of  itself  makes  not  an  accessory ;  but  if  B.  come  to  C.  and  deliver  him  the 
goods  to  keep  for  him,  C.  knowing  that  they  were  stolen,  and  that  B.  stole  them, 
or  if  G.  receive  the  goods  to  facilitate  the  escape  of  B.,  or  if  C.  knowingly  receives 
them  upon  agreement  to  furnish  B.  with  supplies  out  of  them,  and  accordingly 
sapplies  him,  this  makes  C.  an  accessory.     But  the  bare  receiving  of  stolen  goods, 
koopiB|^them  to  be  stolen,  makes  not  an  accessory;  for  he  may  receive  them  to 
keeMprthe  true  owner,  or  till  they  are  recovered  or  restored  by  law.(r) 

Whore,  afler  setting  out  the  conviction  of  a  principal  for  a  robbery  of  a  £100 
note,  an  indictment  alleged  that  the  prisoner  did  receive,  harbor,  maintain,  relieve, 
aid.  comfort  and  assist  the  principal,  knowing  him  to  have  committed  the  robbery, 
aod  it  appeared  that  shortly  af^er  the  robbery  the  prisoner  applied  to  his  landlady 
to  change  the  note,  but  did  not  succeed ;  and  that  the  principal  went  to  a  shop  to 
purchase  some  articles,  for  the  payment  of  which  he  tendered  the  note,  and  re- 
ceived a  large  part  of  it  in  change,  and  that  during  the  time  he  was  in  the  shop 
the  prisoner  was  waiting  outside;  Maule,  J.,  held  that  there  was  evidcuce  of  com- 
fortiDg  and  assisting.  If  a  man  stole  a  horse,  and  another  assisted  him  in  coloring 
and  disguising  him,  so  that  he  could  not  be  known  again,  that  would  make  him  an 
accesory.  Here  the  prisoner  assists  the  party  who  has  stolen  the  note  tt)  got  rid 
of  it,  and  thus  evade  the  justice  of  the  country. («) 

Where  a  lad  robbed  a  banking  house,  in  which  he  was  clerk,  and  the  same 
evening  went  to  the  room  of  the  prisoner,  a  man,  where  he  stjiyed  twenty  minutes, 
and  both  of  them  proceeded  together  that  evening,  by  coach,  to  Bristol,  and  thence 
to  Liverpool,  where  they  were  apprehended  before  they  set  sail  f^r  America, 
whither  the  prisoner  had  said  they  were  going:  it  wsis  held  that  this  was  evidence 
to  po  to  the  jury,  upon  an  indictment  charging  the  prisoner  with  harboring,  re- 
ceiving, and  maintaining  the  boy,  although  the  places  in  the  coaches  were  paid  for 
bj  the  boy.(<)  So  a  man  who  employs  another  person  tt)  harbor  the  principal  may 
be  convicted  as  an  accessory  after  the  fact,  although  he  himself  did  no  act  of  re- 
lieving or  assisting  the  principal.(tt) 

*Als(),  whoever  rescues  a  felon  from  an  arrest  for  the  felony,  or  voluntiirily  r^^c 
«nd  intentionally  suffers  him  to  escape,  is  an  accessory  to  the  felony  :(v)  and  •- 
It  has  been  said,  that  those  are  in  like  manner  guilty  who  oppose  the  apprehending 
of  a  felon  (ir)  It  is  agreed  by  all  the  books,  that  a  man  may  be  an  accessory  after 
the  fact  by  receiving  one  who  was  an  accessory  before,  as  well  as  by  receiving  a 
pnncipal.(ic)  And  it  has  been  holden,  that  a  man  may  make  himself  an  accessory 
after  the  fact  to  a  larceny  of  his  own  goods,  or  to  a  robbery  on  himself,  by  harbor- 
ing or  concealing  the  thief,  or  assisting  in  his  escapc.(y) 

In  order  to  support  a  charge  of  receiving,  harboring,  comforting,  assisting  and 

nwmtaining  a  felon,  there  must  be  some  act  proved  to  have  been  done  to  assist  the 

fekm  personally ;  it  is  not  enough  to  prove  possession  of  various  sums  of  money 

oenved  from  the  disposal  of  the  property  stolen. (s) 

Where  an  indictment  alleged  that  AlilU  sent  letters  demanding  money  with 

(j)2Uawk.  P.  C.  c.  29,  s.  26;  1  Hale  618,  619;  4  Blac.  Cora.  38. 

('')  I  Hale  619.  («)  Reg.  v.  Biitterfield,  I  Cox  C.  C.  39. 

^0  lUi  r.  Lee.  6  C.  &  P.  536  (25  E.  C   L.  R.),  Williams,  J. 

i")  Rex  r.  Jttrvis,  2  M.  &  Rob.  40,  Gurney,  B. 

(rj  2  Hawk.  P.  C.  c.  29,  s.  27  ;  1  HhIc  619  ;  but  not  the  merely  suffering  iiim  to  escape, 
^hcre  it  is  a  bare  omission  :   1  Hale  619 ;  2  Hawk.  P.  C.  c.  29,  s.  29. 

{•')  2  Hawk.  P.  C.  c.  29,  s.  27.  (z)  2  Hawk.  P.  C.  c.  29,  s.  I. 

{»}  Fon.  123 ;  Cromp.  Just.  41  6,  pi.  4  aud  5. 

{z)  Reg.  V,  Chappie,  9  C.  A  P.  355  (38  E.  C.  L.  R  ),  Law,  R.,  after  consulting  Littledale, 
J.i  And  Aldenoo,  B. 
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meDace8,  and  that  the  prisoner  did  ^^feloniously  receive,  harbor,  maintain,  and 
assist"  the  said  Mills,  knowing  her  to  have  committed  the  said  felony,  and  the 
letters  contained  threats  of  exposing;  the  immorality  of  the  prosecutor,  and  one  of 
them  threatened  to  insert  a  paragraph  in  the  ^'  Satirist ;  *'  and  immediately  after- 
wards articles  reflecting  on  the  prosecutor  appeared  in  that  paper,  of  which  the 
prisoner  was  the  proprietor,  and  on  being  cautioned  as  to  the  course  he  was  pur- 
suing, the  prisoner  said  he  could  not  stop  the  publication  of  such  articles  in  future, 
and  referred  to  Mills,  and  gave  her  address,  and  on  being  told  that  the  prosecutor 
would  submit  to  a  little  extortion  rather  than  have  his  character  assailed,  the 
prisoner  consented  to  wait  a  week  that  the  prosecutor  might  be  spoken  to  on  the 
subject.  Notices,  however,  that  further  articles  of  the  same  nature  would  be  pub- 
lished continued  to  appear  in  the  "  Satirist."  It  was  contended  that  there  was 
no  evidence  to  prove  that  the  prisoner  was  an  accessory ;  it  was  answered  that  any 
assistance  given  to  the  principal  to  enable  her  to  carry  out  the  object  with  which 
the  felony  was  committed  was  sufficient.  Erie,  J. :  "I  do  not  agree  to  that  propo- 
sition ;  the  assistance  must  tend  to  prevent  the  principal  felon  from  being  brought 
to  justice.  The  question  is,  did  he,  after  the  felony  was  complete,  assist  the  felon 
to  elude  justice?  It  is  no  part  of  this  felony  that  the  money  should  be  paid  :  the 
crime  is  complete  as  soon  as  the  demand  is  made.  Can  it  be  said,  then,  that  by 
assisting  in  a  fresh  attempt  to  obtain  money,  he  aided  her  in  concealing  or  even 
carrying  out  the  one  completed."  Erie,  J.,  however  left  the  case  to  the  jury,  in- 
tending to  reserve  the  point;  but  the  jury  acquitted  the  prisoner.(a) 

Where  an  Act  of  Parliament  enacts  an  offence  to  be  felony,  though  it  mentions 
nothing  of  accessories,  yet  virtually  and  consequentially  those  that  knowingly  re- 
j^P^.-|  ceive  the  offender  are  accessories  *a/?er.(?>)  It  has,  however,  been  said,  that 
-I  if  the  Act  of  Parliament  that  makes  the  felony  in  express  terms,  comprehend 
accessories  he/ore^  and  make  no  mention  of  accessories  after,  it  seems  there  can  be 
no  accessories  after ;  the  expression  of  procurers,  counsellors,  abettors,  all  which 
import  accessories  before,  making  it  evident  that  the  Legislature  did  not  intend  to 
include  accessories  after,  whose  offence  is  of  a  lower  degree  than  that  of  accessories 
before. ((•)  But  by  others  it  is  considered  to  be  settled  law,  that  in  all  cases  where 
a  statute  makes  any  offence  treason,  or  felony,  it  involves  the  receiver  of  the  offender 
in  the  same  guilt  with  himself,  in  the  same  manner  as  in  treason  or  felony  at  com- 
mon law.  unless  there  be  an  express  provision  to  the  contrary. ('(rf)  And  although 
it  be  generally  true,  that  an  Act  of  Parliament  creating  a  felony  renders  conse- 
quentially accessories  before  and  after  within  the  same  penalty,  yet  the  special 
penning  of  the  Act  sometimes  varies  the  case :  thus  the  3  lien.  7,  c.  2  (now  re- 
pealed), for  taking  away  women,  made  the  taking  away,  the  procuring  and  abetting, 
and  also  the  wittingly  receiving,  all  equally  felonieB  and  excluded  from  clergy. 
So  that  Acts  of  Parliament  may  diversify  the  offenoes  of  accessory  or  principal  ac- 
cording to  their  various  penning,  and  have  done  so  in  many  cases  (e) 

There  is  no  doubt  but  that  it  is  necessary  for  a  receiver  to  have  had  notice, 
either  express  or  implied,  of  the  felony  having  been  committed,  in  order  to  make 
him  an  accessory  by  receiving  the  felon ;(/)  and  it  is  also  agreed,  that  the  felony 
must  be  complete  at  the  time  of  the  assistance  given,  else  it  makes  not  the  assisUint 
an  accessory.  So  that  if  one  wound  another  mortally,  and  after  the  wound  given,  but 
before  death  ensues,  a  person  assists  or  receives  the  delinquent;  this  does  not  make 
him  accessory  to  the  homicide,  for  till  death  ensues  there  is  no  felony  committed.(y) 

The  law  has  such  a  regard  to  the  duty,  love,  and  tenderness,  which  a  wife  owes 
to  her  husband,  that  it  does  not  make  her  an  accessory  to  the  felony  by  any  receipt 
whatever  which  she  may  give  to  him;  considering  that  she  ought  not  to  discover 
her  husband.(A) 

(a)  Reg.  V.  Hansill,  3  Cox  C.  C.  5f)7.  (b)  1  Hale  613,  ante,  p.  61. 

(c)  1  Hale  614.  (</)  2  Hawk.  P.  C.  c.  20.  s.  14. 

(«)  I  Hale  614.  (/)  2  Hawk.  P.  C.  c  29,  s.  32. 

(g)  2  Hawk.  c.  29,  8.  35 ;  4  Blac.  Com.  38;  but  I  apprehend  it  would  make  him  ac- 
cessory to  the  felony  of  maliciously  wounding.     C.  S.  G. 

(A)  2  Hawk.  c.  29,  s.  34;  1  Hale  621,  ante,  p.  46.  But  this  applies  to  no  other  relation 
besides  that  of  a  wife  to  her  husband ;  and  the  husband  may  be  an  accessory  for  the 
receipt  of  his  wife :  1  Hale  621. 
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It  is  Dot  thought  neceswiry  to  discuss  further  the  general  principles  of  law  re- 
lating to  accessories  afler  the  fact,  since  prosecutions  against  such  persons  grounded 
OD  the  common  law  are  seldom  instituted  at  the  present  time ;  nor  do  they  appear 
to  have  been  frequent  for  many  years  past,  nor  to  have  had  any  great  effect.(i) 
It  should  seem,  however,  that  the  7  &  8  Geo.  4,  c.  28,  ss.  8,  9,  will  apply  to  acces- 
pories  after  the  fact,  where  no  punishment  is  specially  provided  for  their  felony.(/i:) 
The  Cons«»lidation  Acts  of  the  24  &  25  Vict,  make  accessories  after  the  fact  to 
felonies  punishable  under  those  Acts  respectively  liable  to  imprisonment  for  any 
term  not  exceeding  two  year8.(/) 

"^The  principal  and  accessory  may  be  indicted  in  the  same  indictment,  and  p^/.,. 
tried  together,  which  is  the  best  and  most  usual  course.  Formerly  the  ac-  *- 
cessory  could  not,  without  his  own  consent,  have  been  brought  to  trial  till  the  guilt 
of  the  principal  was  legally  ascertained  by  conviction  or  outlawry,  unless  they  were 
tried  together. (//)*  And  an  accessory  could  not  in  such  case  have  been  tried,  un- 
it) Post.  372.  (k)  See  ante,  p.  3. 
[l)  See  ante,  p.  5.  (//)  1  Hale  623 ;  2  Hawk.  c.  29,  8.  45;  Post.  360. 


^  Where  the  accessory  is  tried  alone,  the  record  of  the  principars  conviction  must  be 
produced :  but  if  there  are  counts  charjjing  the  accessory  with  *' being  present,  aiding  and 
abettiDg:,"  the  guilt  of  the  principal  may  be  proved  by  parol  testimony,  although  he  may 
have  been  actually  convicted :  State  v.  Taylor,  2  Bailey  49. 

hilictment.  The  first  count,  after  stating  that  A.  B.  had  committed  larceny  at,  &c.,  on, 
ic.  (.harped  the  defendant  with  then  and  there  aiding  and  abetting  A.  B.,  &c.  The  second 
count  charged  the  defendant  as  an  accessory  to  the  larceny  before  the  fact.  Plea,  not 
RQiliy.  Verdict  and  judgment  against  the  defendant.  Held,  I.  That  the  want  of  an  aver- 
neot  in  the  indictment,  that  the  principal  had  been  convicted,  was  no  ground  for  arresting 
the  judgment.  2.  That  an  accessory  must  be  tried  after  the  conviction  of  the  principal, 
or  be  tried  with  him :  Harty  v.  State,  3  Blackf.  386.  Where  the  principal  and  accessory 
are  joined  in  one  indictment,  but  are  tried  separately,  the  record  of  the  conviction  of  the 
principal  is  primQ  facte  evidence  of  his  guilt,  upon  the  trial  of  the  accessory,  and  the 
burden  of  proof  rests  on  the  accessory,  not  merely  that  it  is  questionable  whether  the 
principal  ought  to  have  been  convicted,  but  that  he  clearly  ought  not  to  have  been  con- 
victed: Comm.  V.  Knapp,  10  Pick.  477.  See  also  State  v.  Cruak,  2  Bailey  6G.  It  is  not 
necessary  to  set  out  the  conviction  of  the  principal  in  the  indictment :  Ibid.  The  court 
ni»T  in  its  discretion  permit  an  accessory  to  be  tried  separately  from  the  principal:  State 
V.  Yaney,  I  Const.  Rep.  237.  An  accessory  cannot  be  put  on  trial  before  the  conviction 
of  the  principal  unless  he  consent  thereto,  or  be  put  on  trial  with  his  principal :  State 
*'.  Pybus,  4  Hamp.  442  ;  Whitehead  v.  State,  Ibid.  278 ;  Comm.  v.  Woodward,  Thacher's 
Crim.  Cas.  63 ;  Sampson  v.  Comm.,  5  W.  k  S.  385.  Accessory  discharged  by  acquit- 
tal of  principal:  United  States  v.  Crane,  4  McLean  317.  On  the  trial  of  a  prisoner 
indicted  as  an  accessory  to  murder,  the  record  of  the  conviction  of  the  principal  is  evi- 
dence to  prove  that  conviction,  and  all  its  legal  consequences,  though  not  evidence  of 
the  fact  of  the  guilt  of  the  prisoner:  Keithler  v.  State,  10  Sm.  k  Marsh.  192.  Where  a 
principal  and  accessory  are  tried  separately,  though  on  the  same  indictment,  evidence  of 
the  conviction  of  the  principal  is  not  admissible  on  the  trial  of  the  accessory,  unless  judg- 
ment has  been  first  rendered  against  the  principal :  State  v.  Duncan,  6  Ired.  98.  An 
accessory  cannot  take  advantage  of  error  in  the  record  against  the  principal,  and  the 
attainder  of  the  principal  while  unreversed  is  primd.  facie  evidence  against  the  accessory 
of  the  principal's  guilt:  State  v.  Duncan,  6  Ired.  230.  The  confession  of  a  principal  is 
not  evidence  against  an  accessory :  State  v.  Newport,  4  Harring.  5t>7.  Upon  the  trial  of 
a  principal  in  the  second  degree,  it  is  competent  for  the  state  to  offer  in  evidence  an  ad- 
niision  of  his  own  guilt  made  by  the  principal  in  the  first  degree,  to  establish  the  fact  of 
•Qch  guilt,  in  addition  to  the  record  of  his  conviction.  The  original  indictment,  verdict, 
^d  judgment  against  a  principal  in  the  first  degree  are  admissible  against  one  inaicted 
'n  the  second  degree,  and  is  primd  facie  evidence  of  the  guilt  of  the  principal  in  the  first 
^•gree:  8tudstill  v.  State,  7  Geo.  2.  The  principal  must  be  tried  and  convicted  before 
an  accessory  can  be  tried :  Bacon  v.  People,  1  Parker  C.  R.  246.  It  is  only  necessary  that 
one  of  several  principals  should  be  convicted  :  Starin  v.  People,  45  N.  Y.  333.  To  estab- 
lish the  guilt  of  one  charged  as  accessory  before  the  fact  to  a  felony,  the  guilt  of  the 
principal  must  first  be  proved  :  Ogden  o.  Stiite,  12  Wis.  532.  An  accessory  may  be  indicted 
without  the  conviction  of  the  principal  being  averred,  but  his  guilt  must  be  averred,  and 
tbe  evidence  must  show  that  his  guilt  was  legally  established  before  the  trial  of  the  ac- 
cessory: Holmes  r.  Comm.,  I  Casey  221.  Where  the  accessory  is  tried  alone  before  the 
conviction  of  the  principal,  acts  and  conduct  of  the  principal,  immediately  following  the 
commiggion  of  the  offence  and  tending  to  show  that  he  committed  it,  are  competent  evi- 
dence to  prove  the  guilt  of  the  principal :  State  v.  Rand,  33  N.  H.  216.  A  discharge  of 
t^e  principal  in  the  first  degree  in  an  indictment  for  murder  does  not  discharge  the  other 
defendanta  who  are  arraigned  as  accessories :  State  v.  Phillips,  24  Mo.  475.    On  an  indict- 
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less  the  principal  had  heen  attaiDted,  so  that  if  the  principal  stood  mute  of  malice, 
or  challenged  peremptorily  ahove  the  legal  numher  of  jurors,  or  refused  to  answer 
directly  to  the  charge,  the  accessory  could  not  have  been  put  upon  his  trial. (m) 
But  the  24  &  25  Vict.  c.  94,  which  came  into  operation  on  Nov.  1,  1861,  has  made 
the  following  salutary  provisions  for  the  effectual  prosecution  of  accessories. 
"  As  to  accessories  before  the  fact : 

Sec.  1.  "Whosoever  shall  become  an  accessory  before  the  fact  to  any  felony, 
whether  the  same  be  a  felony  at  cummon  law  or  by  virtue  of  any  Act  passed  or  to 
be  passed,  may  be  indicted,  tried,  convicted,  and  punished  in  all  respects  as  if  he 
were  a  principal  felon." 

This  clause  is  taken  from  the  11  &  12  Vict.  c.  46,  s.  1,  upon  which  it  was  held, 
that  it  was  no  objection  to  an  acc^^ory  before  the  fact  being  convicted  that  his 
principal  had  been  acquitted.  IlaU  and  Hughes  were  jointly  indicted  for  stealing 
certain  cotton.  Hall  was  acquitted  and  called  as  a  witness  against  Hughes ;  and 
it  clearly  appeared  that  Hall  had  stolen  the  cotton  at  the  instigation  of  Hughes, 
and  in  his  absence.  It  was  contended,  that  as  Hall  had  been  acquitted,  Hughes 
must  be  so  also ;  for  the  statute  had  only  altered  the  form  of  pleading,  and  not  the 
law,  as  to  accessories  before  the  fact ;  but  it  was  held,  that  the  statute  had  made 
the  offence  of  tlio  accessory  before  the  fact  a  substantive  felony,  and  that  the  old 
law,  which  made  the  conviction  of  the  principal  a  condition  precedent  to  the  con- 
viction of  the  accessory,  was  done  away  by  that  enactment. (rt) 

In  every  case  where  there  may  be  a  doubt  whether  a  person  be  a  principal  or 
accessory  before  the  fact,  it  may  be  advisable  to  prefer  the  indictment  under  this 
section,  as  such  an  indictment  will  be  sufficient,  whether  it  turn  out  on  the  evi- 
dence that  such  person  was  a  principal  or  accessory  before  the  fact,  as  well  as 
where  it  is  clear  that  he  was  either  the  one  or  the  other,  but  it  is  uncertain  which 
he  was. 

It  may  be  well  to  observe,  however,  that  there  are  cases  in  which  it  is  not  clear 
that  an  indictment  under  this  section  would  suffice.  Suppose,  for  instance,  that 
the  offence  of  the  principal  be  local ;  e,  y.,  a  burglary  committed  in  the  county  of 
Worcester,  and  that  the  accessory  is  indicted  in  the  county  of  Stafford  on  the 
ground  that  the  evidence  shows  that  the  acts,  by  which  he  became  accessory,  were 
done  in  the  latter  county,  it  may  be  questionable  whether  the  accessory  could  be 
^^^1  indicted  and  tried  under  this  section  in  that  ^county ;  for  it  only  authorizes 
-'  the  accessory  to  be  indicted  and  tried  **as  if  he  were  a  principal  felon,'*  and 
the  principal  could  only  be  indicted  and  tried  in  Worcestershire.  Possibly  if  such 
an  objection  were  taken  on  the  trial,  it  might  be  held  that  sec.  7  of  this  Act 
authorized  the  indictment  and  trial  in  Staffordshire,  on  the  ground  that  the  evi- 
dence showed  the  party  to  have  become  an  accessory  before  the  fact  in  that  county. 
But  supposing  that  to  be  so,  the  same  question  might  be  raised  in  arrest  of  judg- 
ment or  on  error,  and  on  the  face  of  the  record  all  that  would  appear  would  be 
that  the  prisoner  was  indicted  and  tried  as  a  principal  in  Staffordshire  for  a  bur- 
glary committed  in  Worcestershire;  but  even  here  it  might  be  held  that  the  effect 
of  the  24  &  25  Vict.  c.  94,  s.  1,  is  to  make  every  indictment  which  charges  a 
person  as  principal  contain  a  charge  of  being  accessory  before  the  fact  also,  and 
consequently  that  there  was  nothing  on  the  face  of  the  record  inconsistent  with 

(m)  Post.  362,  where  the  doctrine  is  reprobated ;  and  see  1  Hale  625,  where  it  is  said 
that  it  is  for  this  reason  that  Weston,  the  principal  actor  in  the  murder  of  Sir  Thomas 
Overbury,  could  not  for  a  long  while  be  prevailed  upon  to  plead,  that  so  the  Earl  and 
Countess  of  Somerset,  who  were  the  movers  and  procurers,  might  escape:  1  St.  Tr.  314. 

(n)  Reg.  V.  Hughes,  Bell  G.  G.  242. 

ment  for  an  assault  with  intent  to  kill,  the  defendant  cannot  be  convicted  of  being  an 
accessory  before  the  fact:  State  r.  Scannell,  39  Me.  68  Where  the  offence  of  a  principal 
is  committed  in  one  county  and  that  of  the  accessory  in  another,  the  accessory  may  be 
tried  in  the  county  where  he  performed  the  act  which  made  him  an  accessory :  Bacon  v. 
People,  I  Parker  C.  R.  246.  An  accessory  before  the  fact  to  a  felony  procured  in  another 
state,  to  be  committed  within  New  Hampshire,  cannot  be  tried  for  the  offence  of  procuring 
its  commission,  in  the  County  of  New  Hampshire,  within  which  the  principal  offence  is 
committed :  State  v.  SJoore,  6  Foster  448. 


CHAP.  111.3  Op  Accessories.  68 

the  facts  baviog  proved  that  the  prisoner  was  such  an  accessory  in  Staffordshire. 
However,  in  any  such  case,  it  would  be  prudent  to  insert  a  count  framed  under  the 
next  section. 

In  R^,  V.  Chad  wick, (o)  the  prisoner  was  indicted  as  a  principal  for  murder  by 
arsenic,  and  the  jury  found  that  he  procured  the  arsenic,  and  caused  it  to  be  ad- 
ministered by  another  person,  but  was  absent  when  it  was  administered ;  and  there- 
upon it  was  objected  that  the  11  &  12  Vict.  c.  46,  s.  1,  did  not  apply  to  murder; 
but  Williams,  J.,  overruled  the  objection;  and  having  given  the  matter  full  con- 
sideration, refused  to  reserve  the  point.  And  this  decision  was  clearly  right;  fot 
it  has  been  held  that  a  commission  to  the  ordinary  to  receive  all  clerks  indicted  for 
felony,  but  not  for  murder,  gave  authority  to  the  ordinary  to  receive  a  person 
indicted  for  murder;  and  all  the  justices  said  that  murder  is  felony,  and  if  a  com- 
mission be  made  to  two  to  inquire  of  all  felonies,  they  can  well  take  indictments 
of  murder,  although  a  pardon  of  all  felonies  is  not  available  for  one  indicted  of 
murder;  for  that  is  by  statute  13  R.  2,  st.  2,  c.  l.(/>) 

Sec.  2.  "Whosoever  shall  counsel,  procure,  or  command  any  other  person  to 
commit  any  felony,  whether  the  same  be  a  felony  at  common  law  or  by  virtue  of 
any  Act  passed  or  to  be  passed,  shall  be  guilty  of  felony,  and  may  be  indicted  and 
convicted  either  as  an  accessory  before  the  fact  to  the  principal  felony,  together 
with  the  principal  felon,  or  after  the  conviction  of  the  principal  felon,  or  may  be 
indicted  and  convicted  of  a  substantive  felony  whether  the  principal  felon  shall  or 
sball  not  have  been  previously  convicted,  or  shall  or  shall  not  be  amenable  to 
justice,  and  may  thereupon  be  punished  in  the  same  manner  as  any  accessory  before 
the  fact  to  the  same  felony,  if  convicted  as  an  accessory,  may  be  punishcd."(5') 
"  As  to  accessories  after  the  fact : 
Sec.  3.  ''^yhosoever  shall  become  an  accessory  after  the  fact  to  any  felony, 
whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  any  Act  passed  or  to 
be  passed,  may  be  indicted  and  convicted  either  as  an  accessory  after  the  fact  to 
the  principal  *felony,  together  with  the  principal  felon,  or  after  the  conviction   pj,j/,q 
of  the  principal  felou,  or  may  be  indicted  and  convicted  of  a  substantive   *■ 
felony  whether  the  principal  felon  .shall  or  shall  not  have  been  previously  convicted, 
or  shall  or  shall  not  be  amenable  to  justice,  and  may  thereupon  be  punished  in  like 
manner  as  any  accessory  after  the  fact  to  the  same  felony,  if  convicted  as  an  ac- 
cessory, may  be  punished.*'('*) 

Upon  an  indictment  against  a  prisoner  as  a  principal  he  cannot  be  convicted 
nnder  this  section  as  an  accessory  after  the  fact.  The  prisoner  was  indicted  for 
stealing  from  the  person ;  there  was  no  evidence  to  prove  that  charge,  but  there 
was  ample  evidence  to  prove  that  he  was  an  accessory  after  the  fact  to  the  stealing 
from  the  person ;  it  was  held  that  he  could  not  be  convicted  as  such  accessory 
opon  this  indictment.(«) 

Sec.  4.  "  Every  accessory  afler  the  fact  to  any  felony  (except  where  it  is  other- 
wise specially  enacted),  whether  the  same  be  a  felony  at  common  law  or  by  virtue 
of  any  Act  passed  or  to  be  passed,  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  imprisoned  in  the  common  gaol  or  house  of  correction  for  any  term  not 
«ceeding  two  years,  with  or  without  hard  labor,  and  it  shall  be  lawful  for  the 
^ort.  if  it  shall  think  fit,  to  require  the  offender  to  enter  into  his  own  rccogni- 
^^a^  and  to  find  sureties,  both  or  either,  for  keeping  the  peace,  in  addition  to 
such  punishment:  Provided  that  no  person  shall  be  imprisoned  under  this  clause 
for  not  finding  sureties  for  any  period  exceeding  one  year." 
"As  to  accessories  generally : 
Sec.  5  ''  If  any  principal  offender  shall  be  in  anywise  convicted  of  any  felony, 
)t  shall  be  lawful  to  proceed  against  any  accessory,  either  before  or  after  the  fact, 
iQ  the  same  manner  as  if  such  principal  felon  had  been  attainted  thereof,  notwith- 

(0)  Stafford.  Sum.  Ass.  1850,  MSS.    C.  S.  G. 

(p)  AnonviDoas,  Keilw.  91,  b;  and  see    2  Hale  45 ;  3  Inst.  23G,  and  Graves'  Gr.  St.  20, 
2(1  edit. 

(7)  This  clause  is  taken  from  the  7  Geo.  4,  c.  64,  s.  9 :  and  9  Geo.  4,  c.  54,  s.  23  (I). 
(r)  This  clause  is  Ukea  from  the  11  Ac  12  Vict.  0.  46,  s.  2. 
(')  Reg.  V.  Fallon,  I  L.  ft  C.  217. 
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standiDg  Bach  principal  felon  shall  die,  or  be  pardoned,  or  otherwise  delivered 
before  attainder ;  and  every  such  accessory  shall  upon  conviction  suffer  the  same 
punishment  as  he  would  have  suffered  if  the  principal  "had  been  attainted."(0 

Sec.  6.  '*Any  number  of  accessories  at  different  times  to  any  felony,  and  any 
number  of  receivers  at  different  times  of  property  stolen  at  one  time,  may  be 
charged  with  substantive  felonies  in  the  same  indictment,  and  may  he  tried 
together^  notwithstanding  the  principal  felon  shall  not  be  included  in  the  same 
indictment,  or  shall  not  be  in  custody  or  amenable  to  justice."(u) 

Sec.  7.  ''  Where  any  felony  shall  have  been  wholly  committed  within  England 
j,j-^-l  or  Ireland,  the  offence  of  any  person  who  shall  be  *an  accessory  either  before 
-I  or  after  the  fact  to  any  such  felony  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  by  any  court  which  shall  have  jurisdiction  to  try  the 
principal  felony,  or  any  felonies  committed  in  any  county  or  place  in  which  the 
act,  by  reason  whereof  such  person  shall  have  become  such  accessory,  shall  have 
been  committed  :  and  in  every  other  case  the  offence  of  any  person  who  shall  be  an 
accessory  either  before  or  aft«r  the  fact  to  any  felony  may  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished  by  any  court  which  shall  have  jurisdiction  to 
try  the  principal  felony  or  ani/  felonies  comviittcd  in  any  county  or  place  in  which 
such  2>(^'i'on  shall  be  apprehended  or  he  in  custody,  whether  the  principal  felony 
shall  have  been  committed  on  the  sea  or  on  the  land,  or  begun  on  the  sea  and  com- 
pleted on  the  land,  or  begun  on  the  land  and  completed  on  the  sea,  and  whether 
within  Her  Majesty's  dominions  or  without,  or  partly  within  Her  Majesty's  domin- 
ions and  partly  without;  provided  that  no  person  who  shall  be  once  duly  tried 
either  as  an  accessory  before  or  after  the  fact,  or  for  a  substantive  felony  under  the 
provisions  hereinbefore  contained,  shall  be  liable  to  be  afterwards  prosecuted  for 
the  same  offence." 

This  clause  is  taken  from  the  7  Geo.  4,  c  64,  ss.  9,  10;  9  Geo.  4,  c.  54,  ss  23, 
24  (I.);  and  11  &  12  Vict.  c.  46,  s.  2. 

Under  those  enactments  accessories  might  be  tried  by  any  court  which  had 
jurisdiction  to  try  the  principal,  although  the  principal  felony  had  been  committed 
on  the  sea  or  on  land,  whether  within  the  Queen's  dominions  or  without,  and 
where  the  principal  -felony  was  committed  in  one  county,  and  the  act  by  which  the 
person  became  an  accessory  was  done  in  another  county,  the  accessory  might  be 
tried  in  either. 

By  the  earlier  part  of  this  clause,  where  the  principal  felony  is  wholly  committed 
in  England  or  Ireland,  the  accessory  may  be  tried  either  in  the  county  where  the 
principal  felony  may  be  tried,  or  in  the  county  where  the  act  by  which  he  became 
an  accessory  was  done.  But  where  the  principal  felony  is  not  committed  wholly 
in  England  or  Ireland,  the  accessory  may  be  tried  by  any  court  which  has  juris- 
diction to  try  the  principal,  or  in  any  county,  in  which  the  accessory  may  be 
apprehended  or  be  in  custody.  The  object  of  this  latter  provision  is  to  meet  cases 
where  the  principal  felony  may  have  been  committed,  either  on  land  or  sea,  out  of 
England  and  Ireland;  in  such  cases  no  court  had  jurisdiction  to  try  the  principal 
until  he  was  apprehended  in  England  or  Ireland,  and  consequently  where  the 
principal  in  such  cases  had  not  been  apprehended,  the  accessory  would  not  have 
been  triable  at  all  under  the  former  enactments.  The  words  in  italics  cure  this 
defect. 

^^As  to  abettors  in  misdemeanors : 

Sec.  8.  **  Whosoever  shall  aid,  abet,  counsel,  or  procure  the  commission  of  any 

(t)  This  clause  is  taken  from  the  7  Geo.  4,  c.  64,  s.  11,  and  9  Geo.  4,  c.  54,  s.  25  (I). 

(u)  This  clause  is  framed  from  the  14  &  15  Vict.  c.  100,  s.  15,  and  the  words  iu  italics 
inserted.  The  Committee  of  the  Commons  who  sat  on  the  14  &  15  Vict.  c.  100,  struck  out 
those  words,  not  perceiving  that  they  were  the  only  important  words  in  the  clause :  for 
there  never  was  any  doubt  that  separate  accessories  and  receivers  might  be  included  in 
the  same  indictment  under  the  circumstances  referred  to  in  the  clause;  the  doubt  was, 
whether  they  could  be  compelled  to  be  tried  together  in  the  absence  of  the  principal  where 
thej  separately  became  accessories,  or  separately  received. 

The  marginal  note  was  erroneously  altered  after  the  Bill  went  to  the  House  of  Lords.  It 
began  "  separate  accessories,"  because  the  clause  applies  only  to  accessories  at  different 
times.    *^  Several "  persons  may  become  accessories  at  one  and  the  same  time  and  place. 
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misdemeanor,  whether  the  same  he  a  misdemeanor  at  common  law  or  hy  virtue  of 
any  Act  passed  or  to  he  passed,  shall  he  liahle  to  he  tried,  indicted,  and  punished 
as  a  principal  offender/' 

This  clause  is  framed  from  the  similar  clauses  in  the  7  &  8  Geo.  4,  c.  30,  s.  26 ; 
9  Geo.  4,  c.  56,  s.  33  (I.),  &c.,  and  is  really  only  a  declaration  of  the  common 
law  on  the  suhject;  hy  which  all  ^persons,  who  would  he  accessories  in    p^.. 
f^ony,  are  principals  in  miBdemeanor,(ti{«)  and  hence  it  follows  that  a  person   ^ 
indicted  for  committing  a  misdemeanor  may  he  convicted,  if  it  appear  that  he 
caused  it  to  he  committed,  although  he  is  ahsent  when  it  is  committed. (v) 
^^As  to  other  matters : 
Sec.  9.  '*  Where  any  person  shaU^  within  the  jurisdiction  of  the  Admiralty  of 
England  or  Ireland^  become  an  accessory  to  any  felony,  whether  the  same  he  a  felony 
at  common  law  or  by  virtue  of  any  Act  passed  or  to  be  passed,  and  whether  such 
fdony  shall  be  committed  within  that  jurisdiction  or  elsewhere,  or  shall  be  begun 
vUhin  that  jurisdiction  and  completed  elsewhere,  or  shall  be  begun  elseichere  and 
completed  within   that  jurisdiction,  the  offence  of  svch  person  shall  be  felony  ;  and 
in  any  indictment  for  any  such  offence  the  venue  in  the  margin  shall  be  the  same  as 
if  the  offenee  had  been  committed  in  the  county  or  place  in  which  such  person  shcdl 
h  indicted,  and  his  offence  shall  be  averred  to  have  been  committed  '  on  the  high 
ie<w ;'  provided  that  nothing  herein  contained  shall  alter  or  affect  any  of  the  laws 
relating  to  the  government  of  Her  Majfsty*s  land  or  naval  forces.'* 

The  ohject  of  the  earlier  part  of  this  clause  is  to  remove  a  douht  whether  a 
person  who  hecame  an  accessory  on  the  sea  in  the  cases  mentioned  in  it,  was  a 
felon;  it  may  he  that  this  was  an  unfounded  douht,  hut  it  was  thought  hetter 
to  prevent  the  question  arising.  The  7  Geo.  4,  c.  64,  s.  9,  contained  a  similar 
enactu.ent. 

The  latter  part  of  the  clause  is  framed  on  the  7  &  8  Vict.  c.  2,  and  provides  for 
the  form  of  indictment  against  accessories  on  the  sea.(M?) 

An  acceaniry  hefore  the  fact  to  the  crime  of  self-murder  was  not  triahle  at  com- 
nion  law,  hecuuse  the  principal  could  not  ho  tried;  and  such  an  accessory  was  not 
triable  under  the  7  Geo.  4,  c.  64,  s.  9  (now  repealed),  which  did  not  make  acces- 
sories triahle  except  in  cases  where  they  might  have  heeu  tried  hefore.  Russell 
^as  tried  on  an  indictment  which  charged  S.  Wormsley  with  murdering  herself 
^ith  arsenic,  and  Kussell  with  inciting  her  to  commit  the  said  murder.  It 
appeared  that  Wormsley,  who  was  ahout  four  months  advanced  in  pregnancy, 
hut  not  quick  with  child,  died  from  taking  arsenic,  which  she  had  received  from 
Buggell  for  the  purpose  of  procuring  a  miscarriage,  and  that  she  knowingly  took  it 
with  intent  to  procure  a  miscarriage,  in  the  ahsence  of  Russell.  It  was  objected 
^t  there  was  no  evidence  to  prove  that  she  was  fslo  de  se  ;  that  the  9  Geo.  4,  c. 
^1)  8.  13,  did  not  apply  to  a  woman  administering  poison  to  herself,  and  that 
afisuming  her  to  have  taken  arsenic  knowingly,  and  with  intent  to  procure  miscar- 
riage, she  was  not  guilty  of  any  offence;  and,  consequently,  if  there  were  no 
principal  there  could  he  no  accessory.  Secondly,  that  the  7  Geo.  4,  c.  64,  s.  9,  did 
Dot  apply  to  the  case  of  a  principal  who  was  felo  de  se.  It  was  held  that  she  was 
Afodc  se;  that  llussell  was  an  accessory  hefore  the  fact,  hut  that  he  conld  not  he 
tned  as  an  accessory  under  the  7  Geo.  4,  *c.  64,  s  9,  as  he  could  not  have  r^rr^^ 
h^n  tried  at  all  hefore  that  statute,  which  was  to  he  considered  as  extending  ^ 
^  those  persons  only,  who,  before  the  statute,  were  triahle  either  with  or  aller  the 
Pnncipal,  and  not  to  make  those  triahle  who  hefore  could  never  have  been 
^ied.(x) 

On  a  trial  for  murder,  it  appeared  that  the  deceased  had  died  from  the  effects  of 
^rroaivc  sublimate  taken  to  procure  abortion,  in  July,  1861.     She  had  endeavored 

(uu)  See  ante,  p.  61. 

(p)  Rejr.  V.  Clayton,  1  C.  A  K.  128  (47  E.  C.  L.  R.) ;  Reg.  v.  Moland,  2  M.  C.  C.  R.  276  ; 
and  see  the  note  and  ctistaposf,  p   128. 

(•)  By  sec.  10,  nothiug  in  this  Act  contained  shall  extend  to  Scotland,  except  as  here- 
iabefore  otherwise  expressly  provided. 

(z)  Rex  V.  Rusiell,  R.  k  M.  C.  C.  R.  356  :  Reg.  v.  Leddington,  9  C.  Ac  P.  79  (38  E.  C.  L. 
R.),  Alderwn,  B. 
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to  purchase  corrosive  sublimate  herself,  but  the  druprgists  having  refiised  to  furnish 
it  to  her,  she  had  urged  the  prisoner  to  procure  it,  which  he  did  with  the  full 
knowledge  of  the  purpose  to  which  it  was  to  be  applied ;  but  there  was  ground  for 
believing  that  the  prisoner,  in  procuring  the  poison,  had  act^d  under  the  influence 
of  threats  by  the  deceased  of  self-destruction  if  the  means  of  procuring  abortion 
were  not  supplied  to  her.  She  was  a  married  woman,  living  separately  from  her 
husband,  and  pregnant  by  the  prisoner.  The  jury  expressly  negatived  the  fact  of 
the  prisoner  having  administered  the  poison  to,  or  caused  it  to  be  taken  by,  the 
deceased.  They  found  that  the  prisoner  procured  the  poison,  and  delivered  it  to 
the  deceased,  with  a  knowledge  of  the  purpose  to  which  she  intended  to  apply  it, 
and  that  he  was,  therefore,  accessory  before  the  fact  of  her  taking  poison  to  procure 
abortion.  Cockburn,  C.  J.,  thereupon,  on  the  authority  of  the  preceding  case, 
directed  the  jury  to  return  a  verdict  of  guilty;  but  it  appearing  doubtful  to  him 
how  far  the  ruling  in  that  case,  that  if  poison  be  taken  by  a  woman  to  produce 
abortion,  and  death  ensues,  she  is  felo  de  «e,  could  be  upheld;  and  still  more  so, 
how  far  a  man,  accessory  to  the  misdemeanor  of  a  woman  taking  poison  to  procure 
abortion,  can  be  held  to  be  accessory  to  her  self-murder,  if,  contrary  to  the  inten- 
tion of  the  parties,  death  should  be  the  consequence,  his  Lordship  reserved  these 
points :  and  it  was  held  that  the  conviction  was  wrong.  That  there  was  a  very 
marked  distinction  between  the  two  coses.  In  the  one  the  prisoner  persuaded  the 
woman  to  take  the  arsenic ;  in  the  other  the  prisoner  was  unwilling  that  the  woman 
should  take  the  poison.  The  facts  of  the  case  were  quite  consistent  with  the 
supposition  that  he  hoped  and  expected  that  she  would  change  her  mind,  and 
would  not  resort  to  it  Then  the  cases  being  distinguishable,  it  was  unnecessary 
to  decide  whether  the  woman  was  felo  de  se,{y) 

Where  an  accessory  is  indicted  alone,  before  his  principal  has  been  convicted, 
the  indictment  should  be  for  a  substantive  felony.  An  indictment  charged  Ash- 
mall  with  feloniously  using  an  instrument  with  intent  to  procure  a  miscarriage, 
and  Tai/  with  procuring  Ashmall  to  commit  the  said  felony.  Ashmall  did  not 
appear  to  take  his  trial,  and  it  was  held  that  Tay  was  not  compellable  to  plead  to 
this  indictment,  although  he  might  have  been  to  an  indictment  for  a  substantive 
j,tr,q-|  felony. (:r)  But  where  an  indictment  *stated  that  Lowe  cast  away  a  vessel, 
^  and  that  the  prisoner  incited  him  to  commit  the  said  felony,  it  was  objected 
that  the  indictment  was  not  properly  framed  as  for  a  substantive  offence,  under  the 
7  Geo.  4,  e  G4,  s.  9,  but  was  in  the  form  of  an  indictment  at  common  law  against 
principal  and  accessory,  and  as  the  principal  had  not  been  convicted,  and  was  not 
on  his  trial,  the  accessory  could  not  be  tried.  But  it  was  held  that  the  description 
of  the  offence  was  not  altered  by  the  statute.  It  might  have  been  put  in  a  differ- 
ent shape,  but  every  allegation  in  this  indictment  would  have  been  included  in  any 
other.(a)  So  where  Mills  was  indicted  for  sending  letters  demanding  money  with 
menaces,  and  Ilansill  with  receiving,  harboring,  &c.  Mills,  knowing  her  to  have 
committed  the  said  felony,  Erie,  J.,  held  that  Hansill  might  be  tried  before  Mills, 
on  this  indictment  under  the  11  &  12  Vict.  c.  46,  s.  2  (now  repealed,  bnt  re-euact«d 
by  the  24  and  25  Vict.  c.  94,  s.  3),  as  that  clause  was  only  intended  to  altor  the 
course  of  trial,  and  not  the  mode  of  describing  the  offeoce.(&)  But  an  indictment 
alleging  that  a  certain  evil-disposed  person  feloniously  stole,  and  that  before  the 
said  felony  was  done  the  prisoner  did  feloniously  incite  the  said  evil-disposed  person 
to  commit  the  said  felony,  is  bad.(c) 

Where  the  proceedings  are  against  the  accessory  alone  for  receiving  stolen  goods, 

(y)  Reg.  r.  Fretwell,  1  L.  A  C.  161.  But  now  by  the  24  k  25  Vict.  c.  100,  g.  58,  any 
woman  taking  poison  to  procure  abortion  is  guilty  of  felonj,  which  materially  alters  the 
character  of  such  cases  for  the  future,  and  the  difficulty  as  to  the  trial  of  the  accessory 
is  got  rid  of  by  sec.  1  of  the  24  &  25  Vic.  c.  94.  See  Reg.  v.  Gaylor,  I  D.  A  B.  288,  anU^ 
p.  60. 

(z)  Reg.  ».  Ashmall,  9  C.  A  P.  237  (38  E.  C.  L.  R.),  Gurney,  B.,  and  Patteson,  J. 

\a)  Reg.  V.  Wallace,  2  M.  C.  G.  200 ;  G.  A  M.  200.  This  case  seems  to  overrule  Reg.  «. 
Ashmall ;  supra^  which  was  not  cited  in  it. 

(b)  Reg.  V.  Hansill,  3  Gox  G.  G.  697. 

(e)  Reg.  V.  Gaspar,  2  M.  G.  G.  R.  101. 
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the  name  of  the  priocipal  need  not  be  8tated.(^)  So  where  the  proceedings  are 
against  both  principal  and  accessory,  the  indictment  may  contain  counts  for  a 
mbstantive  felony  in  receiving  stolen  goods  without  naming  the  principal,  and 
upoD  such  an  indictment  the  receiver  may  be  convicted,  although  the  principal  be 
•oquitted.(e;) 

A  count  charging  a  person  with  being  accessory  before  the  fact  may  be  joined 
with  a  count  charging  the  same  person  with  being  accessory  afler  the  fact  to  the 
flame  felony,  and  the  prosecutor  cannot  be  compelled  to  elect  upon  which  he  will 
proceed,  .^d  the  party  may  be  found  guilty  upon  both.(/)  A  case  has  occurred, 
in  Ifkicli  a  party  was  indicted  for  receiving  stolen  goods,  and  also  for  receiving, 
harboring  and  comforting  the  felon,  and  the  prisoner  was  convicted.(^) 

Where  a  count  charged  a  prisoner  with  stealing  certain  cotton,  and  another  count 
charged  him  with  receiving  the  property  aforesaid,  and  it  was  proved  that  the  pris- 
oner had  solicited  a  servant  to  rob  his  ma&ter ;  which  he  did,  and  took  the  cotton 
to  the  prisoner,  in  whose  possessi(  n  it  was  afterwards  found,  and  he  stated  that  he 
had  got  it  from  the  servant,  and  the  jury  found  a  general  verdict  of  guilty;  it  was 
held,  on  a  case  reserved,  that  the  jury  might  upon  this  evidence  reasonably  convict 
the  prisoner  as  an  accessory  before  the  fact  upon  the  count  for  stealing,  under  sec. 

I  of  the  11  &  12  Vict.  c.  46,  and  that  there  was  no  inconsistency  in  p^^. 
finding  that  he  was  guilty  of  being  an  accessory  before  *the  fact,  and  that   ^ 

he  received  the  goods  knowing  them  to  have  been  stoIeuY/t)  But  where  one  count 
charged  the  prisoner  with  stealing  sheep,  and  another  witn  receiving  the  said  sheep 
knowing  them  to  have  been  stolen,  and  the  jury  found  a  verdict  of  guilty  on  both 
oounte,  the  Court  of  Queen's  Bench  in  Ireland  set  aside  the  verdict  and  judgment 
on  the  ground  that  this  was  an  inconsistent  verdict.  The  Court  assumed  that  the 
oonnt8  were  inserted  under  the  11  &  12  Vict.  c.  46,  s.  3,  and  held  that  that 
statute  only  authorized  the  jury  to  convict  either  of  stealing  or  receiving,  and  not 
of  both.(i) 

An  indictment  against  an  accessory  should  state  that  the  principal  committed 
the  offence;  and  it  is  not  sufficient  merely  to  state,  that  he  was  indicted  for  the 

(d)  Rex  r.  Jervig,  6  G.  A  P.  156  (25  E.  C.  L.  R.),  Tindal,  C.  J. ;  Rex  v.  Wheeler,  7  C.  & 
P.  170  (32  E.  C.  L.  R.),  Coleridge,  J. ;  Reg.  v.  Caspar,  2  M.  C.  C.  R.  101 ;  s.  c,  9  C.  &  P. 
M9(38E.  C.  L.  R.). 

W  Reg.  V.  Pulham,  9  C.  A  P.  280  (38  E.  C.  L.  R  ),  Qurney,  B. ;  Rex  v.  Austin,  1  C.  k 
P.7M(32  E.  C.  L.  R.),  Parke  and  Holland,  Bs. 

(/)  Rex  r.  Blackson,  8  C.  &  P.  43  (34  E.  C.  L.  R.),  Parke,  B.,  and  Pattcson,  J.,  after 
full  consideration. 

(y)  Ibid,  per  Parke,  B. 

(A)  Reg.  r.  Hughes,  Bell  C.  C.  242. 

(i)  Reg.  V.  Evans,  7  Cox  C.  C.  151.  The  Court  said  that  "it  might  be  possible  that  a 
BAD  may  have  stolen  goods,  and,  after  disposing  of  them,  maj  afterwards  get  them  into 
hit  hands  knowing  them  to  be  stolen,  and  be  thus  guilty  of  stealing  and  receiving  the 
•ftme  goodd."  Now,  suppose  on  the  trial  of  this  indictment,  the  facts  had  been  as  thus 
stated,  it  seems  plain  that  the  jury  odght  to  have  found  the  verdict  they  did,  and  upon 
the  finding  as  it  stood  the  Court  were  bound  to  presume  that  the  evidence  proved  both 
connts.  But  the  Court  add,  *'  the  statements  in  this  record  negative  such  a  state  of  facts  ;" 
and  "the  unity  of  the  offence  in  the  ordinary  language  is  put  beyond  doubt,  the  stealing 
Md  receiving  are  of  the  same  chattel,  laid  as  the  property  of  the  same  person,  on  the 
Mme  day."  This  is  a  plain  error;  the  property  must  be  the  same,  and  the  time  laid  is 
Perfectly  immaterial  ;  but  even  if  it  were  material,  a  man  may  on  the  same  day  steal 
goodi  ui  one  place,  part  with  them,  and  receive  them  again  at  another  place.     Again,  the 

II  *  12  Vict.  c.  46,  8.  3,  only  says,  "  it  shall  be  lawful "  for  the  jury  to  convict  cither  of 
stealing  or  receiving;  but  it  does  not  forbid  them  to  convict  of  both.  Suppose  a  written 
confesgjon  of  the  prisoner  proved  both  offences,  how  can  a  jury  on  their  oaths  acquit  of 
wiher?  In  point  of  law  there  never  was  any  objection  to  the  insertion  of  several  distinct 
frlonieB  in  one  indictment ;  it  was  no  ground  of  demurrer,  arrest  of  judgment  or  error 
(1  Cbitt.  Or.  L.  253),  but  it  was  mere  matter  for  the  discretion  of  the  judge  to  put  the 
F^osecutor  to  elect  on  which  charge  he  would  proceed.  The  11  &  12  Vict.  c.  46,  s.  3,  had 
^eo  away  that  discretion  in  this  case,  and  made  a  prisoner  triable  at  the  same  time  for 
itealiogAud  receiving,  and  as  the  Act  contains  no  prohibitory  words,  the  necessary  con- 
X^iuence  follows  that  the  jury  may  convict  of  both  if  the  evidence  prove  both  offences. 
If  it  were  otherwise,  they  must  find  a  false  verdict  either  on  the  one  or  other  count,  and 
thereby  save  the  prisoner  from  the  punishment  of  one  of  the  two  offences  he  had  com- 
mitted.   »ee  p.  126,/N>#r.     C.  S.  G. 
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offence,  as  the  indictment  is  only  an  accusation,  and  it  does  not  follow  that  be 
really  committed  the  offence,  because  be  was  indicted  for  it.(^) 

Where  an  indictment  against  an  accessory  after  the  fact  stated  that  at  a  Oeneral 
Session  of  Oyer  and  Terminer  holden,  &c.,  ^^  it  was  presented  "  that  the  principal 
committed  a  robbery,  Maulc,  J.,  arrested  the  judgment,  because  the  indictment  did 
not  state  by  whom  the  presentment  was  made.  It  was  possible  that  it  might  not 
be  necc^82iry  to  set  out  the  whole  indictment,  though  that  was  doubtful.  But  it 
certainly  ought  to  be  stated  by  whom  the  presentment  was  made.(/^) 

Formerly,  if  a  man  had  been  indicted  as  accessory  in  the  same  felony  to  several 
persons,  he  could  not  have  been  arraigned  till  all  the  principals  were  convicted  and 
attainted  :  but  it  was  aflerwards  settled,  that  if  a  man  were  indicted  as  accessory 
to  two  or  more,  and  the  jury  found  him  accessory  to  one,  it  was  a  good  verdict,  and 
judgment  might  pass  upon  him.(m) 

^..^  '^'If  A.  be  indicted  as  principal,  and  6.  as  accessory,  and  both  be  acquitted, 
-I  or  if  B.  only  be  acquitted,  yet  B.  may  be  indicted  as  principal  in  the  same 
offence,  and  his  former  acquittal  is  no  bar.(n)  So  if  A.  were  indicted  as  principal 
and  acquitted,  he  might  formerly  have  been  af\erwards  indicted  as  accessory  before 
the  fact.(o)  But  now  an  acquittal  as  principal  is  clearly  a  bar  to  an  indictment 
for  being  accessory  before  the  fact;  for  on  an  indictment  as  principal  an  accessory 
before  the  fact  may  be  convicted  under  the  24  &  25  Vict.  c.  94,  si.  So  if  a 
man  be  indicted  as  principal  and  acquitted,  he  may  be  indicted  as  accessory  afler 
the  fact ;  and  so  if  he  be  indicted  as  accessory  before  the  fact  and  acquitted,  be 
may  be  indicted  as  accessory  after  the  fact.(/^)  The  late  statute,  as  we  have  seen, 
enacts,  that  no  person  who  shall  be  once  duly  tried  for  any  offence  of  being  an 
accessory  shall  be  liable  to  be  again  indicted  or  tried  for  the  same  offence.(q) 

The  indictment  charged  all  four  prisoners  with  feloniously  inciting  a  certain 
evil-disposed  person  to  forge  a  will ;  the  evidence  did  not  show  any  joint  act  done 
by  the  prisoners,  but  only  separate  and  independent  acts  at  separate  and  distinct 
times  and  places.  After  all  the  evidence  on  the  part  of  the  prosecution  had  been 
given,  one  of  the  prisoners  pleaded  guilty;  it  wa6  thereupon  urged  that  all  the 
other  prisoners  were  entitled  to  an  acquittal ;  that  the  indictment  charged  a  joint 
inciting,  and  there  being  no  evidence  of  any  joint  acting,  and  one  prisoner  being 
convicted,  the  others  could  not  be  convicted  jointly  with  her;  but  Williams,  J., 
overruled  the  objection  (r) 

Where  the  principal  and  accessory  are  tried  together  upon  the  same  indictment, 
there  is  no  doubt  but  that  the  accessory  may  enter  into  the  full  defence  of  the 
principal,  and  avail  himself  of  every  matter  of  fact  and  every  point  of  law  tending 
to  his  acquittal ;  for  the  accessory  is  in  this  case  to  be  considered  as  particeps  in 
lite :  and  this  sort  of  defence  necessarily  and  directly ^tends  to  his  own  acquittal. 
And  where  the  accessory  is  tirought  to  his  trial  afl^r  the  conviction  of  the  principal, 
and  it  comes  out  in  evidence  upon  the  trial  of  the  accessory  that  the  offence  of 
which  the  principal  was  convicted  did  not  amount  to  felony  in  him,  or  not  to  that 
/pedes  of  felony  withuhieh  he  was  charged,  the  accessory  may  avail  himself  of  this, 
and  ought  to  be  acquitted. (jf)  For  though  it  is  not  necessary  upon  such  trial  on 
the  part  of  the  prosecution  to  enter  into  a  detail  of  the  evidence  on  which  the  con- 
viction was  founded,  and  the  record  of  the  conviction  is  deemed  sufficient  evidence 
against  the  accessory  to  put  him  upon  his  defence  ;{t)  yet  the  presumption  raised 

(k)  Lord  Sanchar's  case,  9  Co.  117  a.  In  Reg.  v.  Read,  1  Cox  C.  C.  65,  this  case  was 
not  cited  ;  but  Maule,  J.,  expressed  an  opinion  in  accordance  with  it,  and  would  have 
reserved  the  point,  if  the  prisoner  had  been  found  guilty. 

(/)  Keg.  V.  Buttcrfield,  I  Oox  C.  C.  39. 

(m)  Fost.  361;  9  Co.  119;  1  Hale  624;  2  Hawk.  P.  C.  c.  29,  s.  46;  Plowd.  98,  99; 
Fosi.  301. 

(n)  1  Hale  625;  Rex  r.  Winifred  &  Thomas  Gordon,  1  Leach  515;  s.  c,  1  East  P.  C.  35. 

(0)  Rex  V.  Birchenough,  R.  &  M.  C.  C.  R.  477,  overruling  I  Hale  626 ;  2  Hale  244. 

(/>)  1  Hale  626.  (q)  24  k  25  Vict.  c.  94,  s.  7. 

(r)  Reg.  V.  Barber,  1  C.  &  K.  442  (47  E.  C.  L.  R.) ;  Rex  v.  Messingham,  R.  k  M.  C.  C.  R. 
257,  was  relied  on  in  support  of  the  objection. 

{ir)  Fost.  365 ;  Rex  v.  M'Daniel  and  others,  19  Sta.  Tri.  806. 

(t)  But  see  Rex  v.  Turner,  poHf  p.  77,  note  (z). 
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by  the  record  that  everything  in  the  former  proceediDg  was  rightly  and  properly 
traDsacted  must,  it  is  conceived,  give  way  to  facts  manifestly  and  clearly  proved; 
and  that  as  against  the  accessory  the  conviction  of  the  principal  will  not  be  conclu- 
«ve,  being  as  to  him  re$  inter  altos  *ac(a.(u)  This  was  the  opinion  of  Mr.  r^^Hf* 
J.  Foster ;  and  upon  this  opinion  the  Court,  in  a  case  at  the  Old  Bailey,  per-  ^ 
mitted  the  counsel  for  an  accessory  to  controvert  the  propriety  of  the  conviction  of 
the  principal  by  vivd  voce  testimony,  and  to  show  that  the  act  done  by  the  principal 
did  not  amount  to  a  ftUmyy  and  was  only  a  breach  of  truit.{v)  And  in  a  later 
case,  in  the  same  Court,  it  was  also  admitted  that  the  record  of  the  conviction  of 
the  principal  was  not  conclusive  evidence  of  the  felony  against  the  acce-ssory,  and 
that  he  has  a  right  to  controvert  the  propriety  of  such  conviction.(ir) 

But  how  far  an  accessory  can  defend  himself  in  point  of  fact ^  by  showing  that 
the  principal  was  totally  innocent^  has  been  considered  as  a  question  of  more  diffi- 
culty, and  one  which  should  be  handled  with  caution ;  because  facts  for  the  most 
part  depend  upon  the  credit  of  witnesses ;  and  when  the  strength  and  hinge  of  a 
case  happen  to  be  disclosed,  as  they  may  be  by  one  trial,  daily  experience  convinces 
us  that  witnesses  for  very  bad  purposes  may  be  too  easily  procured.     Upon  this 
point,  however,  Mr.  J.  Foster  cites  some  authorities,  which  he  apprehends  to  be 
strong,  to  show  that  the  accessory  may  insist  upon  the  innocence  of  the  principal; 
and  then  says,  ^^  if  it  shall  manifestly  appear,  in  the  course  of  the  accessory's  trial, 
that  in  point  of  fact  the  principal  was  innocent,  common  justice  seems  to  require 
that  the  accessory  should  be  acquitted.'    A.  is  convicted  upon  circumstantial  evi- 
dence, strong  as  that  sort  of  evidence  can  be,  of  the  murder  of  B. ;  C.  is  afterwards 
indicted  as  accessory  to  this  murder;  and  it  comes  out  upon  the  trial,  by  incon- 
testihle  evidence,  that  B.  is  still  living  (Lord  Hale  somewhere  mentions  a  case  of 
this  kind).     Is  C.  to  be  convicted  or  acquitted  ?     The  case  is  too  plain  to  admit 
of  a  doubt.     Or,  suppose  B.  to  have  been  in  fact  murdered,  and  that  it  should 
come  out  in  evidence,  to  the  satisfaction  of  the  Court  and  jury,  that  the  witnesses 
against  A.  were  mistaken  in  his  person  (a  case  of  this  kind  1  have  known),  and 
that  A.  was  not,  nor  could  possibly  have  been,  present  at  the  murder."(x) 

Upon  an  indictment  against  an  accessory,  a  confession  by  the  principal  is  not 
admissible  to  prove  the  guilt  of  the  principal ;  it  must  be  proved  aliunde,  especially 
if  the  principal  be  alive,  and  could  be  called  as  a  witness ;  and  it  seems  that  even 
the  Conviction  of  the  principal  would  not  be  admissible  to  prove  the  guilt  of  the 
principal.  The  prisoner  was  indicted  fo^  receiving  sixty  sovereigns,  which  had 
Wn  stolen  by  S.  Rich.  A  confession  by  S.  Rich,  made  before  a  magistrate  in 
the  presence  of  the  prisoner,  in  which  she  stated  various  facts  implicating  the 
prisoner,  was  tendered  in  evidence.  Mr.  J.  Patteson  refused  to  receive  any- 
thing that  was  said  by  S.  Rich  respecting  the  prisoner,  but  admitted  what  she 
^id  respecting  herself  only.  8.  Rich  had  been  *found  guilty  on  another  p^-- 
iodictment,  but  had  not  been  sentenced,  and  might  have  been  called  as  ^ 
>  witness.  The  judges  (except, Lord  Lyndhurst,  C.  B.,  and  Taunton,  J.)(^) 
were  unanimously  of  opinion  that  Rich's  confession  was  no  evidence  against  the 
prisoner;  and  many  of  them  appeared  to  think  that  had  Rich  been  convicted,  and 
the  indictment  against  the  prisoner  stated  not  her  conviction,  but  her  guilt,  the 
conviction  would  not  have  been  any  evidence  of  her  guilt,  which  must  have  been 
proved  by  other  nieans.(-:)  And  upon  the  authority  of  this  case,  where  an  ac- 
ct^r}'  before  the  fact  to  a  murder  was  tried  after  the  principal  had  been  convicted 
find  executed,  Parke,  B.,  ordered  the  proceedings  to  be  conducted  in  the  same 

(«)  Fo8t.  305.  (v)  Smith's  case,  1  Leach  288. 

{^')  Prosser'g  case  (mentioned  in  a  note  to  Smith's  case,  1  Leach  290).  Cor.  Gould,  J., 
^J'o  is  considereii  to  have  been  a  very  accurate  crown  lawyer:  Rex  v.  Blick,  4  C.  &  P. 
3m  (17  E.  C.  L.  li.),  8.  p.,  Bosanquet,  J.  And  see  Rex  v.  M'Daniel  and  others,  19  St. 
Tri.  H06. 

ii)  Post.  307,  3C8;  and  see  3  Esp.  R.  134  (in  the  case  of  Cook  v.  Field),  where  it  was 
Mat^l  by  Bearcrot't,  and  assented  to  by  Lord  Kenyon,  that  where  the  principal  had  been 
coovicted,  it  is  nevertheless  on  the  trial  of  the  accessory  competent  to  the  defendant  to 
prove  the  principal  innocent.     And  see  Rei  v.  M-Daniel  and  others,  19  St.  Tri.  806. 

|.Vj  Who  were  absent. 

ii)  Rex  V.  Turner,  R.  k  M.  C.  G.  R.  347 ;  1  Lewin  119. 
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manner  as  if  the  principal  was  then  on  his  trial,  and  the  evidence  against  the 
accessory  was  not  gone  into  until  the  case  against  the  principal  was  concladed/a) 
Where  two  persons  were  indicted  together,  one  for  stealing  and  the  other  JTor 
receiving,  and  the  principal  pleaded  guilty,  Wood,  B.,  refused  to  allow  the  plea  of 
guilty  to  establish  the  fact  of  the  stealing  by  the  principal  as  against  the  receiver.(6) 
The  prisoner  was  indicted  as  an  accessory  after  the  fact  to  one  Mills,  who  was 
charged  with  sending  letters  demanding  money  with  menaces,  and  Erie,  J.,  held 
that  these  letters  were  admissible  in  evidence  against  the  accessory,  for  it  was 
necessary  to  prove  a  demand  of  the  money,  and  these  letters  constituted  the  demand. 
They  were,  therefore,  evidence  of  acts  done.  It  would  have  been  very  different  if 
they  had  been  mere  written  statements  made  by  Mills  that  she  had  made  a  demand. 
They  could  not  then  be  admitted  against  the  prisoner.(c)  And  where  Read  was 
indicted  as  accessory  before  the  fact  to  Simpson,  and  conversations  with  Simpson 
in  the  absence  of  Read  were  offered  in  evidence,  Maule,  J.,  refused  to  admit 
them.(</)  And  where  on  an  indictment  against  Hawkey  and  Pym  for  murder, 
Pym  was  tried  first,  and  Hawkey  was  alleged  to  have  fired  the  fatal  shot  in  a  duel, 
it  was  held  that  it  might  be  proved  that  Hawkey  on  the  morning  before  the  duel 
had  said,  "  I  will  shoot  him  as  I  would  a  partridge."  Erie,  J.,  saying,  ^*  this 
statement  is  an  act  indicating  malice  aforethought  in  Hawkey,  and  that  is  a  fact 
which  the  jury  have  to  ascertain.  The  intentions  of  a  person  can  only  be  inferred 
from  external  manifestations,  and  words  are  some  of  the  most  usual  and  best 
evidence  of  intention.  It  is  not  a  declaratron  ailer  the  act  done  narrating  the  past, 
but  it  shows  the  mind  of  the  party."(e)  In  the  same  case  Erie,  J.,  held  that  what 
Hawkey  had  said  after  the  duel  relating  to  what  passed  at  the  spot  where  the  duel 
took  place  was  not  admis8ible.(y*) 


*78]  ^CHAPTER  THE  FOURTH. 

OF   INDICTABLE  OFFENCES. 

Offences  which  may  be  made  the  subject  of  indictment,  and  are  below  the 
crime  of  treason,  may  be  divided  into  two  clfxBseB.  felonies  and  misdemeanors. 

The  term  fthmy  appears  to  have  been  long  used  to  signify  the  degree  or  class  of 
crime  committed,  rather  than  the  penal  consequence  of  forfeiture  occasioned  by  the 
crime,  according  to  its  original  signification.  The  proper  definition  of  it,  however, 
as  stated  by  an  excellent  writer,  recurs  to  the  subject  of  forfeiture,  and  describes 
the  word  as  signifying — an  offence  which  occasions  a  total  forfeiture  of  either  lands 
or  goods,  or  both,  at  the  common  law;  and  to  which  capital  or  other  punishment 
may  be  superadded  according  to  the  degree  of  guilt.(a)  Capital  punishment  does 
by  no  means  enter  into  the  true  definition  of  felony :  but  the  idea  of  felony  is  so 
generally  connected  with  that  of  capital  punishment,  that  it  is  hard  to  separate 
them ;  and  to  this  usage  the  interpretations  of  the  law  have  long  conformed. 
Therefore,  formerly,  if  a  statute  made  any  new  offence  felony,  the  law  implied  that 
it  should  be  punished  with  death  as  well  as  with  forfeiture,  unless  the  offender 
prayed  the  benefit  of  clergy,  which  all  felons  were  entitled  once  to  have,  unless  the 
same  was  expressly  taken  away  by  statute.  (^) 

(a)  Katcliffe's  case,  1  Lc win  121. 

(6)  Anonymous,  cited  in  Rex  v.  Turner,  tupra. 

(c)  Reg.  V.  Hansill,  3  Cox  C.  C.  597.  (d)  Reg.  v.  Read,  1  Cox  C.  C.  65. 

(<!)  Reg.  V.  Pym,  1  Gox  0.  C.  339.  (/)  Ibid. 

(a)  4  Blac.  Com.  95,  and  see  I  Hawk.  c.  25,  s.  1.  '*  The  higher  crimes,  rape,  robbery, 
murder,  arson,  &c.,  were  called  felony ;  and  being  interpreted  want  of  fidelity  to  his  lord, 
made  the  vassal  lose  his  fief:"  2  Hume,  App.  ii.  p.  129.  As  to  the  derivation  of  the  word 
felony^  from  feahj  or/ee,  the  fief  or  estate,  and  lorij  the  price  or  value  ;  and  ascribing  to  it 
the  meaning  of  pretium /eiuU\  see  Spelm.  Gloss.  Felon,  4  Blac.  Com.  95. 

(b)  4  Blac.  Com.  98;  Rex  v.  Johnson,  3  M.  Ac  S.  549.    Fotl,  vol.  2,  p.  464;  but  now 
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With  regard  to  felonies  created  hy  statute,  it  seems  clear  that  not  only  those 
crimes  which  are  made  felonies  in  express  words,  but  also  all  those  which  are 
decreed  to  have  or  undergo  judgment  of  life  and  member  by  any  statute  become 
felonies  thereby,  whether  the  word  "/cZowy"  be  omitted  or  mentioned.(c)     And 
where  a  statute  declares  that  the  offender  shall,  under  the  particular  circumstances, 
be  deemed  to  have  /elantousfy  committed  the  act,  it  makes  the  offence  a  felony,  and 
imposes  all  the  common  and  ordinary  consequences  attending  a  felony.(ri)     So 
where  a  statute  says  that  an  offence,  previously  a  misdemeanor,  ''shall  be  deemed 
and  construed  to  be  a  felony,"  instead  of  declaring  it  to  be  a  felony  in  distinct  and 
positive  terms,  the  offence  is  thereby  made  a  felony.(e)     An   ^enactment   p^^Q 
that  an  offence  shall  be  felony,  which  was  felony  at  common  law,  does  not   *- 
create  a  new  offence  (/)     An  offence  shall  never  be  made  felony  by  the  construc- 
tion of  any  doubtful  and  ambiguous  words  of  a  statute ;  and  therefore,  if  it  be 
prohibited  under  ''  pain  of  forfeiting  all  that  a  man  has,"  or  of  ''  forfeiting  body 
ind  goods,"  or  of  being  "  at  the  king's  will  for  body,  land  and  goods,"  it  shafl 
amount  to  no  more  than  a  high  misdemeanor. (</)     And  though  a  statute  make  the 
doing  of  an  act  /elonioits,  yet  if  a  subsequent  statute  make  it  penal  only,  the  latter 
statute  is  considered  as  a  virtual  repeal  of  the  former,  so  far  as  relates  to  the  pun- 
ishment of  the  offence.(A)     Where  therefore  a  statute  made  an  offence  punishable 
with  death  and  a  subsequent  statute  imposed  a  forfeiture  of  twenty  pounds  for  the 
same  offence  when  first  committed  recoverable  before  justices  of  the  peace,  and 
made  the  second  offence  felony,  the  latter  statute  was  held  to  be  a  virtual  repeal  of 
the  former.(t)     If  also  a  later  statute  expressly  alters  the  quality  of  an  offence  by 
making  it  a  misdemeanor  instead  of  a  felony,  the  offence  cannot  be  prosecuted  under 
the  former  statute,  and  the  same  consequence  follows  from  altering  the  procedure 
and  the  punishment.(A;)^ 

And  where  a  statute  makes  a  second  offence  felony,  or  subject  to  a  heavier  pun- 
ishment than  the  first,  it  is  always  implied  that  such  second  offence  ought  to  be 
committed  afler  a  conviction  for  the  first ;  from  whence  it  follows,  that  if  it  be  not 
inlaid  in  the  indictment,  it  shall  be  punished  but  as  the  first  offence:  for  the 
gentler  method  shall  first  be  tried,  which  perhaps  may  prove  effcctual.(/)  Where 
a  statute  makes  an  offence  felony  which  was  before  only  a  misdemeanor,  an  indict- 
ment would  not  lie  fur  it  as  a  misdemeanor. (m) 

The  word  misdemeanor ^  in  its  usual  acceptation,  is  applied  to  all  those  crimes 
and  offences  for  which  the  law  has  not  provided  a  particular  name ;  and  they  may 
w  punished,  according  to  the  degree  of  the  offence,  by  fine  or  imprisonment,  or 
po^  (a)  a  misdemeanor  is,  in  truth,  any  crime  less  than  a  felony ;  and  the  word 
M  penerally  used  in  contradistinction  to  felony ;  misdemeanors  comprehending  all 
indictable  offences  which  do  not  amount  to  felony,  as  perjury,  battery,  libels,  con- 
^iraoies  and  public  nuisances.(o)  Misdemeanors  have  been  sometimes  termed 
wupmiViw:  indeed,  the  word  misprision,  in  its  larger  sense,  is  used  to  signify 
every  considerable  misdemeanor  which  has  not  a  certain  name  given  to  it  in  the 

*^«7  person  convicted  of  any  felony,  for  which  no  punishment  is  specially  provided,  is 
pooiihiblc  by  penal  servitude  for  seven  years,  or  imprisonment,  Ac,  under  the  7  &  8  Geo. 
*j  C  28,  8.  8,  tupra,  p.' 3,  4. 

W  1  Hale  703 ;  1  Hawk.  P.  C.  c.  40,  s.  2 ;  Reg.  v.  Home,  4  Cox  C.  C.  263. 

^^)  By  Bayley,  J.,  in  Johnson's  case,  3  M.  &  S.  556. 

W  Rex  V.  Salomons,  R.  &  M.  C.  C.  R.  292,  overruling  Rex  v.  Cale,  R.  k  M.  C.  C.  R.  11. 

(/)  Per  Patteson,  J.,  Reg.  v.  Williams,  7  Q.  B.  253  (53  E.  C.  L.  R.). 

W  1  Hawk.  P.  C.  c.  40,  s.  3.  (k)  1  Hawk.  P.  C.  c.  40,  s.  5. 

(i)Rex  r.  Davis,  1  Leach  271. 

(*)  Michell  V,  Brown,  2  E.  &  E.  267  (105  E.  C.  L.  R.),  and  see  Rex  v.  Cator,  4  Burr.  R. 
2<>26.  (/)  1  Hawk.  P.  C.  c.  40,  s.  4. 

(*)  Rex  r.  Cross,  1  Ld.  Raym.  711 ;  3  Salk.  193. 

(ti)3  Burn.  Just.,  tit.  MUdemeanor,  citing  Barlow's  Justice,  tit.  Mitdemeanor, 

(o)  4  Blac.  Com.  5,  note  2  ;  3  Burn.  Just.,  tit.  Misdemeanor, 

'  Ag  to  what  constitutes  a  felony,  see  State  v.  Decon,  65  N.  C.  572  ;  People  v.  War,  20 
Ctl.  117 ;  People  v.  Cornell,  16  Ibid.  187 ;  Tharp  v.  Comm.  3  Met.  (Ky.)  411 ;  Buford  r. 
Conm.  14  B.  Hon.  24;  Wilson  v.  State,  1  Wis.  184;  State  v.  Bosse,  8  Rich.  276 ;  Weaver 
».  CoBBLy  5  Casej  445. 
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law ;  and  it  is  said  that  a  misprision  is  contained  in  every  treason  or  felony  what- 
soever, and  that  one  who  is  guilty  of  felony  or  treason  may  he  proceeded  against 
for  a  misprision  only,  if  the  king  please.(p)  But  generally  misprigion  of  feUmy 
is  taken  for  a  concealment  of  felony,  or  a  procuring  the  concealment  thereof, 
*ftm  *^^6^^6r  it  he  felony  hy  the  common  law,  or  by  statute  \{q)  and  silently  to 
-I  observe  the  commission  of  a  felony,  without  usinp  any  endeavors  to  apprehend 
the  offender,  is  a  misprision ;  a  man  being  bound  to  discover  the  crime  of  another 
to  a  magistrate  with  all  possible  expedition. (r)  If  this  offence  were  accompanied 
with  some  degree  of  maintenance  given  to  the  felon,  the  party  committing  it  might 
be  liable  as  an  accessory  afler  the  fact.(«) 

It  is  clear  that  all  felonies^  and  all  kinds  of  inferior  crimes  of  sl  public  nature,  as 
misprisions,  and  all  other  contempts,  all  disturbances  of  the  peace,  oppressions, 
misbehavior  by  public  officers,  and  all  other  misdemeanors  whatsoever  of  a  public 
evil  example  against  the  common  law  may  be  indicted. (0  And  it  seems  to  be  an 
established  principle,  that  whatever  openly  outrages  decency  and  is  injurious  to 
public  morals,  is  a  misdemeanor  at  common  law.(u)  Thus  the  exposure  of  a  man's 
person  in  a  public  place  is  indictable.(v)  Also  it  seems  to  be  a  good  general 
ground,  that  wherever  a  statute  prohibits  a  matter  of  public  grievance  to  the  liber- 
ties and  security  of  a  subject,  or  commands  a  matter  of  public  convenience,  as  the 
repairing  of  the  common  streets  of  a  town,  an  offender  against  such  statute  is 
punishable  not  only  at  the  suit  of  the  party  aggrieved,  but  also  by  way  of  indict- 
ment for  his  contempt  of  the  statute,  unless  such  method  of  proceeding  do  mani- 
festly appear  to  be  excluded  by  it  (w)  But  no  injuries  of  a  private  nature  are 
indictable,  unless  they  in  some  way  concern  the  king.(x)* 

{p)  1  Hawk.  c.  20,  s.  2,  and  c.  50,  s.  1,  2;  Burn.  Just.,  tit.  Felony. 

(q)  1  Hawk.  P.  C.  c.  59,  s.  2.     Poat^  Book  II.  Chap  xiii. 

(r)  3  Inst.  140;   1  Hale  371-375. 

{«)  1  Hawk.  P.  C.  c.  59,  s.  6.  The  concealment  of  treasure  trove  is  misprision  of  felonj  : 
4  Blac.  Com.  121 ;  3  Inst.  133. 

(t)  2  Hawk.  P.  C.  c.  25,  s.  4.  As  to  misbehavior  by  public  officers,  see  potty  Book  II., 
Chap.  ziv. 

(u)  Blac.  Com.  G5  (n),  13th  edit.  ;  1  Hawk.  P.  C.  c.  5,  s.  4 ;  1  East  P.  C.  c.  1,  s.  1,  and 
see  Rex  v.  Sir  Charles  Sedlej,  Sid.  168;  I  Keb.  620;  and  Rex  v.  Crunden,  2  Campb.  89. 
Cases  of  men  indecently  exposing  their  naked  persons. 

(v)  Reg.  V.  Holmes,  Dears.  C.  C.  R.  207,  and  other  cases,  post,  Nuiaance, 

(w)  2  Hawk.  P.  C.  c.  25,  s.  4,  and  see  I  Hawk.  P.  C.  c.  22,  s.  5,  where  it  is  laid  down  that 
every  contempt  of  a  statute  is  indictable.  But  it  is  questionable,  where  the  party  offend- 
ing has  been  fined,  if  he  may  afterwards  be  indicted  :  and  where  a  statute  extends  only  to 
private  persons,  or  chiefly  relates  to  disputes  of  a  private  nature,  it  is  said  that  offences 
against  it  will  hardly  bear  an  indictment :  2  Hawk.  P.  C.  c.  25,  s.  4. 

(x)  2  Hawk.  P.  C.  c.  25,  s.  4. ;  Rex  v.  Richards,  8  T.  R.  637.  This  distinction  is  stated 
also  to  have  been  taken  in  Rex  v,  Bembridge  &  Powell  (cited  in  Rex  v.  Soathertou,  6 
East  136),  who  were  indicted  for  enabling  persons  to  pass  their  accounts  with  the  Pay- 
office  in  such  a  way  as  to  enable  them  to  defraud  the  Government.  It  was  objected,  that 
this  was  only  a  private  matter  of  account,  and  not  indictable :  but  the  Court  held  other- 
wise, as  it  related  to  the  public  revenue. 

^  Among  many  other  acts  which  have  been  held  indictable  at  common  law  in  conformity 
to  the  principles  stated  in  the  text  are:  The  exhibition  of  obscene  pictures:  Comm.  v. 
Sharpless,  2  Serg.  &  R.  91  ;  the  utterance  of  obscene  words  in  public  :  Bell  v.  State,  1 
Swan  42 ;  letting  a  house  for  purposes  of  prostitution :  Comm.  v.  Harrington,  3  Pick.  26; 
Smith  V.  State,  6  Gill  425 ;  casting  a  dead  body  into  the  river  without  the  rites  of  sepul- 
ture: Ranavan's  case,  1  Greenl.  226;  repeated  acts  of  open  drunkenness:  Tipton  v.  State, 
2  Yerg.  542  ;  Hutchinson  r.  State,  5  Humph.  142 ;  State  v.  Debosq,  5  Ired.  371  ;  throwing 
dead  carcase  into  a  well :  State  v.  Buckman,  8  N.  H.  203 ;  keeping  a  large  quantity  of 
gunpowder:  People  v.  Sands,  1  Johns.  78;  going  armed  with  unusual  weapons:  State  v. 
Huntley,  3  Ired.  418  ;  contra,  Simpson  v.  State,  5  Yerg.  306  ;  terrifying  women:  Hender- 
son's case,  8  Grattan  708;  Comm.  v.  Taylor,  5  Binn.  281;  selling  unwholesome  meat: 
Goodrich  v.  People,  3  Parker  C.  R.  622;  whatever  amounts  to  a  public  wrong:  Reap  v. 
Teischer,  1  Dall.  335. 

If  a  statute  enjoin  an  act  to  be  done  without  pointing  out  any  mode  of  panishment,  an 
indictment  will  lie  for  disobeying  an  injunction  of  the  legislature :  Keller  v.  State,  11  Md. 
525  ;  Moon  v.  State,  9  Yer.  353  ;  State  v,  Evans,  7  Gill,  k  Johns.  290. 

Acts  of  official  misconduct  by  justices  of  the  peace,  done  with  corrupt  motiTes,  are 
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It  is  an  iodictable  offence,  in  the  nature  of  a  misdemeanor,  to  refuse  or  ne«i^lect 
to  provide  sufficient  food  or  other  necessaries  for  any  infant  of  tender  years,  unable 
to  provide  for  and  take  care  of  itself  (whether  such  infant  be  child,  apprentice,  or 
servant),  whom  the  party  is  obliged  by  duty  or  contract  to  provide  for ;  so  as 
thereby  to  injure  its  health.(y)     Where  an  indictment  stated  that  W.,  "  an  infant 
of  tender  years,"  was  placed  "  under  the  care  and  control  of "  the  prisoners  as  a 
servant,  and  that  *it  was  their  duty  to  supply  her  with  sufficient  food,  &c.,   ^^q^ 
and  ako  to  permit  her  to  have  sufficient  food,  &c.,  and  that  they  neglected  to   *- 
supply  her  with  sufficient  food,  &c.,  and  refused  to  permit  her  to  have  sufficient 
food,  &c. ;  whereby  her  health  was  injured.     W.  was  between  fourteen  and  seven- 
teen years  of  age  during  the  time  of  the  ill-treatment  alleged,  and  it  did  not  ap- 
pear that  she  was  prevented  from  going  out  and  complaining  of  the  treatment  she 
received.     It  was  held,  first,  that  W.  was  not  an  infant  of  tender  years.     A  person 
of  tender  years  is  a  person  incapable  of  acting  or  judging  for  himself.     And  chil- 
dren of  much  earlier  age  may  contract  marriage  and  other  relations,  and  are  com- 
petent in  law  to  act  for  themselves.    Secondly,  that  the  terms  ^^  under  the  care  and 
coQtror'  of  the  prisoners  meant  under  such  control  as  to  be  prevented  from  acting 
for  berself,  and  that  this  girl  was  a  free  agent ;  and,  therefore,  the  indictment  was 
not  pro7ed.(2) 

Id  these  cases  it  must  be  both  alleged  and  proved  that  the  health  was  injured. 
The  iadictment  alleged  that  the  prisoner  was  the  mother,  and  had  the  care  of  an 
infant  female  child  unable  to  support  itself,  and  that  it  was  the  duty  of  the  prisoner 

iy)  Rex  V.  Friend  and  his  Wife,  MS.  Bayley,  J.,  and  R.  k  R.  20.  Chambre,  J.,  differed, 
thinking  it  not  an  indictable  offence,  but  a  matter  founded  wholly  on  contract,  in  this 
which  was  the  case  of  an  apprentice.  The  indictment  should  state  the  infant  was  of 
tender  years,  and  not  able  to  proTide  for  itself.  And  see  Rex  v.  Ridley,  2  Campb.  650  ; 
Rex  t.  Squire  and  other  cases,  pott,  Mdrder.  As  to  the  neglect  of  paupers  by  overseers  of 
the  poor,  see  pott,  Offencet  by  pertont  in  office. 

(2)  Anonymous,  5  Cox  C.  C.  271,  Coleridge  and  Cresswell,  JJ.  *'If  being  of  ordinary 
or  e?en  superior  intellect  and  capacity,  she  was  so  under  the  control  of  the  defendants, 
so  impressed  with  fear  either  from  being  watched  or  being  threatened,  as  to  be  unable 
to  resort  to  the  assistance  of  her  natural  defenders  or  of  other  persons,  then  a  duty 
▼ould  devolve  on  the  defendants  greater  than  that  arising  from  the  civil  contract :"  per 
Cresswell,  J. 

indictable  offences :  Wickersham  v.  People,  1  Scam.  123 ;  State  v.  Johnson,  1  Brevard 
155;  People  r.  Coon,  15  Wend. 

^hen  a  public  law  imposes  a  public  duty,  the  omission  to  perform  the  duty  is  indicta- 
ble; bat  if  it  is  not  an  absolute  duty,  but  a  conditional  one,  dependent  upon  the  honest 
exerciie  of  the  judgment  of  the  person  or  persons,  to  whom  it  is  submitted,  whether  it  is 
to  be  performed  or  not,  the  omission  to  perform  it  is  not  per  se,  an  indictable  offence : 
Suter.  Williams,  12  Ired.  172. 

^hile  it  is  tnie  that  every  calpable  neglect  of  duty,  enjoined  on  a  public  officer,  cither 
by  common  law  or  by  statute,  is  an  indictable  offence,  yet  the  presentment  in  such  case, 
onlegstbeact  of  the  officer  is  clearly  illegal,  must  show  with  sufficient  certainty,  that  it 
proceeded  from  corrupt  or  culpable  motives :  State  v.  Buxton,  2  Swan  57.  Disobedience 
to  an  act  of  assembly  is  an  indictable  offence  at  common  law  :  Gearhart  v.  Dixon  et  al.,  1 
^fr  224.  When  the  statute  forbids  the  doing  an  act  and  prescribes  a  penalty  recoverable 
V^tioD,  this  excludes  punishment  by  indictment:  State  v.  Mase,  6  Humph.  17.  Where 
^e  statute  contains  a  general  prohibitory  clause,  even  if  a  specific  remedy  had  been  given 
1^7 1^  subsequent  clause,  and  no  mention  had  .been  made  of  indictment,  it  may  well  be 
H^ntained  that  an  indictment  would  lie  for  the  misdemeanor  contained  in  a  violation  of 
^^prohibition  :  State  V.Thompson,  2  Strob.  12.  A  person  indicted  for  an  offence  created 
^J  statute  cannot  be  convicted  after  a  repeal  of  the  statute,  unless  the  repealing  statute 
coDtaiuB  a  saving  clause,  kc. :  Taylor  v.  State,  7  Black.  93. 

Solicitation  to  commit  adultery  is  not  indictable:  Smith  v.  Comm.,  4  P.  F.  Smith  209; 
<^ODtra,  State  v.  Avery,  7  Conn.  267 ;  but  solicitation  of  a  witness  not  to  attend  a  public 
prosecution  is  indictable :  State  v.  Reyes,  8  Verm.  57 ;  State  0.  Carpenter,  20  Ibid.  9  ; 
Comm.  V.  Reynolds,  14  Gray  87  ;  words  expressing  a  desire  to  fight  with  deadly  weapons, 
BUJ  be  80  :  Comm.  v.  Tibbs,  1  Dana  524 ;  what  are  only  private  injuries  are  not  indicta- 
ble: Comm.  9.  Warren,  6  Mass.  72 ;  Comm.  v.  Kearney,  1  Ibid.  137  ;  Comm.  v.  Morse,  2 
Ibid  139 ;  Comm.  v.  Bangs,  9  Ibid.  387  ;  Comm.  v.  Edwards,  I  Ashm.  46  ;  People  v.  Jackson, 
3D«dIo  101;  lUier  ».  Knight,  4  Texas  312;  Wright  ».  People,  1  Breese  06;  Lewis  v. 
Conn.  2  S.  ft  R.  652 ;  Brown's  case,  3  Greenl.  177 ;  People  v.  Smith,  5  Cowan  258  ;  State 
».  Wheeler,  3  Verm.  344. 
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to  support  the  child,  hut  that  the  prisoner  unlawfully  neglected  to  support  it,  and 
unlawfully  abandoned  it  without  necessary  food  for  a  long  space  of  time,  whereby 
the  child  was  greatly  injured  and  weakened.  The  prisoner  was  the  wife  of  a  sea- 
man, and  received  a  portion  of  his  pay,  and  was  able  to  work  and  get  her  Imog  if 
she  ch(»se;  she  left  the  child  without  food  from  Monday  evening  till  Thursday 
morning,  and  but  for  the  attention  of  a  poor  neighbor,  the  child  must  have  suffered 
most  severely,  and  mis:ht  probably  have  died  for  want  of  food,  and  though  it  did 
suffer  in  some  degree  from  want  of  food,  it  was  not  to  any  serious  extent;  and  it 
was  held  that  the  conduct  of  the  prisoner  in  absenting  herself,  irrespective  of  any 
actual  injury  to  the  child^  was  not  a  misdemeanor  at  common  law,  and  therefore 
it  was  necessary  to  prove  the  averment  that  the  child  was  greatly  injured  and 
weakened;  and  that  the  evidence  that  the  child  had  suffered  to  some  bat 
not  to  any  serious  extent  was  not  sufficient;  as  it  did  not  show  any  injury  to  the 
health,  (a) 

It  has  been  laid  down  that  it  is  the  bounden  duty  of  all  persons  having  children 
of  tender  age,  when  they  themselves  cannot  support  them,  to  endeavor  to  obtain 
the  means  of  getting  them  support ;  and  if  they  wilfully  abstain  for  several  days 
from  going  to  the  union  where  they  have  by  law  a  right  to  support,  they  are  crimi- 
nally responsible  for  the  consequences  (6) 

An  indictment  alleged  that  the  prisoner  was  a  single  woman  and  the  mother  of 
a  child  of  very  tender  age  and  unable  to  provide  for  itself  and  that  it  was  the  duty 
of  the  prisoner  to  provide  food  for  the  child,  she  '^  being  able  and  having  the  means 
to  perform  her  said  duty,"  and  that  she  unlawfully  neglected  to  provide  sufficient 
*ft91   *food  for  the  child,  whereby  its  life  was  endangered.    There  was  no  evidence 

"'J  that  the  prisoner  actually  had  the  means  of  supporting  the  child;  but  it  was 
proved  that  she  could  have  applied  to  the  relieving  officer  of  the  union,  and,  had 
she  done  so,  she  would  have  been  entitled  to  and  would  have  received  relief  for 
herself  and  the  child  adequate;  to  their  due  support  and  maintenance,  and  that  she 
had  not  made  any  such  application ;  and  it  was  held  that  there  was  no  evidence 
that  the  prisoner  had  the  means  of  maintaining  the  child,  and  therefore  that  alle- 
gation in  the  indictment  was  not  proved.(r) 

But  it  is  not  an  indictable  offence  for  a  brother  to  neglect  to  maintain  another 
brother,  even  if  he  be  an  idiot,  helpless,  and  an  inmate  of  his  house.(cf ) 

Where  a  count  charged  that  B.  S.  was  the  illegitimate  son  of  the  prisoner,  and 
that  B.  8.  for  a  long  space  of  time  was  of  unsound  intellect  and  incapable  of  taking 
care  of  himself,  and  during  all  that  time  had  resided  with  the  prisoner,  who  had 
sufficient  means  for  the  maintenance  of  herself  and  B.  S. ;  whereupon  it  became  die 
duty  of  the  prisoner  to  take  due  and' proper  care  of  B.  S.,  nevertheless  the  prisoner 
did  not  nor  would  take  due  and  proper  care  of  B.  S.,  but  on  the  contrary  thereof 
during  that  time  maliciously  and  unlawfully  kept  and  confined  B.  S.  in  a  dark  cold 
and  unwholesome  room,  and  neglected  to  provide  B.  S.  with  proper  clothing,  and 
suffered  the  body  of  B.  S.  to  be  foul,  &c.,  and  divers  large  quantities  of  filth  to 
collect  in  the  said  room  and  to  cause  noxious  and  unwholesome  smells,  and  kept 
B.  S.  without  sufficient  and  proper  air,  warmth,  and  exercise  necessary  for  the 
health  of  B.  S.  TWie  Court  of  Queen's  Bench  arrested  the  judgment,  observing  that 
"there  was  no  averment  that  the  lunatic  was  under  the  control  of  the  prisoner,  nor 
any  alleged  duty  in  her  to  take  care  of  him  shown.  Again,  even  if  such  duty  had 
been  shown,  acts  of  commission  and  omission  were  charged  very  likely  to  produce 
injury,  but  it  was  not  alleged  that  injury  was  actually  produced;  and  it  is  by  no 
means  a  necessary  consequence  of  such  acts,  nor  was  it  alleged  to  have  been  the 
actual  consequence  of  them,  nor  even  to  have  continued  so  long  that  injury  must, 
or  probably  would  result.     There  was  therefore  nothing  at  most  beyond  a  probable 

(a)  Reg.  r.  Phillpot,  Dears.  C.  C.  R.  179.  See  Reg.  v.  Cooper,  1  Den.  C.  C.  459,  pott; 
and  Reg.  v.  Hogan,  2  Den.  C.  C.  277,  pott;  and  see  now  the  24  k  25  Vict.  c.  100,  8.  27,j9o«/. 

(b)  Per  Erie,  J.  and  Murtin  B. ;  Reg.  v.  Mabbet,  5  Cox  C.  C.  339, />©«/,  Murder. 

(c)  Reg.  V.  Chandler,  Dears.  C.  C.  R.  453. 

(d)  Rex  V.  Smith,  2  C.  &  P.  449  (12  E.  C.  L.  R.),  Burrougb,  J.  Sec  Reg.  v.  Marriott,  8 
G.  k  P.  425  (34  E.  C.  L.  R.),  Patteson,  J.,  post^  Murder.  A  case  of  murder  bj  confining 
an  aged  female,  and  not  providing  her  with  suflScient  sustenance. 
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eonjectare  that  the  patient's  suffering  was  at  all  connected  with  his  mother's  mis- 
ooiiduct."(e) 

So  where  a  ooant  charged  that  the  prisoner  intending  to  injure  B.  S..  heing  a 
person  of  nnsound  intellect  and  incapdfble  of  taking  care  of  himself,  whilstt  13.  S. 
was  nnder  the  care,  custody  and  control  of  the  prisoner,  maliciously  and  unlawfully 
kept,  confined  and  imprisoned  B.  S.,  &c. ;  the  Court  of  Queen's  Bench  arrested  the 
judgment  for  wanb  of  a  positiye  averment  that  B.  S.  was  under  the  care  and  control 
of  Uie  prisoner  at  the  time  she  committed  the  acts  alleged  in  the  indictment.  ''  They 
were  all  said  to  have  been  done  whilst  the  unfortunate  lunatic  was  under  her  care 
and  control;  but  there  was  no  averment  that  he  ever  was  so."(/) 

*The  16  &  17  Vict.  c.  96,  s.  9,  enacts  that  *^  if  any  superintendent,  officer,  r^oo 
DOTse,  attendant,  servant  or  other  person  employed  in  any  registered  hos-  ^ 
pltal  or  licensed  house,  or  any  person  having  the  care  or  charge  of  any  single 
patient,  or  any  attendant  of  any  single  patient,  in  any  way  abuse  or  ill-treat  or  wil- 
iiilly  neglect  any  patient  in  such  hospital,  or  house,  or  such  single  patient,  or  if 
any  person  detaining  or  taking  or  having  the  care  or  charge,  or  concerned  or  taking 
part  in  the  custody,  care,  or  treatment  of  any  lunatic  or  person  alleged  to  be  a 
lunatic,  in  any  way  abuse  or  ill-treat  or  wilfully  neglect  such  lunatic  or  alleged 
lunatic,  he  shall  be  guilty  of  a  misdemeanor,  and  shall  be  subject  to  indictment 
for  every  such  offence  or  to  forfeit  for  every  such  offence,  on  a  summary  conviction 
thereof  before  two  justices,  any  sum  not  exceeding  twenty  pounds." 

A  person  who  has  voluntarily  taken  upon  himself  the  care  of  a  lunatic  brother 
in  his  own  private  house  is  a  person  ^'  having  the  care  and  charge"  of  a  lunatic 
within  the  16  &  17  Vict.  c.  96,  s.  9,  and  is  indictable  for  ill-treating  him.(/' ) 

The  Criminal  Lunatic  Asylum  Act,  23  &  24  Vict.  c.  75,  s.  13,  enacts  that  "  any 
Mperintcndent,  officer,  nurse,  attendant,  servant,  or  other  person  employed  in  any 
Mylum  for  criminal  lunatics,  who  strikes,  wounds,  ill-treats,  or  wilfully  neglects  any 
person  confined  therein,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  subject  to 
indictment  for  every  such  offence,  and,  on  conviction  under  the  indictaient,  to  fine 
or  imprisonment,  with  or  without  hard  labor,  or  to  both  fine  and  imprisonment  at 
the  discretion  of  the  court,  or  to  forfeit  for  every  such  offence,  on  summary  con- 
viction thereof  before  two  justices,  any  sum  not  exceeding  twenty  pounds  nor  less 
than  two  pounds." 

On  an  indictment  under  this  clause  it  appeared  that  the  prisoner  and  his  wife 
vere  living  together,  and  that  she  was  a  lunatic,  and  that  he  knew  her  to  be  so, 
and  that  during  a  considerable  time  he  abused,  ill-treated  and  neglected  her,  and 
Hwas  held  that  the  prisoner  was  not  '*  a  person  having  the  care  or  charge"  of  a 
lanatic  within  this  clause,  which  was  not  intended  to  apply  to  persons  having  a 
^tody  of  a  purely  domestic  character,  (r/) 

So  long  as  an  act  rests  in  hare  intention^  it  is  not  punishable  :  but  immediately 
^hen  an  act  is  done,  the  law  judges  not  only  of  the  act  done,  but  of  the  intent 
^th  which  it  is  done ;  and  if  acccompanied  with  an  unlawful  and  malicious  intent, 
f^oogh  the  act  itself  would  otherwise  have  been  innocent,  the  intent  being  crim- 
^1,  the  act  becomes  criminal  and  punishable.(A)^     Therefore  an   attempt  to 

(0  Reg.  V.  Pelham,  8  Q.  B.  959  (55  E.  G.  L.  R.). 
.  if)  Rfg-  9.  Pelham,  supra.  In  Urmston  v.  Newcoman,  4  A.  &  E.  899  (31  E.  C.  L.  R.), 
iQ  answer  to  a  remark  by  counsel,  that,  "by  ihe  common  law  if  a  child  perish  for  want  of 
pi^per  care,  it  is  murder  in  the  partj  ncfiflecting  it,"  Lord  Dcnman,  G.  J.,  said  ''if  the 
P^Mon  has  the  actual  custodj,"  and  Pattesou,  J.,  added  "  or  the  child  be  part  of  his 
■amiij."  And  as  a  person  incapable  of  takinjir  ^arc  of  himself  through  imbecility  of  mind, 
^ia  contemplation  of  law  in  the  same  situation  as  an  infant  (Rex  v.  Much  Gowarne,  2  B. 
*  Ad.  861),  it  should  seem  that  if  a  person,  who  is  the  parent,  or  has  the  actual  custody 
^f&  lunatic,  neglects  to  provide  for  such  lunatic,  though  more  than  twenty-one  years  of 
N?^  wbereby  his  health  is  injured,  such  person  would  be  indictable  in  the  same  manner 
^  if  the  lunatic  were  a  child  of  such  tender  years  as  to  be  unable  to  provide  for  and  take 
c*w  of  itself.     See  Rex  v.  Friend,  supra.     G.  S.  G. 

(/)  Reg.  r.  Porter,  L.  k  G.  394. 

{9}  Reg.  p.  Rundle,  Dears.  G.  G.  482. 

(A)  Per  Lord  Mansfield,  G.  J.,  in  Schofield's  case,  Gald.  397.     The  ancient  writers,  in 

'  A  party  it  liable  for  a  wrongful  act,  where  there  exists  a  criminal  intent,  although  the 
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commit  a  felony  is,  in  many  cases,  a  misdemcanor.(t)  Thus  abandoning  a  child 
without  food  with  intent  that  it  may  die,  is  in  die  tabic,  (Ar)  and  an  attempt  to  com- 
mit even  a  misdemeanor  has  been  decided  in  many  cases  to  be  itself  a  misde- 
n:OA-\  nioanor.(Z)  Thus  *if  a  party  makes  a  false  oath  before  a  surrogate  to 
•^  procure  a  marriage  license,  that  is  an  act  done  and  a  misdemeanor. Tm)  And 
the  mere  soliciHnfj  another  to  commit  a  felony  is  a  sufficient  act  or  attempt  to 
constitute  the  misdemeanor.  Thus,  to  solicit  a  servant  to  steal  his  master's  goods, 
is  a  misdemeanor,  though  it  be  not  charged  in  the  indictment  that  the  servant 
stole  the  goods,  nor  that  any  other  act  was  done  except  the  soliciting  and  iuciting.(fi) 
It  was  held  not  to  be  necessary,  in  order  to  show  that  this  was  only  a  misdemeanor 
to  negative  the  commission  of  the  felony ;  as  none  of  the  precedents  of  indictments 
for  attempts  to  commit  rape  or  robbery  contain  any  such  negative  averment :  but 
it  is  lefl  to  the  defendant  to  show,  if  he  please,  that  the  misdemeanor  was  merged 
in  the  greater  offence.  But  a  person  cannot  be  guilty  of  inciting  another  to  com- 
mit a  felony  unless  the  party  incited  knows  that  the  act  intended  is  a  felony.(o) 
And  it  has  been  held,  that  the  completion  of  an  act,  criminal  in  itself,  is  not  neces- 
sary to  constitute  criminality.(j9)  An  attempt  to  commit  a  statutable  misdemeanor, 
is  as  much  indictable  as  an  attempt  to  commit  a  common  law  misdemeanor,(9)  for 
when  an  offence  is  made  a  misdemeanor  by  statute,  it  is  made  so  for  all  purpo8es.(r) 
And  the  general  rule  is,  that  *^  an  attempt  to  commit  a  misdemeanor  is  a  misde- 
meanor, whether  the  offence  is  created  by  statute,  or  was  an  offence  at  common 
law."(«) 

trcatinf]^  of  felonious  homicide,  considered  the  felonious  intentipn  in  the  same  light  in 
point  of  guilt  as  homicide  itself.  Voluntas  reputabatur  pro  facto  ;  a  rule  which  has  long 
been  laid  aside  as  too  rifrorous  in  the  case  of  common  persons,  though  retained  in  the 
statute  of  Treasons,  25  Ed.  3,  at.  5,  c.  2.  But  when  the  rule  prevailed,  it  was  necessary 
that  the  intention  should  be  manifested  by  plain  facts,  not  by  bare  words  of  any  kind. 
Jlsec  voluntas  non  intellecta  fvit  de  voluntate  nudis  verbis  out  seriptis  propalata^  ted  mundo  mdn- 
i/esta  fuit  per  apertum  factum  :  3  Inst.  5  ;  Fost.  193. 

(i)  Higgins's  case,  2  East  R.  21  ;  Rex  v.  Kinnersley  *  Moore,  1  Str.  196.  But  in  1  Hawk. 
P.  C.  c.  25,  s.  3,  is  the  following  passage  :  "The  bare  intention  to  commit  a  felony  is  so 
very  criminal,  that  at  the  common  law  it  was  punishable  as  felony  where  it  missed  its 
effect  through  some  accident,  no  way  lessening  the  guilt  of  the  offender.  But  it  seems 
agreed  at  this  day,  that  felony  shall  not  be  imputed  to  a  bare  intention  to  commit  it;  yet 
it  is  certain  that  the  party  may  be  very  severely  fined  for  such  intention."  Probably  the 
latter  part  of  this  passage  was  intended  to  relate  to  an  intention  manifested  by  some  act. 
And  see  I  Hawk.  P.  C.  c.  55. 

(*)  Reg.  V.  Renshaw,  2  Cox  C.  C.  285. 

(/)  Per  Grose,  J.,  in  Higgins's  case,  2  East  R.  8;  and  see  Rex  v.  Phillips,  6  East  464, 
where  an  endeavor  to  provoke  another  to  commit  the  misdemeanor  of  sending  a  challenge 
to  fight,  was  held  to  be  an  indictable  misdemeanor.  And  by  Lawrence,  J.,  in  Higgins's 
case,  "  all  such  acts  ot  attempts  as  tend  to  the  prejudice  of  the  community  are  indictable." 

(m)  Reg.  V.  Chapman,  1  Den.  C.  C.  432 ;  2  C.  &  K.  857. 

(n)  Higgins's  case,  2  East  R.  5,  in  which  see  many  cases  cited,  where  attempts  to  com- 
mit felonies  and  misdemeanors  have  been  considered  as  misdemeanors. 

(o)  Reg.  V.  Welhara,  1  Cox  C.  C.  192,  Parke,  B.  and  Patteson,  J.  Sed  qutere^  for  how 
can  the  guilt  of  the  inciter  depend  on  the  state  of  mind  of  the  incited  ?  The  inciting  and 
the  intention  of  the  inciter  constitute  the  offence.     C.  S.  6. 

(p)  By  Lord  Mansfield,  in  Rex  v.  Schofield,  Cald.  400. 

(q)  Rex  V.  Butler,  6  C.  A  P.  368  (25  E.  C.  L.  R.),  Patteson,  J. ;  Rex  v.  Roderick,  V  C. 
k  P.  195  (32  B.  C.  L.  R.),  Parke,  B. ;  Le  Blanc,  J.,  in  Rex  v.  Cartwright,  East.  T.  1806, 
Russ.  k  Ry.  10*7;  but  it  seems  the  judges  did  not  go  into  the  point,  as  they  decided 
that  the  paper  by  the  production  of  which  the  defendant  had  attempted  to  obtain 
money  at  a  banker's,  and  which  was  stated  to  be  an  order,  was  really  no  order :  MS.  Bay- 
ley,  J. 

(r)  Parke,  B.,  Rex  v.  Roderick,  supra. 

(s)  Per  Parke,  B.,  Ibid. ;  Reg.  v.  Chapman,  1  Den.  C.  C.  432 ;  2  C.  &  K.  857  (61  E.  C.  L. 
R.). 

act  done  is  not  that  which  was  intended:  State  r.  Ruhl,  8  Clarke  447.  When  a  person 
is  knowingly  engaged  in  a  criminal  act,  and  commits  a  greater  offence  than  the  one 
intended,  proof  of  an  intent  to  commit  the  greater  offence  is  not  essential  to  a  conv'ictioa 
for  that  offence ;  and  this  rule  applies  not  merely  to  crimes  which  are  mala  in  see^  but  to 
those  which  are  mafa /»roAi6i7a  .*  State  v.- Stanton,  37  Conn.  421.  When  the  declaration 
and  the  act  done  are  inconsistent,  the  intention  is  to  be  gathered  from  the  act :  State  v. 
Shelledy,  8  Clarice  477.  When  the  present  ability  to  commit  a  felonious  intent  is  wanting, 
be  offence  is  no|  eomnlete :  State  r.  Swaits,  8  Ind.  524. 
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Bat  an  act  is  not  indictable  as  an  attempt  to  comtnit  an  offence,  unless  it  is  an 
act  directly  approximating  to  the  commission  of  that  offence.(0  In  many  cases, 
however,  acts  in  furtherance  of  a  criminal  purpose  may  be  sufficiently  proximate  to 
an  offence,  and  may  sufficiently  show  a  criminal  intent  to  support  an  indictment  for 
a  misdemeanor,  although  they  may  not  be  sufficiently  proximate  to  the  offence  to 
support  an  indictment  for  an  attempt  to  commit  it ;  as  where  a  prisoner  procures 
dies  for  the  purpose  of  making  counterfeit  foreign  coin,(i«)  or  where  a  person 
gives  poison  to  another,  and  endeavors  to  procure  that  person  to  administer 
it-(r)        ^  ^     ^  ^  . 

The  prisoner  was  indicted  for  attempting  to  commit  a  certain  felony,  that  is  to 
say,  he  did  put  one  of  his  hands  into  the  pocket  of  a  certain  woman  whose  name 
was  anknown,  with  intent  the  property  of  the  said  woman  in  the  said  pocket  then 
being  to  steal,  &c.  It  was  proved  that  the  prisoner  put  his  hand  into  the  pocket 
of  a  lady,  who  said  that  she  had  lost  nothing,  but  she  did  not  appear  as  a  witness. 
It  was  contended  that  to  put  a  hand  into  an  empty  pocket  was  not  an  attempt  to 
commit  a  felony ;  and,  on  a  case  reserved,  Cockburn,  C.  J.,  after  argument,  said, 
^'We  are  of  opinion  that  this  conviction  cannot  be  supported,  and  in  so  holding  it 
is  necessary  to  observe  that,  from  the  case  submitted  to  us,  the  question  of  whether 
there  was  anything  in  the  pocket  of  the  woman  which  might  have  been  the  subject 
of  larceny,  if  the  prisoner  had  not  been  interrupted,  does  not  appear  to  have  been 
lefl  to  the  jury.  The  question  we  are  asked  seems  to  be  whether  an  attempt  at 
larceny  can  be  committed  by  a  person  putting  his  hand  into  another's  pocket 
for  the  purpose  of  committing  a  larceny,  there  being  at  the  time  nothing  in  the 
pocket.  Now,  we  are  far  from  saying  that  if  the  question,  whether  there  was  any- 
thing in  the  pocket,  had  been  laid  before  the  jury,  there  was  not  evidence  upon 
which  they  might  have  found  in  the  affirmative ;  but  that  question  not  having 
been  pnt,  we  are  of  opinion  that,  assuming  the  fact  to  be  that  there  was  nothing  in 
the  pocket  of  the  woman,  the  offence  could  not  be  committed.  The  question 
might  have  been  submitted  to  the  jury,  and  they  might  have  found  that  there  was 
something  in  the  woman's  pocket,  but,  that  not  having  been  done,  the  -conviction 
eannot  be  sustained."(t*t')  During  the  argument  Crompton,  J.,  said,  "  It  is  impor- 
tant to  notice  how  the  indictment  is  framed.  The  prisoners  are  charged  with 
patting  their  hands  into  the  pocket  '  with  intent  the  property  of  the  said  woman 
in  the  mid  gown  pocket  then  being  from  the  person  of  the  said  woman  to  steal.' 
As  the  putting  a  hand  into  a  pocket  with  intent  to  steal  is  clearly  an  act  accom- 
psnied  by  a  criminal  intent,  though  there  be  nothing  in  the  pocket,  it  is  a  common 
ttw  misdemeanor,  and  a  count  should  in  cases  of  this  kind  be  framed  to  meet  this 
▼iew  of  the  case." 

I'pon  the  same  principles  some  earlier  cases  appear  to  have  proceeded.  Thus,  it 
^>s  held  indictable  to  attempt  to  bribe  a  cabinet  minister  and  a  member  of  the 
privy  conncil  to  give  the  defendant  an  office  in  the  colon ies.(i^7)  And  an  informa- 
tion Wag  ^granted  against  a  man  for  promising  money  to  a  member  of  a  cor-  r^oe 
poration,  to  induce  nim  to  vote  for  the  election  of  a  mayor  ;(x)  an  informa-  ^ 
tion  also  appears  to  have  been  exhibited  against  a  person  for  attempting  by  bribery 
to  influence  a  juryman  in  giving  his  verdict.(y)  And  it  is  laid  down  generally, 
that  if  a  party  offers  a  bribe  to  a  judge,  meaning  to  corrupt  him  in  the  cause 
depending  before  him,  and  the  judge  takes  it  not,  yet  this  is  an  offence  punishable 
^J  law  in  the  party  that  offers  it.(2;)     And  an  attempt  to  suborn  a  person  to  com- 

(0  Reg.  V.  Eagleton,  Dears.  G.  C.  515 ;  Reg.  v,  Roberts,  Ibid.  539. 

(t<)  Keg.  V.  Roberts,  supra* 

{^}  Reg.  V.  Williams  meotioned  in  Reg.  v.  Eagleton,  Dears.  G.  G.  547. 

(w)  Reg.  p.  Collins,  L.  &  G  471. 

(*}  Vaughan's  case,  4  Burr.  2494 ;  and  see  Rex  v.  PoUman  and  others,  2  Gampb.  229, 
vhere  a  conspiracy  to  obtain  money,  by  procuring  from  the  Lords  of  the  Treasury  the 
^poiotment  of  a  person  to  an  office  in  the  Gustoms,  was  held  to  be  a  misdemeanor  at 
common  law. 

(2)  Plympton's  case,  2  Lord  Raym.  1377. 

(jr)  Young's  case,  cited  in  Higgins's  case,  2  East  R.  14,  16. 

(')  3  Inst.  147 ;  and  see  Rex  v.  Gassano,  5  Esp.  231,  an  information  for  attempting  to 
bribe  an  officer  of  the  Gustoms. 
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mit  pcrjary,  upon  a  reference  to  the  judges,  was  unanimously  holden  by  them  to 
be  a  misdenieanor.(a) 

Where  the  defendant  was  indicted  for  haying  coining  instrumeots  in  bis  custody, 
with  intciif  to  coin  half  guineas,  shillings,  and  sixpences,  and  to  utter  them  as  and 
for  the  current  coin.  Lord  Hnrdwicke  doubted  what  the  offence  was.  But  the 
Court  of  King's  Bench  held  the  offence  to  be  a  misdemeanor;  Lee,  G.  J.,  saying, 
that  '^  all  that  was  necessary  in  such  a  case  was  an  act  charged,  and  a  criminal 
intention  joined  to  that  SLCt"(hy  But  though  this  doctrine  be  correct,  it  does  not 
appear  to  have  been  applicable  to  the  facts  of  the  case  as  charged,  which  did  not 
amount  to  a  criminal  act  by  the  defendant.  And  this  case  was  considered  untena- 
ble in  a  case,  in  which  it  was  holden  that  having  counterfeit  silver  in  possession 
with  intent  to  utter  it  as  good  is  no  offence,  there  being  no  criminal  act  done. 
The  prisoner  had  been  found  guilty  of  unlawfully  having  in  his  possession  counter- 
feit silver  coin  with  intent  to  utter  it  as  good  :  but  the  judges  were  of  opinion  that 
there  must  be  some  act  done  to  constitute  a  crime,  and  that  the  having  in  posses- 
sion only  was  not  an  act.(r)  And  this  distinction  was  acted  upon  in  a  case  where 
some  counts  charged  the  prisoner  with  preserving  and  keeping  in  his  possession 
obscene  prints,  with  intent  unlawfully  to  utter  the  same,  and  others  charged  the 
prisoner  with  obtaining  and  procuring  obscene  prints  with  a  like  intent ;  and  it 
was  held  that  the  former  counts  were  bad,  for  they  were  consistent  with  the  possi- 
bility that  the  prisoner  might  have  originally  had  the  prints  in  his  possession  with 
an  innocent  intention,  and  there  was  no  act  shown  to  be  done  which  could  be  con- 
sidered as  the  first  step  in  the  commission  of  a  misdemeanor ;  but  that  the  latter 
*861  ^*^""**^  wcr®  good,  for  the  procuring  of  such  prints  was  an  act  done  *in  the 
^  commencement  of  a  misdemeanor. (^7)  But  the  having  a  large  quantity  of 
counterfeit  coin  in  possession,  under  suspicious  circumstances  and  unaccounted  for, 
is  evidence  of  having  procured  it  with  intent  to  utter  it  as  good,  which  is  clearly 
a  criminal  act  punishable  as  a  misdemeanor.  Thus  upon  an  indictment  for  pro- 
curing counterfeit  shillings  with  intent  to  utter  them  as  good,  the  evidence  was 
that  two  parcels  were  found  upon  the  prisoner,  containing  about  twenty  shillings 
each,  wrapped  up  in  soft  paper,  to  prevent  their  rubbing,  and  there  was  nothing 
to  induce  a  suspicion  that  the  prisoner  had  coined  them;  and  the  judges  were  of 
opinion  unanimously,  that  procuring  with  an  intent  to  utter  was  an  offence,  and 
that  the  having  in  possession  unaccounted  for,  and  without  any  circumstances  to 
induce  a  belief  that  the  prisoner  was  the  maker,  was  evidence  of  procuring.(e) 
But  the  effect  of  such  evidence  would  be  removed  by  circumstances  sufficient  to 
induce  a  suspicion  that  the  prisoner  was  the  maker  of  the  coin  found  in  his  posses- 
sion ;  and,  upon  the  argument  in  the  last  case,  Thomson,  C.  B.,  mentioned  a  case 
where  he  had  directed  an  acquittal,  because,  from  certain  powder  found  upon  the 

(a)  Anon.,  before  Adams,  B.,  at  Shrewsbury,  cited  in  Schoficld's  case,  Cald.  400,  and  io 
Higgins's  case,  2  East  R.  14,  17,  22.  This  case  is  probably  the  same  as  Rex  v.  Edwards, 
MS.  Sum.  tit.  Perjury. 

(b)  t^utton's  case.  Rep.  temp.  Ilardw.  370;  2  Str.  1074.  In  this  case  there  were  cited, 
in  support  of  the  prosecution,  a  case  of  a  conviction  of  three  persons  for  having  in  their 
custody  divers  picklock  keys  loith  intent  to  break  houses,  and  steal  goods :  Rex  v.  Lee  and 
others.  Old  Bailey,  1689 ;  and  a  case  of  an  indictment  for  making  coining  instruments, 
and  having  them  in  possession  with  intent  to  make  counterfeit  money :  Brandon's  case,  Old 
Bailey,  1G98;  and  also  a  case  where  the  party  was  indicted  for  buying  counterfeit  shil- 
lings with  an  intent  to  utter  them  in  payment:  Cox's  case,  Old  Bailey,  1690.  See postj  as 
to  the  unlawful  possession  of  coining  implements. 

(f)  Rex  V.  Stewart,  Mich.  T.  1814,  R.  k  R.  288 ;  s.  p.  Rex  v.  Heath,  East.  T.  1810;  R.  k 
R.  184.     See  24  k  25  Vict.  c.  99,  s.  11,  as  to  this  offence. 

(d)  Reg.  V.  Dugdale,  1  E.  A  B.  435  (72  E.  C.  L.  R.) ;  Dears.  C.  C.  R.  64. 

(e)  Rex  V.  Fuller  k  Robinson,  East.  T.  1816,  MS.  Bayley,  J.,  R.  k  R.  308.  See  Reg.  r. 
Jarvis,  Dears.  C.  C.  bb2^  poH^  Coin.  In  the  marginal  note  to  Parker's  case,  1  Leach  41, 
it  is  stated,  that  having  the  possession  of  counterfeit  money  with  intention  to  pay  it  away 
as  and  for  good  money,  is  an  indictable  offence  at  common  law.  This  may  be  criminal 
in  some  cases  of  such  possession  as  we  have  seen  above ;  but,  quare.^  if  the  point,  as  stated 
in  the  marginal  note,  was  actually  decided  in  Parker's  case. 

• 

1  Miller  v.  People,  2  Scamm.  235;  Sntton  v.  State,  9  Ohio  133. 
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prisoner,  there  was  a  presumption  that  be  was  the  maker  of  the  coin.(/)  Upon 
an  indictment  for  procuring  counterfeit  money  with  intent  to  utter  it,  the  uttering 
the  money,  knowing  it  to  be  counterfeit,  is  evidence  that  it  was  procured  with  that 
btent.(^) 

With  respect  to  persons  having  implements  for  house-breaking,  &c.,  in  their 
possession  with  a  feionious  intent,  the  Legislature  has  made  some  provisions.     The 
5  Geo.  4,  c.  83,  s.  4,  made  persons  having  in  their  possession  implements  of  house- 
breaking or  weapons  with  ]ut«'nt  to  commit  any  felonious  act,  liable  to  be  summarily 
convicted ;  and  the  24  &  25  Vict.  c.  96,  s.  58,  makes  persons  armed  with  offensive 
weapons,  or  in  possession  of  implements  of  house-breaking,  guilty  of  a  misdemeanor. 
And  in  some  instances  an  act,  accompanied  with  a  certain  intent,  has  been  made 
a  felony  by  particular  statutes ;  as  by  the  24  &  25  Vict.  c.  96,  s.  38,  the  severing 
with  intent  to  steal  the  ore  of  any  metal,  or  any  coal,  &c.,  from  any  mine,  bed  or 
vein  thereof,  is  made  felony  punishable  by  two  years  imprisonment.     And  by  the 
24  &  25  Vict.  c.  97,  s.  14,  the  damaging  certain  articles  in  a  course  of  manufac- 
ture, with  intent  to  destroy  them,  and  the  entering  certain  places  with  intent  to 
commit  such  offence,  is  made  felony  punishable  by  penal  servitude  for  life  or  im- 
priM)nnient,  &c. 

Where  an  offence  is  not  so  at  common  law,  but  mad^  an  offence  by  Act  of  Parliament, 
ID  indictment  will  lie  where  there  is  a  substantive  prohibitory  clause  in  such  statute, 
though  there  be  afterwards  a  particular  provision  and  a  particular  remedy  given. (A) 
*Thus,  an  unqualified  person  may  be  indicted  for  acting  as  an  attorney  con-  ^^r.^ 
tnry  to  the  6  &  7  Vict.  c.  73,  s.  2,  although  sec.  35  and  sec.  36  enact,  that  in  L  • 
OM  any  person  shall  so  act  he  shall  be  incapable  of  recovering  his  fees,  and  such 
offence  shall  be  deemed  a  contempt  of  court  and  punishable  accordingly. (t)  And 
it  is  stated  as  an  established  principle  that  when  a  new  offence  is  created  by  an  Act 
of  Parliament,  and  a  penalty  is  annexed  to  it  by  a  separate  and  substantive  clause, 
it  is  not  necessary  for  the  prosecut-or  to  sue  for  the  penalty ;  but  he  may  proceed  on 
tbe  prior  clause,  on  the  ground  of  its  being  a  misdemeanor.(^)  And  wherever  a 
Btatnte  forbids  the  doing  of  a  thing,  the  doing  it  wilfully,  although  without  any 
corrupt  motive,  is  indictable.(/)  Thus,  under  the  3  &  4  Vict.  c.  95,  s.  15,  which 
makes  it  a  misdemeanor  if  any  person  "  sh^ll  wilfully  do,  or  cause  to  be  done,  any- 
thing in  such  a  manner  as  to  obstruct  any  engine  or  carriage  using  any  railway," 
Maule,  J.,  held,  that  if  a  person  designedly  placed  on  a  railway  substances  having 
t  tendency  to  produce  an  obstruction,  he  was  within  the  Act,  and  that  it  was  not 
occessary  that  he  should  have  placed  them  there  expressly  with  the  view  to 
oUtract  an  engine. (m)     If  a  statute  enjoin  an  act  to  be  done,  without  ppiuting  out 

(/)  Fuller  k  Robinson's  case,  supra. 

\9)  Brown's  case,  1  Lew.  42,  llolroyd,  J.  It  is  said  the  learned  judge  seemed  to  con- 
sider a  procurement  elsewhere,  with  intent  to  iitter,  a  continuing  procurement  in  the 
county  where  the  uttering  took  place. 

(*j  Rex  r.  Wright,  1  Burr.  543 ;  Rex  v.  Gregory,  5  B.  A  Ad.  555  (27  E.  C.  L.  R.) ;  2  N. 
*M.47«;  Reg.  v.  Crossley,  10  A.  A  E.  132  (37  E.  C.  L.  R.). 

(i)  Reg.  p.  Buchanan,  8  Q.  B.  883  (55  E.  C.  L.  R.). 

(^)  By  Ashurst,  J.,  in  Rex  v.  Harris,  4  T.  R.  205.  And  this  principle  has  been  held  to 
'Ppl/i  where  the  clause  annexing  the  penalty  was  in  the  same  section  of  the  statute. 
Tbu8  the  repealed  clause,  5  Eliz.  c.  4,  s.  31,  enacted,  "that  it  shall  not  be  iatr/ul  to  any 
pcrsoD  to  set  up,  Ac,  any  craft,  mystery,  Ac,  except  he  shall  have  been  brought  up  therein 
Mreo  years  as  an  apprentice,"  Ac,  ttponpain  that  every  person  willingly  offending  or  doing 
^e  contrary  forfeit  for  every  default  forty  shillings  for  every  month ;  and  the  method  of 
proceeding  upon  this  statute  was  either  by  information  qui  tarn  in  the  court  of  oyer  and 
^rmineror  sessions  of  the  county,  Ac,  where  the  offence  was  committed,  to  recover  the 
Penalty,  or  by  indictment  in  those  courts.  Sec  the  cases  collected  in  the  note  to  Rex  v. 
Kildcrhy,  1  Saund.  312  a.  But  it  should  be  observed  that  a  subsequent  section  (31^)  gave 
'uthority  to  proceed  by  indictment^  or  by  information,  Ac. 

(/j  Rex  p.  Sainsbury,  4  T.  R.  457,  where  it  was  held  to  be  a  misdemeanor  in  magistrates 
^0  grant  an  ale  license  where  they  had  no  jurisdiction.  8ee  Reg.  v,  Nott,  4  Q.  B.  768  (45 
^'  ^-  L.  R.),  where  Lord  Denman,  C.  J.,  said,  '<  If  the  statute  in  terms  create  an  offence 
^I  persons  are  bound  to  know  it.  But  if  a  statute  enacts  something  without  in  terms 
^kiog  it  an  offence,  and  you  would  convict  a  person  of  misdemeanor  in  having  disobeyed 
■och  an  enactment,  are  yon  not  bound  to  show  that  the  disobedience  was  wilful,  and  in 
^t  nature  of  contempt?" 

(«}  Reg.  V.  Uolroydy  2  M.  A  Rob.  339 ;  and  see  Jones  p.  Taylor,  I  E.  A  £.  20  (102  E.  G. 
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any  mode  of  punishment,  an  indictment  will  lie  for  disobeying  the  injunction  of 
the  Legislature. (n)  Thus,  the  father  of  a  child  is  indictable  if,  being  requested 
by  the  registrar  within  forty- two  days  of  its  birth  so  to  do,  he  wilfully  refuse  to 
inform  the  registrar  of  the  particulars  required  by  the  Act  to  be  registered  touching 
the  birth,  contrary  to  the  6  &  7  Will.  4,  c.  86,  s.  20.(o)  And  this  mode  of  pro- 
ceeding in  such  case  is  not  taken  away  by  a  subsequent  statute  pointing  out  a 
particular  mode  of  punishment  for  such  disobedience.(p)  Where  the  same  statute 
which  enjoins  an  act  to  be  done  contains  also  an  enactment  providing  for  a  par- 
ticular mode  of  proceeding,  as  commitment,  in  case  of  neglect  or  refusal,  it  has 
*ft81  ^^°  doubted  whether  an  indictment  *will  lie.(9')  But  where  a  statute  only 
-I  adds  a  further  penalty  to  an  offence  prohibited  by  the  common  law,  there  is 
no  doubt  but  that  the  offender  may  still  be  indicted,  if  the  prosecutor  think  fit,  at 
the  common  law.(r)  Where  a  statute  makes  that  felony  which  before  was  a  mis- 
demeanor only,  the  misdemeanor  is  merged,  and  there  can  be  no  prosecution  afler- 
wards  for  the  misdemeanor  ;(rr)  but  if  it  gives  a  new  punishment  or  new  mode  of 
proceeding  for  what  before  was  a  misdemeanor,  without  altering  the  class  or  cha- 
racter of  the  offence,  the  new  punishment  or  new  mode  of  proceeding  is  cumulative 
only,  and  the  offender  may  be  proceeded  against  as  before  for  the  common  law 
misdemeanor.  Therefore,  notwithstanding  the  provisions  of  9  &  10  Will.  3,  c.  32, 
against  blasphemy,  it  was  held  that  a  blasphemous  libel  might  be  prosecuted  as  a 
common  law  uffence.(«)  It  may  be  observed  also,  that  it  is  an  offence  at  common 
law  to  obstruct  the  execution  of  powers  granted  by  statute. (^)  But  where  a  public 
Act  regulates  rights  which  are  merely  private,  an  indictment  will  not  lie  for  the 
infringement  of  those  rights :  as,  if  a  statute  empowers  the  setting  out  of  private 
roads  and  the  directing  their  repairs,  an  indictment  does  not  lie  for  not  repairing 
them.(M) 

Where  the  statute  making  a  new  offence  only  inflicts  a  forfeiture  and  specifies 
the  remedy,  an  indictment  will  not  lie.(<;)  The  true  rule  is  stated  to  be  this: 
Where  the  offence  is  punishable  by  a  common  law  proceeding,  before  the  passing 
of  a  statute  which  prescribes  a  particular  remedy  by  a  summary  proceeding,  then 
either  method  may  be  pursued,  as  the.  particular  remedy  is  cumulative^  and  does 
not  exclude  the  common  law  punishn^nt;  but  where  the  statute  creates  a  new 
offence  by  prohibiting  and  making  unlawful  anything  which  was  lawful  before,  and 
appoints  a  particular  remedy  against  such  new  offence  by  a  particular  sanction  and 
particular  method  of  proceeding,  such  method  of  proceeding  must  be  pursued  and 
no  other.(ic)  The  mention  of  other  methods  of  proceeding  impliedly  excludes 
that  of  indictment  ;(a;)  unless  such  methods  of  proceeding  are  given  by  a  separate 

L.  R.),  as  to  the  meaning  of  the  words  "tcitfully  trespass  upon  any  railway"  in  the  3  &  4 
Vict.  c.  97,  s   IG. 

(n)  Rex  V.  Davis,  Say.  133. 

(o)  Reg.  V.  Price,  11  A.  &  E.  727  (39  E   C.  L.  R.). 

(/>)  Rex  V.  Royal,  2  Burr.  832 ;  Rex  v.  Balme,  Cowp.  648,  cited  in  the  notes  to  2  Hawk. 
P.  C.  c.  25,  8.  4.  And,  generally  speaking,  the  Court  of  King's  Bench  cannot  be  ousted 
of  its  jurisdiction  but  by  express  words,  or  by  necessary  implication.  By  Ashurst,  J.,  in 
Gates  V.  Knight,  3  T.  R.  445. 

(g)  Rex  V.  Cummings  and  another,  5  Mod.  179;  Rex  v.  King,  2  Str.  1268:  Cases  of  in- 
dictments against  overseers  for  neglecting  to  account,  and  for  not  paying  over  the  balance 
within  the  time  limited  by  the  statute.  But  see  the  authorities:  and,  in  2  Nol.  P.  L.  453, 
it  is  stated  that  an  indictn»ent  will  lie  in  these  cases,  though  the  statute  provides  another 
remedy  by  commitment.     See  cases  there  cited. 

(r)  2  Hawk.  P.  C.  c.  25,  s.  4 ;  Rex  v.  VVigg,  Lord  Raym.  1 163 ;  2  Salk.  460.  And  see  the 
cases  collected  in  Rex  v.  Dickenson,  1  Saund.  135  a,  note  (4). 

(rr)  But  see  now  the  14  k  15  Vict.  c.  100,  s.  xii. 

(«)  Rex  V.  Carlisle,  3  B.  &  A.  161,  164  (5  E.  C.  L.  R.). 

(0  Rex  V.  Smith  and  others,  Dougl.  441.  And  an  indictment  for  such  offence  need  not, 
and  ought  not,  to  conclude  contra  formam  statuti.  * 

{u)  Rex  V.  Richards,  8  T.  R.  637. 

(v)  Rex  V.  Wright,  1  Burr.  543 :  Rex  v.  Douse,  1  Lord  Raym.  672. 

(tr)  Rex  V.  Robinson,  2  Burr.  805;  Rex  v.  Carlisle,  3  B.  &.  A.  163  (5  E.  C.  L.  R.) ;  Rex 
».  Boyal,  2  Burr.  832.  See  also  Hartley  v.  Hooker,  Cowp.  524 ;  Rex  v,  Wright,  1  Burr. 
543 ;  Rex  v,  Balme,  Cowp.  650.    And  see  Faulkner's  case,  I  Saund.  250,  note  (3). 

(x)  2  Hawk.  c.  25,  s.  4. 
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and  sabetantive  clause.(y)     Thus  it  has  been  held,(2;)  and  seems  now  to  be  set- 

tled,(a)  that  where  a  statate  making  a  new  offence,  not  prohibited  by  the  common 

law,  appoints  in  the  same  clause  a  particular  manner  of  proceeding  against  the 

offnider,  as  by  commitment  or  action  of  debt  or  information,  without  mentioning 

an  indictment,  no  indictment  can  be  maintained.     By  21  Hen.  8,  c.  13,  s.  1,  no 

spiritual  person  shall  take  land  to  farm  on  pain  to  ^forfeit  £10  per  month ;   p^^^q 

and  it  was  decided  on  this  statute,  that  as  the  clause  prohibiting  the  act   *- 

specified  the  punishment,  the  defendant  was  not  liable  to  be  indietcd.(6)     And  it 

WIS  held  not  to  be  an  indictable  offence  to  keep  an  alehouse  without  a  license, 

because  a  particular  punishment,  namely,  that  the  party  be  committed  by  two 

justices,  was  provided  by  the  statute. (c)     And  an  indictment  for  assaulting  and 

beatiDg  a  custom-house  officer  in  the  execution  of  his  office  was  quashed,  because 

the  13  &  14  Car.  2,  c.  11,  s.  6,  appointed  a  particular  mode  of  punishment  for  that 

ofrence.((f)     So  an  indictment  for  killing  a  hare  was  quashed,  on  the  ground  that 

it  was  Dot  indictable ;  the  5  Anne,  c.  14,  haying  appointed  a  summary  mode  of 

proceeding  before  justices.(e)     In  one  case,  where  no  appropriation  of  the  penalty, 

nor  mode  of  recovering  it,  was  pointed  out  by  the  statute,  the  Court  held  that  it 

could  not  be  recovered  by  indictment ;  but  it  was  in  the  nature  of  a  debt  to  the 

Crown,  and  suable  for  in  a  Court  of  revenue  only.(/) 

Amongst  other  decisions  as  to  cases  which  cannot  be  made  the  subject  of 
indictment,  it  appears  to  have  been  ruled  that  an  indictment  will  not  lie 
for  setting  a  person  on  the  footway  in  a  street  to  distribute  handbills,  whereby 
the  footway  was  impeded  and  obstructed  ;(^)  nor  for  throwing  down  skins 
into  a  public  way,  by  which  a  personal  injury  is  accidentally  occasioned  ;(A) 
nor  for  acting,  not  being  qualified,  as  a  justice  of  peace  ;(i)  nor  for  selling 
short  measure; (A)  nor  for  excluding  commoners  by  enclosing ;(Z)  nor  for  an  • 
attempt  to  defraud,  if  neither  by  false  tokens  or  conspiracy  ;(m)  nor  for  secreting 

(y)  Ante^  p.  86.  (z)  Glass's  case,  3  Salk.  350. 

[a]  2  Hawk.  c.  25,  s.  4.  (b)  Rex  v.  Wright,   1  Burr.  543. 

(c)  Anon.,  3  Salk.  25;  s.  p.  Watson's  case,  I  Salk.  45;  and  Rex  u.  Edwards,  3  Salk.  27. 
And  s«e  Faulkner's  case,  1  Saund.  248,  and  Mr.  Serj.  Williams's  note  (3)  at  page  250  e. 

{fi)  Anon.,  2  Lord  Raym.  991 ;  3  Salk.  189.  So  an  indictment  for  keeping  an  alehouse 
▼&d  qaashed,  because  the  3  Car.  1.  c.  3,  bad  directed  a  particular  remedy  :  Rex  v.  James, 
cited  in  Ilex  r.  Buck,  1  Stra.  679. 

{()  Rex  r.  Buck,   1  Stra.  679. 

(/)  Rex  V.  Malland,  2  Stra.  828,  a  case  upon  the  12  Geo.  1,  c.  25,  which  imposes  a  pen- 
alty of  twenty  shillings  per  thousand  for  burning  place  bricks  and  stock  bricks  together. 

i^j  Rex  r.  Sermon,  1  Burr.. 516.  But  it  was  held  by  Lord  Ellenborough  that  every 
nnauUiorized  obstruction  of  a  highway,  to  the  annoyance  of  the  King's  subjects,  is  an 
indictable  offence,  in  Rex  v.  Cross,  3  Campb.  227,  where  it  was  held  to  be  an  indictable 
offence  for  stage  coaches  to  stand  plying  for  passengers  in  the  public  streets. 

{*)  Rex  V.  Gill,  1  Stra.  190.  (i;  Castle's  case,  Cro.  Jac.  643. 

[^}  Rex  r.  Usborn,  3  Burr.  1697  ;  but  selling  by  false  measure  is  indictable  :  Ibid. 

l^J  Willoughby's  case,  Cro.  Eliz.  90. 

("tj  Rex  V.  Channell,  2  Stra.  793.  Indictment  against  a  miller  for  taking  and  detaining 
P»rlof  the  corn  sent  to  him  ;  and  Rex  v.  Bryan,  2  Stra.  866  ;  Anon.,  6  Mod.  105 ;  Rex  v. 
^heallcj,  2  Burr.  1125;  Rex  i;.  Wilders,  cited  2  Burr.  1128;  and  Rex  v.  Haynes,  4  M.  k 
^•'^U.  This  last  case  was  an  indictment  against  a  miller,  for  receiving  good  barley,  to 
grind  at  Uis  mill,  and  delivering  a  mixture  of  oat  and  barley  meal,  dilferent  from  the  pro- 
<luceof  the  barley,  and  which  was  musty  and  unwholesome.  On  the  part  ot  the  prosecu- 
|ion,  a  note  in  1  IJawk.  P.  C.  c.  71,  s.  1,  relerriug  to  1  Sess.  Ca.  217,  was  cited,  where  it 
12  laid  duwD,  ''  that  changing  corn  by  a  miller,  and  returning  bad  corn  instead  of  it,  is 
puoi.Miable  by  indictment ;  for,  being  in  the  w^ay  of  trade,  it  is  deemed  an  ofteuce  against 
^^£  public:"  but  it  was  held  thai  the  indictment  would  not  lie.  Lord  Ellenborough,  in 
giving  judgment,  said,  that  if  the  allegation  had  been  that  the  miller  delivered  the  mix- 
jurc  ai  an  article  for  the  food  of  man,  it  might  possibly  have  sustained  the  indictment, 
^ui  that  be  could  not  say  that  its  being  musty  and  unwholesome  necessarily  and  ex  vi 
t^rniiti  impuried  that  it  was  for  the  food  of  man  ;  and  it  was  not  stated  that  it  was  to 
^  u.s«d  tui-  ihe  sustentation  of  man,  but  only  that  it  was  a  mixture  of  oat  and  barley  meal. 
"^i  l<urdtihip  then  proceeds  :  **A8  to  tlie  other  point,  that  this  is  not  an  indictable  offence, 
«>«caujje  it  respects  a  mutter  transacted  in  the  course  of  trade,  aud  where  no  tokens  were 
Mliibiitd  by  which  the  party  acquired  any  greater  degree  of  credit,  if  the  case  had  been 
t^Attbiti  uiiiler  was  owner  of  a  soke-niill,  to  which  the  inhabitants  of  the  vicinage  were 
bound  to  resort,  iu  order  to  get  their  corn  ground,  and  that  the  miller,  abusing  the  con- 
tidenct  of  this  his  situation,  had  made  it  a  color  for  practising  a  fraud,  this  might  have 
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*001  '^'^'^^^^^^^  ^C'^)  "^^  ^^^  bringing  a  bastard  child  into  a  parish  ;(o)  nor  for  en- 
^  tertaiuing  idle  and  vagrant  persons  in  the  defendant's  house ;(/>)  nor  for 
keeping  a  house  to  receive  women  with  child,  and  deliver  them.(^^ 

Where  an  indictment  charged  that  the  prisoner  contriving  to  injure  the  inhabi- 
tants of  the  parish  of  Barking,  and  unjustly  to  burthen  the  said  parish  with  the 
charge  and  maintenance  of  a  female  child  of  very  tender  age.  unlawfully  did  take 
the  Haid  child  into  the  said  parish,  and  there  in  a  certain  open  highway  unlawfully 
did  leave  and  dcHcrt  the  said  child  contrary  to  her  duty  in  that  behalf,  the  said 
child  being  unable  to  take  care  of  herself;  atler  a  verdict  of  guilty,  the  indictment 
was  held  to  disclose  no  offence,  as  it  did  not  allege  that  the  child  was  settled  else- 
where than  in  Barking.(r)  So  where  an  indictment  alleged  that  the  prisoner  con- 
triving to  injure  the  inhabitants  of  the  parish  of  Bathwicke,  and  unjustly  to  burthen 
them  with  the  maintenance  of  her  bastard  child,  being  of  very  tender  age  and 
unable  to  move  or  walk,  unlawfully  did  abandon  the  said  child  in  the  said  parish 
without  having  provided  any  means  for  the  support  of  the  said  child,  the  said  child 
not  being  settled  in  the  said  parish ;  it  was  held  that  the  indictment  was  bad, 
because  the  mere  abandonment,  the  possible  consequence  of  which  might  be  to 
injure  the  parish,  was  not  an  indictable  offence.(s) 

Where  an  indictment  stated  that  the  prisoner  intending  to  burthen  the  inhabi- 
*qii  tnnts  of  a  parish  with  the  maintenance  of  her  ^bastard  child  abandoned  the 
^  said  child  in  the  said  parish,  and  it  appeared  that  the  prisoner  lefl  the  child 
in  a  dry  diteh  in  a  field  in  the  parish ;  there  was  a  pathway  in  the  field  by  the 
ditch,  and  a  lane  separated  from  the  diteh  by  a  hedge,  neither  of  which  was  much 
frequented ;  Parke,  B.,  held  that  there  was  no  ground  for  imputing  any  intention 
to  burthen  the  parish,  as  it  was  not  placed  in  a  position  where  it  was  likely  to 
come  to  the  knowledge  of  the  officers  of  the  parish. (<) 

It  has  been  held  that  administering  a  poisonous  ingredient  with  intent  to  hurt 
and  damage  the  body,  and  whereby  sickness  and  disorder  of  the  body  is  caused,  is 
not  indictable.(}^) 

presented  a  different  aspect;  but  as  it  now  is,  it  seems  to  be  no  more  than  the  case  of  a 
common  tnidcBman,  who  is  guilty  of  a  fraud  in  a  matter  of  trade  or  dealing  ;  such  as  is 
advcrtf'd  to  in  liex  r.  VVheatley,  and  the  other  cases  as  not  being  indictable."  And  see 
also  lU'X  V.  Bower,  Cowp.  323,  as  to  the  point  that  for  an  imposition,  which  a  man's  own 
prudence  ought  to  guard  him  against,  an  indictment  does  not  lie,  but  he  is  left  to  his  civil 
reuKMly.  But  in  Rex  v.  Dixon,  3  M.  &  8.  11,  it  was  held,  that  a  baker  who  sells  bread 
containing  alum,  in  a  shape  which  renders  it  noxious,  is  guilty  of  an  indictable  offence, 
if  he  ordered  the  alum  to  be  introduced  into  the  bread,  although  he  gave  directions  for 
mixing  it  up  in  the  manner  which  would  have  rendered  it  harmless.     Sgg pott,  p.  1G8. 

(n)  Kex  V.  Chaundlcr,  2  Lord  Raym.  13C8  :  an  indictment  for  secreting  A,  who  was  with 
child  by  the  defendant,  to  hinder  her  evidence,  and  to  elude  the  execution  of  the  law  for 
the  crime  aforesaid.     But  qu. 

(o)  Hex  V.  Warne,  1  Stra.  644,  it  appearing  that  the  parish  could  not  be  burihened,  the 
child  being  born  out  of  it.  But  see  a  precedent  of  an  indictment  for  a  misdemeanor  at 
common  law,  in  lodging  an  inmate  who  was  delivered  of  a  bastard  child,  which  became 
chargeable  to  the  liberty  :  2  Chit.  Crim.  Law,  700.  And  see  also  id.  G9U,  and  4  Wcntw. 
353.  Cro.  Circ.  Comp.  (7th  edit.)  648,  precedents  of  indictments  for  misdemeanors  at 
common  law,  in  bringing  such  persons  into  parishes  in  which  they  had  no  settlements, 
and  in  which  they  shortly  died,  whereby  the  parishioners  were  put  to  expense.  In  a  late 
case  it  is  stated  to  have  been  held,  that  no  indictment  will  lie  for  procuring  the  marriage 
of  a  female  pauper  with  a  laboring  man  of  another  parish,  who  is  not  actually  chargea- 
ble :  Rex  V.  Tanner  and  Another,  1  Esp.  304.  But  if  the  facts  of  the  case  will  warrant  a 
charge  of  conspiracy,  the  offence  would  be  substantiated,  if  under  the  circumstances  the 
parish  might  possibly  be  put  to  expense.  See  1  Nol.  P.  L.  Settlement  by  Marriage,  Sec. 
L  in  the  notes ;  Rex  v,  Seward,  1  A.  &  K.  706  (28  K.  C.  L.  R.) ;  3  N.  A  M.  557. 

{p)  Rex  V.  Langley,  1  Lord  Raym.  790.  {q)  Rex  v.  Macdonald,  2  Burr.  1646. 

(r)  Reg.  i».  Cooper,  1  Den.  C.  C.  459 ;  2  C.  &  K.  876.  The  indictment  was  also  held 
bad,  because  it  did  not  allege  that  the  prisoner  injured  the  child,  or  that  it  received  any 
damage  or  was  likely  so  to  do.  See  now  the  24  k  25  Vict.  c.  100,  s.  27,  po9ty  as  to  aban- 
doning chllJrcn. 

(t)  Reg.  r.  Hogan,  2  Den.  C.  C.  277.  The  indictment  was  also  held  bad,  because  it  did 
not  ni'^nro  Oijit  tb*  "hild  suffered  any  injury. 

(t)  Keg.  V.  Renshaw,  2  Cox  C.  C.  285. 

(if)  Reg.  V.  Hanson,  2  C.  &  K.  912  (61  E.  C.  L.  R.),  Williams  and  Gresswell,  JJ.  This 
case  would  fall  within  the  24  k  25  Vict.  c.  100,  s.  2ifpott. 
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Cases  of  non-feasance  and  particular  vcrong  done  to  another  are  not  in  general 
the  subject  of  indictment :  and  it  has  been  doubted  whether  a  clergyman  is  in- 
dictable for  refusing  to  marry  persons  who  were  lawfully  entitled  to  be  married  ;(v) 
bat  we  have  seen  that  circumstances  may  exist  of  mere  non-feasance  towards  a 
child  of  tender  years  (such  as  the  neglect  or  refusal  of  a  master  to  provide  suffi- 
cient food  and  sustenance  for  such  a  child,  being  his  servant  and  under  his 
dominion  and  control),  which  may  amount  to  an  indictable  ofrcnce.(2^7) 

It  has  been  held,  that  where  a  mayor  of  a  city,  being  a  justice,  made  an  order 
that  a  company  in  the  city  should  admit  one  to  be  a  freeman  of  that  corporation, 
and  the  master  of  the  company,  being  served  with  the  order,  refused  to  obey  it, 
such  refusal  was  not  the  subject  of  indictment.(x)  And  an  indictment  will  not 
lie  for  not  curing  a  person  of  a  disease  according  to  promise,  for  it  is  not  a  public 
offence,  and  no  more  in  effect  than  a  ground  for  an  action  on  the  cnse.(^)  To 
keep  an  open  shop  in  a  city,  not  being  free  of  the  city,  contrary  to  the  immemorial 
custom  there,  has  been  held  not  to  be  indictable. (2;) 

With  regard  to  tresq)afiseii,  it  has  been  held  that  a  mere  act  of  trespass  (such  as 
entering  a  yard  and  digging  the  ground,  and  erecting  a  shed  or  cutting  a  stable) 
committed  by  one  person,  unaccompanied  by  any  circumstances  constituting  a 
breach  of  the  peace,  is  not  indictable;  and  the  court  quashed  such  indictment  on 
motion.(a)  And  an  indictment  against  one  person  for  pulling  off  the  thatch  off  a 
man's  house,  who  was  in  the  peaceable  possession  of  it,  was  also  quashed  on 
motion  (&)  So  an  indictment  for  taking  away  chattels  must  import  that  such  a 
degree  of  force  was  used  as  made  the  taking  an  offence  against  the  public.  An 
indictment  averred  that  the  defendant  with  force  and  arms  unlawfully,  forcibly, 
and  injuriously  seized,  took,  and  carried  away,  of  and  from  J.  S.,  and  against  his 
'fill  a  paper-writing  purporting  to  be  *a  warrant  to  apprehend  the  defendant  r*q'> 
for  forgery;  and,  after  a  conviction,  a  motion  was  made  in  arrest  of  judg-  ^ 
ment  on  the  ground  that  the  charge  did  not  amount  to  an  indictable  offence. 
Perrjn,  B.,  took  time  to  consider  until  the  subsequent  assizes,  and  had  the  case 
vgncd  before  him ;  and  then  held  the  objection  valid,  as  the  indictment  charged 
nothing  but  a  mere  private  trespass,  and  neither  the  King  nor  the  public  appeared 
to  have  any  interest  therein.(r) 

But  where  the  indictment  stated  the  entering  a  dwelling-house,  and  vi  et  amm 
<^  with  strong  hand  turning  out  the  prosecutor,  the  Court  refused  to  quash  it.(c/) 
And  an  indictment  will  lie  for  taking  goods  forcibly,  if  such  taking  be  proved  t** 
^  a  breach  of  the  peace :(«)  and  though  such  goods  are  the  prosecutor's  own 
property,  yet,  if  he  take  them  in  that  manner,  he  will  be  guilty.(/) 

With  regard  to  the  punishment  of  misdemeanors,  it  may  be  laid  down  as  a 
g^eral  rule  that  all  those  offences  less  than  felony,  which  exist  at  common  law, 
>nd  have  not  been  regulated  by  any  particular  statute,  are  within  the  discretion  of 
the  Court  to  punish.(^)  Fine  and  imprisonment  appear  to  be  the  most  ordinary 
judgments  in  cases  of  misdemeanor ;  but  a  fine  cannot  be  imposed  on  a  married 
Ionian,  as  she  has  nothing  to  pay  the  fine  with. (A)  The  pillory  was  also  a  common 
jmniahment  in  these  cases ;  but  it  was  abolished  by  the  1  Vict.  c.  23  and  the  56 
^^.  3,  c.  128 ;  which  by  sec.  2  empowers  the  Court  to  pass  such  sentence  of  fine 
^  iniprifionment,  or  of  both,  in  lieu  of  a  sentence  of  pillory,  as  to  the  Court  shall 

(')  Reg.  r.  James,  2  Den.  C.  C.  1.  The  point  was  not  decided,  as  there  had  been  no 
iufficient  tlemand  to  marry. 

(*)  AnU,  p.  80.  (z)  Rex  v.  Atkinson,  3  Salk.  188. 

(y)  Hex  V.  Bradford,  1  Lord  Raym.  366;  3  Salk  189.  In  an  Anon,  case,  2  Salk.  522,  it 
*PP*»r«  to  have  been  held,  that  if  a  pawnbroker  refuses,  upon  tender  of  the  money,  to 
<lelirer  the  goods  pledged,  he  may  be  indicted.     But  Rex  v.  Joues,  1  Salk.  379,  is  contra. 

(')  Hex  V.  George,  3  Salk.  188.  Nor  is  it  an  indictable  offence  to  exercise  trade  in  a 
ooroQgh  contrary  to  the  by-laws  of  that  borough  :  Rex  v.  Sharpless,  4  T.  R.  777. 

(«J  Hex  V.  Siorr,  3  Burr.  1G99.  (A)  Rex  v.  Atkins,  3  Burr.  1706. 

l«)  Hex  p.  Ciardiner,  Salisbury,  1780,  MS.  Bayley,  J. 

(^j  Htx  r.  Storr,  3  Burr.  1699.  (f)  Anon.,  3  Salk.  187. 

{/jlbid.  See  Blades  f .  Higgs,  10  C.  B.  (N.  S.)  713;  12  C.  B.  (N.  S.)  501  (104  B.  C. 
L.  R.), 

W  1  Ch.  Cr.  L.  710;  Rex  v,  Thomas,  C.  T.  H.  278. 
(")  Rex  V.  Thomas,  tupra. 
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seem  proper.  Whipping  also  was  ordinarily  awarded  in  former  times,  bat  of  later 
years  it  seems  never  to  have  been  adjudged.  In  all  cases  of  misdemeanor,  in  ad- 
dition to  any  punishment  that  may  be  awarded,  the  court  may  require  the  defend- 
ant to  find  sureties  to  keep  the  peace  and  be  of  good  behavior,(t )  and  even  a 
married  woman  may  be  required  to  find  such  sureties. (A;)  But  she  cannot  he'rself 
be  bound  by  recognizance,  because  being  a  feme  covert  she  cannot  enter  into  it.(^ 

Where  no  particular  punishment  is  prescribed  by  any  statute  for  any  felony,  it 
is  punishable  under  the  7  &  8  Greo.  4,  c  28,  s  8.(m) 

As  questions  occasionally  arise  as  to  the  effect  of  the  repeal  of  statutes  creating 
offences,  it  may  be  well  to  notice  this  subject.  ^^  It  has  been  long  established  that 
when  an  Act  of  Parliament  is  repealed,  it  must  be  considered  (except  as  to  trans- 
actions past  and  closed)  as  if  it  had  never  existed."(n)  Where,  therefore,  a  jus- 
*Qoi  ^ice  of  the  peace,  under  the  13  Geo.  3,  c.  78,  s.  24,  presented  the  *inhabi- 
-•  t«nts  of  a  parish  for  the  non-repair  of  a  highway,  and  the  proceedings  were 
removed  into  the  Court  of  Queen's  Bench,  and  the  defendants  pleaded,  and  issues 
of  fact  were  joined,  and  a  verdict  found  against  the  defendants,  and  the  issues  had 
been  joined  before,  but  tried  after,  the  day  on  which  the  5  &  6  WMll.  4,  c.  50,  re- 
pealing the  13  Geo.  3,  c.  78,  came  into  operation,  the  judgment  was  arrested,  on 
the  ground  that  the  power  to  give  judgment  upon  a  presentment  made  under  the 
•  13  Geo.  3,  c.  78,  was  gone.(o)  So  where  the  liability  to  repair  certain  highways 
in  a  parish  was  taken  awny  from  the  parish  by  a  statute,  and  cast  upon  certain 
townships,  and  the  statute  gave  a  form  of  indictment  against  the  townships  for  non- 
repair, and  one  of  the  townships  was  indicted  under  the  Act,  but  before  the  trial 
the  Act  was  repealed,  and  a  verdict  was  found  against  the  township,  the  judgmenl 
was  arrested,  on  the  ground  that,  although  whatever  had  been  done  under  the  Act 
before  it  was  repealed  was  valid,  the  statute  when  repealed  was.  with  regard  to  anj 
future  operation,  as  if  it  had  never  existed,  and  the  effect  of  the  repeal  is  the  same 
whether  the  alteration  affect  procedure  only  or  matter  which  is  more  of  sub- 
stance.(p)  So  where  a  prisoner  was  indicted  for  privately  stealing  in  a  shoj 
against  the  10  &  11  Will.  3,  c.  23,  which  was  repealed  after  the  offence  was  com- 
mitted, but  before  the  prisoner  was  tried,  by  the  1  Geo.  4,  c.  117,  s.  1,  it  was  heW 
that  the  prisoner  could  not  be  sentenced  under  the  repealed  Act.(^) 

Repealing  Acts,  however,  sometimes  contain  clauses  for  the  purpose  of  keepin§ 
alive  the  stxitutes  they  repeal  so  far  as  they  relate  to  offences  committed  againsi 
them,  and  where  a  bankrupt  had  committed  an  offence  against  the  12  &  13  Vict 
c.  lOG,  s.  251,  and  an  information  had  been  laid  before  a  magistrate  for  thai 
offence,  and  a  warrant  issued  for  the  prisoner's  apprehension,  before  the  21  &  2£ 
Vict.  c.  134  came  into  operation,  which  by  sec.  230  repeals  the  former  Act,  ex- 
cept as  to  *'  any  proceeding  pending,"  &c.,  '*  or  any  penalty  incurred,"  &c.,  at  th< 
commencement  of  the  Act,  it  was  held  that  there  was  a  proceeding  pending  within 
the  meaning  of  this  exception,  and  that  the  word  "  penalty  "  in  it  extended  to  an} 
penal  consequences  whatever,  and  was  not  restricted  to  a  pecuniary  penalty,  andj 
consequently,  that  the  bankrupt  might  be  convicted  and  sentenced  under  the 
former  Act.(r) 

(t)  Reff.  V.  Dunn,  12  Q.  B.  1026  (64  E.  C.  L.  R.) ;  Rex  v.  Hart,  30  How.  St.  Tr.  1131 ;  and 
see  the  new  clause  in  the  Acts  of  1861,  ant€f  p.  5. 

(k)  Rex  V.  Thomas,  supra, 

\l)  Lee  V.  Lady  Baltinglas,  Styles  475 ;  Bcnnet  r.  Watson,  3  M.  &  S.  1  ;  Elsy  v,  Mawdit 
Styles  226;  Anonymous,  Styles  321.  In  1  Ch.  C.  L.  100,  the  reason  given  is  that  tbt 
recognizance  of  a  married  woman  cannot  be  estreated. 

(w)  Ante^  p.  3. 

(n)  Per  Lord  Tenterden,  C.  J.,  Surtces  v.  Ellison,  9  B.  &  C.  752  (57  E.  C.  L.  R.). 

lo)  Reg.  V.  Mawgan,  8  A.  &  E.  496  (35  E.  C.  L.  R.). 

(p)  Reg.  V.  Denton,  18  Q.  B.  761  (83  E.  C.  L.  R.). 

(q)  Rex  ».  M'Kenzie,  R.  k  R.  429.  (r)  Reg.  v.  Smith,  1  L.  &  C.  131. 
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OF  OFFENCES    PRINCIPALLY  AFFECTING    THE    GOVERNMENT,   THE    PUBLIC 

PEACE,  OR  THE  PUBLIC  RIGHTS. 


♦CHAPTER  THE  FIRST. 

OF  COUNTERFEITING  OR  IMPAIRING   COIN — OP   IMPORTING    INTO   THE   KINGDOM 
COUNTERFEIT   OR   LIGHT   MONEY — AND   OF   EXPORTING   COUNTERFEIT   MONEY. 

Sec,  1. —  0/  Counterfeiting  Coin, 

The  Legislature  has  made  provision  against  the  counterfeiting  of  the  following 
descriptions  of  coin,  namely : — I.  The  King's  current  gold  or  silver  coin.  II. 
Foreign  gold,  silver,  or  copper  coin.     III.  The  copper  money  of  this  realm. 

I.  The  first  of  these,  usually  called  the  King's  money,  was  protected  hy  enact- 
meDts.  which  placed  the  offence  of  counterfeiting  it  in  the  highest  class  of  crimes, 
ttpon  the  ground  that  the  royal  majesty  of  the  Crown  was  affected  hy  such  offence 
10  a  great  prerogative  of  government ;  the  coining  and  legitimation  of  money,  and 
^e  giving  it  its  current  value,  being  the  unquestionable  prerogatives  of  the 
Crown/a)  But  these  enactments  were  repealed  by  the  2  Will.  4,  c.  34,  s.  1  (now 
repealed  by  the  24  &  25  Vict.  c.  95) 

The  26  &  27  Vict.  c.  74,  s.  1,  enables  the  Queen  to  declare  gold  coins  issued 
from  Her  Majesty's  Branch  Mint  at  Sydney,  New  South  Wales,  a  legel  tender  for 
psyments  within  the  United  Kingdom. 

It  appears  that  the  coin  or  money  of  this  kingdom  consists  properly  of  gold  or 
wlver  only,  with  a  certain  alloy,  constituting  what  is  called  sterling,  coined  and 
w^aed  by  the  King's  authority  j  and  therefore  such  money  is  supposed  to  be  re- 
ferred to  by  any  statute  naming  "  money '*  generally. (6)  The  weight,  alloy,  im- 
Si^ssioD,  and  denomination,  of  money  made  in  this  kingdom  are  generally  settled 
J  indenture  between  the  King  and  the  master  of  the  mint :  but  the  56  Geo  3, 
e-  68,  provided,  with  respect  to  the  new  silver  coinage,  that  the  bullion  shall  be 
eoined  into  silver  coins  of  a  standard  and  fineness  of  eleven  ounces  two  penny- 
weights of  fine  silver,  and  eighteen  pennyweights  of  alloy  in  the  pound  troy,  and 
^Q  Weight  after  the  rate  of  sixty-six  shillings  to  every  pound  troy,  whether  the 
^^e  be  coined  in  crowns,  half-crowns,  shillings,  or  *sixpenCe,  or  pieces  of  jJaitQ- 
^  lower  denomination. (c)  A  proclauiation  has  in  some  cases  been  made  as  a  ^ 
^ore  solemn  manner  of  giving  the  coin  currency :  but  the  proclamation  in  general 
^^^^  is  certainly  not  necessary,  and  in  prosecutions  for  coining  need  not  be 
proved. ((/^  And  it  is  not  necessary  in  such  prosecutions  to  produce  the  inden- 
^ures;  though  it  may  be  of  use  in  case  of  any  new  coin  with  a  new  impression, 
fiot  yet  familiar  to  the  people,  to  produce  either  the  indentures,  or  one  of  the 
^cers  of  the  mint  cognizant  of  the  fact,  or  the  stamps  used,  or  the  like  evidence, 
f^^t  in  general,  whether  the  coin,  upon  a  question  of  counterfeiting  or  impairing 
^^  be  the  King's  money  or  not,  is  a  mere  question  of  fact  which  may  be  found 

(«)  1  Hale  188;   I  East  P.  C.  148 

(M  1  East  P.  C.  147.     And  see  1  Hale,  cbaps.  17,  18,  19,  20. 

(0  See  the  12  k  13  Vict.  c.  41,  extending  the  66  Geo.  3,  c.  68. 

(■)  1  East  P.  C  142,  where  see  some  cases  in  which  proclamation  by  the  writ  of  proc- 
'^ttiuQ  under  the  great  seal,  or  a  rtmembrance  thereof,  is  considered  to  be  necessary  to 
P^Te  a  coin  current. 
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upon  evidence  of  common  usage  or  notoriety.(e)  It  should  be  observed,  that  aoj 
coin,  once  legally  made  and  issued  by  the  King*s  authority,  continued  to  be  the 
current  coin  of  the  kingdom  until  recalled,  notwithstanding  any  change  in  the 
authority  by  which  it  was  constituted. (/)* 

The  24  &  25  Vict.  c.  99,  which  came  into  effect  on  the  1st  of  November, 
1861,(^)  and  applies  to  England,  Scotland,  and  Ireland,  enacts  by  sec.  1,  that, 
"  In  the  interpretration  of  and  for  the  purposes  of  this  Act,  the  expression,  *the 
Queen's  current  gold  or  silver  coin  *  shall  include  any  gold  or  silver  coin  coined  in 
any  of  Her  Majesty's  mints,  or  lawfully  current,  by  virtue  of  any  proclamation  or 
otherwise,  in  any  part  of  Her  Majesty's  dominions,  whether  within  the  United 
Kingdom  or  otherwise ;  and  the  expression  ^  the  Queen's  copper  coin '  shall  include 
any  copper  coin  and  any  coin  of  bronze  or  mixed  metal  coined  in  any  of  Her 
Majesty's  mints,  or  lawfully  current,  hi/  virtue  of  any  proclamation  or  othencige,  in 
any  part  of  Her  Majesty's  said  dominions;  and  the  expression  ^  false  or  counterfeit 
coin  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's 
current  gold  or  silver  coin'  shall  include  any  of  the  current  coin  which  shall  have 
been  gilt,  silvered,  washed,  colored,  or  cased  over,  or  in  any  manner  altered,  so  as 
to  resemble  or  be  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's 
current  coin  of  a  higher  denomination;  and  the  expression  ^the  Queen^s  current 
coin '  shall  include  any  coin  coined  in  any  of  Her  Majesty  s  mints^  or  lawfully  cur* 
rent^  by  virtue  of  any  proclamation  or  otherwise^  in  any  part  of  Her  Majesty  s  said 
dominions,  and  wJiether  made  of  gold,  silver,  copper,  bronze,  or  mixed  metal ;  and 
where  the  having  any  matter  in  the  custody  or  possession  of  any  person  is  mentioned 
in  this  Act,  it  shall  include  not  only  the  having  of  it  by  himself  in  his  personal 
custody  or  possession,  but  also  the  knowingly  and  wilfully  having  it  in  the  actual 
custody  or  possession  of  any  other  person,  and  also  the  knowingly  and  wiUuUy 
having  it  in  any  dwelling-house  or  other  building,  lodging,  apartment,  field,  or 
ji^q/,,  other  place,  open  or  enclosed,  whether  belonging  to  *or  occupied  by  himself 
^  or  not,  and  whether  such  matter  shall  be  so  had  for  his  own  use  or  benefit 
or  for  that  of  any  other  person. "(/i) 

The  words  of  the  2  Will.  4,  c.  34,  s.  21,  were  "coined  in  any  of  his  Majesty's 
mints  and  lawfully  current"  in  any  part  of  his  Majesty's  dominions,  whether  within 
the  United  Kingdom  or  otherwise ;  and  consequently  did  not  include  coin  which 
was  not  coined  in  any  such  mint,  but  was  current  in  any  of  the  colonies  by  virtue 
of  any  proclamation  or  otherwise ;  this  clause  is  so  framed  as  to  include  all  such 
coin,  and  by  that  means  the  provisions  of  this  Act  are  extended  to  it. 

The  definition  of  the  *'  Queen's  current  coin  "  is  new. 

In  Reg,  v.  Rogers,  2  M.  C.  0.  11.  85 ;  Reg.  v.  Gerrish,  2  M.  &  Rob.  219 ;  and 
Reg.  V.  Williams,  1  0.  &  M.  259,  questions  had  arisen  whether  a  pei*son  could  be 
said  to  be  in  possessson  of  coin  within  the  meaning  of  the  2  Will.  4,  c.  34,  s.  21, 
which  was  with  his  knowledge  in  the  personal  possession  of  another,  even  though 
he  were  in  company  and  acting  in  concert  with  such  other,  and  the  words  "  know- 

(e)  1  East  P.  G.  149.  But  in  the  case  of  old  coiu  which  has  gradually  fallen  into  dis- 
use, though  still  the  legal  coin  of  the  King,  there  can  be  no  general  notoriety  of  the  fact. 

(/)  1  East  P.  C.  148,  where  it  is  said  also,  that  this  recall  may  be  by  proclamation; 
and  long  disuse  may,  it  is  conceived,  be  evidence  of  it.  It  has  also  been  affected  by  Act 
of  Parliament,  as  by  9  Will.  3,  c.  2,  and  C  Geo.  2,  c.  26. 

(g)  Sec.  43. 

(A)  This  clause  is  framed  on  the  2  Will.  4,  c.  34,  s.  21,  and  22  &  23  Vict.  c.  30. 

1  The  courts  of  Massachusetts  have  jurisdiction  of  the  offence  of  having  false  money 
counterfeited  in  the  similitude  of  any  gold  or  silver  coin  current  by  law  or  usage  withio 
the  State,  knowing  the  same  to  be  fal^c  ami  counterfeit,  and  with  intent  to  utter  or  pass 
the  same  as  true:  Commonwealth  v.  Fuller,  8  Met.  313.  The  power  vested  in  Congress 
by  the  Federal  Constitution  (Art.  157,)  "  to  provide  for  the  punishment  of  counterfeiting 
the  current  coin  of  the  United  States/*  may  be  exercised  by  the  several  States  concur- 
rently with  Congress:  Harlan  v.  People,  1  Dougl.  20*7.  It  seems  that  the  States  have  no 
jurisdiction  over  the  offence  of  counterfeiting  money  coined  at  the  mint  of  the  United 
States  or  any  of  its  branches.  But  whether  an  indictment  lies  in  the  State  courts  under 
State  statutes  for  counterfeiting  foreign  coin  or  passing  coin  so  counterfeited.  Qumre, 
Rouse  V.  State,  4  Geo.  136. 
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inglj  and  wilfully  having  it  in  the  actual  custody  or  possession  of  any  other  person  " 
were  introduced  to  remove  all  douht  in  such  cases. 

Sec.  2.  "  Whosoever  shall  falsely  make  or  counterfeit  any  coin  resemhlinfi;  or 
apparently  intended  to  resemhle  or  pass  for  any  of  the  Queen's  current  gold  or 
silver  coin,  shall,  in  England  and  Ireland,  he  guilty  of  felony,  and  in  Scotland  of 
a  high  crime  and  offence,  and  hcing  convicted  thereof  shall  be  liahle,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  he  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labor,  and  with  or  without  solitary  confinement."(t) 

Sec.  3.  "  Whosoever  shall  gild  or  silver,  or  shall,  with  any  wash  or  materials 
capable  of  producing  the  color  or  appearance  of  gi)ld  or  of  silver,  or  hy  any  means 
vshatwever,  wash,  case  over,  or  color  any  coin  whatsoever,  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin ;  or 
sball  gild  or  silver,  or  shall,  with  any  wash  or  material  capable  of  producing  the 
color  or  appearance  of  gold  or  of  silver,  or  by  any  nutans  whatsoever,  wash,  case 
over,  or  color  any  piece  of  silver  or  copper,  or  of  coarse  gold  or  coarse  silver,  or  of 
any  metal  or  mixture  of  metals  respectively,  being  of  a  fit  size  and  figure  to  be 
coined,  and  with  intent  that  the  same  shall  be  coined  into  false  and  counterfeit 
coin  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's 
current  gold  or  silver  coin ;  or  shall  gild,  or  shall,  with  any  wash  or  materials 
capable  of  producing  the  color  or  appearance  of  gold,  or  by  any  means  whatsoever, 
Wash,  case  over,  or  color  any  of  the  Queen's  current  silver  coin,  or  file  or  in  any 
manner  alter  such  coin,  with  intent  to  make  the  same  resemble  or  pass  for  any  of 
the  Queen't  current  gold  coin ;  or  shall  gild  or  silver,  or  shall,  with  any  wash  or 
materials  capable  of  producing  the  color  or  appearance  of  gold  or  silver,  or  by  any 
*mfaH9  whatsoever,  wash,  case  over,  or  color  any  of  the  Queen's  current  cop-  r^^tq^r 
per  coin,  or  file  or  in  any  manner  alter  such  coin,  with  intent  to  make  the  *- 
same  resemble  or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin,  shall,  in 
England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  bigh  crime  and 
offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
l*hfir,  and  with  or  without  solitary  continement."(A;) 

The  words,  "  by  any  means  whatsoever,"  were  introduced  in  order  to  include 
every  process  by  which  false  metal  can  be  made  to  appear  like  gold  or  silver, 
whether  such  appearance  be  produced  by  galvanism  or  otherwise  howsoever. 

The  order  of  the  words  in  the  former  clause  was  "  wash,  color,  or  case  over," 
•nd  it  was  advisedly  altered. 

Sec.  18.  '*  Whosoever  shall  make  or  counterfeit  any  kind  of  coin  not  being  the 
Q'leen's  current  gold  or  silver  coin,  but  resembling  or  apparently  intended  to  re- 
semble or  pass  for  any  gold  or  silver  coin  of  any  foreign  prince,  state,  or  country, 
^M,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime 
*nd  offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
^he  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years 
*nd  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
t*o  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
nient."(m) 

Sec.  22.  **  Whosoever  shall  falsely  make  or  counterfeit  any  kind  of  coin  not 
^^n[^  the  Queen's  current  coin,  but  resembling  or  apparently  intended  to  resemble 
or  pagg  for  any  copper  coin,  or  any  other  coin  made  of  any  metal  or  mixed  metals 
JJ  ksB  value  than  the  silver  coin  of  any  foreign  prince,  state,  or  country,  shall,  in 
^iigland  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and 

offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court, 

* 

(i)  Thii  claase  ib  taken  from  the  2  Will.  4,  c.  34,  s.  3.  As  to  bard  labor,  kc,  see  pott, 
P*  104.    See  the  interpretation  clause,  ante,  p.  95. 

(^)  This  claose  is  taken  from  the  2  Will.  4,  c.  34,  s.  4.  As  to  hard  labor,  kc,  see  pott, 
P>  104.    See  the  interpretation  clause,  antty  p.  95. 

(«)  This  claose  is  framed  from  the  37  Geo.  3,  c.  126,  s  2.  As  to  hard  labor,  kc,  see 
f^  p.  104.    S3ee  the  interpretation  claase,  ante,  p.  95. 
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for  the  first  offence  to  be  imprisoned  for  any  term  not  exceeding  one  year,  and  for 
the  second  offence  to  be  kept  in  penal  8er\'itude  for  any  term  not  exceeding  seyen 
years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  oonfine- 
ment.'(n) 

Sec.  23  provides  for  the  summary  conviction  of  persons  in  possession  of  such 
foreign  coin  as  aforesaid  without  lawful  excuse. 

Sec.  14.  "  Whosoever  shall  falsely  make  or  counterfeit  any  coin  resembling  or 
apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  current  copper  coin, 
shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime 
and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and 
*Qoi  not  less  than  three  years, — or  to  be  imprisoned  *for  any  term  not  exceeding 
^  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 

ment."(o) 

With  respect  to  the  offence  of  counterfeiting  the  coin  in  general  it  may  be 

observed,  that  not  only  all  such  as  counterfeit  the  King's  coin  without  his  authority, 
but  even  such  as  are  employed  by  him  in  the  mint,  come  within  the  statute,  if  for 
their  own  lucre  they  make  the  money  of  baser  alloy,  or  lighter  than  by  their  in- 
dentures they  are  authorized  and  bound  to  do :  for  they  can  only  justify  their 
coining  at  all  under  such  an  authority ;  and  if  they  have  not  pursued  that  authority, 
it  is  the  same  as  if  they  had  none.  But  it  is  not  any  mistake  in  weight  or  alloy 
that  will  make  them  guilty;  the  act  must  be  wilful,  corrupt,  and  fraudulent. (jp) 

The  moneys  charged  to  be  counterfeited  must  resemble  the  true  and  lawful 
coin:(q)  but  this  resemblance  is  a  matter  of  fact  of  which  the  jury  are  to  judge 
upon  the  evidence  befbre  them ;  the  rule  being,  that  the  resemblance  need  not  be 
perfect,  but  such  as  may  in  circulation  ordinarily  impose  upon  the  world.(rJ  Thus 
a  counterfeiting  with  some  small  variation  in  the  inscription,  effigies,  or  arms,  done 
probably  with  intent  to  evade  the  law,  is  yet  within  it;  and  so  is  the  counterfeiting 
in  a  different  metal,  if  in  appearance  it  be  made  to  resemble  the  true  coin  (a) 

Where,  on  an  indictment  for  uttering  a  counterfeit  half  sovereign,  the  coin  was. 
in  reality,  a  Prince  of  Wales's  medal ;  and  though  on  one  side  it  bore  some  resem- 
blance to  a  good  half-sovereign,  having  Her  Majesty's  head  and  the  usual  inscrip- 
tion, on  the  other  side  was  the  plume  of  the  Prince  of  Wales,  with  the  words 
"  Prince  of  Wales's  model  half-sovereign,"  and  it  was  held  that  it  was  a  question 
for  the  jury  whether  this  coin  was  intended  by  the  maker  to  pass  as  counterfeit 
coin,  or  was  merely  designed  for  a  plaything,  a  card-marker,  &c.(t) 

It  is  quite  clear  that  there  will  be  a  sufficient  counterfeiting  where  the  counter- 
feit money  is  made  to  resemble  coin,  the  impression  on  which  has  been  worn  away 
hy  time.  In  one  case  the  shillings  produced  in  evidence  were  quite  smooth,  with- 
out the  smallest  vestige  of  either  head  or  ttiil,  and  without  any  resemblance  of  the 
shillings  in  circulation,  except  their  color,  size,  and  shape ;  and  the  Master  of  the 
Mint  proved  that  they  were  bad,  but  that  they  were  very  like  those  shillings  the 
impression  on  which  had  been  worn  away  by  time,  and  might  very  probably  be 
taken  by  persons  having  less  skill  than  himself  for  good  shillings ;  and  the  Court 
were  of  opinion  that  a  blank  that  is  smoothed  and  made  like  a  piece  of  legal  coin, 
the  impression  of  which  is  worn  out,  and  yet  suffered  to  remain  in  circulation,  is 
sufficiently  counterfeited  to  the  similitude  of  the  current  coin  of  this  realm  to  bring 
the  counterfeiters  and  coiners  of  such  blanks  within  the  statute ;  these  blanks  hav- 

(n)  This  claase  is  framed  from  the  43  Geo.  3,  c.  139,  s.  3.  As  to  hard  labor,  &c  ,  see 
potty  p.  104.  See  the  interpretatioQ  clause,  anle^  p.  95.  See  sec.  37  for  the  form  of  an  in- 
dictment for  a  second  offence,  &c.,  poit^  p.  121. 

(o)  This  clause  is  taken  from  part  of  sec.  12  of  the  2  Will.  4,  c.  34.  As  to  hard  labor, 
&c.,  8ee/>o«<,  p.  104.     See  the  interpretation  clause,  ante^  p.  95. 

(p)  1  East  P.  C.  c.  4,  s.  15,  p.  126;  1  Hale  113j  1  Hawk.  P.  0.  c.  17,  s.  55;  3  Inst.  16, 
17;  4  Blac.  Com.  84. 

{q)  1  Hawk.  P.  C.  c.  17,  s.  81.  (r)  1  Hale  178,  184,  211,  215. 

(<)  1  East  P.  G.  c.  4,  8. 13,  p.  164,  citing  1  MS.  Sum.  50,  and  Ridgeley's  case,  Old  Bailey, 
Dec.  1778. 

(t)  Reg.  V,  Byrne,  6  Goz  G.  G.  475,  Grampton,  J. 
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ing  some  reasonable  likeness  to  that  coin  which  has  been  defaced  by  time,  and  yet 
passed  in  circulation. (u)  In  a  subsequent  case  the  counsel  for  *the  prisoners  ri^^q 
harlDg  objected,  upon  the  fact  of  no  impression  of  any  sort  or  kind  being  ^ 
discernible  upon  the  shillings  produced  in  evidence,  that  they  were  not  counter- 
feited to  the  Ukeneu  and  similitude  of  the  good  and  legal  coin  of  the  realm,  the 
jodgeB  were  of  opinion,  that  it  was  a  question  of  fact  whether  the  counterfeit 
moDeys  were  of  the  likeness  and  similitude  of  the  lawful  current  silver  coin  called  a 
shilliog  And  the  jury  having  so  found  it,  the  want  of  an  impression  was  im- 
material )  because,  from  the  impression  being  generally  worn  out  or  defaced,  it  was 
Dotorious  that  the  currency  of  the  genuine  coin  of  that  denomination  was  not 
thereby  affected ;  the  counterfeit  therefore  was  perfect  for  circulation,  and  possibly 
might  deceive  the  more  readily  from  having  no  appearance  of  an  impression ;  and 
in  the  deception  the  offence  con8ists.(t?)  Before  the  2  Will.  4,  c.  34,  where  the 
imitation  of  the  real  coin  had  not  proceeded  so  far  as  to  fabricate  a  false  coin 
sufficiently  perfect  to  be  circulated,  the  offence  of  counterfeiting  was  not  complete. 
Thus,  where  the  prisoner  had  forged  the  impression  of  a  half-guinea  on  a  piece  of 
gold,  which  was  previously  hammered,  but  was  not  round,  nor  would  pass  in  the 
ooDditioQ  it  then  was,  upon  reference  to  the  judges,  it  was  held  that  the  crime  of 
counterfeiting  was  incomplete. (w?)  And  where  the  prisoners  were  convicted  under 
the  25  Edw.  3,  c.  2,  and  it  appeared  that  no  one  piece  of  the  base  metal  found 
upon  them  was  in  such  a  state  as  to  make  it  passable,  the  conviction  was  held  to 
bewrong.(x)  But  by  the  24  &  25  Vict.  c.  99,  s.  30,  the  offence  of  counterfeiting 
shall  be  deemed  complete,  although  the  coin  be  not  in  a  state  fit  to  be  uttered,  or 
the  coanterfeiting  not  finished  or  perfected.(^) 

Upon  an  indictment  on  the  8  &  9  Will.  3,  c.  26,  s.  4  (now  repealed),  it  appeared 
that  the  color  of  silver  was  produced  by  melting  a  small  portion  of  good  silver 
with  a  large  portion  of  base  metal,  and  throwing  it,  nfler  it  had  been  cut  up  into 
round  blanks,  into  aquafortis^  which  has  the  effect  of  drawing  to  the  surface 
whatever  silver  there  may  be  in  the  composition,  and  giving  the  metal  the  color 
wd  appearance  of  real  silver.  A  doubt  therefore  arose,  whether  this  process  of 
extracting  the  latent  silver  by  the  power  of  the  wash  from  the  body  to  the  surface 
of  the  blank  was  coloring  with  *^  a  wash  and  materials''  within  the  meaning  of  the 
statute;  or  whether  the  Legislature  did  not  intend  such  a  coloring  only  as  is  pro- 
duced by  some  external  application  on  the  surface  of  the  blank.  But  the  judges 
thought  that  this  process  of  extracting  the  latent  silver  from  the  body  to  the  sur- 
face of  the  base  metal  by  the  power  ot*  aqua  fortis  was  a  coloring  within  the  words 
of  the  statute  ;(2)  and  they  also  thought  that  it  might  be  charged  as  a  coloring 
with  silver ;  for  the  effect  of  the  aqua  fortis  is  to  corrode  the  base  metal,  and 
Ittve  the  silver  only  on  the  superficies ;  and  so  the  copper  is  colored  or  cased 
with  8ilvcr.(rt) 

So  though  it  was  necessary  that  the  blanks  should  be  rubbed  after  they  were 
|»ken  out  of  the  wash,  in  order  to  give  them  the  appearance  of  silver,  the  prepar- 
*I^(  and  steeping  them  in  the  wash  was  *held  to  be  a  coloring  within  the  r*iAA 
8&9  Will.  3,  c.  26,  s.  4.  The  prisoner  was  apprehended  in  the  very  act  ^ 
of  steeping  round  blanks  composed  of  brass  and  silver  in  aquafortis:  none  of 
them  were  in  a  finished  state;  but  many  were  taken  out  of  the  liquor,  and  others 
werefoanddry.  These  blanks  exhibited  the  appearance  of  lead,  and  some  of  them 
hid  the  impression  of  a  shilling,  and  bj/  rubbing  them  they  might  be  made  perfectly 
to  resemble  silver  coin ;  but  in  their  then  state  the  jury  found  that  none  of  them 
would  pass  current.  The  question  was,  whether  the  offence  was  completed,  inas- 
"inch  aa  the  color  of  silver  had  not  been  produced  on  any  of  the  blanks.  There 
wu  some  difference  of  opinion  amongst  the  judges  upon  a  case  reserved.  One 
judge  gaid,  he  understood  the  words  ^*  color,  &c.,''  to  mean  producing  on  the  piece 
of  metal  the  color  of  silver,  which  was  not  done  here )  for,  without  rubbing,  the 

(«)  Wilsoo's  case,  Old  Bailey,  1783;  1  Leach  285. 

(v)  Rex  V.  Welsh,.!  Leach  304 ;  1  East  P.  G.  c.  4,  s.  13,  p.  164. 

(•)  Varley's  case,  1  Leach  76 ;   1  East  P.  C.  c.  4,  s.  13,  p.  164  ;  2  Blac.  Rep.  682. 

(')  Rex  V,  Harris,  1  Leach  135.  (y)  Post^  p.  103. 

(*)  Rex  9.  Lavey,  1  Leach  153.  (a)  s.  o.,  1  East  P.  C.  c.  4,  s.  14,  p.  166. 
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money  coined  would  not  pass :  and  another  observed,  that  the  word  in  the  statnte 
was  ^'' producing*^  in  the  present  t^nse,  and  not  materials  which  would  produce. 
But  the  other  judges  thought  the  conviction  right.  They  considered  that  the 
offence  was  complete  when  the  piece  was  colored ;  for  it  was  then  colored  wiUi 
materials  which  produce  the  color  of  silver )  and  that  it  was  not  necessary  that  the 
piece  so  colored  should  be  current,  for  the  coloring  of  blanks  was  an  offence  within 
the  clause.  And  it  was  observed,  that  a  contrary  construction  would  prevent  any 
convi<*tion  until  a  wash  was  discovered,  which  would  in  the  first  instance  produoe 
a  perfect  bright  shilling  or  sixpence.(ft) 

Upon  an  indictment  on  the  2  Will.  4,  c.  «^,  s.  4.  which  alleged  that  the  prisoner 
three  sixpences  ^^  feloniously  did  gild  with  materials  capable  of  producing  the  color 
of  gold/'  it  was  proved  that  the  prisoner  was  apprehended  in  the  act  of  gilding 
sixpences  with  gold,  three  of  which  so  gilt  were  found  in  the  room  where  he  was 
t4iken  :  it  was  objected  that  the  indictment  was  not  proved,  as  the  prisoner  had 
used  gold  and  not  materials  capable  of  producing  the  color  of  gold.  It  was 
answered,  that  the  latter  words  might  be  rejected ;  to  which  it  was  replied,  that 
they  could  not,  as  they  qualified  the  word  gold,  and  showed  it  was  not  used  in  the 
strict  sense  of  the  word.  A  verdict  having  been  directed  for  the  Crown,  it  was 
moved,  in  arrest  of  judgment,  in  case  the  objection  should  be  one  on  the  record. 
Upon  a  case  reserved,  the  judges  present  were  unanimous  that  the  indictment  was 
proved,  and  all,  except  two,(c)  considered  the  indictment  good.(rf) 

If  there  be  a  counterfeiting  in  fniud  of  the  King,  the  offence  is  complete  before 
any  uttering,  or  attempt  to  utter. (c) 

One  count  charged  the  prisoner  with  unlawfully  causing  to  be  made  two  dies, 
one  of  the  obverse  side,  the  other  of  the  reverse  side  of  a  silver  half-dollar  of  Peru, 
with  intent  feloniously  to  make  counterfeit  Peruvian  half-dollars  ;  another  count 
charged  him  with  attempting  feloniously  to  coin  by  making  the  dies,  with  intent 
^1011  ^  ^^^  them  in  coining  such  counterfeit  coins.  The  prisoner,  ^without  any 
^  authority  or  license  so  to  do,  caused  to  be  made  by  one  Jackson,  a  die 
sinker  (who,  though  he  executed  the  order,  gave  notice  to  the  police,  and  com- 
mitted no  offence  against  the  law),  the  necessary  dies  for  making  a  counterfeit 
dollar  of  the  Republic  of  Peru.  The  dies,  though  suitable  and  necessary  foi 
making  suc'h  counterfeit  coin  could  not  alone  produce  it;  a  press,  copper  blanks, 
galvanic  battery,  and  a  preparation  of  silver  being  also  necessary  for  thsit  purpose. 
The  prisoner  had  procured  galvanic  batteries,  and  had  been  in  negotiation  for  the 
purchase  of  a  press  and  copper  blanks  for  the  aforesaid  purpose;  but  he  had  not 
actually  procured  either  press,  blanks  or  preparation  of  silver.  There  was  no 
doubt  that  the  prisoner  intended  to  use  the  whole  apparatus  when  procured  in 
making  counterfeit  Peruvian  dollars,  and  the  only  doubt  was  whether  he  intended 
to  coin  in  Peru  only,  or  in  this  country  also  ;  and  it  was  contended  that,  if  he  only 
intended  to  make  the  coin  in  Peru,  no  offence  had  been  committed ;  and  even  \i 
he  did  intend  to  coin  in  this  country,  that  intention,  though  coupled  with  the  act 
of  causing  the  dies  to  be  made  in  pursuance  of  such  intention,  fell  short  of  an 
attempt  to  commit  a  felony.  The  jury  found  that  the  intention  of  the  prisoner 
was  to  cause  to  be  made  and  procure  the  dies  and  other  apparatus  in  order  there- 
with to  coin  counterfeit  Peruvian  half-dollars,  and  to  make  a  few  only  of  the 
counterfeit  coin  in  England  by  way  of  trying  whether  the  apparatus  would  answei 
before  sending  it  out  to  Peru,  to  be  there  used  in  making  the  counterfeit  coin,  and 
convicted  the  prisoner ;  and  upon  a  case  reserved,  it  was  held  that  the  conviction 
was  right.  This  was  not  an  indictment  for  an  attempt  to  commit  a  statutable 
offence;  but  the  indictment  was  founded  on  a  criminal  intent  coupled  with  an  act 
immediately  connected  with  the  offence.  Nobody  could  coubt  that  the  prisoner 
was  in  possession  of  machinery  necessarily  connected  with  the  offence,  for  the 

(h)  Rex  V.  Case,  1  East  P.  C.  c.  4,  s.  14,  pp.  165,  166  ;  1  Leach  154,  note  (a).  This  case 
probably  caused  the  use  of  the  terms,  '^  materials  capable  of  producing  the  color  of  gold 
or  silver,"  in  the  2  Will.  4,  c.  34,  s.  4,  instead  of  the  terms,  ^'  materials  producing  the  color 
of  gold  or  silver,"  in  the  8  &  9  Will.  3,  c.  26,  6.  4.     G.  S.  G. 

U)  Littledale,  J.,  and  Parke,  B.  {d)  Reg.  o.  Turner,  2  M.  G.  G.  R.  42. 

\e)  3  Inst.  61 ;  1  Hale  215,  228 ;  I  Hawk.  c.  17,  s.  55 ;  1  East  P.  G.  c.  4,  s.  13,  p.  165. 
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expren  purpose  of  committing  it,  and  which  was  obtained,  and  could  be  obtained, 
for  no  other  parpose.  No  doubt  the  act  was  done  with  intent  to  commit  a  felony, 
isd  was  sufficient  to  support  such  an  indictment  as  the  present.  It  was  an  act 
immedbtely  connected  with  the  offence,  and  the  prisoner  could  have  no  other 
object  than  to  commit  the  offence.(/) 

By  the  24  &  25  Vict.  c.  99,  s.  35,  "  In  the  case  of  every  felony  punishable 
nnder  the  Act,  every  principal  in  the  second  degree,  and  every  accessory  before 
the  fact,  shall  be  punishable  in  the  same  manner  as  the  principal  in  the  first 
degree  is  by  this  Act  punishable ;  and  every  acccessory  after  the  fact  to  any  felony 
punishable  under  this  Act  shall  be  liable  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years  with  or  without  hard  labor."(<7) 

Accomplices  or  receivers,  in  those  offences  concerning  the  coin  which  amount  to 
felony,  follow  the  general  rule  applicable  to  felony.  Two  agree  to  counterfeit,  and 
one  docs  it  in  consequence  of  that  agreement ;  they  are  both  guilty.  One  counter- 
feits, and  another  by  agreement  beforehand  afterwards  puts  it  off;  the  latter 
^is  a  principal :  so  if  he  put  it  off  afterwards,  knowing  that  the  other  coined  r^Ki  ao 
it;  for  that  makes  him  an  aider  :  so  if  he  furnished  the  coiner  with  tools,  ^ 
or  materials  for  coining.(A) 

Proof  that  a  man  occasionally  visited  coiners ;  that  the  rattling  of  money  was 
occasionally  heard  with  them  ;  that  he  was  seen  counting  something  as  if  it  was 
money  when  he  left  them;  that,  on  coming  to  the  lodgings  just  aft<ir  their  appre- 
hension, he  endeavored  to  escape,  and  was  found  to  have  bad  money  about  him ; 
is  not  sufficient  evidence  to  implicate  him,  as  counselling,  procuring,  aiding,  and 
abetting  the  coining.  Two  women  were  indicted  for  coloring  a  shilling  and  six- 
pence, and  a  man  (Isaacs)  as  counselling  them,  &c.  The  evidence  against  him 
was.  that  he  visited  them  once  or  twice  a  week  ;  that  the  rattling  of  copper  money 
WIS  heard  whilst  he  was  with  them  ;  that  once  he  was  counting  something  just 
•fterhe  came  out;  that  on  going  to  the  room  just  after  their  apprehension  he  re- 
sisted being  stopped,  and  jumped  over  a  wall  to  escape ;  and  that  there  were  then 
found  upon  him  a  bad  three-shilling  piece,  five  bad  shillings,  and  five  bad  six- 
pences; but  upon  a  case  reserved  the  judges  thought  the  evidence  too  slight  to 
convict  him.(t) 

Sec.  28.  "  Where  any  person  shall  tender,  utter,  or  put  off  any  false  or  counter- 
feit coin  in  one  county  or  jurisdiction,  and  shall  also  tender,  utter,  or  put  off  any 
other  false  or  counterfeit  coin  in  any  other  county  or  jurisdiction,  either  on  the 
^y  of  Buch  first  mentioned  tendering,  uttering,  or  putting  oft',  or  within  the  space 
often  days  qext  ensuiqg,(tY)  or  where  two  or  more  persons,  acting  in  concert  in 
different  counties  or  jurisdictions,  shall  commit  any  offence  against  this  Act,  every 
SQch  offender  may  be  dealt  with,  indicted,  tried,  and  punished,  and  the  offence  laid 
tnd  charged  to  have  been  committed,  in  any  one  of  the  said  counties  or  jurisdic- 
tions, in  the  same  manner  in  all  respects  as  if  the  offence  had  been  actually  and 
wholly  committed  within  such  one  county  or  jurisdiction.*^^) 

The  first  part  is  introduced  to  remove  a  doubt  which  had  risen  whether  a  person 
Adoring,  &c.,  coin  in  one  jurisdiction,  and  afterwards  tendering,  &c.,  coin  in 
•J^ther  jurisdiction  within  sec.  10  (post,  p.  120),  could  be  tried  in  either.  As 
we  offence  created  by  that  section  is  only  a  misdemeanor,  probably  there  was  no  sub- 
'^tial  ground  for  that  doubt,  but  it  was  thought  better  to  set  the  matter  at  rest. 

Sec.  36.  "  All  indictable  offences  mentioned  in  this  Act  which  shall  be  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland  shall  be 
^oemed  to  be  offences  of  the  same  nature  and  liable  to  the  same  punishments  as  if 

(/)  Reg.  r.  Roberts,  Dears.  C.  C.  639.  The  Court  seem  to  have  been  clear  that  making 
^  ftw  Bpecimens  to  ascertain  whether  they  would  answer  the  purpose  would  have  been  a 
feloov  within  the  statute ;  and  that  even  making  a  few  specimens  to  put  in  a  cabinet 
•oQld  be  BO  also. 

(y)  This  clause  is  taken  from  the  2  Will .  4,  c.  34,  s.  18.  As  to  hard  labor,  see  pasty 
P- 104. 

(A)  1  East  P.  C.  c.  4,  s.  31,  p.  186. 

{{)  R«z  V.  Isaacs,  Hil.  T.  1813,  MS.  Bajley,  J. 

(a)  The  preceding  part  of  this  section  is  new. 

(k)  This  clause  is  Ukeo  from  the  2  Will.  4,  c.  34,  a.  15. 
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they  had  heen  committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt 
with,  inquired  of,  tried,  and  determined  in  any  county  or  place  in  Enp^land  or 
Ireland  in  which  the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same 
manner  in  all  respects  as  if  the  same  had  been  actually  committed  in  that  coonQ 
or  place,  and  in  any  indictment  for  any  such  offence,  or  for  being  accessory  to  an^ 
such  offence,  the  venue  in  the  margin  shall  be  the  same  as  if  such  offence  had  been 
*in^1  committed  in  such  county  or  place,  and  the  offence  ^itself  shall  be  averred 
-'  to  have  been  committed  ^  on  the  high  seas  ',  [and  where  any  of  the  crimes 
and  offences,  or  high  crimes  and  offences,  mentioned  in  this  Act,  shall  be  committed 
at  sea,  and  the  vessel  in  which  the  same  shall  be  committed  shall  be  registered  in 
Scotland,  or  touch  at  any  part  thereof,  the  courts  of  criminal  law  of  Scotland  maj 
inquire,  try,  and  determine  the  same  in  the  same  manner  as  if  such  crime  and 
offence,  or  high  crime  and  offence,  had  been  committed  in  Scotland ;]  (kk^  pro- 
vided that  nothing  herein  contained  shall  alter  or  affect  any  of  the  laws  relating  to 
the  government  of  Her  Majesty's  land  or  naval  forces." 

Sec.  34.  ^^  All  high  crimes  and  offences,  and  crimes  and  offences,  against  this 
Act,  which  may  be  committed  in  Scotland,  shall  be  proceeded  against  and  tried 
according  to  the  rules  and  procedure  of  the  criminal  law  of  Scotland,  [and  all 
proceedings  by  this  Act  made  competent  before  any  justice  or  justices,  and  all 
and  every  the  powers  and  authorities  by  this  Act  given  to  or  conferred  upon  anj 
such  justice  or  justices,  shall,  in  Scotland,  be  competent  before  and  may  be  exer- 
cised by  any  sheriff,  magistrate,  or  justice  of  the  peace."](/) 

Sec.  29.  "  Where,  upon  the  trial  of  any  person  charged  with  any  offence  against 
this  Act,  it  shall  be  necessary  to  prove  that  any  coin  produced  in  evidence  against 
such  person  is  false  or  counterfeit,  it  shall  not  be  necessary  to  prove  the  same  tc 
be  false  and  counterfeit  by  the  evidence  of  any  moneyer,  or  other  officer  of  Hei 
Majesty's  Mint,  but  it  shall  be  sufficient  to  prove  the  same  to  be  false  or  counterfeit 
by  the  evidence  of  any  other  credible  witness." (m) 

Sec.  30.  *'  Every  offence  of  falsely  making  or  counterfeiting  any  coin,  or  oj 
Inlying,  selling^  receiving^  P^y^^w//,  tendering^  uttering^  or  putting  off^  or  of  offering 
to  huy^  sell  J  receivf,  pai/,  utter,  or  put  off,  ani/ false  or  counterfeit  coin,  against  the 
provisions  of  this  Act,  shall  be  deemed  to  be  complete,  although  the  coin  so  made 
or  counterfeited,  or  bought,  sold,  received,  paid,  tendered,  uttered,  or  put  off,  oi 
offered  to  he  bought,  sold,  received,  paid,  uttered,  or  put  off,  shall  not  be  in  a  fil 
state  to  be  uttered,  or  the  counterfeiting  thereof  shall  not  be  finished  or  perfected." 

This  clause  is  taken  from  the  2  Will.  4,  c.  34,  s.  3,  which  was  limited  in  terou 
to  making  or  counterfeiting  gold  or  silver  coin,  and  consequently  it  was  held  that 
it  did  not  apply  to  a  case  of  selling  counterfeit  coin.  The  words  in  italics  have 
therefore,  been  added  in  order  to  include  all  cases  of  "  buying,  selling/'  kQ.(mm) 

Sec.  31.  "  /f  shnU  be  lawful  for  any  person  whatsoever  to  apprehend  any  perwi 
who  shall  be  found  cominitting  any  indictable  offence,  or  any  high  crime  and  offence 
or  crime  and  offence,  against  this  Act,  and  to  convey  or  deliver  him  to  some  peact 
officer,  constable,  or  officer  of  police,  in  order  to  his  being  conveyed  as  soon  at 
reasonably  may  be  before  a  justice  of  the  peace  or  some  other  proper  officer,  to  bi 
dealt  with  according  to  lawJ*(n), 

*in4.1  *This  clause  is  new,  and  clearly  unnecessary,  as  far  as  it  relates  to  an} 
-'  felony  or  indictable  misdemeanor,  for  there  is  no  doubt  whatever  that  anj 
person  in  the  act  of  committing  any  such  offence  is  liable  by  the  common  law  tc 
be  apprehended  by  any  person ;  but  it  was  introduced  at  the  instigation  of  the 
Solicitors  of  the  Treasury,  as  it  had  been  found  that  there  was  great  unwillingneK 
to  apprehend  in  such  cases,  in  consequence  of  doubts  that  prevailed  among  th< 
public  as  to  the  right  to  do  so. 

(kk)  The  part  between  brackets  is  new. 

\l)  The  earlier  part  of  this  clause  is  framed  on  the  2  Will.  4,  c.  34,  s.  15.  The  part 
between  brackets  was  added  at  the  suggestion  of  the  Lord  Advocate. 

[m)  This  clause  is  taken  from  the  2  Will.  4,  c.  34,  s.  17. 

^mm)  Reg.  v.  Bradford,  2  G.  &  D.  41. 

[ft)  Sec.  33  provides  for  notice  of  action,  tender  of  amends,  &c.  Sec.  32  takes  away  the 
certiorari,  &c.    Sec.  41  provides  for  sammary  proceedings. 
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The  words,  "  or  officer  of  police,"  were  iDtroduced  in  the  House  of  Commons 
qgite  unnecessarily,  as  without  douht  every  officer  of  police  is  a  peace  officer ;  and 
they  render  this  clause  inconsistent  with  other  clauses  in  some  of  the  other  Acts. 

Sec.  38.  "  Whenever  any  person  shall  be  convicted  of  any  indictable  misde- 
meanor punishable  under  this  Act  the  Court  may,  if  it  shall  think  fit,  in  addition 
to  or  in  lieu  of  any  of  the  punishments  by  this  Act  authorized,  fine  the  offender, 
and  require  him  to  enter  into  his  own  recognizances,  and  to  find  sureties,  both  or 
either,  for  keeping  the  peace  and  being  of  good  behavior;  and  in  case  of  any 
feloDj  punishable  under  this  Act,  the  Court  may,  if  it  shall  think  fit,  require  the 
offender  to  enter  into  his  own  recognizances  and  to  find  sureties,  both  or  either, 
for  keeping  the  peace,  in  addition  to  any  punishment  by  this  Act  authorized  ;  pro- 
Tided  that  no  other  person  shall  be  imprisoned  under  this  clause,  for  not  finding 
sureties,  for  any  period  exceeding  one  year."(w7i) 

Sec.  39.  "  Whenever  imprisonment,  with  or  without  hard  labor,  may  be  awarded 
for  xDj  indictable  offence  under  this  Act,  the  Court  may  sentence  the  offender  to  be 
imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labor,  in  the  common  gaol  or 
house  of  correction." 

Sec.  40.  "  Whenever  solitary  confinement  may  be  awarded  for  any  offence  under 
this  Act,  the  Court  may  direct  the  offender  to  be  kept  in  solitary  confinement  for 
any  portion  or  portions  of  his  imprisonment,  or  of  his  imprisonment  with  hard 
labor,  not  exceeding  one  month  at  any  one  time,  and  not  exceeding  three  months 
in  any  one  year." 

Sec.  42.  ''Id  all  prosecutions  for  any  offence  against  this  Act  in  England, 
which  shall  be  conducted  under  the  direction  of  the  Solicitors  of  Her  Majesty's 
Treasury,  the  Court  before  which  such  offence  shall  be  prosecuted  or  tried  shall 
^w  the  expenses  of  the  prosecution  in  all  respects  as  in  cases  of  felony ;  and  in 
all  prosecutions  for  any  such  offence  in  England  which  shall  not  be  so  conducted 
it  shall  be  lawful  for  such  Court,  in  case  a  conviction  shall  take  place,  but  not 
otherwise,  to  allow  the  expenses  of  the  prosecution  in  like  manner ;  and  every 
order  for  the  payment  of  such  costs  shall  be  made  out,  and  the  sum  of  money 
mentioned  therein  paid  and  repaid,  upon  the  same  terms  and  in  the  same  manner 
in  all  respects  as  in  cases  of  felony."(7Jw) 

Before  the  passing  of  this  Act  the  costs  of  mint  prosecutions  were  paid  by  the 
Treasury  wherever  they  were  conducted  by  the  Solicitors  of  the  Treasury ;  but  in 
00  other  case.  As  the  Solicitors  of  the  Treasury  were  accustomed  to  employ 
^rneys  in  the  country  to  conduct  these  prosecutions,  and  they  did  not  always 
like  to  pay  the  witnesses  before  they  had  received  the  costs  of  the  *pro8ecu-  p^,  op- 
tion from  the  Treasury,  it  sometimes  happened  that  the  witnesses  did  not  *- 
f^  their  expenses  till  a  considerable  time  after  the  trial,  and  the  earlier  part  of 
this  clause  was  introduced  in  order  that  the  attorneys  might  at  once  obtain  the 
costs  of  the  prosecutions,  and  pay  the  witnesses  their  expenses ;  and,  as  in  all  mint 
prosecutions  so  conducted  the  expenses  were  invariably  paid,  the  first  part  of  the 
elame  is  imperative,  and  the  Court  must  allow  the  expenses. 

It  sometimes  also  happened  that  private  individuals  conducted  mint  prosecutions, 
^r  the  officers  of  the  mint  had  declined  to  prosecute,  and,  considering  the  im- 
portance of  bringing  offenders  in  such  cases  to  justice,  it  was  thought  expedient 
^  give  the  costs  in  some  of  these  cases ;  the  second  part  of  the  clause  therefore 
f^ves  the  Court  a  discretion  to  grant  the  costs  is  such  cases,  provided  a  conviction 
^es  place,  but  not  otherwise.  This  provision  will  on  the  one  hand  encourage 
prosecutions  where  there  are  substantial  grounds  for  them,  and  on  the  other  hand 
»t  will  prevent  speculative  prosecutions  where  the  evidence  is  unsatisfactory. 

This  clause  is  confined  to  England,  as  it  was  introduced  to  provide  for  the  state 
of  things  there  existing. 

In  many  instances  of  offences  relating  to  the  counterfeiting  coin,  the  Legislature 
have  made  special  provisions  for  securing  the  base  coin,  and  also  the  tools  of  the 
offenders ;  in  order  that  they  may  be  produced  in  evidence,  and  afterwards  be  dis- 
poned of  in  a  proper  manner,  (o) 

(m)  This  clause  is  new. 

(o)  The  LegitUtttre  has  made  other  pro m/ons  for  the  suppreBsion  of  base  coin,  ot  ^oVol 
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By  the  24  &  25  Vict.  c.  99,  s.  27,  "  If  any  person  shall  find  or  discover  in  an 
place  whatever,  or  in  the  custody  or  possession  of  any  person  having  the  san 
without  lawful  atUJwrity  or  excuse,  any  false  or  counterfeit  coin,  resembling  < 
^1  /^p-.  apparently  intended  to  resemble  or  pass  for  any  of  the  ^Queen's  curra 
-'  gold,  silver  or  copper  coin,  or  any  coin  of  any  foreign  prince,  state,  < 
country,  or  any  instrument,  tool,  or  engine  whatsoever,  adapted  and  intended  f 
the  counterfeiting  of  any  such  coin,  or  ani/  filings  or  clippings^  or  any  gold  or  gQv 
bullion,  or  any  gold  or  silver  in  dust^  solution,  or  otherwise^  which  shall  have  be* 
produced  or  obtained  by  diminishing  or  lightening  any  of  the  Queen^s  current  ga 
or  silver  coin,  it  shall  be  lawful  for  the  person  so  finding  or  discovering  and  he 
hereby  required  to  seize  the  same,  and  to  carry  the  same  forthwith  before  son 
justice  of  the  peace;  and  where  it  shall  be  proved,  on  the  oath  of  a  credible  witne 
before  any  justice  of  the  peace,  that  there  is  reasonable  cause  to  suspect  that  ai 
person  has  been  concerned  in  counterfeiting  the  Queen's  current  gold,  silver,  • 
copper  coin,  or  any  such  foreign  or  other  coin  as  in  this  Act  before  mentioned,  i 
has  in  his  custody  or  possession  any  such  false  or  counterfeit  coin,  or  any  insto 
ment,  tool,  or  engine  whatsoever  adapted  and  intended  for  the  making  or  counte 
feiting  of  any  such  coin,  or  any  other  machine  used,  or  intended  to  be  used  f 
making  or  counterfeiting  any  such  coin,  or  any  such  filings,  clippings,  or  bullion  < 
any  such  gold  or  silver  in  dust,  solution,  or  otherwise  as  aforesaid,  it  shall  be  lawf 
for  any  justice  of  the  peace,  by  warrant  under  his  hand,  to  cause  and  place  wha 
soever  belonging  to  or  in  the  occupation  or  under  the  control  of  such  suspecti 
person  to  be  searched,  either  in  the  day  or  in  the  night,  and  if  any  such  false 
counterfeit  coin,  or  any  such  instrument,  tool,  or  engine,  or  any  such  machine, 
any  such  filings,  clippings,  or  bullion,  or  any  such  gold  or  silver  in  dust,  solution, 
otherwise  as  aforesaid,  shall  be  found  in  any  place  so  searched,  to  cause  the  same 
be  seized  and  carried  forthwith  before  some  justice  of  the  peace ;  and  whensoev 
any  such  false  or  counterfeit  coin,  or  any  such  instrument,  tool,  or  engine,  or  ai 
such  machine,  or  any  such  filings,  clippings,  or  bullion,  or  any  such  gold  or  silver 
dust,  solution,  or  otherwise  as  aforesaid,  shall  in  any  case  whatsoever  be  seized  ai 
carried  before  a  justice  of  the  peace,  he  shall,  if  necessary,  cause  the  same  to  1 
secured,  for  the  purpose  of  being  produced  in  evidence  against  any  person  wl 
may  be  prosecut'Cd  for  any  o£fence  against  this  Act ;  and  all  such  false  and  counte 
feit  coin,  and  all  instruments,  tools,  and  engines  adapted  and  intended  for  tl 
making  or  counterfeiting  of  coin,  and  all  such  machines,  and  all  such  filings,  cli 

inferior  in  value,  where  there  is  no  criminal  charge  imputed  to  the  person  who  m 
happen  to  tender  it.  The  56  Geo.  3,  c.  68,  s.  7,  enacts,  that  after  the  period  to  be  me 
tioncd  in  a  proclamation,  any  persons  are  required  to  cut,  &c.,  any  piece  or  pieces  of  o 
silver  coin  of  this  realm,  current  at  any  time  before  the  passing  of  that  Act,  which  sht 
be  tendered  to  them  in  payment,  and  which  shall  be  of  less  value  than  the  denominati* 
thereof  shall  import,  and  the  person  tendering  the  same  shall  bear  the  loss ;  but  if  a 
such  piece  so  cut,  kc,  shall  appear  to  be  of.  the  full  value  which  its  denomination  sht 
import,  the  person  who  shall  cut,  kc,  is  required  to  take  the  same  at  the  rate  it  w 
coined  for;  and  disputes  about  the  value  are  to  be  determined  by  the  mayor,  kc,  or  oth 
chief  officer  of  any  city,  &c.,  where  such  tender  shall  be  made ;  or  if  the  tender  he  ma 
out  of  any  city,  &c.,  then  by  some  justice  of  the  peace  of  the  county  inhabiting  or  bei 
near  the  place  where  the  tender  shall  be  made.  And  by  sec.  26  of  the  new  Act,  **  V^'hc 
any  coin  shall  be  tendered  as  the  Queen^s  current  gold  or  silver  coin  to  any  person  who  shi 
suspect  the  same  to  be  diminished  otherwise  than  by  reasonable  wearing  or  to-be  counte 
feit,  it  shall  be  lawful  for  such  person  to  cut,  break,  bend,  or  deface  such  coin,  and  if  a 
coin  so  cut,  broken,  bent,  or  defaced  shall  appear  to  be  diminished  otherwise  than 
reasonable  wearing,  or  to  be  counterfeit,  the  person  tendering  the  same  shall  bear  t 
loss  thereof;  but  if  the  same  shall  be  of  due  weight,  and  shall  appear  to  be  lawful  coi 
the  person  cutting,  breaking,  bending,  or  defacing  the  same  is  hereby  required  to  recei 
the  same  at  the  rate  it  was  coined  lor ;  and  if  any  dispute  shall  arise  whether  the  coin 
cut,  broken,  bent,  or  defaced  be  diminished  in  manner  aforesaid,  or  counterfeit,  it  shall 
heard  and  finally  determined  in  a  summary  manner  by  any  justice  of  the  peace,  who 
hereby  empowered  to  examine  upon  oath  as  well  the  parties  as  any  other  person,  in  ord 
to  the  decision  of  such  dispute;  and  the  tellers  at  the  receipt  of  Her  Majesty's  Exchequ< 
and  their  deputies  and  clerks,  and  the  receivers  general  of  every  branch  of  Her  Majestj 
revenue,  are  hereby  required  to  cut,  break,  or  deface,  or  cause  to  be  cut,  broken,  or  d 
faced,  every  piece  of  counterfeit  or  unlawfully  diminished  gold  or  silver  coin  which- shi 
be  tendered  to  them  in  payment  of  any  part  of  Her  Majesty's  revenue.'' 
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pmgty  and  bullion  ^  and  all  such  gold  and  silver  in  dust,  solution,  or  otherwise  as 
aforesaid,  after  they  shall  have  heen  produced  in  eTidence,  or  when  they  shall  have 
been  seised,  and  shall  not  be  required  to  be  produced  in  evidence,  shall  forth- 
with be  delivered  up  to  the  officers  of  Her  Majesty's  Mint,  or  to  the  solicitors 
of  Her  Majesty* s   Treasury ^  or  to  any  person  authorized  by  them  to  receive  the 

8UDe."(/>) 

The  parts  in  italics  are  introduced  in  order  to  provide  for  the  seizure  of  filings 
of  coin,  gold  or  silver  dust,  and  machines  mentioned  in  the  preceding  clauses  of 
the  Act. 

The  solicitors  of  the  Treasury  now  superintend  all  mint  prosecutions. (<;) 

*Sec,  II. — Impairing  and  Defacing  Coin,  [*107 

The  24  and  25  Vict.  c.  99,  s.  4,  enacts  that,  ^'  Whosoever  shall  impair,  diminish, 
or  lighten  any  of  the  Queen's  current  gold  or  silver  coin,  with  intent  that  the  coin 
80  impaired,  diminished,  or  lightened  may  pass  for  the  Queen's  current  gold  or 
silrer  coin,  shall,  in  £ngland  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of 
I  high  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tkmofthe  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  four- 
teen yeats  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exce^ing  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con- 
finement.'(<^9) 

This  clause  is  taken  from  the  2  Will.  4,  c.  34,  s.  5,  the  words  of  which  were 
*with  intent  to  make  the  coin  pass,"  &c.,  which  intent  never  existed;  for  the  coin 
vi8  not  impaired  in  order  to  make  it  pass,  but  in  order  to  obtain  some  metal  from 
the  ooJQ,  and  that  it  might  nevertheless  pass  in  circulation.  The  words  in  italics 
hiTe  therefore  been  substituted  for  those  of  the  former  enactment. 

Sec.  5.  ^'  Whosoever  shall  unlawfully  have  in  his  custody  or  possession  any 
filiogs  or  clippings,  or  any  gold  or  silver  bullion,  or  any  gold  or  silver  in  dust, 
nlntioo,  or  otherwise,  which  shall  have  been  produced  or  obtained  by  impairing, 
diminishing  or  lightening  any  of  the  Queen's  current  gold  or  silver  coin,  knowing 
the  same  to  have  been  so  produced  or  obtained,  shall,  in  England  and  Ireland,  be 
goilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude 
for  anj  term  not  exceeding  seven  years,  and  not  less  than  three  years,^-or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement." (r) 

Sec.  16.  '*  Whosoever  shall  deface  any  of  the  Queen's  current  gold,  silver,  or 
oopper  coin,  by  stamping  thereon  any  names  or  words,  whether  such  coin  shall  or 
shall  not  be  thereby  diminished  or  lightened,  shall,  in  England  and  Ireland,  be 
guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for 
inj  term  not  exceeding  one  year,  with  or  without  hard  labor." 

This  clause  is  taken  from  the  16  &  17  Vict.  c.  102,  s.  1,  which  contained  the 
words '^  or  shall  use  any  machine  or  instrument  for  the  purpose  of  bending  the 
ttiDe,"  bat  it  was  considered  that  this  provision  was  much  too  comprehensive,  and 
therefore  it  was  omitted. 

*Sec.  17.  "  No  tender  of  payment  in  money  made  in  any  gold,  silver,  or  r^t^Q 
<^pper  coin  so  defaced  by  stamping  as  in  the  last  preceding  section  men-  ^ 
tioned  shall  be  allowed  to  be  a  legal  tender )  and  whosoever  shall  tender,  utter,  or 
put  off  any  coin  so  defaced  shall,  on  conviction  thereof  before  two  justices,  be  liable 
to  forfeit  and  pay  any  sum  not  exceeding  forty  shillings :  Provided  that  it  shall 
tK)t  be  lawful  for  any  person  to  proceed  for  any  such  last-mentioned  penalty  with- 

(?)  This  clause  is  framed  on  2  Will.  4,  c.  34,  s.  14 ;  37  Geo.  3,  c.  126,  s.  7  ;  and  43  Geo 
5,  c  139,  8.  7. 

(i)  See  the  interpretation  clause,  ante,  p.  95. 

M  As  to  hard  labor,  &c.,  see  ante,  p.  104.     See  the  interpretation  clause,  ante,  p.  95. 

(')  This  cianse  is  new.    As  to  hard  labor,  &c.,  see  ante,  p.  104.     See  the  vutetpt^VeAXon. 
«««^«tf«,p.  9b. 
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out  the  consent,  in  England  or  Ireland,  of  Her  Majesty's  Attorney-General : 
England  or  Ireland  respectively,  or  in  Scotland  of  the  Lord  Advocate/'(»^) 

With  a  view  of  more  effectually  preventing  the  clipping,  diminishing  or  impi 
ing  the  current  coin  of  the  kingdom,  the  6  &  7  Will.  3,  c.  17,  s.  8,  made  f 
vision  for  breaking  open  houses  and  searching  for  bullion ;  and  for  the  punishm 
of  the  person  in  whose  possession  bullion  was  found,  not  proving  it  to  be  Ian 
silver,  and  that  the  same  was  not  before  the  melting  thereof'  coin  nor  clippings. 
Provisions  concerning  melting  down  coin  were  made  by  the  17  Edw.  4,  c.  1,  i 
13  &  14  Oar.  2,  c.  31. (f)  And  if  money,  false  or  clipped,  be  found  in  the  hat 
of  any  that  is  suspicious,  he  may  be  imprisoned  till  he  hath  found  his  warrant 
statutum  de  monetd.(u) 

Sec.  III. — Of  Importing  into  the  Kingdom  Counterfeit  or  Light  Money, 

By  the  24  &  25  Vic.  c.  99,  s.  7,  "  Whosoever,  without  lawful  authority  or 
cuse  {the proof  wliereof  shall  lie  on  the  party  accused)^  shall  import  or  receive  i 
the  United  Kingdom  from  beyond  the  seas  any  false  or  counterfeit  coin  resembl 
or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  current  gold 
silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  shall,  in  England  ; 
Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  i 
being  convicted  thereof  shal[  be  liable,  at  the  discretion  of  the  Court,  to  be  kepi 
penal  servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  be 
prisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, : 
with  or  without  solitary  confinement*' *(^) 

The  first  w  ords  in  italics  were  introduced  for  the  reason  mentioned  in  the  i 
to  sec.  6.(ic) 

The  words  "  or  receive"  were  added  to  include  cases  where  the  offender  recei 
coin  which  had  come  from  abroad,  but  there  was  no  evidence  to  bring  his  offc 
within  the  term  ''  import." 

.Under  the  1  &  2  Ph.  &  M.  c.  11  (now  repealed),  it  was  held  that  the  w( 
*in<n  "^^^**®  ^^  counterfeit  coin  or  money  being  current  *within  this  realm," 
-•  ferred  to  gold  or  silver  coin  of  foreign  realms,  current  here  by  the  su: 
ance  and  consent  of  the  Crown,  which  must  be  by  proclamation,  or  by  writ  un 
the  great  seal.  And  the  money,  the  bringing  in  of  which  was  prohibited  by 
25  Edw.  3,  St.  5,  c.  2,  and  1  &  2  Ph.  &  M.  c.  11  (both  now  repealed)  must 
brought  from  some  foreign  place  out  of  the  King's  dominions  into  some  p 
within  the  same,  (x)  and  not  from  Ireland  or  some  other  place  subject  to 
Crown  of  England,  for  though  to  some  purposes  they  are  distinct  from  Engh 
yet  as  the  counterfeiting  is  punishable  there  as  much  as  in  England,  the  brin^ 
money  from  such  places  is  not  within  those  Acts.(y)  It  may  be  observed 
that  these  Acts  were  confined  to  the  importer^  and  did  not  extend  to  a  receiot 
second  hand )  and  such  importer  must  also  have  been  averred  and  proved  to  I 
known  that  the  money  was  counterfeit. («) 

It  seems  to   have   been   the   better   opinion,  that  it  was   not   necessary 
such  false  money  should   be  actually  paid  away  or  merchandized  with,  for 
words  of  the  25  Edw.  3  are,  to  ''  merchandize  or  make  payment,"  &c.,  which  < 
import  an  intention  to  do  so,  and  are  fully  satisfied  whether  the  act  intende< 
performed   or   not;(a)  and   it  is   clear   that  bringing  over  money  counterfe 

(rr)  This  clause  is  taken  from  the  16  k  17  Vict.  c.  102,  s.  2.  See  the  interprets 
clause,  antCy  p.  95. 

(8)  These  provisions  seem  to  be  repealed  by  the  59  Geo.  3,  c.  49,  s.  12. 

(t)  This  Act  and  every  Act  in  force  before  its  passing,  whereby  the  melting,  &c.,  of 
was  prohibited,  are  repealed  by  the  59  Geo.  3,  c.  49,  s.  11. 

(u)  3  Inst.  18. 

(v)  This  clause  is  taken  from  the  2  Will.  4,  c.  34,  s.  6.  As  to  hard  labor,  &c.,  see 
p.  104.     See  the  interpretation  clause,  ante^  p.  95.  - 

(tr)  Po8t^  p.  134. 

(x)  1  East  P.  C.  c.  4,  88.  1,  4,  5,  6,  21,  22.  (y)  1  Hawk.  c.  17,  8.  87. 

(2)  1  Hale  227,  228,  317 ;  1  Hawk.  c.  17,  s.  86,  88;  1  East  P.  C.  c.  4,  s.  22,  p.  175. 
words  of  the  25  Ed.  3,  were,  "  if  any  man  bring;''  of  the  1  &  2  Ph.  k  M.  "  if  any  pc 
shall  bring." 

(a)  1  Hawk.  c.  17,  s.  89.  But  Lord  Coke  and  Lord  Hale  seem  to  have  thought  d: 
ently:  3  lost.  18;  1  Hale  229.     But  see  1  East  P.  C.  c.  4,  a.  22,  pp.  175,  176,  where 
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according  to  the  Bimilitade  of  foreign  coin  was  treason  within  the  1  &  2  Ph.  &  M. 
c.  11.(6) 

Bj  the  24  &  25  Vict.  c.  99,  s.  19,  "Whosoever  without  lawful  authority  or 
excuK  (the  proof  whereof  shall  lie  on  the  party  accused)^  shall  bring  or  receive  into 
the  United  Kingdoni(c)  any  such  false  or  counterfeit  coin  resembling  or  apparently 
iotended  to  resemble  or  pass  for  any  gold  or  silver  coin  of  any  foreign  prince, 
state,  or  country,  knowing  tl^e  same  to  be  false  or  counterfeit,  shall,  in  England 
and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less  than  three 
years— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
krd  labor,  and  with  or  without  solitary  confinement. ''(ef) 

From  the  words  of  the  statute,  an  importation  of  counterfeit  foreign  coin,  with  a 
knowledge  that  it  is  counterfeit,  is  clearly  sufficient,  without  any  actual  uttering. 
The  present  clause  omits  the  words  "  to  the  intent  to  utter  the  same,"  which  were 
b  the  former  Act. 

*It  seems  that  this  statute  does  not  provide  for  the  case  of  a  person  col-  r^K-i  i  a 
lecting  the  base  money  therein  mentioned  from  the  vendors  of  it  in  this  ^ 
eonntry,  with    intent  to   utter  it  within  the   realm,  or   the   dominions   of  the 
ieab.(/) 

Considerable  quantities  of  old  silver  coin  of  the  realm,  or  coin  purporting  to  be 
BQch,  below  the  standard  of  the  Mint  in  weight,  were  formerly  imported,  to  the 
public  detriment  at  that  time ;  in  consequence  of  which  the  14  Geo.  3,  c.  42,  pro- 
hibited the  bringing  into  the  kingdom  any  such  coin,  and  provided  that  if  any 
nlver  coin,  being  or  purporting  to  be  the  coin  of  this  realm,  exceeding  in  amount 
the  sum  of  five  pounds,  should  be  found  by  any  officer  of  His  M«ijesty's  Customs 
on  board  any  ship,  &c.,  or  in  the  custody  of  any  person  coming  directly  from  the 
waternside,  or,  upon  the  information  of  one  or  more  persons,  in  any  house  or  other 
place  on  search  there  made  in  the  manner  directed  by  a  statute  of  14  Car.  2,  the 
officer  might  seize  the  same;  and  if,  upon  examination,  it  should  appear  to  be  of 
the  standard  weight,  it  should  be  restored ;  but  if  it  should  be  less  in  weight  than 
the  standard  of  the  Mint,  that  is  to  say,  at  and  afler  the  rate  of  sixty-two  shillings 
to  every  pound  troy,  it  should  be  forfeited.  This  Act  was  revived  and  made  per- 
petual by  39  Geo.  3,  c.  75 ;  but  the  56  Geo.  3,  c.  68,  s.  2,  enacts  that  so  much  of 
the  U  Geo.  3,  c.  42,  as  enacts  that  any  silver  coin  of  the  realm  less  in  weight  than 
•fter  the  rate  of  sixty-two  shillings  for  every  pound  troy  shall  be  forfeited,  and  of 
any  Act  or  Acts  for  reviving  or  continuing  or  making  perpetual  the  provisions  of 
the  said  Act,  in  this  respect,  shall  from  the  passing  of  that  Act  be  repealed ;  and 
the  6  Geo.  4,  c.  105,  seems  wholly  to  repeal  the  14  Geo.  3,  c.  42,  and  39  Geo.  3, 
c  75.(^) 

Sec.  IV. —  Of  Exporting  Counterfeit  Money. 

By  the  24  and  25  Vict.  c.  99,  s.  8,  "  Whosoever,  without  lawful  authority  or 
cxcutMi  (the  proof  whereof  shall  lie  on  the  party  accused),  shall  export,  or  put  on 
^rd  any  ship,  vessel,  or  boat  for  the  purpose  of  being  exported  from  the  United 
Kingdom,  any  false  6r  counterfeit  coin,  resembling  or  apparently  intended  to  re- 
^ble  or  pass  for  any  of  the  Queen's  current  coin,  knowing  the  sam^  to  be  false 
or  Counterfeit,  shall,  in  England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in 

>aid  that  though  the  best  trial  and  proof  of  an  intent  be  by  the  act  done,  yet  it  may  also 
"*  evinced  by  a  variety  of  circumstances,  of  which  the  jury  are  to  judge. 

(^j  I  Hjiwk.  c.  17,  8  89.  It  is  to  be  observed,  that  the  new  statute  has  neither  the 
*or«li!  -'to  merchaildize  or  make  payment,"  which  were  in  the  25  E.  3,  nor  the  words  "  to 
jfoe  intent,  to  utter  or  make  payment  with  the  same,"  which  were  in  the  \  k  2  Ph.  k  M. 
The  crime,  therefore  seems  now  to  consist  in  importing  counterfeit  coin  knowing  it  to  be 
^unierteit.     C.  S.  G. 

(O  ^e  the  note  to  sec.  Oypost^  p.  134. 

(o)  This  clause  is  framed  from  the  37  Geo.  3,  c.  126,  s.  3. 

(/)  1  Last  P.  C.  c.  4,  8.  23,  p.  177. 

\S)  Tbe  terms  of  this  repeal  are  very  obscure. 
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Scotland  of  a  crime  and  offence,  and  being  convicted  thereof  shall  be  liable, 
discretion  of  the  Court,  to  be  imprisoned  for  any  term  not  exceeding  two 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement/^^) 
This  clause  will  include  all  cases  of  exporting  counterfeit  colonial  coin. 


*111]  *CH AFTER  THE   SECOND. 

OP   FRAUDS   RELATING   TO   BULLION,   AND   OP  COUNTERFEITING  BULLION. 

Sec.  I. —  0/  Frauds  relating  to  Bullion, 

Bullion  signifies  properly  either  gold  or  silver  in  the  mass ;  but  is  sometime 
used  to  denote  those  metals  in  any  state  other  than  that  of  authenticated  coitJ 
comprising  in  this  latter  sense  gold  and  silver  wares  and  manufactures.  Man 
statutes  have  been  passed  for  the  prevention  of  frauds  with  respect  to  such  bullio 
by  creating  offences  in  making,  working,  putting  to  sale,  exchanging,  selling,  o 
exporting,  any  gold  or  silver  manufactures  of  less  fineness  than  the  standards  n 
spectively  fixed  at  the  time  by  the  several  Acts.  But  it  is  not  intended  to  mak 
any  particular  mention  of  those  statutes  ;(a)  the  punishments  inflicted  by  thei 
being  in  general  certain  penalties  and  forfeitures,  or,  in  default  of  payment,  con 
mitment  to  the  house  of  correction.  The  knowingly  exposing  to  sale  and  sellin 
wrought  gold  under  the  sterling  alloy  for  gold  of  the  true  standard,  though  ii 
dictable  in  gohhsmiths,  is  a  private  imposition  only  in  a  common  person,  and  tl 
party  injured  is  left  to  his  civil  remedy. (ft) 

It  is  conceived  also  that  offenders  fraudulently  affixing  public  and  authenti 
marks  on  goods  of  a  value  inferior  to  such  tokens  are  liable  to  suffer  at  comnio 
law  upon  an  indictment  for  a  cheat.  J.  Fabian,  a  working  goldsmith,  was  ii 
dieted  for  falsifying  plate,  by  putting  in  too  much  alloy,  and  then  corrupting  on 
of  the  assay  master's  servants  to  help  him  to  the  proper  marks,  with  which  I 
stamped  his  plate,  and  sold  it  to  the  goldsmiths;  and  being  convicted,  he  wi 
fined  £100  and  adjudged  to  stand  three  times  in  the  pillory ;  and  was  also  for* 
judged  of  his  trade  that  he  should  not  use  that  trade  again  as  a  master  workmai 
This  judgment  must  have  been  at  common  law.(c) 

The  oficnces  of  counterfeiting  the  assay  marks  on  bullion  or  plate,  or  transposin 
such  marks  from  one  piece  of  manufacture  to  another,  will  be  mentioned  in  a  sul 
sequent  part  of  the  work. 

Provisions  were  made  by  several  statutes  to  prevent  the  fraudulent  exportatio 
of  bullion,  but  these  statutes  are  either  repealed,  or  their  provisions  do  not  fa 
within  the  scope  of  this  work. 

(A)  This  clause  i»  new.  As  to  hard  labor,  &c.,  see  ante,  p.  104.  See  the  interpretatio 
clause,  ante,  p.  95. 

(a)  See  them  collected  in  1  East  P.  C.  c.  4,  s.  32,  pp.  188  to  194.  The  28  Ed.  l,-8t. : 
c.  20,  mentioned  here  in  the  last  edition,  was  repealed  by  the  19  k  20  Vict.  c.  64. 

lb)  Rex  v^  Bower,  Cowp.  323. 

(e)  Fabian's  case,  Old  Bailey,  Dec.  Sess.  1664 ;  1  East  P.  C.  c.  4,  s.  34,  p,  194  ;  Kei.  3! 
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*CHAPTER  THE   THIRD.  [*112 

OF  THE  MAKING,  MENDING,  OR   HAVING   IN   POSSESSION  ANY  INSTRUMENTS  FOR 

COINING. 

• 

By  the  24  &  25  Vict.  c.  99,  s.  24,  "  Whosoever,  without  lawful  authority  or 
cxaue  (the  proof  whereof  shall  lie  on  the  party  accused),  shall  knowingly  make  or 
mend,  or  b^n  or  proceed  to  make  or  mend,  or  buy  or  sell,  or  have  in  his  custody 
or  possession,  any  puncheon,  counter-puncheon,  matrix,  stamp,  die,  pattern  or 
mould,  in  or  upon  which  there  shall  be  made  or  impressed,  or  which  will  make  or 
impress,  or  which  shall  be  adapted  and  intended  to  make  or  impress,  the  figure, 
stamp,  or  apparent  resemblance  of  both  or  either  of  the  sides  of  any  of  the  Queen's 
current  gold  or  silver  coin,  or  of  any  coin  of  any  foreign  prince,  state,  or  country, 
or  any  part  or  parts  of  both  or  either  of  such  sides )  or  shall  make  or  mend,  or 
begin  or  proceed  to  make  or  mend,  or  shall  buy  or  sell,  or  have  in  his  custody  or 
posseBBion,  any  edger,  edging  or  other  tool,  collar,  instrument,  or  engine  adapted  or 
intended  for  the  marking  of  coin  round  the  edges  with  letters,  grain  ings,  or  other 
narks  or  figures  apparently  resembling  those  on  the  edges  of  any  such  coin  as  in 
this  section  aforesaid,  knowing  the  same  to  be  so  adapted  and  intended  as  afore- 
nud;  or  shall  make  or  mend,  or  begin  or  proceed  to  make  or  mend,  or  shall  buy 
or  sell,  or  have  in  his  custody  or  possession,  any  press  for  coinage,  or  any  cutting 
engine  for  cutting  by  force  of  a  screw  or  of  any  other  contrivance,  round  blanks 
out  of  gold,  silver,  or  other  metal  or  mixture  of  metaitt,  or  any  other  machine, 
knowing  such  press  to  be  a  press  for  coinage,  or  knowing  such  engine  or  machine 
tobaye  been  used,  or  to  be  intended  to  be  used,  for  or  in  order  to  the  false  making 
or  couiterfeiting  of  any  such  coin  as  in  this  section  aforesaid,  shall,  in  England 
*fid  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence,  and 
being  oonvicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
i&  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  bo  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
^th  or  without  solitary  confinement.'Ya) 

Tbis  clause  is  framed  from  the  2  Will.  4,  c.  34,  s.  10,  and  is  extended  to  tools 
^makmg  foreign  coin,  and  to  other  tools  and  machines  than  those  mentioned  in 
tbe  former  enactment,  and  to  tools  for  cutting  blanks  out  of  mixed  metals. 

Where  two  galvanic  batteries  were  found  in  the  prisoner's  house,  with  white 
DMtal  and  other  things  plainly  indicating  that  they  had  been  used  for  coining, 
uid  it  was  proved  that  counterfeit  coin  is  electro-plated  before  it  is  put  in  circula- 
tion, and  that  that  *is  generally  done  by  the  aid  of  galvanic  batteries,  it  was  r.^^ « o 
held  that  the  batteries  were  machines  within  the  meaning  of  this  section. (^)    ^ 

Sec.  25.  "  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
*hall  lie  on  the  party  accused),  shall  knowingly  convey  out  of  any  of  Her  Majesty's 
ntiota  any  puncheon,  counter-puncheon,  matrix,  stamp,  die,  pattern,  mould,  edger, 
^Dg  or  other  tool,  collar,  instrument,  press,  or  engine  used  or  employed  in  or 
ibout  tbe  coining  of  coin,  or  any  useful  part  of  any  of  the  several  matters  afore- 
^d,  or  any  coin,  bullion,  metal,  or  mixture  of  metals,  shal',  in  England  and 
I'^d,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  oficnce,  and  being 
oonvicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  peniu 
servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned 
lOr  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
^thoui  Bolitaiy  confinement.'\c) 

Sec.  14.  "  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  knowingly  make  or  mend,  or  begin  or  proceed 


(a)  Alto  hard  labor,  &c.,  see  ante,  p.  104.     See  the  interpretation  clause,  ante^  p.  9r>. 

(h)  Reg.  V.  Urover,  9  Cox  C.  C.  282.  The  Common  Serjeant,  after  consulting  Keat- 
ing, i. 

(c)  This  elante  is  taken  from  tbe  2  Will.  4,  c.  34,  s.  11.  As  to  bard  labor,  &c.,  sec  ante, 
P*  104;  and  the  interpretation  clause,  ante,  p.  95. 
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to  make  or  idcdcI,  or  buy  or  sell,  or  have  in  bis  custody  or  possession,  any  in 
ment,  tool,  or  engine  adapted  and  intended  for  tbe  counterfeiting  any  of 
Queen's  current  copper  coin,  shall,  in  England  and  Ireland,  be  guilty  of  feioi 
and  in  Scotland  of  a  high  crime  and  o£fence,  and  being  convicted  thereof  shall 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  any  te; 
not  exceeding  seven  years,  and  not  less  than  three  years,  or  to  be  imprisoned 
any  term  not  exceeding  two  years,  with  or  without  .hard  labor,  or  with  or  witho 
solitary  confinement/'(cQ 

Several  points  arose  as  to  the  tools  or  instruments  which  were  within  the  wo: 
of  the  8  &  9  Will.  3.     Where  the  prisoner  was  indicted  for  having  tVi  his  custody 
a  press  for  coinage  without  any  lawful  authority,  a  question  was  raised  whether  ^ 
press  for  coinage  was  one  of  the  tools  or  instruments  within  that  clause  of  the  Ac 
on  which  the  indictment  was  founded ;  and  a  majority  of  the  judges  held  that  i 
was.(f;)     In  another  case,  the  prisoner  was  convicted  of  having  in  his  custod\ 
without  lawful  excuse,  one  mould  made  of  lead,  on  which  was  impressed  the 
semblunce  of  one  of  the  sides  of  a  shilling,  viz.,  the  head  side  of  a  shilling;  and  i 
was  submitted  to  the  judges  whether  the  mould  found  in  the  prisoner's  ousted 
was  comprised  under  the  general  words  "  other  tool  or  instrument  be/ore  mentioned^ 
so  as  to  make  the  unlawful  custody  of  it  high  treason;  and  also  whether,  if  it 
so  comprised,  it  should  not  have  been  laid  in  the  indictment  to  be  a  tool  or 
ment  in  the  words  of  the  Act.     And  the  judges  were  unanimously  of  opinion  th; 
this  mould  was  a  tool  or  instrument  mentioned  in  the  former  part  of  the  statui 
and  thereiore  comprised  under  these  general  words ;  and  that  as  a  mould  is 
*llil   P^*-'^^y  ^mentioned  by  name  in  the  first  clause  of  the  Act  which  respec 
•J   the  making  or  mending,  it  need  not  be  averred  to  be  a  tool  or  instrumei 
so  mentiuued.(y*) 

The  prisoner  was  indicted  for  having  in  his  custody  a  puncheon  made  of  iro — 
and  steel,  upon  which  was  impressed  the  resemblance  of  the  head  side  of  a  shillin 
without  lawful  authority,  &c.     Several  puncheons  were  found  in  the  prisoner 
lodgings,  together  with  a  quantity  of  counterfeit  money,  and  he  had  them  kno 
iiigly  for  the  purposes  of  coining.     These  puncheons  were  ready  for  use ;  but 
was  impossible  to  say  that  the  shillings  which  were  found  were  actually  made  wit 
these  puncheons,  the  impressions  being  too  faint  to  be  exactly  compared ;  but  th 
hud  the  appearance  of  having  been  made  with  them.     The  manner  of  maki 
these  puncheons  was  as  follows :  a  true  shilling  was  cut  away  to  the  outline  of 
head  ;  that  outline  was  fixed  on  a  piece  of  steel,  which  was  filed  or  cut  close  to 
outline,  and  this  made  the  puncheon  ;  the  puncheon   made  the  die,  which  is  tl 
counter-puncheon ;  a  puncheon  is  complete  without  letters,  but  it  may  be  m 
with  letters  upon  it ;  though  from  the  difficulty  and  inconvenience  it  is  never 
made  at  the  mint;  but  after  the  die  is  struck  the  lettors  are  engraved  on  it; 
puncheon  alone,  without  the  counter.puncheon,  will  not  make  the  figure ;  but 
make  an  old  shilling  or  a  base  shilling  current,  nothing  more  is  necessary  than 


{d)  This  clause  is  taken  from  part  of  sec.  12  of  tbe  2  Will.  4,  c.  34.     As  to  hard  Iab< 
see  ante,  p.  104.     v>ee  the  interpretatioD  clause,  ante^  p.  95.  , 

{e)  BeU's  case,  Fost.  430. 

(/)  Lennard's  case,  1  Leach   90;  1   East  P.  C.  c.  4,  s.  17,  p.  170.     Auother  point  ^ 
afterwards  raised  in  this  case  upou  the  form  of  the  indictment.     The  doubt  was,  wbetl 
the  mould  which  was  found  in  the  prisoner's  custody,  it  having  only  the  resemblance  c 
shilling  invtrtedy  viz.,  the  convex  parts  of  the  shilling  being  concave  in   the  mould,  ^^^^ 
iw  tYM<7,  the  head  or  profile  being  turned  the  contrary  way  of  the  coin,  and  all  the  lett.^^^ 
of  the  inscription  reversed,  was  not  properly  an  instrument  which  would  make  and  imp ^"^^^ 
the  resemblance,  stamp,  &c.,  rather  than  an  instrument  on  which  the  same  were  made  ^Mnd 
i'mprtssed^  as  laid  in  this  indictment,  the  statute  seeming  to  distinguish  between  sucli-  ^  ^^ 
tri//  maki  andimpresf  the  similitude,  &c.,  as  the  matrix,  die,  and  mould  ;  and  such  on  wis  ^^" 
the  same  is  madt  and  impreeted,  as  a  puncheon,  or  counter-puncheon,  or  pattern.     ^***.* 
great  majority  of  the  judges  were  of  opinion  that  this  evidence  sufficiently  maintained  *^^ 
indictment ;  because  the  *iamp  of  the  current  coin  was  certainly  impressed  on  the  ^^^^j 
in  order  to  form  the  cavities  thereof.    They  agreed,  however,  that  the  indictment  fro^* 
have  been  more  accurate  had  it  charged  that  "  he  bad  in  his  custody  a  mould  that  *^^^'^ 
mmk€  and  impre94  the  similitude,"  &c.,  and  in  this  opinion  some,  who  otherwise  doo)>^^ 
Acnuiesced. 
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instnupent  now  prodaced.     They  may  be  used  for  other  purposes,  such  as  making 
js^s,  buttODS,  medals,  or  other  things,  where  such  impressions  are  wanted.     Eleven 
0/ the  judges  {absenU,  De  Grey,  C.  J.)  were  unanimously  of  opinion  that  this  was 
c»  puncheon  within  the  meaning  of  the  Act;  for  the  word  ^^  puncheon  "  is  expressly 
mentioned  in  the  statutes,  and  will,  by  the  means  of  the  counter-puncheon  or 
matrix,  "  make  or  impress  the  figure^  stamp,  resemblance,  or  similitude  of  the 
tmrrent  coin  ;"  and  these  words  do  not  mean  an  exact  figure,  but  if  the  instrument 
impress  a  resemblance  in  fact,  such  as  will  impose  on  the  world,  it  is  sufficient, 
irhether  the  letters  are  apparent  on  the  puncheon  or  not ;  otherwise  the  Act  would 
be  quite  evaded,  for  the  letters  would  be  omitted  on  purpose.     The  puncheon  in 
qnestion  was  one  to  impress  the  head  of  King  William ;  and  the  shillings  of  his 
reign,  though  the  letters  are  worn  out,  are  current  coin  of  the  kingdom.     The 
puncheon  made  an  impression  like  them,  and  the  coin  stamped  with  it  would  re- 
semble them  on  the  head  side,  though  there  were  no  letters.     This  was  compared 
to  the  case  mentioned  ^by  Sir  Matthew  Hale,(^)  that  the  omission  or   r^ici-i- 
addition  of  words  in  the  inscription  of  the  true  seals,  for  the  purpose  of  *- 
evading  the  law,  would  not  alter  the  case. (A) 

The  part  of  the  8  &  9  Will.  3,  c.  26,  which  Yelated  to  instruments  to  mark  the 
e^dges  of  coins,  was  not  confined  to  such  instruments  as  were  in  use  when  the  Act 
passed;  but  extended  to  newly-invented  instruments,  which  would  produce  the 
same  effect ;  and  it  was  not  confined  to  such  instruments  as,  used  by  the  hand, 
immconnectcd  with  any  other  power,  would  produce  the  efiect.  A  collar,  therefore, 
znarking  the  edge  of  coin,  by  having  the  coin  forced  through  it  by  machinery,  is  an 
ii:28tniment  within  the  8  &  9  Will.  3,  c.  26,  though  this  mode  of  marking  the  edges 
is  of  modern  invention,  and  though  the  collar  cannot  be  used  by  itself,  but  must 
l>e  used  in  conjunction  with  other  machincry.(t) 

It  was  decided,  that  having  a  tool  or  instrument  (of  such  sort  as  is  included  in 
"^lie  8  &  9  Will.  3,  c.  26)  in  possession  fur  tlve  purpose  of  coining  foreign  gold  coin 
'^*  €)t  current  Ju;re,  If  as  not  within  that  statute  ;(m)  but  it  is  expressly  included  in 
^lie  present  clause. 

Where  a  die  calculated  to  make  shillings  is  made  by  an  innocent  agent,  the 

irtj  procuring  him  to  make  such  die  is  the  principal.     The  prisoner  was  indicted 

^r  feloniously  making  a  die  which  would  impress  the  resemblance  of  the  obverse 

p^ideof  a  shilling.     The  prisoner  applied  to  a  die-sinker  to  sink  dies  for  counters 

^jr  two  whist  clubs,  stating  that  it  was  their  practice  to  play  with  counters  with 

^-^iieside  resembling  coins,  and  that  they  wished  to  have  counters  stamped  by  dies 

Ktiade  under  the  following  directions : — **  Four  dies  for  whist  counters,  obverse 

feeid  of  Queen  Victoria,  as  in  the  shilling  coin.     Reverse,  '  Blandford  Whist  Club, 

established  1800.'     Obverse  the  shilling,  as  in  coin,  with  wreath.  &c.     Reverse, 

"  Exeter  Whist  Club,  established  1800.' "     The  die-sinker,  entertaining  suspicions, 

supplied  to  the  agent^f  the  Mint,  and  communicated  the  order  to  him.     The  agent 

^«.'nt  to  the  officers  of  the  Mint  in  London,  and  the  die-sinker  was  by  them  directed 

to  execute  the  prisoner's   order.     The  prisoner  afterwards  desired   to  have  the 

obverse  of  one  of  the  pieces,  and  the  obverse  of  the  other  finished  first,  and  they 

'>«rere  so.     When  they  were  finished,  they  formed  a  die  for  the  coining  of  a  shilling. 

For  the  prisoner,  it  was  objected  that  he  could  not  be  convicted,  as  he  had  not 

^iiDMelt*  done  anything  in  the  making  of  the  die,  and  that  he  was  not  answerable  in 

this  form  of  charge  for  the  act  of  the  die-sinker;  that  the  die-sinker  having  acted 

ttoder  the  instructions  of  the  Mint,  no  felony  whatever  had  been  committed,  and 

that  the  prisoner  should  have  been  indicted  for  a  misdemeanor  in  inciting  the  die- 

8inker  to  commit  a  felony.     But,  upon  a  case  reserved,  the  judges  thought  the 

die^nker  an  innocent  agent,  and  held  the  conviction  good. (A) 

On  an  indictment  for  having  in  possession  a  die  made  of  iron  and  steel,  proof  of 

(9)  I  Hale  184 ;  2  Hale  212,  215 ;  Robinson's  case,  2  Roll.  Rep.  50 ;  1  East  P.  C.  c.  2,  s. 
2^  p.  86. 
(k)  Ridgelay's  case,  1  Leach  189 ;  1  East  P.  C.  c.  4,  s.  18,  p.  171. 
(>)  Rex  V.  Moore,  R.  &  M.  C.  C.  R.  122  ;  s.  c,  2  C.  A  P.  235. 
(")  Belli  case,  1  East  P.  C.  c.  4,  s.  17,  p.  1C9;  Post.  430. 
(*)  Reg.  V.  Bannen,  2  M.  C.  C.  R.  309;  1  C.  &  K.  295  (47  E.  C.  L.  K.y 
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a  die  made  of  either  material  will  be  sufficient;  and  it  seems  that  if  the  iDdictmeix=^Dt 
^.  .^^  state  that  the  die  was  made  of  *iron,  steel,  and  other  materials,  proof  th^^B  ftt 
-'  it  was  made  of  any  material  would  be  sufficient;  and  that  it  woiild  not  \m  W>e 
necessary  even  to  prove  the  exact  material.  The  indictment  was  for  haying  i  ^^c  in 
possession  a  die  made  of  iron  and  steel,  a  witness  who  saw  the  die  said  it  was  mi 
of  iron ;  another  witness,  who  had  not  seen  it,  said  that  dies  were  usually  made 
steel,  and  that  iron  dies  would  not  stand ;  and  the  judges  held  that  this  evidenf 
would  support  the  indictment,  for  it  was  immaterial  to  the  offence  of  what  the  diJ 
was  made,  and  proof  of  a  die  either  of  iron  or  steel,  or  both,  would  satisfy  thi 
charge.  (/) 

In  proceeding  upon  the  8  &  9  Will.  3,  c.  2G,  it  was  not  necessary  to  prove  thi 
money  was  actually  made  with  the  instrument  in  question.(m) 

The  having  teols  for  coining  in  possession,  with  intent  to  use  them,  is  a  misdc 
meanor  at  common  law.     An  indictment,  which  was  framed  as  for  a  misdemeanc==>r 
at  common  law,  charged  that  the  defendant,  without  any  lawful  authority,  had  i      -a 
his  custody  and  possession  two  iron  stamps,  each  of  which  would  make  and  impi 
the  figure,  resemblance,  and  similitude  of  one  of  the  sceptres  impressed  upon  the 
current  gold  coin  of  this  kingdom,  called  half-guineas,  with  intent  to  make  the  ii 
prcssion  of  sceptres  on  divers  pieces  of  silver  coin  of  this  realm,  called  six[ 
and  to  color  such  pieces  of  the  color  of  gold,  and  fraudulently  to  utter  them  a. 
lawful  half-guineas.     Lord  Hardwicke,  at  the  assizes,  doubted  whether  the 
possession  was  unlawful,  unless  made  use  of,  or  unless  made  criminal  by  statute     : 
but  upon  the  indictment  being  removed  into  the  Court  of  King's  Bench  by  cerftV— 
ra?t*,(w)  Page,  Probyn,  and  Lee,  justices,  held,  that  the  bare  having  such  instrtL-^ 
ments  in  possession,  with  the  intent  charged,  was  a  mi8demeanor.(o)* 

It  seems  that  the  degree  of  similitude  to  the  real  coin  which  tne  tools  or  instru — 
ment«  must  be  capable  of  impressing  in  order  to  bring  the  case  within  the  statute^ 
must  be  governed  by  considerations  similar  to  those  which  have  been  stated  witl^- 
respect  to  the  counterfeit  coin  itself  (j;)  Whether  the  instrument  in  question  bc^ 
calculated  to  impress  the  figure,  stamp,  resemblance,  or  similitude  of  the  coin, 
current  is  a  question  for  the  jury;  and  it  is  clear,  that  the  offence  is  not  confined* 
to  an  exact  imitati(m  of  the  original  and  proper  effigies  of  the  coin.(^) 

Upon  an  indictment  which  alleges  that  a  prisoner  feloniously  had  in  his  posses- 
sion a  mould  having  the  resemblance  of  the  obverse  side  of  a  shilling  impressed 
upon  it,  it  must  be  proved  that  the  entire  impression  was  upon  the  mould.  The 
prisoner  was  charged  in  one  count  with  having  in  his  possession  a  mould,  "  upon 
which  was  impressed  the  figure  and  apparent  resemblance  of  one  of  the  sides  (that 
is  to  say)  the  obverse  side  of  the  King's  current  coin  called  a  shilling,''  and  in 
another  count  the  word  "reverse  "was  substituted  for  **  obverse;"  the  moulds  when 
*1171  P^*<^<i^c®^  appeared  not  to  have  a  complete  ^impression  of  the  obverse  and 
-'  reverse  sides  of  a  shilling,  but  only  the  outside  rim,  ffhd  a  slight  portion  of 
the  pther  parts  of  the  impression,  the  entire  impressions,  however,  appeared  to 
have  been  upon  them  at  one  time,  but  part  had  been  obliterated.  It  was  held, 
that  if  the  jury  believed  that  no  more  than  part  of  the  impression  was  impressed 
upon  the  moulds  while  the  prisoner  was  in  possession  of  them,  that  he  ought  to 
be  acquitted.(r)     But  where  an  indictment  charges  that  the  prisoner  made  a 

(J)  Rex  V.  Oxford,  East.  T.  1819,  MS.  Baylcj,  J.,  and  R.  k  R.  382;  s.  p.,  Rex  v.  Phil- 
lips, R.  k  R.  3G9. 

{m)  Ridgelay's  case,  1  East  P.  C.  c.  4,  s.  18,  p.  172. 

(n)  The  defendant  was  brought  up  by  habeas  corpus^  and  committed  to  Newgate. 

\o)  Rex  V.  Sutton,  Rep.  temp.  Ilardw.  370.  But  see  the  remarks  on  this  case,  ante^ 
p.  85. 

{p)  Antc^  p.  98.  (q)  1  East  P.  C.  c.  4,  s.  18,  p.  171. 

(r)  Rex  V.  Foster,  7  C.  &  P.  494  (32  E.  C.  L.  R.),  Patteson,  J. 

1  On  an  indictment  for  counterfeiting  coin,  the  criminal  participation  of  the  defendant 
may  be  inferred  by  the  jury  from  the  fact  that  a  large  quantity  of  spurious  coin  and  various 
instruments  and  appliances  for  coining  were  found  in  his  possession,  unless  such  posses- 
sion be  satisfactorily  explained  by  him :  United  States  o.  Bums,  5  McLean  23 ;  United 
States  i;.  King,  Ibid.  208  ;  State  v,  Antonia,  3  Brevard  562 ;  State  v,  Odell,  Ibid.  652. 
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moald,  which  was  intended  to  impress  the  resemblance  of  the  obverse  side  of  a 
ibilling,  it  is  sufficient  to  prove  that  the  prisoner  made  a  mould,  which  would 
BUike  a  part  of  the  impression.  One  count  charged  the  prisoner  with  making  a 
mould,  "  which  said  mould  was  intended  to  make  and  impress  the  figure  and  appa- 
rent resemblance  "  of  the  obverse  side,  and  another  the  reverse  side,  of  a  shilling : 
the  evidence  being  the  same  as  in  the  former  case ;  it  was  held,  that  the  term 
'*•  intended"  did  not  mean  in  a  state  to  make  an  entire  impression,  and  therefore 
it  the  prisoner  had  only  begun  to  make,  the  intention  to  make  the  whole  might  be 
inferred,  though  only  part  was  actually  made,  and  consequently  that  the  evidence 
was  sufficient. (s) 

But  where  upon  an  indictment  for  having  in  possession  a  mould,  upon  which  was 

made  the  figure  of  one  of  the  sides  of  a  shilling,  it  appeared  that  the  mould  had 

m  perfect  impression  on  one  side  of  it ;  but  that  there  was  no  channel,  through 

which  the  metal  runs,  and  the  previous  case  was  cited ;  Maule,  J.,  held  that  a 

mould  must  be  a  thing  by  means  of  which  a  person  may  be  able  to  make  a  coin ; 

and  that  a  thing,  by  means  of  which  coin  cannot  be  made,  cannot  be  a  mould ;  for 

it  requires  something  to  be  done  to  make  it  a  mould.     The  proof,  therefore,  was 

inaufficient.     As  to  the  words  ^lany  part  or  parts"  contained  in  the  clause,  they 

did  not  refer  to  any  part  of  the  mould,  but  to  any  part  of  the  impression. (<) 

Where  a  mould  was  made  to  resemble  the  whole  of  one  side  of  a  coin,  which 

had  been  worn  partly  away  by  use,  an  indictment  under  the  2  Will.  4,  c.  34,  s  10, 

might  charge  the  possession  of  a  mould  on  which  was  impressed  the  figure  of  one 

of  the  sides  of  such  coin,  as  the  words  ^'  part  or  parts''  of  the  sides  in  that  section 

tpplied  to  cases  where  several  moulds  were  used  to  make  one  side  of  a  coin.(u) 

An  indictment  charging  that  the  prisoner  had  in  his  possession  a  mould  '^  upon 
which  was  made  and  impressed  the  figure  "  of  one  of  the  sides  of  a  coin,  is  bad 
for  not  showing  that  the  figure  was  on  the  mould  at  the  time  when  the  prisoner 
bd  it  in  his  possession.  The  words  '*•  then  and  there"  should  be  introduced  before 
the  word  "made."(«) 

Weeks  and  two  other  men  and  two  women  were  indicted  for  having  in  their 
pooession  a  mould  impressed  with  one  side  of  a  half-crown.  Weeks  had  occupied 
&  house  for  a  month,  and  the  police  one  night  wont  to  the  house  and  found  the 
other  prisoners  there.  The  men  attacked  the  police,  whilst  the  women  snatched 
*p  something  which  they  threw  into  the  fire.  The  police  preserved  *part  r*i  -i  o 
of  this,  which  proved  to  be  fragments  of  a  plaster  of  Paris  mould  of  a  I- 
h»lf-crown,  parts  of  which  were  stiU  wet.  Weeks  shortly  afterwards  came  to  the 
hooae.  The  women  called  out  to  him  that  the  police  were  there.  He  nevertheless 
cune  in.  The  house  had  two  rooms  on  each  fioor,  and  a  quantity  of  plaster  of 
I^&riswas  found  in  a  cupboard  up  stairs,  with  several  bottles  of  liquid.  In  a  cup- 
hotrd  down  stairs  an  iron  ladle,  such  as  might  have  been  used  for  melting  metal, 
Wis  found :  on  the  h  Arth  in  one  of  the  rooms  up  stairs  was  found  a  small  portion 
of  white  metal  and  some  fragments  of  plastor  of  Paris  moulds.  Thirteen  days 
Wore  Weeks  had  passed  a  bad  half-crown ;  but  there  was  no  evidence  to  show  that 
It  was  made  in  the  mould  found  in  the  house.  The  jury  found  that  Weeks  knew 
tliftt  the  mould  was  in  his  house.  It  was  held  that  Weeks  was  rightly  convicted, 
v  the  mould  was  found  in  the  house  of  which  he  was  the  master,  and  that  the 
^idence  of  the  uttering  of  the  half-crown  by  him  was  rightly  admitted  to  establish 
the  scienter.rt?) 

On  an  indictment  against  husband,  wife  and  boy  aged  ten  years,  for  having  in 
potteasion  a  mould  on  which  was  impressed  the  obverse  side  of  a  shilling,  it  ap- 
pe^  that  the  boy  was  apprehended  whilst  passing  a  counterfeit  half-crown,  and 
pD  the  officer  going  to  the  house  where  he  said  he  resided  the  husband  was  found 
ui  an  upper  room.  In  the  lower  room  the  mould  and  various  coining  implements 
were  foand,  and  whilst  the  officer  was  searching  the  wife  came  in,  and  soon  afler- 

W  Rex  r.  Foster,  7  C.  &  R.  495  (32  B.  C.  L.  R.),  Patteson,  J. 

0  Reg.  V,  Macmillan,  1  Cox  G.  C.  41. 
^(*)  Reg.  V.  Richmond,  1  C.  &  K.  240  (47  E.  G.  L.  R.),  Rolfe,  B.     See  Rex  v.  Silcot,  3 
■od.  180. 

(f)  Beg.  f.  Weeks,  1  L.  ft  C.  18. 
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wards  broke  up  a  mould  used  in  casting  counterfeit  shillings ;  on  her  oouuterfeE  -^it 
money  was  found,  but  none  on  her  husband.     Talfourd,  J.,  held  that  as  the  hi 
band  occupied  the  room  in  which  the  mould  was  found,  primd  facie  he  must 
presumed  to  be  in  possession  of  what  the  room  contained ;  but  that  prttumptio 
might  be  rebutted,  and  the  jury  must  consider  all  the  circumstances,  and  ( 
whether  they  satisfied  them  that  the  trade  was  carried  on  there  with  his  sanctioi^r   q. 
If  they  were  satisfied  that  the  husband  was  in  possession  of  the  mould,  they  ougbi^Ht 
to  acquit  the  wife,  as  she  could  not  in  law  be  said  to  have  any  possession  separate-    t^ 
from  her  husband ;  but  if  they  thought  that  the  criminality  was  on  her  part  tiIatt   ^  e, 
and  that  he  was  entirely  guiltless  of  any  participation  in  her  conduct,  she  mig^Hi^ 
be  convicted.     If  they  thought  she  broke  the  mould  to  screen  him  from  detectio-    a, 
that  would  not  affect  the  case.    Either  husband  or  wife  might  be  convicted  on  tt^  h 
evidence,  but  not  both.     As  to  the  boy,  it  would  be  going  too  far  to  say  that  lie 
was  a  joint  possessor  with  either  of  his  parents.(tr) 


*119]  *CH AFTER  THE  POURTH. 

OP  uttering,  tendering,  &c.,  counterfeit  coin. 

In  some  cases  formerly  the  putting  off  counterfeit  money  might  amount   '^^ 
treason:  as  if  A.  counterfeited  the  gold  or  silver  coin  current,  and  by  agreeme^^ 
before  that  counterfeiting  B.  was  to  take  off  and  vent  the  counterfeit  money,  ^^\ 
was  an  aider  and  abettor  to  such  counterfeiting,  and  consequently  a  princip^^ 
traitor  within  the  law.(a)     And  in  the  case  of  the  copper  coin,  B.  acting  a  simil'"^^ 
part  was  an  accessory  before  the  fact  to  the  felony,  within  the  statute  II  Geo. 
c.  40  (now  repealed)  (i)     And  if  B.,  knowing  that  A.  had  counterfeited  monei 
put  off  this  i'alse  money  for  him  after  the  fact,  without  any  silch  agreement  pn 
cedent  to  the  counterfeiting,  he  seems  to  be  as  a  receiver  of  A.  because  he  mau 
tains  him.(c) 

If  A.  counterfeit  money,  and-  B.  knowing  the  money  to  be  counterfeited  veni 
the  same  for  his  own  benefit,  B.  was  neither  guilty  of  treason,  nor  misprison  ck 
treason.  But  he  might  be  proceeded  against  under  the  15  Geo.  2,  c.  28  (nov 
repealed),  before  which  statute  he  was  only  liable  to  be  punished  as  for  a  chea' 
and  misaeuiennor.(f?)  Where  the  defendant  was  indicted  for  *'  unlawfully  utterin^^? 
and  tendering  in  payment  to  T.  H.  ten  counterfeit  halfpence,  knowing  them  to  b^^^ 
counterfeit,''  and  convicted  on  a  count  laying  this  generally,  upon  reference  to  al  -^ 
the  judges  they  held  it  was  not  an  indictable  offence. (e)     Aitd  upon  the  principle^^ 

which  have  been  mentioned  in  a  former  part  of  this  work,(/)  the  unlawful  pro^ 

curing  of  counterfeit  coin  with  intent  to  circulate  it,  though  no  act  of  uttering  hC^ 

(w)  Reg.  V.  Boobcr,  4  Cox  C.  C.  272. 

(a)  1  Bale  214. 

(6)  1  East  P.  C.  c.  4,  s.  26,  p.  178. 

(e)  1  Hale  214. 

(d)  1  East  P.  C.  c.  4.  8.  26,  p.  179;   1  Hale  214.     See  precedents  of  indictments  for  f^ 
misdemeanor  at  common  law  in  uttering  a  counterfeit  half-guinea:  Cro.  Circ.  Comp.  31 1> 
(7th  edit.) ;  Starkle  466  ;  2  Chit.  Crim.  Law  IIG.     See  also  a  precedent  of  an  indictments 
for  a  misdemeanor  at  common  law,  against  a  man  for  uttering  a  counterfeit  sixpcncCf  and. 
having  another  found  in  his  custody:  Cro.  Circ.  Comp.  315  (7th  edit.);  2  Chit.   Crim, 
Law  117.     The  uttering  of  false  money,  knowing  it  to  be  false,  is  mentioned  as  a  misde* 
meanor  in  the  recital  to  the  15  Geo.  2,  c.  28,  s.  2.     There  is  also  a  precedent  for  a  misde- 
meanor  at  common  law,  in  uttering,  and  causing  to  be  uttered,  guineas  filed  and  dimin* 
ished  as  good  guineas  :  Cro.  Circ.  Comp.  317  (7th  edit),  and  2  Chit.  Crim.  Law  116 ;  and. 
also  a  precedent  for  a  misdemeanor  at  common  law  in  selling*  couaterfeit  Dutch  guilders  : 
Cro.  Circ.  Comp  313  (7th  edit.};  2  Chit.  Crim.  Law,  219,  120. 

(«)  Cirwan's  case,  Oxford  Sum.  Ass.  1794,  MS.  Jud. ;  1  East  P.  C.  c.  4,  8.  28,  p.  182 ;  2 
Leach  834,  note  (a). 

(/)  AnU^  p.  85. 
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>roTcd,  is  a  misdemeanor ;  and  the  possession  of  counterfeit  coin  unaccounted  for 
wns  held  to  be  evidence  of  an  unlawful  procurement  with  intent  to  circulat3.(r/)^ 

*But  the  receiving,  uttering,  or  tendering  in  payment  counterfeit  money   r-^.  <,^ 
&re  provided  for  by  the  late  statute.  >-     " 

Sec,  I. —  Of  uttering,  &c.,  Counterfeit  Coin  of  the  Realm, 

By  the  24  &  25  Vict.  c.  99,  s.  9,  **  Whosoever  shall  tender,  utter,  or  put  off  any 

false  or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  or  pass  for 

any  of  the  Queen's  current  gold  or  silver  coin,  knowinp;  the  same  to  be  false  or 

counterfeit,  shall,  in  England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in 

Scotland  of  a  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the 

discretion  of  the  Court,  to  be  imprisoned  for  any  term  not  exceeding  one  year,  with 

or  without  hard  labor,  and  with  or  without  solitary  confinement.'*(A) 

Sec.  10.  "  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  counterfeit  coin 
resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's 
current  gold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit,  and  shall, 
at  the  time  of  such  tendering,  uttering,  or  putting  off,  have  in  his  custody  or  pos- 
session, besides  the  false  or  counterfeit  coin  so  tendered,  uttered,  or  put  off,  any 
other  piece  of  false  or  counterfeit  coin  resembling  or  apparently  intended  to  resem- 
ble or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin,  or  shall,  either  on 
the  day  of  such  tendering,  uttering,  or  putting  off,  or  within  the  space  of  ten  days 
then  next  ensuing,  tender,  utter,  or  put  off  any  false  or  counterfeit  coin  resembling 
or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  current  gold  or 
silver  coin,  knowing  the  same  to  be  false  or  couterfeit,  shall,  in  England  and 
Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 

with  or  without  solitary  confinement. (i) 

f 

ig)  Rex  V.  Fuller  k  RobiDSon,  ante^  p.  86.  The  possession  in  this  case  was  under  par- 
ticoUrljr  saspicious  circumstances  ;  the  coin  being  wrapped  up  in  parcels  with  soft  paper 
to  prevent  it  from  rubbing.  The  marginal  note  to  Parker's  case,  1  Leach  41,  states,  tliat 
"baTio^  the  possession  of  counterfeit  money,  with  intention  to  paj  it  away  as  and  for 
^ood  money,  is  an  indictable  offence  at  common  law."  But,  qufere,  if  the  point  stated  in 
tbe  marginal  note  was  actually  decided  in  Parker's  case ;  and  see  antf,  p.  85. 

(A)  This  clause  is  taken  from  the  2  Will.  4,  c.  34,  s.  7.  As  to  hard  labor,  &c.,  see  ante, 
h  104.    See  the  interpretation  clause,  antey  p.  95. 

(OThis  clause  is  taken  from  the  2  Will.  4,  c.  34,  s.  7.  The  words  <^  any  other  piece" 
■w  sobstituted  for  **  one  or  more  piece  or  pieces,"  and  the  words  '*  any  false  or  counter- 
feit coin"  for  •'  any  more  or  other  false  or  counterfeit  coin."  As  to  hard  labor,  &c.,  see 
^tt,  p.  104.     See  the  interpretation  clause,  ante^  page  95. 

^  Ad  indictment  for  fraudulently  passing  counterfeit  money  must  charge  an  intent  to 
(itfraad  the  person  to  whom  it  was  passed ;  and  to  sustain  such  indictment  it  must 
appear  that  the  money  was  delivered  with  a  knowledge  of  its  character  and  with  intent 
^defraud  the  person  to  whom  it  was  passed;  and  the  indictment  will  not  be  sustained 
^y  proof  of  a  sale  of  counterfeit  money  to  a  person  who  knew  it  to  be  counterfeit:  Hat- 
P^r «.  State,  8  Humph.  93.  To  support  an  indictment  against  the  defendant  for  having  in 
oil  possession  a  counterfeit  bank  bill,  knowing  it  to  be  counterfeit,  and  with  intention  to 
pass  the  same  as  good,  the  government  must  prove  the^  possession,  knowledge  and  intent 
^pass,  and  proof  of  possession  is  not  sufficient  to  throw  on  the  defendant  the  burthen  of 
^xplaiQiDg  his  possession  and  that  he  did  not  intend  to  pass  the  same  :  Brown  v.  People, 
^(vilm.  439.  When  tbe  prosecutor  in  an  information  againsi  A.  for  putting  off  a  coun- 
terfeit bank  bill,  knowing  it  to  be  counterfeit,  having  given  evidence  to  prove  that  A. 
*  B,  had  entered  into  a  conspiracy  to  put  off*  counterfeit  bills  similar  to  the  bill  described 
IB  the  information,  attempted  to  show  that  A.  knew  the  bill  in  question  to  be  counter- 
itit,  and  for  this  purpose  he  offered  evidence  to  prove  that  at  two  different  places,  a  day 
<)r  two  previous  to  the  alleged  offence,  and  at  another  place  soon  after  its  commission,  B. 
pQt  off  other  counterfeit  bills  of  the  same  bank,  A.  being  in  company  with  B.  immediately 
l^fore  and  after  such  putting  off*  by  B.  but  not  actually  present  with  him  at  those  times, 
*^  Was  held  that  the  whole  of  such  evidence  was  proper  to  go  to  the  jury  ;  and  if  they 
^K  satisfied  that  such  conspiracy  existed  between  A.  k  B.  and  that  B.  in  pursuance 
^reof,  pat  ofTsncb  counterfeit  bills  in  the  manner  stated,  these  acts  of  B.  were  as  strong 
evidence  againat  A.  to  prove  his  knowledge  of  the  bill  in  question  being  counterfoil  «3 
^oagh  he  bad  personally  done  the  same  acts:  State  v.  Spalding,  19  Conn.  T6Z, 


120  Of  uttering,  &c.,  Countbrfbit  Coin.  [book  d 

Sec.  11.  ^^  Whosoever  shall  have  in  his  custody  or  possession  three  or  moi 
pieces  of  false  or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  o 
pass  for  any  of  the  Queen's  current  gold  or  silver  coin,  knowing  the  same  to  b 
false  or  counterfeit,  and  with  intent  to  utter  or  put  off  the  same  or  any  of  then 
shall,  in  England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland  of 
crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  c 
the  Court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  b 
imprisoned  for  any  term  not  exceeding  two  years  with  or  without  hard  labor,  an 
with  or  without  solitary  confinement."(A?) 

*12n  *Sec.  12.  **  Whosoever  having  been  convicted,  either  before  or  after  tl 
^  passing  of  this  Act^  of  any  such  misdemeanor  or  crime  and  offence  as  ii 
any  of  the  last  three  preceding  sections  mentioned,  or  of  any  felony  or  high  crim 
and  offence  against  this  or  any  former  Act  relating  to  the  coiVk,  shall  afterward 
commit  any  of  the  misdemeanors  or  crimes  and  offences  in  any  of  the  said  section 
mentioned,  shall,  in  England  and  Ireland,  be  guilty  of  fjplony,  and  in  Scotland  c 
a  high  crime  and  offence,  and  being  convicted  thereof  snail  be  liable,  at  the  dii 
cretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  lee 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  wit 
or  without  hard  labor,  and  with  or  without  solitary  confinement."(^ 

This  clause  is  taken  from  the  2  Will.  4,  c.  34,  ss.  7,  8,  but  those  sections  on] 
applied  to  offences  committed  after  a  conviction  for  a  misdemeanor :  but  it  wa 
expedient  to  extend  the  clause  to  convictions  after  a  previous  conviction  for  felony 
for  such  previous  conviction  rendered  the  offender  deserving  of  at  least  as  high 
punishment  as  if  he  had  been  previously  convicted  of  any  misdemeanor  mentione 
in  any  of  the  three  preceding  sections,  and  it  sometimes  happened  that  it  Wf 
easier  to  prove  a  previous  conviction  for  felony  than  for  such  a  misdemeanor ;  a 
the  former  might  have  taken  place  in  the  same  county  where  the  subseqnei 
offence  was  committed,  but  not  the  latter. 

Sec.  37.  **  Where  any  person  shall  have  been  convicted  of  any  offence  againi 
this  Act,  or  any  former  Act  relating  to  the  coin,  and  shall  afterwards  be  indicte 
for  any  offence  against  this  Act  committed  subsequent  to  such  conviction,  it  sha 
be  sufficient  in  any  such  indictment,  after  charging  such  subsequent  offence,  i 
state  the  substance  and  effect  only  (omitting  the  formal  part)  of  the  indictmei 
and  conviction  for  the  previous  offence ;  and  a  certificate  containing  the  substanc 
and  effect  only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for  tb 
previous  offence,  purporting  to  be  signed  by  the  clerk  of  the  court  or  other  office 
baving  or  purporting  to  have  the  custody  of  the  records  of  the  court  where  th 
offender  was  firftt  convicted,  or  by  the  deputy  of  such  clerk  or  officer,  shal 
upon  proof  of  the  identity  of  the  person  of  the  offender,  be  sufficient  evidence  c 
the  previous  conviction,  without  proof  of  the  signature  or  official  character  or  ai 
thority  of  the  person  appearing  to  have  signed  the  same,  or  of  his  custody  or  rigl 
to  the  custody  of  the  records  of  the  court,  and  for  every  such  certificate  a  fee  ( 
six  shillings  and  eightpence,  and  no  more,  shall  be  demanded  or  taken ;  and  th 
proceedings  upon  any  indictment  for  committing  any  offence  after  a  previous  coi 
viction  or  convictions  shall  be  as  follows ;  (that  is  to  say),  the  offender  shall,  i 
the  first  instance,  be  arraigned  upon  so  much  only  of  the  indictment  as  charge 
the  subsequent  offence,  and  if  he  plead  not  guilty,  or  if  the  Court  order  a  plea  c 
not  guilty  to  be  entered  on  his  behalf,  the  jury  shall  be  charged,  in  the  fin 
instance,  to  inquire  concerning  such  subsequent  offence  only ;  and  if  they  find  hit 
^1 221  S^^^^y^  ^^  ^^  ^°  ^^  arraignment  he  plead  guilty,  he  shall  then,  and  not  ^befori 
-I  be  asked  whether  he  had  been  previously  convicted  as  alleged  in  the  indici 
ment,  and  if  he  answer  that  he  had  been  so  previously  convicted,  the  Court  ma 
proceed  to  sentence  him  accordingly,  but  if  he  deny  that  he  had  been  so  previoosl 
convicted,  or  stand  mute  of  malice,  or  will  not  answer  directly  to  such  questioi 
the  jury  shall  then  be  charged  to  inquire  concerning  such  previous  conviction  c 
convictions,  and  in  such  case  it  shall  not  be  necessary  to  swear  the  jury  again,  bv 

(k)  This  clause  is  taken  from  the  2  Will.  4,  c.  34,  s.  8,  with  the  addition  of  the  words  i 
italics.    As  to  hard  labor,  &c.,  see  ante^  p.  104.    See  the  iaterprctatioa  clause,  ante^  p.  8£ 
(I)  As  to  hard  labor,  Ac,  see  anttj  p.  104. 
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the  otth  already  taken  by  them  shall  for  all  purposes  be  deemed  to  extend  to  such 

last-mentioned  inquiry ;  Provided  that  if  upon  the  trial  of  any  person  for  any  such 

l)sequent  offence  such  person  shall  give  evidence  of  his  good  character,  it  shall 

lawful  for  the  prosecutor,  in  answer  thereto,  to  give  evidence  of  the  conviction 

of*  SQch  person  for  the  previous  offence  or  offences,  before  such  verdict  of  guilty 

slmall  be  returned,  and  the  jury  shall  inquire  concerning  such  previous  conviction 

convictions  at  the  same  time  that  they  inquire  concerning  such  subsequent 


oXXCDce/' 


This  clause  is  principally  new.  Under  the  2  Will.  4,  c.  34,  it  was  necessary  in 
aim  indictment  for  a  subsequent  offence,  to  set  out  at  length  the  previous  indict- 
ment,  &c.,  and  to  give  in  evidence  a  copy  of  that  indictment,  &c. :  this  was  very 
oljjectionablc,  and  therefore  this  clause  has  provided  for  a  short  statement  in  the 
ici<iictment,  and  for  a  certificate  containing  the  substance  and  effect  of  the  former 
iviciictment,  &c.,  it  has  also  provided  for  the  proceedings  on  the  arraignment,  and 
in  the  same  manner  as  on  an  indictment  for  larceny  afler  a  previous  conviction  for 
felony. 

The  words  "  after  charging  the  subsequent  offence  "  was  inserted  in  order  to 
ider  it  absolutely  necessary  always  to  charge  the  subsequent  offence  or  offences 
in  the  indictment,  and  after  so  doing  to  allege  the  previous  conviction  or  con- 
victions.    This  was  the  invariable  practice  on  the  Oxford  Circuit,  and  the  Select 
Committee  of  the  Commons  were  clear  that  it  ought  to  be  universally  followed,  so 
that  the  previous  conviction  should  not  be  mentioned,  even   by  accident,  before  a 
verdict  of  guilty  of  the  subsequent  offence  had  been  delivered. 

The  proceedings  on  the  arraignment  and  trial  are  now  to  be  as  follows  : 

The  defendant  is  first  to  be  arraigned  on  that  part  only  of  the  indicttnent  which 

charges  the  subsequent  offence;  that  is  to  say,  he  is  to  be  asked  whether  he  be 

gailty  or  not  guilty  of  that  offence.     If  he  plead  not  guilty,  or  if  the  Court  order 

*  plea  of  not  guilty  to  be  entered  for  him  under  the  7  &  8  Geo.  4,  c.  28.  s.  2,  or 

9  Geo.  4,  c.  54,  s.  8  (I.),  where  he  stands  mute  or  will  not  answer  directly  to  the 
charge,  then  the  jury  are  to  be  charged  in  the  first  instance  to  try  the  subsequent 
offence  only.  If  they  acquit  of  that  offence,  the  case  is  at  an  end ;  but  if  they  find 
liim  guilty  of  the  subsequent  offence,  or  if  he  plead  guilty  to  it  on  arraignment, 
then  the  defendant  is  to  be  asked  whether  he  has  been  previously  convicted  as 
alleged,  and  if  he  admit  that  he  has,  he  may  be  nentenced  accordingly ;  but  if  he 
^eny  it,  or  stand  mute  of  malice,  or  will  not  answer  directly  to  such  question,  then 
the  jury  are  to  be  charged  to  try  whether  he  has  been  so  previously  convicted,  and 
this  maybe  done  without  swearing  them  again,  and  then  the  ^previous  con-  r*i9q 
Action  18  to  be  proved  in  the  same  manner  as  before  this  Act  passed.(m)        ^ 

A  doubt  has  been  raised  as  to  the  mode  of  proceeding  where  a  prisoner  is  indicted 
>fter  this  Act  came  into  operation  for  an  offence  against  the  former  Act.  Where 
the  priaoner  was  indicted  for  feloniously  uttering  counterfeit  coin  on  the  19th  of 
^her,  1861,  after  a  previous  conviction,  and  tried  in  the  November  following, 
the  Recorder  and  Common  Serjeant  held  that  the  proceedings  at  the  trial  must  be 
^  hefore  the  new  Act  pas8ed.(n)  But  where  the  same  question  arose  in  an 
ordinary  case  of  felony,  Byles,  J.,  was  of  opinion  that,  as  far  as  the  offence  was 
concerned,  the  offence  was  governed  by  the  former  statute ;  but  as  to  the  proce- 
<inre  at  the  trial,  that  was  to  b^  regulated  by  the  Act  which  was  in  force  at  the 
tunc  of  the  trial.(o)  But  Martin,  B.,  is  said  to  have  subsequently  held  that  the 
wrmer  view  waa  correct.(j>) 

(«)  See  also  the  note  Greaves'  Cr.  Acts,  199,  2d  edit. 

(")  Reg.  V.  Montrion,  9  Cox  G.  G.  27. 

{^)  ADonymoas,  9  Gox  G.  G.  28. 

(f )  ADooymous,  Ibid.  It  seems  quite  clear  that  Byles,  J.,  fell  into  a  misapprebension. 
^^  old  Acts  are  all  kept  alive  by  sec.  3  of  24  k  25  Vict.  c.  95,  as  to  all  offences  com- 
mitted before  the  Istof  Nov.  1861,  and  that  section  in  addition,  expressly  proWdes  that 
^▼ery  inch  offence  ^*  shall  be  dealt  with,/rt>(/,"  Ac,  in  the  same  manner  as  if  the  repealing 
Act  bad  not  passed ;  and  sec.  37  of  the  Goin  Act  and  sec.  116  of  the  Larceny  Act  provide 

10  the  commeneemeat  for  the  indictment  for  offences  against  those  Acts,  and  the  subsequent 
^^  of  those  sectioDS  oagbt  to  be  held  to  apply  to  those  cases  only.  See  the  note, 
OretTei'  Or.  AcU,  199,  2d  edit. 
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It  is  clear  from  the  terms  of  the  claase  that  the  certificate  is  admissible,  if  it  be 
apparently  regularly  framed,  without  any  additional  evidence. 

Two  cases  are  reported,  in  which  it  is  said  that  Cresswell,  J.,  held  that,  where  i 
certificate  was  produced  purporting  to  be  signed  by  a  clerk  of  the  peace,  there  mmrf 
be  some  evidence  in  addition  that  the  certificate  is  genuine  and  comes  from  th< 
proper  custody,  as  by  proof  of  the  handwriting,  or  that  the  document  came  froin 
the  office  of  the  clerk  of  the  peace. (5-) 

The  proviso  as  to  giving  evidence  of  the  previous  conviction,  if  the  prisoner  giv< 
evidence  of  his  good  character,  remains  unaltered. 

If  the  prisoner,  whether  by  himself  or  his  counsel,  attempts  to  prove  a  gooc 
character  for  honesty,  either  directly,  by  calling  witnesses,  or  indirectly,  by  croea 
examining  the  witnesses  for  the  Crown,  the  prosecution  may  give  the  previous  con 
viction  in  evidence  against  the  prisoner. (r)  If,  however,  a  witness  for  the  proee 
cution  were  ^ked  by  the  prisoner's  counsel  some  question,  which  has  no  referenc< 
to  character,  and  he  happened  to  say  something  favorable  to  the  prisoner's  char 
acter,  the  prisoner  would  not  be  said  to  ^ive  evidence  as  to  his  character,  and  th< 
previous  conviction  ought  not  to  be  admitted.(s; 

Sec.  16.  "  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  counterfeit  coii 
*1 24.1  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen' 
J  current  copper  coin,  knowing  the  same  *to  be  false  or  counterfeit,  or  sbal 
have  in  his  custody  or  possession  three  or  more  pieces  of  false  or  counterfeit  ooii 
resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  cm 
rent  copper  coin,  knowing  the  same  to  be  false  or  counterfeit,  and  with  intent  t 
utter  or  put  off  the  same  or  any  of  them,  shall,  in  England  and  Ireland,  be  guilt 
of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and  being  convicte 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for  an 
term  not  exceeding  one  year,  with  or  without  hard  labor,  and  with  or  without  sol 
tary  confinement."(^) 

The  prisoner  was  indicted  for  uttering  a  counterfeit  coin  intended  to  resemble 
piece  of  the  current  coin  called  a  groat.  All  the  witnesses  called  the  coin  a  tow 
penny-piece,  except  the  Inspector  for  the  Mint,  who  called  it  a  groat,  and  said  ' 
had  had  that  name,  he  believed,  from  the  earliest  period.  It  had  the  word  "  fou; 
pence"  upon  it,  but  the  original  name  was  groat  in  the  time  of  Edward  III.  The 
were  not  then  the  same  size  and  weight  as  this.  He  had  heard  them  called  groate 
they  were  called  groats  as  well  as  fourpenny  pieces  in  the  proclamation.  It  wj 
contended  for  the  prisoner  that  the  coin  was  not  proved  by  legal  evidence  to  be 
groat,  the  proclamation  not  having  been  produced.  Maule,  J.,  Erskine,  J.,  bein 
present,  in  summing  up,  said :  "  A  groat  is  a  common  word  belonging  to  our  ow 
mother  tongue,  such  as  '  uttering,'  *  public-house,*  *  half-pint,'  and  many  other  e: 
pressions ;  and  you  are  here  as  Englishmen  to  use  your  own  knowledge  of  yoi 
own  language;  and  if,  understanding  the  matter  without  any  evidence,  you  ai 
satisfied  that  a  fourpenny-piece  and  a  groat  are  the  same  thing,  then  the  prisoni 
is  rightly  indicted.  It  is  very  true  that  a  groat  in  Edward  the  Third's  tin 
weighed  a  great  deal  more  than  a  fourpenny-piece  does  now ;  and  so  it  is  with  r 
spect  to  other  coins.  Things  have  kept  their  names,  though  they  have  change 
their  value. "(m) 

Under  the  8  &  9  Will.  3,  c.  26,  s.  6,  which  had  only  the  words  "  take,  receiv 
pay,  or  put  off,"  there  must  have  been  an  actual  parsing  or  getting  rid  of  tl 
money,  and  not  merely  an  attempt  to  do  so.     The  prisoner  had  carried  a  lar^ 

{q)  Reg.  V.  Whale,  1  Cox  C.  C.  69 ;  Reg.  v.  Stone,  Ibid.  70.  These  cases  are  very  prob 
bly  misrcported,  as  it  is  quite  clear  that  no  such  evidence  is  required,  and  the  univers 
practice  has  been  to  the  contrary. 

Ir)  Reg.  V.  Shrimpton,  2  Den.  C.  C.  319 ;  Reg.  v.  Gadbury,  8  C.  &  P.  G76  (34  E.G.  L.  R. 

(«)  Per  Lord  Campbell,  Reg.  v.  Shrimpton,  supra.  So  if  a  witness  were  to  volunte 
any  evidence  of  the  prisoner's  good  character,  it  clearly  would  not  render  the  convictic 
admissible. 

(t)  This  clause  is  taken  from  the  2  Will.  4,  c.  34,  s.  12.  As  to  hard  labor,  &c.,  see  am 
p.  104.     And  see  the  interpretation  claase,  ante^  p.  95. 

(tl)  Reg.  V,  Connell,  1  C.  &  K.  190  (47  E.  C.  L.  R.). 


fence  charged,  and   the  prisoner  was  acquitted.(2;)   r*i95 
clearly  be  within  the  new  Apt,  which  has  the  word  *- 
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qnsiDtity  of  coantcrfeit  shillings  to  the  house  of  a  Mrs.  Levey,  which  she  agreed  to 
receive  from  him,  and  which  he  agreed  to  put  off  to  her  at  the  rate  of  twenty-nine 
BhilliDgs  for  every  guinea.  In  pursuance  of  this  bargain,  the  prisoner  laid  a  heap 
of  counterfeit  shillings  on  a  table,  and  Mrs.  Levey  proceeded  to  count  them  out  at 
the  nte  befora  mentioned :  and  had  counted  out  three  parcels  containing  eighty- 
seven  counterfeit  shillings,  for  which  phe  was  to  pay  the  prisoner  three  guineas ; 
bat  before  she  had  paid  him,  and  while  the  counterfeit  money  lay  upon  the  table, 
the  officers  entered  the  room  and  apprehended  them.  Mrs.  Levey  swore  that  she 
bad  bought  the  three  parcels  of  shillings,  and  was  going  to  pay  the  prisoner  three 
guineas  for  th<^m  at  the  moment  they  were  detected.  This  was  ruled  not  to  be  a 
coDipletion  of  the  offence 
*6ut  this  case  would 
"tender**  in  it. 

Upon  an  indictment  under  the  2  Will.  4,  c.  34.  8.  7,  for  "  uttering  and  putting 
off"  a  counterfeit  shilling,  it  appeared  that  the  prisoner  went  into  a  shop  and  asked 
to  purchase  some  coffee  and  sugar,  and  in  payment  of  the  same  he  put  on  the 
counter  the  coin  in  question,  when  the  shopkeeper  took  up  the  coin  and  told  the 
prisoner  it  was  a  bad  one.  The  prisoner  then  led  the  shop,  leaving  the  shilling 
behind  him,  but  without  the  coffee  and  sugar,  and  it  was  held  that  the  charge  of 
uttering  and  putting  off  was  proved  by  the  evidence  (1/7) 

If  the  names  of  the  persons  to  whom  the  money  was  put  off  can  be  ascertained, 
they  ought  to  be  mentioned,  and  laid  severally  in  the  indictment :  but  if  they  can- 
not be  ascertained,  the  same  rule  will  apply  which  prevails  in  the  case  of  stealing 
the  property  of  persons  unknown.(x) 

The  words  of  the  15  Geo.  2,  c.  28,  s.  2,  "  utter  or  tender  in  payment "  being  in 
the  disjunctive,  were  held  to  apply  to  an  uttering  of  counterfeit  money,  though  not 
tendered  in  payment,  but  passed  by  the  common  trick  called  ringing  the  changes. 
The  prosecutor  having  bargained  with  the  prisoner,  who  was  selling  fruit  about  the 
Greets,  to  have  five  apricots  for  sixpence,  gave  him  a  good  shilling  to  change.  The 
prisoner  put  the  shilling  into  his  mouth,  as  if  to  bite  it  in  order  to  try  its  good- 
ttcsg;  and,  returning  a  shilling  to  the  prosecutor,  told  him  it  was  a  bad  one.  The 
prosecutor  gave  him  another  good  shilling,  which  he  also  affected  to  bite,  and  then 
returned  another  shilling,  saying  it  was  not  a  good  one.  The  prosecutor  gave  him 
ttother  good  shilling,  with  which  he  practised  this  trick  a  third  time ;  the  shil- 
lings returned  by  him  being  in  every  instance  bad.  The  Court  held  that  the  words 
of  the  statute  were  sufficient  to  include  this  case ;  and  that  tUterimj  and  tendering 
^payment  were  two  distinct  and  independent  acts.(y) 

It  was  once  held  that  the  uttering  must  either  be  with  intent  to  defraud  the 
P*rty  receiving  the  money,  or  with  intent  that  that  party  should  pass  it  as  the 
•gent  of  the  utterer.  Upon  an  indictment  on  2  Will.  4,  c.  34,  s.  7,  against  hus- 
l*nd  and  wife  for  uttering  a  counterfeit  half-crown,  it  appeared  that  a  vvoman 
••hed  the  female  prisoner  to  give  her  something,  as  her  children  were  without 
food,  and  the  male  prisoner  gave  her  twopence,  and  told  her  that  his  wife  would 
P^6  her  soniething  more,  on  which  she  gave  the  woman  the  bad  half-crown  in 
Jttestion,  telling  her  to  get  what  she  could  for  children ;  it  was  held  that,  although 
^D  the  statute  there  are  no  words  with  respect  to  defrauding,  yet  in  the  proof  it  is 
necessary  to  go  beyond  the  mere  words  of  the  statute,  and  to  show  an  intention  to 
«efraud  some  person.  There  might  be  cases  of  a  party  giving  a  person  a  piece  of 
^tinterfeit  money,  and  at  the  same  time  telling  that  person  that  it  was  bad,  and 

(t)  Wooldridp^e's  case,  1  Leach  307;  I  East  P.  Co.  4,  s.  27,  p.  179.  I  have  left  this 
^»fe,  as  it  might  be  useful  if  an  indictment  omitted  the  word  *'  tender."     C.  S.  G. 

(»)  Reg.  r.  Welch,  2  D.  C.  C.  R.  78.     See  Reg.  v.  Ion,  2  Den.  C.  C.  475. 

(jr)  1  East  P.  C.  c.  4,  s.  27,  p.  180,  citing  a  case  from  MS.  Tracy,  of  a  woman  who  was 
indicted  at  the  Old  Bailey,  1702,  for  putting  ofT  ten  pieces  of  counterfeit  gilt  money  like 
fuiofas,  to  dirers  persons  unknown  ;  Holt,  C.  J.,  said,  that  the  names  of  the  persons  ought 
to  b«  mentioned  aud  laid  severally ;  yet  he  tried  the  prisoner,  and  she  was  convicted. 
Probably  the  names  of  the  persons  to  whom  the  money  was  put  off  could  not  be  ascer- 
tained. 

(jf)  Frank's  case,  2  Leach  64. 
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*1261  ^^^  ^^  would  *8ti]]  be  liable  to  bo  convicted  on  an  indictment  like  the  pre- 
^  sent,  if  a  case  fulling  within  the  mere  words  of  the  statute  were  siifficieDt(z)* 

But  where  on  an  indictment  for  uttering  counterfeit  coin,  it  appeared  that  the 
prisoner  had  given  the  coin  to  a  girl  with  whom  he  had  had  connection.  Lord 
Denman,  C.  J.,  and  Coltman,  J.,  held  that  if  the  prisoner  gave  the  coin  to  the  girl 
under  the  circumstances  proved,  knowing  it  to  be  counterfeit,  he  was  guilty  of  the 
offence  charged ;  that  the  preceding  decision  was  not  in  point,  as  that  was  a  case 
of  charity ;  but  that  there  were  great  doubts  as  to  the  correctness  of  that  raliDg.fa) 
And  Beg.  v.  Pagedbi)  is  said  to  have  been  overruled,  and  that  "  the  intent  is  in- 
ferred by  law/'  in  like  manner  as  ^Mf  a  forged  instrument  is  put  away  in  order  to 
get  money  or  credit,  that  amounts  to  an  uttcring."(c) 

An  indictment  on  the  15  Geo.  2,  c.  28,  charged  the  prisoner  in  the  first  count 
with  having,  on  the  15th  December,  uttered  to  one  G.  S.  a  counterfeit  half-crown, 
knowing  it  to  be  so ;  and  in  the  second  count  with  having,  on  the  said  15th  De- 
cember, uttered  another  counterfeit  half-crown  to  the  same  person ;  and  the  prisoner 
was  convicted  on  both  counts.    The  question  was  whether  the  uttering  the  coaDte^ 
feit  money  twice  on  the  same  day  being  stated  in  the  two  counts^  the  Court  oonld 
pronounce  the  greater  punishment  inflicted  by  the  third  section  of  the  statute,  or 
must  give  only  the  smaller  punishment  inflicted  by  the  second  section ;  and  di^ 
judges  held  that  this  indictment  was  not  sufficient  to  subject  the  prisoner  to  the 
larger  penalty,  as  for  uttering  two  pieces  of  counterfeit  coin  on  the  same  day,  there 
being  no  distinct  averment  of  that  fact.(fZ)     But  where  two  utterings  arc  charged 
in  one  count  of  the  indictment,  on  a  certain  day  therein  named,  the  day  will  he 
held  to  be  material,  and  the  fact  of  an  uttering  twice  on  the  same  day  to  be  so^' 
ciently  averred.    The  indictment  charged  that  the  prisoner  on  the  14th  of  Ftbrvf^^'^ 
uttered  base  coin  to  W.  C. ;  and  that  on  the  said  14fh  of  February  he  uttered  ^^ 
J.  L.  other  base  coin,  and  it  was  held  sufficient  to  warrant  the  higher  punishm^^^^ 
the  utterings,  on  the  face  of  the  indictment,  appearing  to  be  on  the  same  day.   -^^ 
the  judges  held,  that  though,  when  the  day  is  not  material,  the  fact  may  be  pra"^. 


day 

:Ki9f-i        *0n  a  conviction  of  two  separate  utterings,  in  two  counts,  one  judgn»^^ 
"'*-'   of  two  years'  imprisonment  under  sec.  7  of  the  2  Will.  4,  c.  34,  is  1^^ 


The  first  count  charged  the  prisoner  with  uttering  on  the  2d  of  December  a  co*-^' 
terfeit  shilling ;  the  second  count  charged  him  with  uttering  another  counterf^^ 
shilling  on  the  same  day  and  at  the  same  place,  and  he  was  convicted  of  both  '^ 
terings,  and  sentenced  to  two  years*  imprisonment,  and,  upon  a  case  reserved,  t>' 
judges  were  of  opinion  that  the  sentence  was  incorrect,  and  that  there  should  ha."^ 
been  consecutive  judgments  of  one  year's  imprisonment  each.(/) 

(z)  hex  I'.  Page,  8  C.  &  P.  122  (34  E.  C.  L.  R.),  Lord  Abinper,  C.  B.  As  every  pers^ 
is  taken  to  intend  the  probable  conseqaence  of  his  act,  and  as  the  probable  consequent' 
of  giving  a  piece  of  bad  money  to  a  beggar  is  that  that  beggar  will  pass  it  to  some  o^ 
else,  and  thereby  defraud  that  person ;  quiere,  whether  this  case  rests  upon  satisfacto^ 
grounds?  In  any  case  a  party  may  not  be  defrauded  by  taking  base  coin,  as  he  fnay  pa^ 
it  again,  but  still  the  probability  is  that  he  will  be  defrauded,  and  that  is  sufficien 
C.  S.  G. 

(a)  Anonymous,  1  Cox  C.  C.  250.  (b)  Supra. 

(f )  Per  Aldcrson,  B.,  in  Reg.  v.  Ion,  2  Den.  C.  C.  484. 

(d)  Tandy's  case,  2  Leach  833 ;  1  East  P.  C.  c.  4,  s.  29,  pp.  182,  183.     Eyre,  C.  J.,  Buller* 
J.,  and   Heath,  J.,  were  absent  when  this  opinion  was  given,  viz.,  Hil.  T.  1799.     Tb^ 
judges  also  thought  it  advisable  to  give  judgment  of  imprisonment  for  six  months  singly 
and  not  on  each  of  the  counts.     And  see  Smith's  case,  2  Leach  856. 

(e)  Martin's  case;  Derby  Lent  Ass.  1801,  coram  Graham,  B.,  decided  by  the  judges  1x0 
June,  in  the  same  year:  2  Leach  223;  1  East  P.  C.  Addend,  xviii.,  MS.  Bayley,  J. 

(/)  Rex  V.  Robinson,  R.  &  M.  C.  R.  G.  413.     In  Rex  v.  Roberts,  Carthew  226,  Holt,  G.  J.^ 
said,  "  Each  offence  requires  a  separate  and  distinct  punishment  according  to  the  qualitjT 
of  the  offence."     See  this  case,/70«<,  Exhortation. 
■  ^ 

^  The  staking  counterfeit  money  at  a  gaming  table,  as  good  money,  is  an  attempt  Ur 
utter  or  pass  the  same ;  and  losing  it  at  play  is  a  passing  of  the  same  against  law :  Smith 
V.  Beeler,  1  Brevard  482 . 
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For  the  purpose  of  proviDg  the  act  charged  in  the  indictmeDt  to  have  been  done 
JbovM^,  it  18  the  practice  to  receive  proof  of  more  than  one  uttering  committed 
by  the  party  aboat  toe  same  time,  though  only  one  uttering  be  charged  in  the  in- 
dietiDeDt.  This  is  in  conformity  with  the  practice  upon  indictments  for  disposing 
of  ftod  putting  away  forged  bank  notes,  knowing  them  to  be  forged  ',(g)  upon  one 
cf  which  the  counsel  for  the  prisoners,  objecting  to  such  evidence,  contended  that 
it  would  not  be  allowed  upon  an  indictment  for  uttering  bad  money;  and  stated 
tbit  the  proof  in  such  case  was  always  exclusively  confined  to  the  particular  utter- 
ing charged  in  the  indictment.  But  Mr.  B.  Thomson  said,  that  he  by  no  means 
agreed  in  the  conclusion  of  the  prisoner's  counsel,  that  the  prosecutor  could  not 
give  eridence  of  another  uttering  on  the  same  day  to  prove  the  guHty  knowledge. 
'*Sach  other  uttering,"  he  observed,  ^'  cannot  be  punished  until  it  has  become  the 
fttbject  of  a  distinct  and  separate  charge ;  but  it  afibrds  strong  evidence  of  the 
knowledge  of  the  prisoner  that  the  money  he  uttered  was  bad.  If  a  man 
utter  a  bad  shilling,  and  fifly  other  bad  shillings  arc  found  upon  him,  this 
would  bring  him  within  the  description  of  a  common  utterer  :rA)  but  if  the  indict- 
loeDtdo  not  contain  t^at  charge,  yet  these  circumstances  may  oe  given  in  evidence 
OD  any  other  charge  of  uttering  to  show  that  he  uttered  the  money  with  a  know- 
Mgeof  its  being  bad."(t)  So,  upon  an  indictment  for  uttering  a  counterfeit  shil- 
ling, the  fact  of  five  other  counterfeit  shillings  having  been  found  in  the  prisoner's 
possession  five  days  afterwards,  has  been  held  admissible  in  order  to  show  guilty 
inowledge.(A;) 

In  order  to  prove  guilty  knowledge,  both  previous  and  subsequent  utterings  of 

^e  saoie  and  different  kinds  of  coin  are  admissible.     On  an  indictment  for  utter- 

'Og  a  counterfeit  half-crown  on  the  12th  of  December,  that  uttering  was  proved, 

*Ddthe  uttering  of  another  counterfeit  half-crown  on  the  llth  of  December,  and 

^^ideoce  was  admitted  of  an  uttering  of  a  counterfeit  shilling  on    the  4th  of 

•'anoary,  although  it  was  objected  that  a  subsequent  uttering  of  a  different  species 

^f  counterfeit  coin  .was  not  admissible  to  show  guilty  knowledge  at  a  prior  time ; 

•*»d  it  was  held  that  this  evidence  was  properly  received.     In  order  to  show  guilty 

^Oowledge,  it  would  not  be  sufficient  merely  to  prove  some  *other  dishonest   r*i9o 

*^t;  but  here  the  uttering  of  the  bad  silver  was  so  connected  with  the   '- 

^ttcDce  charged,  as  to  make  the  evidence  of  it  admissible,  although  the  coin  was  of 

^     different  denomination;   and  the  difference  of  the  denomination  goes  to  the 

^' eight  of  the  evidence,  but  does  not  affect  its  admissibility.(?) 

An  associate,  not  present  nor  cooperating  at  an  uttering  of  bad  money,  is  not 
^t^ble  to  be  convicted  with  the  actual  utterer,  merely  on  the  ground  that  he  is  an 
5^t^rer  also,  and  has  other  bad  money  about  him  for  the  purpose  of  uttering.     And 
appears  not  to  be  a  sufficient  ground  for  convicting  a  person  of  the  second 
fienee,  of  having  other  bad  money  in  possession  at'  the  time,  that  such  person  was 
iating  with  another,  not  present  at  the  uttering,  who  had  large  quantities  of  bad 
oney  about  him  for  circulation ;  or  that  such  person  on  the  day  after  the  uttering 
Vaad  in  possession  a  small  number  of  pieces  of  bad  money.     The  prisoners,  Job  and 
^Sanh  Else,  were  indicted  for  uttering  a  bad  shilling,  having  other  bad  shillings  in 
^Wir  possession  at  the  time.     It  appeared  that  the  uttering  was  by  a  woman  alone, 
on  the  30th  of  January,  in  the  absence  of  the  man  ;  that  they  both  slept  together 
oil  the  29th  and  31st ;  and  that  on  the  30th  the  man  offered  for  sale  a  large  quan- 
tity of  bad  shillings,  and  sixpences;  and  also  that  they  were  both  searched  on  the 
^Ist,  when  upon  the  man  was  found  a  large  quantity  of  bad  shillings,  and  upon 
the  woman  were  found  six  bad  shillings.     The  prisoners  were  upon   this  evidence 
wth  convicted  of  the  double  offence,  on  the  ground  that,  both  being  engaged  in 
^he Bame illegal  traffic,  the  act  of  one  was  the  act  of  both;  but  the  judges  held 
the  Woman  alone  liable  to  be  convicted,  and  that  of  the  single  offence  only.(m) 

is)  Rex  9.  Whiley,  2  Leacb  983  ;  1  New  R.  92  ;  Tattershall's  case,  cited  in  Rex  »•.  Wliiley. 
And  gfce  Ball's  case,  I  Campb.  325,  and  other  cases,  vol.  2,  Forgery. 
(^)  That  is,  within  the  repealed  Act,  15  Geo.  2,  c.  28.  « 

(I)  ^i  V.  Whiley,  2  Leacti  983. 

(*)  Harrison's  case,  2  Lewin  118,  Taunton,  J.,  and  Aldcrson,  B. 
0  Keg.  t.  Foster,  Dears.  C.  C.  R.  456. 
(*)  ^x  V.  Else,  Bast.  T.  1808,  MS.  Bayley,  J.,  and  Russ.  k  Ry.  142.    And  ft<^<^B.«xw. 
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So  where  Page  and  Jones  were  indicted  ander  the  2  Will.  4,  c.  34,  8.  7, 
uttering  counterfeit  half-crowns,  twice  on  the  same  day ;  and  it  appeared  that  th» 
were  seen  at  different  times  in  the  morning  together,  and  that  Page  went  into  s 
inn,  leaving  Jones  about  twelve  yards  off  in  the  street,  whilst  Page  passed  one  ha-, 
crown  in  a  room,  which  was  out  of  the  sight  of  Jones ;  Page  then  came  out,  join» 
Jones,  and  they  went  together  to  another  inn,  where  Jones  went  in,  and 
another  half-crown,  leaving  Page  standing  about  twelve  yards  off  in  the  street,  ar 
out  of  sight  of  where  Jones  passed  the  half-crown;    Mr.  J.  Coleridge  said 
thought  the  true  principle  was,  whether  the  one  prisoner  was  so  near  to  the  ot 
as  to  help  the  other  to  get  rid  of  the  money,  which  he  did  not  think  the  evide 

proved  in  this  case.(?i)  

*1 9Q1       *But  where  two  prisoners  were  jointly  indicted  for  uttering  a  counterT—  ~eit 
^   shilling,  having  other  counterfeit  shillings  in  their  possession,  and  it  ^^p- 
peared  that  both  went  to  a  shop,  into  which  the  one  entered  and  uttered  a  b^^ad 
shilling,  having  no  more  in  her  possession,  and  the  other  stayed  outside  the  shKHi^P} 
having  other  bad  pieces  of  money,  it  was  held  that  both  might  be  convicted,  t^  he 
uttering  and  possession  being  both  joint.(o)     So  where  t\jo  women  were  indic*>^ 
for  two  utterings  of  forged  sovereigns  on  the  same  day,  it  was  proved  that  th^  ^y 
were  together  in  the  morning,  at  a  public  house,  about  nine  o'clock,  and  togetfem-C* 
again  about  two  o'clock ;  and  several  utterings  by  each  were  proved,  and  one  of  «>  ^* 
prisoners  uttered  a  sovereign  to  one  person  very  near  the  place,  in  a  market,  wh^^*"* 
the  other  prisoner  at  the  same  time  uttered  a  sovereign  to  another  person ;  it 
held  that  if  they  were  acting  concurrently,  and  were  near  enough  to  be  assists 
at  the  time  of  the  uttering,  that  would  be  suflBcient;  but  if  there  was  only  a  gei 
ral  community  of  purpose  in  the  morning,  and  each  separated  to  do  their  resp^ 


t 


Scares  and  others  (uttering  a  forged  note),  Russ.  k  Ry.  25  ;  and  other  cases,  poit,  B 
IV.,  xxxii.,  8.  4. 

(n)  Reg.  V.  Page  &  Jones,  Hereford  Sp.  Ass.  1841,  MS.  C.  S.  G. ;  2  M.  C.  C.  R.  290. 
jury  convicted  both.  I  suggested  in  this  case  that  Rex  v.  Else,  tupra^  had  proceeded 
a  fuilucy.  It  >vad  considered  in  the  same  light  as  a  felony,  and  the  rule  as  to  princi 
and  accessory  applied  to  it,  which  was  erroneous,  as  it  was  a  misdemeanor,  and  the 
fore  all  persons  taking  part  in  it  were  principals,  though  absent.  The  learned  juiK^ 
made  no  direct  allusion  to  this  suggestion,  which  seems  to  me  to  deserve  consideration  '^  \ 
the  rule  is  that  in  misdemeanors  all  persons  concerned  therein  are  principals;  ante,  p.  ^^^  T^ 
4  Blac.  Com.  36;  1  Hale  613;  12  Co.  81,  Dalt.  c.  161;  2  Inst.  183;  Co.  Litt.  57;  Post.  ""^^'^ 
Baker  r.  Rogers,  Cro.  Eliz.  788,  aftd  whatever  would  make  a  person  accessory  in  a  felo  -^^Zy 
makes  him  a  principal  in  crimes  where  there  are  no  accessories.  It  has  been  so  held  ^^  . 
treason,  12  Co.  81  ;  Stamf.  P.  C.  40 ;  and  in  Reg.  v.  Tracy,  6  Mod.  32.     Holt,  C.  J.,  said  *^ 

may  be  laid  either  way,  viz.,  charging  as  principal  or  laying  it  special,  as  it  will  appe     "^* 
on  the  evidence.     In  all  these  cases  of  uttering  the  evidence  would  certainly  have  sati 
fied  a  jury,  if  the  case  had  been  a  felony,  that  the  party  absent  was  an  accessory, 
therefore  it  should  seem  he  was  a  principal  iu  the  misdemeanor.     If  that  be  so,  the  indie? 
meats  charging  with  the  actual  uttering  were  right,  because  that  is  charging  accordii^ 
to  the  legal  cft'ect  of  the  offence.     In  12  Co.  81,  it  was  held  that  if  one,  before  the  a 
done,  procure  another  to  counterfeit  the  great  seal,  in  the  indictment  he  may  be  charge' 
with  the  fact,  viz.,  the  counterfeiting.     [Since  the  last  edition,  it  has  been  held  on  an  ic^ 
dictmcnt  charging  two  prisoners  with  attempting  to  set  fire  to  a  malthouse,  that  one  C 
them  who  was  absent  at  the  time  the  attempt  was  made  might  be  convicted  if  he  procure' 
the  other  to  make  the  attempt:  Reg.  v.  Clayton,  1  C.  &  K.  128  (47  E.  C.  L.  R.);  and,  o 
an   indictment  for  obtaining  money  by  false  pretences,  that  a  party  who  procured  an 
assisted  in  the  fraud  might  be  convicted,  though  not  present  at  the  time  of  making  th^ 
pretence  or  obtaining  the  money,  for  "  in  misdemeanors  all  parties  are  principals,  whethe  ^ 
present  or  not:"  Reg.  v.  Moland,  2  M.  C.  C.  R.  276.]     Unless,  therefore  the  misdemeano^ 
of  uttering  base  coin  is  to  be  distinguished  from  all  other  misdemeanors,  these  cases  de^^ 
serve  reconsideration,  and  the  more  so,  because  if  they  are  good  law  the  utterer  alon^ 
can  be  convicted,  while  the  party  in  the  distance,  who  generally  is  the  more  guilty,  wil^ 
altogether  escape.     He  cannot  be  convicted  as  principal,  because  he  is  absent,  nor  as  ac^^ 
cessory,  because  in  misdemeanors  there  are  no  accessories.     In  Rex  ».  Roderick,  7  0.^ 
P.  795  (32  E.  C.  L.  R.),  Mr.  B.  Parke  expressly  declared  that  when  an  offence  was  made  f» 
misdemeanor  by  statute,  it  was  made  so  for  all  purposes  ;  and  surely  there  can  be  no  goo<^ 
reason  for  introducingian  exception,  the  effect  of  which  is  to  give  perfect  immunity  t(^ 
guilty  parties.     The  only  cases  referred  to  in  Rex  r.  Else  were  Rex  v.  Soares,  R.  &  R«  C^ 
C.  R.  25,  and  Rex  v.  Davis,  Ibid.  113  :  both  ^ses  of  felony.     C.  S.  Q. 

(o)  Rex  V.  Skerrit,  2  C.  &  P.  427  (12  E.  C.  L.  R,j,  Garrow,  B. 
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m^e  acts  in  the  course  of  the  day,  so  that  one  was  not  present  or  within  a  reason- 
able distance  to  assist  the  other,  both  could  not  be  found  p;uilty.(p) 

In  consequence  of  note  (n).  Hex  v.  Else  and  Rex  v.  Page  were  first  doubted, 
•  mud  then  overruled;  and  in  these  cases  it  is  now  settled  that  all  who,  previously  to 
4^e  uttering  of  base  coin,  concert,  arrange,  or  cause  its  uttering,  are  equally  guilty 
^th  the  utterer,  though  absent  when  the  coin  is  uttered. 

The  first  count  charged  the  prisoners  with  uttering  a  counterfeit  sixpence  to  A., 
^nd  on  the  same  day  uttering  another  to  B. ;  the  second  count  with  uttering  to  0. ; 
^ad  a  third  count  with  uttering  to  D.     The  prisoners  were  in  a  town  together  all 
ehe  day  in  question,  and  in  the  evening  quitted  a  public-house  together,  having 
first  changed  their  clothes  for  the  purpose  of  disguise.     Each  of  them  uttered 
^three  bad  sixpences,  made  in  the  same  mould,  and  of  the  same  metal,  to   r^cioA 
shopkeepers  living  within  a  short  space  of  each  other,  and  the  prisoners   ^ 
"Were  found  together  immediately  afterwards  with  counterfeit  money  on  their  per- 
sons, but  there  was  no  proof  that  they  were  together  at  either  of  the  utterings. 
Tbere  were  other  facts  to  show  a  community  of  purpose.     On  these  facts,  Erskine, 
J.,  at  first  called  on  the  counsel  for  the  prosecution  to  elect  as  to  which  of  the 
prisoners  he  intended  to  proceed ;  but  it  was  contended  that  if  the  prisoners  jointly 
provided  themselves  with  the  coin  for  uttering,  and  shared  the  proceeds  afterwards, 
cliey  were  jointly  guilty  of  each  act  of  uttering;  that  in  misdemeanor  there  being 
no  accessories,  the  acts  which  would  make  them  accessories  before  the  fact  in 
felony  made  them  principals  on  this  charge,  and  that  at  all  events  one  of  them 
cculd  be  convicted  of  the  two  utterings  on  the  same  day,  and  the  other  of  the 
single  uttering,  of  which  he  was  guilty,  on  one  of  the  other  counts.     Erskine,  J., 
then  directed  the  trial  to  proceed,  and  in  summing  up  told  the  jury  that  if  two 
persons,  having  jointly  prepared  counterfeit  coin,  planned  the  uttering,  and  went 
on  a  joint  expedition,  and  uttered,  in  concert  and  by  previous  arrangement,  the 
<iifferent  pieces  of  coin,  then  the  act  of  one  would  be  the  act  of  both,  though  they 
naight  not  be  proved  to  be  actually  together  at  each  uttering.     It  might  be  different 
if,  having  possession  of  the  coubterfeit  coin,  they  shared  it  between  them,  and  each 
'Went  his  own  way,  and  acted  independently  of  the  other.     If  they  thought  they 
^ere  acting  in  concert  in  the  uttering  charged,  they  should  convict  on  the  whole 
indictment.     If  they  thought  they  were  uttering  independently  of  each   other, 
they  might  convict  one  of  the  two  utterings  on  the  first  count,  and  the  other  on 
the  other  counts. (5) 

80  where,  on  an  indictment  against  Greenwood  and  Johnson  fur  a  misdemeanor 
m  uttering  counterfeit  coin,  it  appeared  that  the  uttering  was  by  Johnson  in  the 
absence  of  Greenwood;  but  that  both  were  together  before  the  uttering,  each  offer- 
ing the  counterfeit  shillings  of  the  same  description  with  that  uttered  by  Johnson ; 
that  they  both  brought  food  purchased  with  the  proceeds  of  such  uttering  to  a 
Common  lodging;  and  that  Greenwood  was  taken  on  the  same  evening  with  a 
counterfeit  shilling  of  the  same  mould  in  his  possession,  and  with  eight  good  six- 
pences and  five  four-penny  pieces,  which  left  no  doubt  of  their  joint  engagement 
in  a  common  purpose  of  uttering  base  shillings  and  sharing  in  the  proceeds ;  Tal- 
*t>urd,  J.,. directed  the  jury,  that  if  .they  thought  Greenwood  was  engaged  on  the 
e^eniug  in  question  with  Johnson  in  the  common  purpose  of  uttering  counterfeit 
shiHingg,  having  one  stock  of  such  coin,  for  their  mutual  benefit;  and  if,  in  pur- 
snance  of  such  purpose,  Johnson  uttered  the  shilling,  they  ought  to  find  Greenwood 
fnilty,  subject  to  the  question  of  law  whether  the  actual  presence  of  Greenwood, 
®f  80  near  neighborhood  as  to  amount  to  association  in  the  very  act,  was  necessary 
to  support  the  charge.     The  jury  found  both  guilty;  but,  in  deference  to  the 
>ttthonty  of  Rex  t?.  Kl8e(r)  and  liex  v.  Page5(«)  the  question  whether  Greenwood 
^to  properly  convicted  was  reserved  for  the  *opinion  of  the  judges;  and    r^t^oi 
^hey  Were  unanimously  ol'  opinion  that  he  was  rightly  convicted.     At  com-   ^ 
^n  law  persons  who  in  felony  would  have  been  accessories  before  the  fact,  in 

,  ip)  Rex  V.  Manners,  7  C.  &  P.  801  (32  E.  C.  L.  R.),  Ludlow,  Sent.,  after  consulting  Bol- 
Itad,  B. 

(?)  Reg.  r.  Hurse,  2  M.  &  Rob.  3G0.  %     (r)  Svpra^  note  (m),  p.  128. 

(«)  Aipra,  note  (n),  p.  128.  4 
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misdemeanor  were  principals,  and  therefore  the  cases  of  Rex  v.  Else  and  Keg. 
Page  were  wrongly  decided. (^) 

Where  one  of  two  persons  utters  base  coin,  and  other  base  coin  is  found  on  t. 
other,  they  are  jointly  guilty  of  the  aggravated  offence  under  sec.  10  of  the  2^ 
25  Vict.'c.  99,  if  they  are  acting  in  concert,  and  the  one  knows  of  the  possessi 
of  the  base  coin  by  the  other ;  for  by  the  interpretation  clause  the  having  any  cc 
in  possession  includes  ^^  the  knowing  and  wilfully  having  it  in  the  actual  custc^ 
or  possession  of  any  other  person ;''  and  as  it  is  clear  that  under  that  clause  a  na 
may  have  possession  of  coin  in  a  house  or  other  place,  though  he  is  far  away, 
the  possession  of  coin  by  one  man  may  be  the  possession  of  another  within  tb* 
clause,  though  they  are  at  a  great  distance  from  each  other.(u) 

On  an  indictment  on  the  2  Will.  4,  c.  34,  s.  8  (now  repealed),  for  having 
possession  counterfeit  crowns  and  half-crowns  with  intent  to  utter  the  same,  it  b 
peared  that  there  were  found  in  different  pockets  of  the  prisoner's  dress  four  coa 
terfeit  crowns,  all  electro-plated,  of  the  same  date  and  same  mould,  each  wrappi 
in  a  separate  piece  of  paper ;  thirteen  counterfeit  half-crowns,  all  electro-plated, 
the  same  date  and  the  same  mould,  each  wrapped  in  a  separate  piece  of  paper ;  u 
fourteen  counterfeit  shillings,  all  electro-plated,  of  the  same  date  and  the  sac 
mould.  The  prisoner  said  that  they  had  been  given  him  while  gambling,  ai 
that  he  did  not  know  that  they  were  counterfeit;  and  it  was  held  that  the 
was  sufficient  evidence  to  go  to  the  jury  that  he  knew  that  the  coin  was  countc 
feit,  and  intended  to  utter  it.(t;) 

The  word  "  knowing  "  in  indictments  for  uttering  coin  sufficiently  applies  to  t1 
time  and  place  of  uttering,  and  no  addition  to  time  or  place  is  necessary.  Tl 
word  **  knowing  "  refers  to  the  prisoner,  and  not  to  the  person,  to  whom  the  co 
was  uttered,  although  that  person's  name  immediately  precedes  the  word  "  kno 
ing."  It  is  sufficient,  in  an  indictment  for  a  felony  for  uttering  base  coin  aflei 
previous  conviction,  to  state  that  the  prisoner  was  in  due  form  of  law  tried  and  co 
victed  by  a  jury. 

It  is  no  objection  that  an  indictment  for  felony,  for  uttering  base  coin  aflei 
previous  conviction,  states  that  the  prisoner,  together  with  another  person,  w 
tried  and  convicted ;  and  the  record  of  the  former  trial  shows  the  conviction  of  t 
prisoner  and  the  acquittal  of  the  other  person. 

Where  a  prisoner  was  indicted  under  the  3  Will.  4,  c.  34,  s.  7,  for  utteri: 
counterfeit  money  after  a  previous  conviction,  and  the  indictment  alleged  that  t 
prisoner,  "  t<)gether  with  one  T.  P.,  was  in  due  fprm  of  law  tried  and  convicted 
by  a  jury  upon  an  indictment  against  them,  for  that  they  did  unlawfully  uttei 
shilling  ''  to  A.  W.,  knowing  the  same  to  be  false,''  and  thereupon  it  was  co 
sidered  that  the  prisoner  should  be  imprisoned  for  two  years ;  and  that  the  prison 
*1^*>1  ^*^^^w^''^8  feloniously  did  utter  a  *half-crown  "  to  T.  H.,  knowing  the  sac 
*'■'  to  be  false."  The  copy  of  the  record  of  the  former  trial  stated  the  convi 
tion  of  the  prisoner  and  the  acquittal  of  T.  P.;  it  was  objected,  1st.  That  the  i 
dictment  was  bad  for  want  of  an  addition  of  time  and  place  to  the  allegation 
knowledge,  which  was  to  be  found  neither  in  the  recital  of  the  former  indictmei 
nor  in  the  substantive  charge  on  the  face  of  the  present  indictmeiH;  but  t! 
learned  judge  thought  that  the  former  indictment  was  good,  being  in  the  words 
the  statute  and  after  verdict;  and  that  ^'knowing"  in  the  present  indictmei 
being  a  participle  in  the  present  tense,  must  import  knowledge  at  the  time  of  tl 
uttering.  2dly.  That  the  word  "knowing"  did  not  refer  to  the  prisoner,  but 
A.  W.  and  T.  H. ;  but  the  learned  judge  thought  that  *'  knowing"  did  refer  to  tl 
prisoner,  as  all  that  was  alleged  to  be  done  was  alleged  to  be  done  by  him.  3dl 
That  the  indictment  did  not  state  any  former  conviction,  because  neither  the  pi 
nor  the  verdict  of  the  jury  were  recited ;  but  the  learned  judge  thought  the  all 
gation  that  he  had  been  in  due  course  of  law  tried  and  convicted,  together  with 
statement  of  the  judgment,  was  sufficient.  4thly.  That  the  recital  of  the  form 
record  showed  a  conviction  of  the  prisoner  and  T.  P.,  whereas  the  record  produce 

(t)  Reg.  V.  Greenwood,  2  Den.  G.  C.  453 ;  oyerrulinfj^  also  Reg.  v.  Hayes,  1  Cox  C.  • 
362  i  8.  c,  2  Cox  G.  G.  68,  and  Reg.  v.  West,- 2  Gox  G.  G.  237. 

(u)  See  anUf  p.  95.  (v)  Regf.  v.  Jarvis,  Dears.  G.  G.  552. 
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allowed  that  the  prisoner  alone  had  been  convicted  and  T.  P.  acquitted,  and  there- 
cre  there  was  a  variance ;  the  learned  judge  overruled  this  objection  also,  but, 
totertaioiag  some  doubt  upon  the  point,  he  reserved  the  case  for  the  opinion  of 
liejadgeB,  who  held  the  conviction  right.(ir) 

Sec.  IL — Of  Uttering^  Tendering,  c£?c.,  Foreign  Counterfeit  Coin^  &c. 

By  the  24  &  25  Vict.  c.  99,  s,  20,  "  Whosoever  shall  tender,  utter,  or  put  off 
nysucli  false  or  counterfeit  coin  resembling  or  apparently  intended  to  resemble  or 
for  any  gold  or  silver  coin  of  any  foreign  prince,  state,  or  country,(2rw7)  know- 
Bg  the  same  to  be  false  or  counterfeit,  shall,  in  England  and  Ireland,  be  guilty  of 
L   misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and  being  convicted 
liereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for  any 
m  not  exceeding  six  months,  with  or  without  hard  labor.(x) 
Sec.  21.  "  Whosoever,  having  been  so  convicted  as  in  the  last  preceding  section 
entioned,  shall  afterwards  commit  the  like  offence  of  tendering,  uttering,  or  put- 
ng  off  any  such  false  or  counterfeit  coin  as  aforesaid,  knowing  the  same  to  be 
±lBdse  or  counterfeit,  shall,  in  England  and  Ireland,  be  guilty  of  a  misdemeanor,  and 
^o  Scotland  of  a  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at 
te  discretion  of  the  Court  to  be  '^'imprisoned  for  any  term  not  exceeding  r^tcioo 
ro  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine-   *- 
ent ;  and  whosoever,  having  been  so  convicted  of  a  second  offence,  shall  afler- 
ards  commit  the  like  offence  of  tendering,  uttering,  or  putting  off  any  such  false 
OT  cuooterfeit  coin  as  aforesaid,  knowing  the  same  to  be  false  or  counterfeit,  shall, 
ioEnghind  and  Ireland,  be  guilty  of  felony,  and  ia  Scotland  of  a  high  crime  and 
o-fience,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years, — 
OT  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
^bor,  and  with  or  without  solitary  confinement. "(y) 

Sec.  13.  '^  Whosoever  shall,  with  intent  to  defraud,  tender,  utter,  or  put  off  as 

or  for  any  of  the  Queen's  current  gold  or  silver  coin,  any  coin  not  being  such 

current  gold  or  silver  coin,  or  any  medal  or  piece  of  metal  or  mixed  metals,  re- 

Ambling  in  size,  figure,  and  color  the  current  coin  as  or  for  which  the  same  8hall 

he  80  tendered,  uttered,  or  put  off,  such  coin,  medal,  or  piece  of  metal  or  mixed 

i&eUls  80  tendered,  uttered,  or  put  off  being  of  less  value  than  the  current  coin  as 

or  for  which  the  same  shall  be  so  tendered,  uttered,  or  put  off,  shall,  in  England 

tod  Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence, 

^d  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 

unprifloned  for  any  term  not  exceeding  one  year,  with  or  without  hard  labor,  and 

vith  or  without  solitary  confinement.'' 

This  ckuse  is  new.  It  is  intended  to  meet  the  cases  of  uttering  foreign  coin  or 
inedab  as  and  for  the  current  coin  of  the  realm.  In  order  to  bring  a  case  within 
^is  clause,  the  coin  or  medal  uttered  must  be  of  less  value  than  the  coin  for  which 
^(was  uttered,  and  must  have  been  uttered  with  intent  to  defraud.(2) 

The  prisoner  was  indicted  on  the  24  k  25  Vict.  c.  99,  s.  13,  for  uttering  a  medal 
Ambling  in  size,  figure,  and  color  a  half  sovereign.  The  medal  was  made  of 
^^1,  and  was  of  the  same  diameter  as  a  half  sovereign,  and  somewhat  similar  in 

(t)  Reg.  p.  Page,  Hereford  Spr  Ass.  1841,  Coleridge,  J.,  MSS.  C.  S.  G.,  aud  2  M.  C.  C. 
n'219.  The  learned  judge  only  reserved  the  last  point,  but  he  stated  the  others  to  the 
Nges,  that  the  prisoner  might  have  the  benefit  of  them,  if  he  had  been  wrong  in  over- 
"•'ing  them. 

(«•»?)  8ee  sec.  18,  ante^  p.  97. 

(')  This  clause  is  framed  from  the  37  Geo.  3,  c.  126,  s.  4,  with  such  alterations  in  its 
terns  as  to  make  it  correspond  with  the  rest  of  this  Act.  It  is  new  in  Ireland.  As  to 
hard  labor,  Ac,  see  ante^  p.  104. 

{y)  This  clause  is  framed  from  the  37  Geo.  3,  c.  126,  s.  4.  As  to  hard  labor,  &c.,  see 
**^5  p.  104.  As  to  the  indictment  and  proceedings,  see  sec.  37,  antt,  p.  121.  Having  in 
custody  a  greater  number  than  five  pieces  of  counterfeit  foreign  coin,  whether  current 
■^reor  not,  makes  the  party  liable  to  punishment  by  proceedings  before  a  justice  of  the 
P<*ce,  under  sec.  23  of  the  statute 

[i)  As  to  bard  labor,  Ac,  «ee  ante,  p.  104.     See  the  interpretation  clause,  ante,  p.  95. 

VOL.  1. — 8 
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color.     Od  the  obverse  there  was  the  head  of  the  QueeD,  similar  to  that  on 
half  sovereigD  :  but  the  legend  was  entirely  different  from  that  on  the  half  sot~ 

reign,  being  "  Victoria,  Queen  of  Great  Britain/'  instead  of  "  Victoria  Dei  Gratis  " 

The  medal  was  guerled,  but  the  guerling  was  round,  and  not  square.     The  med_  «al 
was  of  less  value  than  a  half  sovereign.     It  was  objected  that  "figure"  in  tP 
indictment  meant  the  impression  on  the  medal,  and  that  such  impression 
be  similar  to  the  impression  on  the  genuine  coin  for  which  it  was  uttered,  ai 
that  there  was  no  evidence  that   the  medal  resembled  the   half  sovereign 

size,  figure,  and  color.     It  was  answered  that  "  figure "  meant  the  general  sha  

and  outline  of  the  medal,  and  that  there  was  evidence  for  the  jury ;  and  the  jiB^:7y 
having  convicted,  it  was  held,  on  a  case  reserved,  that  there  was  some  evideiM^  oe 
that  the  medal,  in  size,  figure,  and  color,  resembled  a  half  sovereign. (a) 


♦134]  *CHAPTER  THE   FIFTH. 

OF    BUYING,   SELLING,   RECEIVING    OR    PAYING    FOR    COUNTERFEIT    COIN   Al" 

LOWER  RATE   THAN   ITS   DENOMINATION   IMPORTS. 

By  the  24  and  26  Vict.  c.  99,  s.  6,  "  Whosoever,  vrithovi  lawful  authority 
excuse  {the  proof  whereof  shall  lie  on  the  party  accused)^  shall  buy,  sell,  recei 
pay,  or  put  off,  or  offer  to  buy,  sell,  receive,  pay,  or  put  off,  any  false  or  counterf^ 
coin  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the  Quee 
current  j^old  or  silver  coin  at  or  for  a  lower  rate  or  value  than  the  same  imports 
was  apjmrentfy  intended  to  import,  shall,  in  England  and  Ireland,  be  guilty 
felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  being  convicted 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  IK 
or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  n 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  co 
finemcut;  and  in  any  indictment  for  any  such  offence  as  in  this  section  aforesaid 
shall  be  sufficient  to  allege  that  the  party  curcused  did  buy,  sell,  receive,  pay,  or 
off^  or  did  offer  to  buy,  sell,  receive,  pay,  or  put  off,  the  false  or  counterfeit  coin 
or  for  a  lower  rate  or  value  than  the  same  imports  or  was  apparently  intended  to  itf^' 
port,  without  alleging  at  or  for  what  rate,  price,  or  value  the  same  was  bought^  woUcf^ 
received,  paid,  or  put  off,  or  offered  to  be  bought,  sold,  received,  paid,  or  put  ojfy{cCy 

The  words  *^  without  lawful  authority,"  &c.,  were  introduced  in  order  to  protec?^ 
officers  and  others  who  are  authorized  to  buy  or  procure  false  coin  in  order  t^ 
detect  coiners  ;  under  the  former  enactment  every  one  who  bought,  &c.,  false  ooifi 
was  within  its  words. 

The  words  of  the  former  enactment  were  '^  the  same  by  its  denomination  im' 
ports,  or  was  coined,  or  counterfeited  for."  The  words  in  italics  have  been  sub- 
stituted for  them  as  more  appropriately  applying  to  counterfeit  coin. 

Under  the  former  enactment  it  was  necessary  to  allege  in  the  indictment,  and 
prove  by  evidence,  the  sum  for  which  the  coin  was  bought,  &c.  ;(6)  the  last  part 
of  this  clause  renders  it  unnecessary  to  allege  the  sum  for  which  the  coin  wa0 
bought,  &c.,  and  consequently  whatever  the  evidence  on  that  point  may  be,  there 
can  be  no  variance  between  it  and  the  allegation  in  the  indictment,  and  all  that 
need  be  proved  is  that  the  coin  was  bought,  &c.,  at  some  lower  rate  or  value  thaa 
it  imports. 

*By  the  24  &  25  Vict.  c.  99,  s.  14,  '*  Whosoever  shall  buy,  sell,  receive. 


♦136] 


pay,  or  put  off,  or  offer  to  buy,  sell,  receive,  pay,  or  put  off,  any  false  or 


counterfeit  coin  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the 

(«)  Reg.  r.  Robinson,  13  Law  T.  501 ;  10  Cox  C.  G.  107. 

(a)  This  clause  is  taken  from  the  2  Will.  4,  c.  34,  s.  6.    As  to  hard  labor,  4c.,  see  mnts^ 
p.  104.     See  the  interpretation  clanse,  amU,  p.  95. 
(6)  Rex  V.  Joyce,  Carr.  Snpp.  184 ;  Rex  v.  Hedges,  3  C.  4  P.  410  (14  S.  C.  L.  R.). 
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d's  onrrent  copper  coin,  at  or  for  a  lower  rate  or  value  than  the  same  imports 
was  appaa^nthf  intended  to  import^  shall,  in  England  and  Ireland,  be  guilty  of 
loDj,  and  in  Scotland  of  a  high  crime  and  offence,  and  being  convicted  thereof 
1  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  any 
rm  not  exceeding  seven  years  and  not  less  than  three  years — or  to  be  imprisoned 
T  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
tbout  solitary  confinement/'(c) 

The  mere  venting  of  the  money  was  not  considered  to  come  within  the  8  &  9 
ill.  3,  c.  26,  s.  6,  unless  it  were  done  at  a  lower  value  than  the  coin  imported ; 
LXid  it  should  be  so  stated  in  the  indictment.(c?) 

If  the  names  of  the  persons  to  whom  the  money  was  put  off  can  be  ascertained, 
ej  ought  to  be  laid  in  the  indictment ;  but  if  they  cannot  be  ascertained  the 
rule  applies  as  in  stealing  the  property  of  persons  unknown. (e) 


♦CHAPTER  THE  SIXTH.  [*136 

OP  SERVING,   OR  PROCURING   OTHERS   TO   SERVE  FOREIGN    STATES. 

Entering  into  the  service  of  any  foreign  state  without  the  consent  of  the  King, 
contracting  with  it  any  other  engagement  which  subjects  the  party  to  an  influ- 
or  control  inconsistent  with  the  allegiance  due  to  our  own  sovereign,  is,  at 
mmon  law,  a  high  misdemeanor,  and  punishable  accordingly.(a)     Indeed  it  is 
Dsidered  as  so  high  an  offence  to  prefer  the  interest  of  a  foreign  state  to  that  of 
own,  that  any  act  is  criminal  which  may  but  incline  a  man  to  do  so ;  as  to  re- 
ive a  pension  from  a  foreign  prince  without  the  leave  of  the  King. (6) 
Bat  with  respect  to  serving,  or  procuring  others  to  serve,  foreign  states,  provi- 
ioQs  have  been  made  by  several  statutes.     The  3  Jac.  1,  c.  4,  s.  18,  which  con- 
ins  provisions  against  soldiers  and  other  persons  going  out  of  the  realm  to  serve 
foreign  states,  was  repealed  by  the  9  &  10  Vict.  c.  b^.     Under  that  Act  it  was 
oonsidered,  that  if  a  party  went  out  of  the  realm  with  intent  to  serve  a  foreign 
*tite,  although  there  were  no  service  in  fact ;  or  if  a  party  did  actually  so  serve, 
tlioagh  he  did  not  go  over  for  that  purpose,  but  upon  some  other  occasion,  it  was 
^thin  the  statute. (r) 

The  59  G^o.  3,  c.  69,  reciting  that  the  enlistment  or  engagement  of  his  Majesty's 
subjects  to  serve  in  war  in  foreign  service,  without  his  Majesty's  license ;  and  the 
fittJDg  out  and  equipping,  and  arming  of  vessels  by  his  Majesty's  subjects,  without 
lufl  Majesty's  license,  for  warlike  operations  in  or  against  the  dominions  or  territo- 
ries of  any  foreign  prince,  state,  &c.,  or  against  the  ships,  goods,  or  merchandise, 
of  SDj  foreign  prince,  state,  Adc,  may  be  prejudicial  to  and  tend  to  endanger  the 
peace  and  welfare  of  this  kingdom,  repeals  the  9  Geo.  2,  c  30,  and  *29  Oeo.  2,  c. 
n,  and  also  the  two  Irish  statutes,  11  Geo.  2  and  19  Geo.  2;  and  then  enacts,  that 
"if  any  natural  born  subject  of  his  Majesty,  his  heirs  and  successors,  without  the 
l^ve  or  license  of  his  Majesty,  &c.,  for  that  purpose  first  had  and  obtained  under 
tbe  sign  manual  of  his  Majesty,  his  hoirs  or  successors,  or  signified  by  order  in 
council,  or  by  proclamation  of  his  Majesty,  his  heirs  or  successors,  shall  take  or 
^<^pt,  or  shall  agree  to  take  or  accept,  any  military  commission,  or  shall  otherwise 
^uter  into  the  military  service  as  a  commissioned  or  non-commissioned  officer,  or 
^I  enlist  or  enter  himself  to  enlist,  or  shall  agree  to  enlist  or  to  enter  himself  to 

.  (0  This  clause  is  taken  f^om  part  of  sec.  12  of  the  2  Will.  4,  c.  34.  As  to  the  words  in 
l'*^)  >ee  the  note  to  sec.  6,  ante^  p.  134.  As  to  hard  labor,  Ac,  see  ante^  p.  104.  See  the 
wierpreution  claase,  anU,  p.  95. 

(«)  1  East  P.  C.  c.  4,  s.  27,  p.  180.  («)  Ibid. 

;)  I  Kait  P.  C.  c.  2,  8.  23,  p.  81 ;  4  Blac.  Com.  122. 

y)  1  Hawk.  P.  C.  c.  22,  s.  3 ;  4  Blac.  Com.  121  ;  3  Inst.  144. 

v^)  3tii8t  80 ;  1  Bast  P.  G.  c.  2,  s.  23,  p.  82. 
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serve  as  a  soldier,  or  to  be  employed  or  shall  serve  in  any  warlike  or  military  o] 
*1^71  ^^^"'  ^°  service  of,  or  for,  or  *under,  or  id  aid  of,  any  foreign  prinj 

^  state,  potentate,  colony,  province,  or  part  of  any  province,  or  people,  or 
any  person  or  persons  exercising,  or  assuming  to  exercise,  the  powers  of  gove 
ment  in  or  over  any  foreign  country,  colony,  province,  or  part  of  any  province, 
people,  either  as  an  officer  or  soldier,  or  in  any  other  military  capacity ;  or  if 
natural  born  subject  of  his  Majesty  shall,  without  such  leave  or  license  as  afoi 
accept,  or  agree  to  take  or  accept,  any  commission,  warrant,  or  appointment,  as 
officer,  or  shall  enlist  or  enter  himself,  or  shall  agree  to  enlist  or  enter  himself, 
serve  as  a  sailor  or  marine,  or  to  be  employed  or  engaged,  or  shall  serve  in  and 
board  any  ship  or  vessel  of  war,  or  in  and  on  board  any  ship  or  vessel  used  or  fiti 
out,  or  equipped  or  intended  to  be  used  for  any  warlike  purpose,  in  the  service       ^i 
or  for,  or  under,  or  in  aid  of,  any  foreign  power,  prince,  state,  potentate,  coloc^/, 
province,  or  part  of  any  province  or  people,  or  of  any  person  or  persons  exercisiKU^, 
or  assuming  to  exercise,  the  powers  of  government  in  or  over  any  foreign  count x^, 
colony,  province,  or  part  of  any  province,  or  people ;  or  if  any  natural  born  subj*3Ci 
of  his  Majesty  shall,  without  such  leave  and  license  as  aforesaid,  engage,  contra^c^ 
or  agree  to  go,  or  shall  go  to  any  foreign  state,  country,  colony,  province,  or  part  of 
any  province,  or  to  any  place  beyond  the  seas,  with  an  intent  or  in  order  to  enlist^ 
or  enter  himself  to  serve,  or  with  intent  to  serve,  in  any  warlike  or  military  opera- 
tion whatever,  whether  by  land  or  by  sea,  in  the  service  of,  or  for,  or  under,  or  in 
aid  of  any  foreign  prince,  state,  potentate,  colony,  province,  or  part  of  any  province 
or  people,  or  in  the  service  of,  or  for,  or  under,  or  in  aid  of,  any  person  or  persons 
exercising,  or  assuming  to  exercise,  the  powers  of  government  in  or  over  any  for- 
eign country,  colony,  province,  or  part  of  any  province,  or  people,  either  as  an 
officer  or  a  soldier,  or  in  aoy  other  military  capacity,  or  as  an  officer,  or  sailor,  or 
marine,  in  any  such  ship  or  vessel  as  aforesaid,  although  no  enlisting  money,  or 
pay,  or  reward  shall  have  been,  or  shall  be,  in  any  or  either  of  the  cases  aforesaid, 
actually  paid  to  or  received  by  him,  or  by  any  person  to  or  for  his  use  or  benefit; 
or  if  any  person  whatever,  within  the  United  KiL'gdom  of  Great  Britain  and  Ire- 
land, or  in  any  part  of  his  Majesty *s  dominions  elsewhere,  or  in  any  country,  colony, 
settlement,  island,  or  place,  belonging  to  or  subject  to  his  Majesty,  shall  hire,  re- 
tain, engage,  or  procure,  or  shall  attempt  or  endeavor  to  hire,  retain,  engage,  or 
procure,  any  person  or  persons  whatever  to  enlist,  or  to  enter  or  engage  to  enlist,  or 
to  serve  or  to  be  employed  in  any  such  service  or  employment  as  aforesaid,  as  an 
officer,  soldier,  sailor,  or  marine,  either  in  land  or  sea-service,  for,  or  under,  or  in 
aid  of,  any  foreign  prince,  state,  potentate,  colony,  province,  or  any  part  of  any  pro- 
vince, or  people,  or  for  or  under,  or  in  aid  of,  any  person  or  persons  exercising,  or 
assuming,  to  exercise,  any  powers  of  government  as  aforesaid ;  or  to  go,  or  to  agree 
to  go,  or  embark,  from  any  part  of  his  Majesty's  dominions,  for  the  purpose  or  with 
intent  to  be  so  enlisted,  entered,  engaged,  or  employed,  as  aforesaid,  whether  any 
enlisting  money,  pay,  or  reward,  shall  have  been,  or  shall  be,  actually  given  or  re- 
ceived or  not ;  in  any  or  either  of  such  cases,  every  person  so  offending  shall  be 
*1^ft1  ^^^^'^  ^uil^J  ^f  ^  misdemeanor,  and  upon  being  convicted  thereof,  upon 
^  ^any  information  or  indictment,  shall  be  punishable  by  fine  and  imprison- 
ment, or  either  of  them,  at  the  discretion  of  the  Court  before  which  such  offender 
shall  be  convicted." 

Sec.  7.  **  If  any  person  within  any  part  of  the  United  Kingdom,  or  in  any  part 
of  his  Majesty's  dominions  beyond  the  seas,  shall,  without  tlie  leave  and  license  of 
his  Majesty  for  that  purpose  first  had  and  obtained  as  aforesaid,  equip,  furnish,  fit 
out,  or  arm,  or  attempt  or  endeavor  to  equip,  furnish,  fit  out,  or  arm,  or  procure  to 
be  equipped,  furnished,  fitted  out.  or  armed,  or  shall  knowingly  aid,  assist,  or^be 
concerned  in  the  equipping,  furnishing,  fitting  out,  or  arming  of  any  ship  or  vessel, 
with  intent  or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the  service  of 
any  foreign  prince,  state,  or  potentate,  or  of  any  foreign  colony,  province,  or  part 
of  any  province  or  people,  or  ot  any  person  or  persons  exercising  or  assuming  to  ex- 
ercise any  powers  of  government  in  or  over  any  foreign  state,  colony,  province,  or 
part  of  any  pri'vince  or  people,  as  a  transport  or  store-ship,  or  with  intent  to  cruise 
or  commit  hostilities  against  any  prince,  state,  or  potentate,  or  against  the  Bubjects 
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ov  citizeoB  of  any  prince,  state,  or  potentate,  or  against  the  persons  exercising  or 
iK0snming  to  exercise  the  powers  of  government  in  any  colony,  province,  or  part  of 
^sy  proTinoe,  or  country,  or  against  the  inhabitants  of  any  foreign  colony,  province, 
part  of  any  province  or  country,  with  whom  his  Majesty  shall  not  then  be  at 
or  shall,  within  the  United  Kingdom,  or  any  of  his  Majesty's  dominions,  or 
i.^  any  settlement,  colony,  territory,  island,  or  place  belonging  or  subject  to  his 
3(sjcsty,  issue  or  deliver  any  commission  for  any  ship  or  vessel,  to  the  intent  that 
0«ich  ship  or  vessel  shall  be  emploj^ed  as  aforesaid,  every  such  person  so  offending 
sball  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof,  upon 
»cy  information  or  indictment,  be  punished  by  fine  and  imprisonment,  or  either  of 
tliem,  at  the  discretion  of  the  Court  in  which  such  offender  shall  be  convicted/'(r7) 
Sec.  8.  "  If  any  person  in  any  part  of  the  United  Kingdom  of  Great  Britain  and 
IreUnd,  or  in  any  part  of  his  Majesty's  dominions  beyond  the  seas,  without  the 
leave  and  license  of  his  Majesty  for  that  purpose  first  had  and  obtained  as  aforesaid, 
shall,  by  adding  to  the  number  of  the  guns  of  such  vessel,  or  by  changing  those  on 
board  for  other  guns,  or  by  the  addition  of  any  equipment  for  war,  increase  or  aug- 
ment, or  procure  to  be  increased  or  augmented,  or  shall  be  knowingly  concerned  in 
increasing  or  augmenting  the  warlike  force  of  any  ship  or  vessel  of  war.  or  cruiser, 
or  other  armed  vessel  which  at  the  time  of  her  arrival  in  any  part  of  the  United 
I      Kingdom,  or  any  of  his  Majesty's  dominions,  was  a  ship  of  war,  cruiser,  or  armed 
I       vesBel  in  the  service  of  any  foreign  prince,  state,  or  potentate,  or  of  any  person  or 
'       persons  exercising  or  assuming  to  exercise  any  powers  of  government  in  or  over 
my  colony,  province,  or  part  of  any  province  or  people  belonging  to  the  subjects  of 
any  sach  prince,  state,  or  potentate,  or  to  the  inhabitants  of  any  colony,  province, 
or  part  of  any  province  or  country  under  the  control  of  any  *person  or  per-  rHc-ioQ 
sons  so  exercising  or  assuming  to  exercise  the  powers  of  government,  every  *- 
nich  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon 
beiog  convicted  thereof,  upon  any  information  or  indictment,  be  punished  by  fine 
Md  imprisonment,  or  either  of  them,  at  the  discretion  of  the  Court  before  which 
snch  offender  shall  be  convicted." 

Where  the  defendants  were  indicted  under  the  59  Geo.  3,  c.  69,  for  engaging 
and  procuring  at  Liverpool  men  to  enlist  as  sailors  in  the  Confederate  service ;  and 
it  appeared  that  the  men  had  been  induced  by  the  defendants  to  sign  articles  at 
Liyerpool  to  serve  in  the  Japan  on  a  voyage  to  China,  and  they  embarked  on  board 
her,  tod  she  sailed  to  the  British  Channel,  and  anchored  off  Brest,  and  the  next 
day  a  captain  of  the  Confederate  navy  enlisted  the  men  in  that  service ;  Cockburn, 
C.  J.,  held  that  the  question  was,  whether  the  defendants  procured  the  sailors  to 
embark  at  Liverpool  for  the  purpose  of  their  being  employed  in  the  service  of  the 
Confederate  States.  If  they  procured  the  sailors  to  embark  on  board  the  Japan 
i&d  sail  to  a  foreign  country,  to  be  there  enlisted  in  the  Confederate  service,  they 
were  guilty,  and  it  was  sufficient  if  that  was  the  intention  of  the  defendants, 
iHhough  the  men  themselves  did  not  go  with  that  intention. (ffr/) 

An  indictment  on  the  59  Geo.  3,  c.  69,  contained  counts  for  causing,  &c.,  men 
to  enlist  in  the  Confederate  service  as  sailors,  &c.,  and  for  counselling  men  here  to 
^iat  in  that  service  abroad,  and  for  assisting  the  equipment  of  a  vessel  for  that 
Krrice.  An  old  iron  steam  gunboat,  dismantled  of  all  her  guns  and  warlike  equip- 
ments, and  stripped  of  her  armor-plates,  masts,  spars,  and  sails,  and  with  only  her 
^nes  and  boilers  in  her,  was  sold  by  the  government  to  a  firm,  who  bought  her 
with  a  view  to  her  being  engaged  in  the  Confederate  service.  Leave  was  obtained 
from  the  Admiralty  to  have  the  vessel  docked  and  repaired  at  Sheerness,  and  the 
defendant,  who  was  one  of  the  dockyard  officials,  had  rendered  every  assistance, 
^ere  were  no  warlike  equipments  done,  but  mere  repairs  or  fittings  as  a  mercan- 
^  TeaseL  The  defendant  had  held  himself  out  as  engaging  men  on  board  the 
^nael  for  a  trial  trip  previously  to  her  going  on  a  voyage  to  China;  and  had  en- 
S*g^  men,  or  sent  them  on  board  to  be  engaged,  as  stokers,  firemen,  or  engineers ; 
but  none  of  the  men  had  any  other  idea  than  that  the  vessel  was  destined  for  China. 

O  And  the  ship,  with  the  tackle,  Ac,  is  to  be  forfeited,  and  may  be  seized  by  the 
wlcertof  excite,  Ac,  sec.  7. 
W  Reg  V.  Jones,  4  F.  &  F.  25. 
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The  vessel  went  to  Calais,  and  there  the  Confederate  flag  was  hoisted,  aod  office 
came  on  board  and  took  the  command  of  her  as  a  Confederate  vessel,  and  the  m 
were  invited  to  enlist  in  the  Confederate  service,  but  most  of  them  declined.     T 
defendant  was  on  board  whilst  the  Confederate  flag  was  flying,  in  company  wi 
the  officers,  and  when  he  came  back  to  Sheerness  he  continued  to  interest  hims 
in  sending  men  over  for  the  service  of  the  vessel,  though  only  in  connection  wi 
the  locomotive  power.     The  jury  were  directed — Ist.  That  the  main  question  wi 
whether  the  defendant  was  a  party  to  the  engagement  of  the  men  with  a  view 
enlistment  in  the  Confederate  service.     2d.  That  the  acts  of  the  defendant  afb-^^r 
he  must  have  been  aware  of  the  destination  of  the  vessel,  though  not  the  subje^i^t- 
matter  of  the  indictment,  might  be  taken  into  consideration  as  throwing  light  upon 
the  intention  with  which  he  did  the  acts  in  the  earlier  part  of  the  transaction, 
which  were  the  subject-matter  of  the  indictment.     3.  That  the  trifling  repairs 
done  to  the  engines,  ^c,  did  not  amount  to  an  equipment.     4.  That  if  the  deteDcf- 
ant  procured  the  men  to  enter  into  engagements  nominally  for  a  trial  trip,  but  with 
the  ulterior  purpose  on  his  part  of  getting  them  into  a  position  in  which  they 
might  be  induced  to  enlist  in  the  Confederate  service,  the  defendant  was  guilty; 
but  if  his  object  in  engaging  the  men  was  simply  that  the  vessel  should  go  out  on 
a  trial  trip  and  come  back,  he  was  not  guilty.     5.  That  the  term  '^  sailors"  in  the 
statute  included  persons  engaged  as  stokers,  firemen,  and  engineers,  for  the  purpose 
of  navigating  the  vessel.     6.  That  there  must  be  a  hiring  or  enlistment  in  the 
United  Kingdom  to  bring  the  case  within  the  statute.     7.  That  such  an  offenoe 
had  been  committed  in  England,  or  the  ofience  of  counselling  its  commission  was 
not  proved. (ec) 

The  building  in  pursuance  of  a  contract,  with  intention  to  sell  and  deliver  to  a 
belligerent  power  the  hull  of  a  vessel  suitable  for  war,  but  unarmed  and  not 
equipped,  furnished,  or  fitted  out  with  anything  which  enables  her  to  cruise  or 
commit  hostilities,  or  do  any  warlike  act  whatever,  is  not  a  violation  of  the  59 
Oeo.  3,  c.  69.  The  equipment  forbidden  by  that  Act  in  an  equipment  of  such 
warlike  character  as  enables  a  ship  on  leaving  a  port  of  this  kingdom  to  cruise  or 
commit  hostilities.  Per  Pollock,  C.  B.,  and  Bramwell,  B.  If  the  character  of 
equipment  is  doubtful,  it  may  be  explained  by  evidence  of  the  intent  of  the  parties. 
Per  Channell,  B.  The  Act  includes  a  case  where  the  equipment  is  such  that, 
although  the  ship  when  it  leaves  a  port  in  this  kingdom  is  not  in  a  condition  at 
once  to  commit  hostilities,  is  yet  capable  of  being  used  for  war,  and  the  intent  is 
clear  that  it  is  to  be  used  for  war.  Per  Channell,  B.  Any  act  of  equipping, 
furnishing,  or  fitting  out  done  to  the  hull  or  vessel,  of  whatever  nature  or  character 
that  act  may  be,  if  done  with  the  prohibited  intent,  is  within  the  statute.  Per 
Pigott,  B.  On  the  trial  of  an  information  respecting  the  seizure  of  a  vessel  in  a 
port  at  Liverpool  for  an  alleged  violation  of  the  Act  for  equipping  her  for  the  ser- 
vice of  a  belligerent  state,  Bramwell,  B.,  was  of  opinion  that  a  right  direction 
would  be,  that  if  the  jury  were  satisfied  that  the  parties  concerned  were  equipping, 
or  arming,  or  attempting  so  to  do,  the  ship  claimed,  with  intent  that  it  should  be 
employed  in  the  service  of  a  foreign  power  to  cruise  or  commit  hostilities  against 
others  as  alleged,  they  should  find  for  the  Crown  ;  but  such  equipment  or  attempted 
equipment  must  be  of  a  warlike  character,  so  that  by  means  of  it  she  is  in  a  condition 
more  or  less  efiective  to  cruise  or  commit  hostilities ;  otherwise  find  for  the  claimants. 
Channell,  B.,  was  of  opinion  that  the  questions  left  to  the  jury  should  have  been — 

1.  Was  there  intent,  on  the  part  of  any  one  having  a  controlling  power  over  the 
vessel,  that  she  should  be  employed  in  the  service  of  the  Confederate  States,  to 
cruise  or  commit  hostilities  against  the  United  States  ?  2.  If  so,  was  she  equipped, 
fitted  out,  or  furnished  in  a  British  port  in  order  to  be  employed  to  cruise,  &c.? 
3.  If  not  equipped,  was  there  any  attempt  to  equip  her  in  a  British  port  in  order 
that  she  should  be  so  employed  ?  4.  Or  did  any  one  knowingly  assist,  -ftc,  in  such 
equipment  in  a  British  port'/  Pigott,  B.  The  jury  should  have  been  directed  to 
see — 1,  whether  the  equippers  or  the  purchasers  had  the  prohibited  intent;  and, 

2,  whether  with  such  intent  they  had  done  any  act  towards  equipping,  furnishing, 

(ee)  Reg.  v.  Rumble,  4  F.  &  F.  1T5. 
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fittiog  out.  the  ship,  beyond  the  mere  work  of  building  the  hull  of  the  vessel,  or 
bad  attempted  to  do  so.(J^) 

Any  justice  of  peace  residing  at  or  near  any  port  or  place  within  the  United 

iDgdom,  where  any  offence  made  punishable  by  this  Act  as  a  misdemeanor  shall 

committed,  may  issue  his  warrant  for  the  apprehension  of  the  offender,  to  bring 

bim  before  the  same  or  any  other  justice,  who  may  commit,  unless  bail  is  given  («) 

It  18  further  enacted,  that  all  such  offences  as  shall  be  committed  within  that 

part  of  the  United  Kingdom  called  England,  shall  be  tried  in  the  Court  of  King's 

iBench  at  Westminster,  and  the  venue  laid  at  Westminster,  or  at  the  assizes,  or 

ion  of  oyer  and   terminer  and   gaol  delivery,  or  at  any  quarter  or  general 

ioQB  of  the  peace  for  the  county  or  place  where  the  offence  was  committed ;  that 

•rhen  committed  in  Ireland  they  shall  be  prosecuted  in  the  Court  of  King's  Bench 

m%  Dublin,  and  the  venue  there  laid,  or  at  any  assizes,  &c.,  for  the  county  or  place 

where  the  offence  was  committed ;  and  when  committed  in  Scotland  that  they  shall 

Im  prosecuted  in  the  Court  of  Justiciary,  or  any  other  court  competent  to  try 

criminal  offences  committed  within  the  county,  &c.,  within  which  the  offence  was 

oommitted.(/) 

The  statute  also  provides  for  the  apprehension  of  offenders,  when  the  offence 
sball  have  been  committed  out  of  the  United  Kingdom,  and  for  their  trial  in  any 
superior  Court  of  his  Majesty's  dominions  competent  to  try,  and  having  jurisdiction 
to  try,  criminal  offences,  at  the  place  where  the  offence  shall  have  been  committed.(^) 
And  with  respect  to  offences  committed  out  of  the  United  Kingdom,  by  sec.  9,  they 
may  be  prosecuted  in  the  Court  of  King's  Bench  at  Westminster,  the  venue  being 
laid  at  Westminster,  in  the  county  of  Middlesex. (A) 

This  Act  creates  an  offence  against  the  state,  and  if  any  offence  be  committed 
against  the  act,  the  Court  of  Queen's  Bench  will  not  grant  a  criminal  information 
for  such  offence  on  the  application  of  a  private  prosecutor,  but  leave  the  case  to  be 
dealt  with  like  other  public  offences. (t) 

The  annual  Mutiny  Act  contains  a  provision  by  which  any  person  who,  in  any 
ptrt  of  her  Majesty's  dominions,  directly  or  indirectly  procures  any  soldier  to 
deiert,  or  attempts  to  procure  or  persuade  any  soldier  to  desert,  is  punishable  sum- 
marily. 

It  may  be  observed,  though  not  strictly  applicable  to  the  subject  of  this  chapter, 
that  disobedience  to  the  King's  letter  to  a  subject  commanding  him  to  return  from 
hejond  the  seas,  or  to  the  King's  writ  of  ne  exeat  regno,  commanding  a  subject  to 
itaj  at  home,  is  a  *high  misprison  and  contempt.(A;)  And  it  is  also  a  high  r:|ei  ja 
offence  to  refuse  to  assist  the  King  for  the  good  of  the  public,  either  in  *- 
oooocils,  by  advice,  if  called  upon,  or  in  his  wars  by  personal  service  for  the  de- 
fence of  the  realm  against  a  rebellion  or  invasion  ;(Z)  under  which  class  may  be 
naked  the  neglecting  to  join  the  posse  comi4atust,  or  power  of  the  county,  being 
therenoto  required  by  the  sheriff  or  justices,  according  to  the  statute  2  Hen.  5,  c. 
8f  which  is  a  duty  incumbent  upon  all  that  are  fifteen  years  of  age,  under  the 
degree  of  nobility,  and  able  to  travel.(m) 

(/)  Attorney  General  v,  Sillem,  2  H.  &  C.  431.  (e)  Sec.  4. 

(/)  [bid.  (ff)  Ibid. 

(k)  By  sec.  5,  yessels  wiih  persons  on  board  engaged  in  foreign  service  may  be  detained 
in  anj  part  of  bis  Majesty's  dominions,  information  being  laid  upon  oath.  By  sec.  6  a 
P^Btlty  is  imposed  on  masters  of  vessels,  &c.,  knowingly  taking  on  board  persons  enlisted 
cofitriry  to  the  Act.  But  by  sec.  12  the  penalties  of  the  Act  are  not  to  extend  to  any 
pcnoiu  entering  into  the  service  of  any  prince,  &c.,  in  Asia,  with  leave  from  the  Govern- 
or-General in  Council,  &c.,  at  Bengal. 

W  Ex  parte  Crawshay,  8  Cox  C.  C.  356. 

W  4  Blac.  Com.    122.    And  if  the  subject  neglects  to  return  from  beyond  the  seas, 

vhen  commanded,  his  lands  shall  be  seized  till  he  dOes  return :  1  Hawk.  P.  C.  c.  22, 
i.  4. 

W  I  Hawk.  P.  C.  c.  22,8.  2. 

(n)  4  Blac.  Com.  122  ;  Lamb.  Eir.  315. 
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*141]  *CHAPTER  THE  SEVENTH. 

OF   SEDUCING   SOLDIERS  AND   SAILORS   TO   DESERT   OR   MUTINY. 

In  coDsequence  of  the  attempts  of  evil-disposed  persons,  by  the  publicatioD  of 
written  or  printed  papers,  and  by  malicious  and  advised   speakin^^,  to   seduce 
soldiers  and  sailors  from  their  duty  and  allegiance  to  his  Majesty,  the  37  Geo.  3, 
0.  70,  was  passed,  enacting  *^  that  any  person  who  shall  maliciously  and  advisedly 
endeavor  to  seduce  any  person  or  persons  serving  in  his  Majesty's  forces  by  sea  or 
land,  from  his  or  their  duty  and  allegiance  to  his  Majesty,  or  to  incite  or  stir  up 
any  such  person  or  persons  to  commit  any  act  of  mutiny,  or  to  make,  or  endeavor 
to  make,  any  mutinous  assembly,  or  to  commit  any  traitorous  or  mutinous  practice 
whatsoever,  shall,  on  being  legally  convicted  of  such  offence,  be  adjudged  guilty  of 
felony,  and  shall  suffer  death,  as  in  cases  of  felony,  without  benefit  of  clergy  ."(a) 
By  sec.  3,  any  person  tried,  acquitted,  or  convicted,  of  any  offence  against  this 
Act,  shall  not  be  liable  to  be  prosecuted  again  for  the  same  offence  or  fact,  as  high 
treason,  or  misprison  of  high  treason ;  and  nothing  in  the  Act  contained  shall  pre- 
vent the  trial  of  any  person  who  has  not  been  tried  for  an  offence  against  this  Act 
from  being  tried  for  the  same  as  high  treason,  or  misprision  of  high  treason.     And 
by  sec.  2,  any  offence  against  this  Act,  whether  committed  on  the  high  seas  or  in 
England,  may  be  prosecuted  and  tried  before  any  court  of  oyer  and  terminer,  or  gaol 
delivery,  for  any  county  in  England,  as  if  the  said  offence  had  been  therein  committed. 

The  1  Vict.  c.  91,  s.  1,  after  reciting  this  Act,  provides,  "  that  if  any  person 
shall,"  after  the  1st  of  October,  1837,  "  be  convicted  of  any  of  the  offences  herein- 
before mentioned,  such  person  shall  not  suffer  death,  or  have  sentence  of  death 
awarded  against  him  or  her  for  the  same,  but  shall  be  liable,  at  the  discretion  of 
the  Court  to  be  transported(6)  beyond  the  seas  for  the  term  of  the  natural  life  of 
such  person,  or  for  any  term  not  less  than  fifteen(c)  years,  or  be  imprisoned  for  any 
term  not  exceeding  three  years. 

Sec.  2.  ^^  In  awarding  the  punishment  of  imprisonment  for  any  offence  punishable 
under  this  Act,  it  shall  be  lawful  for  the  Court  to  direct  such  punishment  to  be 
with  or  without  hard  labor  in  the  common  gaol  or  house  of  correction,  and  also  to 
*14.*>1  ^^^^^^  ^^^^  *^^^  offender  shall  be  kept  in  solitary  confinement  for  any 
^-'  portion  or  portions  of  such  imprisonment,  or  of  such  imprisonment  with 
hard  labor,  not  exceeding  one  month  at  any  one  time,  and  not  exceeding  three 
months  in  any  one  year,  as  to  the  Court  in  its  discretion  shall  seem  meet." 

A  sailor  in  a  sick  hospital,  where  he  had  been  for  thirty  days,  and  who  therefore 
was  not  entitled  to  pay,  nor  liable  for  what  he  then  did  to  answer  before  a  court 
martial,  is  nevertheless  a  person  serving  in  his  Majesty's  forces  by  sea  within  this 
statute,  so  as  to  make  the  seducing  him  an  offence  within  its  provisions. ((^) 

An  indictment  upon  this  statute  need  not  set  out  the  means  used  for  seducing  the 
soldier  from  his  duty  and  allegiance ;  and  it  need  not  aver  that  the  prisoner  knew 
the  person  endeavored  to  be  seduced  to  be  a  soldier.  It  seems  also  that  a  double 
act,  namely,  that  the  prisoner  endeavored  to  incite  a  soldier  to  commit  mutiny,  and 
also  to  commit  traitorous  and  mutinous  practices,  may  be  charged  in  one  count  of 
the  indictment.(e) 

The  37  Geo.  3,  c.  70,  was  only  temporary ;  but,  after  having  been  continued 
from  time  to  time  by  different  statutes,  was  made  perpetual  (together  with  an  Act 
upon  the  same  subject  passed  at  the  same  time  in  the  Parliament  of  Ireland),  by 
the  57  Geo.  3,  c.  7 

(a)  The  Act  contains  no  provifions  for  the  punishment  of  principals  in  the  second 
degree  and  accessories  ;  thej  are,  therefore,  punishable,  the  former  in  the  same  manner 
as  principals  in  the  first  degree,  the  latter  under  the  7  &  8  Geo.  4,  c.  28,  sec.  8,  9,  and  I 
Vict.  c.  90.  s.  5,  see  ante^  p   3. 

(b)  Penal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  antCj  p.  4. 

(c)  Not  less  than  seven  years  by  the  9  &  10  Vict.  c.  24,  s.  1  ;  and  not  less  than  three 
years'  penal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  antef  p.  3,  4. 

(rf)  Rex  r.  Ticrney,  Mich.  T.  1804,  R.  k  R.  74. 

(e)  Fuller's  case,  2  Leach  790 ;  1  East  P.  G.  c.  2,  s.  33,  p.  92 ;  1  Bos.  k  Pal.  180. 
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By  the  1  Geo.  1,  c.  47,(/)  persons  persuading  or  procuring  soldiers  to  desert 
are  subjected  to  a  penalty,  and  under  certain  circumstances  to  imprisonment ;  and 
the  annual  Mutiny  Act  subjects  persons  so  offending  to  punishment  on  summary 
conviction. 

The  1  Geo.  1,  c.  47,  enacts,  that  if  any  person  (other  than  enlisted  soldiers^ 
against  whom  it  is  stated  sufficient  remedy  was  already  provided  by  law),  shall,  in 
Great  Britain,  Ireland,  Jersey,  or  Guernsey,  persuade  or  procure  any  soldier  to 
desert,  he  shall  forfeit  £40,  to  be  recovered  by  any  informer ;  and  if  he  has  not 

groperty  to  that  amount,  or  from  the.  heinous  circumstances  of  the  crime  it  shall 
e  thought  proper,  the  Court  before  whom  he  is  convicted  shall  imprison  him,  not 
exceeding  six  months. (^)  And  the  government  of  the  Navy  Act,  24  &  25  Vict. 
c  115,  8.  13,  makes  every  person  who  endeavors  to  seduce  from  his  duty  or  alle- 
giance any  person  belonging  to  the  royal  navy  subject  to  the  Act,  and  liable  to  the 
punishments  thereby  imposed. 

With  respect  to  the  consequences  to  the  party  deserting,  it  may  be  observed, 
that  desertion  in  time  of  war  was  made  a  capital  crime  by  18  Hen.  6,  c.  19,  en- 
forced by  2  &  3  Edw.  6,  c.  2,  s.  6,  repealed  as  to  the  felony  by  1  M.  sess.  1.  c.  1, 
reyiyed  by  4  &  5  Ph.  &  M.  c.  3,  s.  9,  and  extended  to  mariners  and  gunners  by 
5  £Iiz.  c.  5,  s.  27. (A).  But  these  statutes  are  now  fallen  into  disuse,  as  well  on 
account  of  the  manner  of  the  retaining  soldiers  therein  *referred  to  being  r^^^o 
no  longer  adopted,  as  because,  since  the  annual  Acts  for  punishing  mutiny  ^ 
and  desertion,  a  more  compendious  and  convenient  system  of  military  coercion  has 
ohtained.(i)  The  annual  Mutiny  Act,  reciting  that  ^*no  man  can  be  forejudged 
of  life  or  limb,  or  subjected  in  time  of  peace  to  any  kind  of  punishment  within 
^is  realm,  by  martial  law,  or  in  any  other  manner  than  by  the  judgment  of  his 
peers,  and  according  to  the  known  and  established  laws  of  the  realm ;  yet  never- 
theless, it  being  requisite  for  retaining  the  forces  in  their  duty  that  an  exact  disci- 
pline he  observed,  and  that  soldiers  who  shall  mutiny,  or  stir  up  sedition,  or  desert, 
he  hrooght  to  more  exemplary  and  speedy  punishment  than  the  usual  form  of  the 
Itw  will  allow,"  enacts,  that  if  any  officer  or  soldier  shall,  during  the  continuance 
of  the  Act,  commit  any  of  the  offences  therein  enumerated,  amongst  which  is  de- 
Krtim,  the  offender  shall  suffer  death,  or  such  other  punishment  as  shall  be  awarded 
l>y  a  court  martial. 


*CHAPTER  THE  EIGHTH.  [*I44 

OP  PIRACY. 

AN  treating  shortly  of  this  offence,  we  may  consider — I.  Of  Piracy  at  common 
1*^,  and  by  statutes.  II.  Of  the  places  in  which  the  offence  may  be  committed. 
Ill'  Of  the  court  by  which  it  may  be  tried. 

Sec,  I — Of  Piracy  at  Common  Law  and  hy  Statutes. 

The  offence  of  piracy  at  common  law  consists  in  committing  those  acts  of  rob- 
^^  and  depredation  upon  the  high  seas  which,  if  committed  upon  land,  would 
"*^e  amounted  to  felony  there.(a)  It  is  not  a  felony  which  was  triable  by  jury  at 
^nunon  law,  but  it  was  only  punishable  by  the  civil  law  before  the  28  Hen.  8,  c. 
*^  j  and  this  statute,  though  it  makes  the  offence  capital,  and  provides  for  the  trial 
<>»  it  according  to  the  course  of  the  common  law,  by  the  King's  special  commission, 

(/)  Qutere,  whether  this  Act  be  not  virtually  repealed.  See  31  Geo.  3,  c.  32  ;  37  Geo. 
^'J^-^O;  10  Geo.  4,  c.  7  ;  and  7  Will.  4,  and  1  Vict.  c.  91. 

\9)  The  panishment  of  pillory  was  also  added,  but  that  is  abolished  by  the  56  Geo.  3, 
^'  *^Mnd  the  7  Will  4,  and  1  Vict.  c.  23. 

V")  ^luere,  whether  some,  if  not  all,  of  these  Acts  are  not  repealed  by  2  Geo.  3,  c.  20, 

(01  East  P.  C.  c.  2,  8.  34,  p.  93. 

("J  1  Hawk.  P.  C.  c.  37,  8.  4 ;  4  Blac.  Com.  72;  2  East  P.  C.  c.  17,  s.  3,  p.  19Q. 
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docs  not  make  it  a  feloDy;  therefore,  a  pardoD  of  all  felonies  generally  does  not 
extend  to  it. (6)* 

(6)  1  Hawk.  P.  C.  c.  37,  s.  13 ;  3  Inst.  112 ;  Co.  Litt.  391 ;  Moor  746 ;  2  East  P.  C.  c.  17 
8.  3,  p.  796,  where  it  is  said  that  the  oflfence  does  not  extend  to  corruption  of  blood,  a 
least  where  the  conviction  is  before  the  Admiralty  jurisdiction  ;  though  the  contrary  i 
holden  by  great  authority  upon  attainder  before  commissioners,  under  the  statute  of  Hen 
8.  A  fallacy  seems  to  run  through  some  of  our  books  in  saying  that  piracy  was  not  felon; 
at  common  law ;  this  arose  from  such  expressions  as  that  it  was  a  crime  of  which  th* 
common  law  did  not  take  notice  or  cognizance — i.  e.,  which  was  not  triable  by  jury,  th 
common  law  mode  of  trial.  See  2  Hale  18,  370  ;  1  Hale  355.  Lord  Coke  says  it  was  fel 
ony :  Co.  Lit.  391  a;  3  Inst.  112  ;  13  Rep.  51.  In  40  Ass.  PI.  25,  p.  245,  a  case  of  pirac; 
is  mentioned  where  a  Norman  captain  was  attainted  of  felony  and  hanged.  See  this  cam 
stated,  3  Inst.  21,  and  1  Hale  100. 

^  For  the  existing  Acts  of  Congress  on  the  subject  of  piracy  see  Revised  Statutes  of  tbi 
United  States,  p.  1047.  References  to  decisions  under  the  various  acts  consolidated  iz 
this  revision  may  be  important.  A  robbery  committed  on  the  high  seas  is  piracy  undei 
the  Act  of  1790,  c.  36,  s.  8,  although  such  robbery,  if  committed  on  land,  would  not,  b; 
the  laws  of  the  United  States,  be  punishable  with  death,  and  the  courts  of  the  United 
States  have  jurisdiction  of  such  robbery  and  piracy :  United  States  o.  Palmer,  3  Wheat. 
316,  326.  The  crime  of  robbery  committed  by  a  person  who  is  not  a  citizen  of  the  United 
States,  on  the  high  seas,  on  board  a  vessel  belonging  exclnsively  to  foreigners,  is  not  piracy 
under  the  Act  of  1790,  c.  36  ;  and  is  not  punishable  under  that  act  in  the  courts  of  the 
United  States  :  Ibid.  The  Act  of  1790,  c.  36,  s.  8,  extends  to  all  persons  on  board  all  ves- 
sels, who  throw  off  their  allegiance  by  cruising  piratically,  and  committing  piracy  on 
other  vessels :  United  States  v.  Klintock,  5  Wheat.  144,  149;  United  States  v.  Furlong, 
lb.,  52,  184,  192  ;  United  States  v.  Holmes,  lb.  412,  416.  In  such  case,  where  by  the  evi- 
dence found  on  board,  the  vessel  does  not  appear  to  be  sailing  under  the  authority  of  any 
particular  nation,  the  burden  of  proof  of  the  national  character  of  the  vessel  is  thrown  on 
the  prisoner :  Ibid.  Under  the  same  act,  if  the  offence  be  committed  on  board  of  a  for- 
eign vessel  by  a  citizen  of  the  United  States,  or  on  board  a  vessel  of  the  United  States  by 
a  foreigner,  or  by  a  citizen  or  foreigner  on  board  a  piratical  vessel,  the  offence  is  equally 
cognizable  by  the  courts  of  the  United  States ;  and  it  makes  no  diff'erence  whether  the 
off'cnce  was  committed  on  board  of  a  vessel,  or  in  the  sea;  as  by  throwing  the  deceased 
overboard  and  drowning  him,  or  by  shooting  him  when  in  the  sea,  though  he  was  not 
thrown  overboard :  Ibid.  A  vessel  lying  in  the  open  roadstead  of  a  foreign  country,  is 
upon  "the  high  seas"  within  the  Act  of  1790,  c.  36,  s.  8;  United  States  v.  Furlong,! 
Wheat.  200.  The  Act  of  the  3d  of  March,  1819,  c.  76,  s.  35,  which  provides  "  that  if  anj 
person  or  persons  whatsoever,  shall  upon  the  high  seas,  commit  the  crime  of  piracy,  as 
defined  by  the  law  of  nations,  Ac,  every  such  off^ender  or  offenders,  shall,  upon  convictioi 
thereof,  &c.,  be  punished  with  death,''  is  a  constitutional  definition  of  the  crime  of  piracy 
that  crime  being  defined  by  writers  on  the  law  of  nations  with  reasonable  certainty 
United  States  v.  Smith,  5  Wheat.  153,  160.  Under  the  Act  of  Congress  of  March  3,  1819 
to  protect  the  commerce  of  the  United  States,  and  to  punish  piracy,  any  armed  vessel  ma} 
be  seized  and  brought  in,  or  any  vessel  the  crew  whereof  may  be  armed,  and  which  shal 
have  attempted  or  committed  any  piratical  aggression,  search,  restraint,  depredation,  oi 
seizure  upon  any  vessel,  and  such  offending  vessel  may  he  condemned  and  sold,  the  pro* 
ceeds  whereof  to  be  distributed  between  the  United  States  and  the  captors  at  the  discre- 
tion of  the  court:  United  States  v.  Brig  Malek  Adel,  2  How.  C.  C.  210.  It  is  no  mattei 
whether  the  vessel  be  armed  for  offence  or  defence,  provided  she  commits  the  unlawfu 
acts  specified.  To  bring  a  vessel  within  the  act  it  is  not  necessary  that  there  should  b< 
either  actual  plunder  or  an  intent  to  plunder :  if  the  act  be  committed  from  hatred,  or  at 
abuse  of  power,  or  a  spirit  of  mischief,  it  is  sufficient.  The  word  "  piratical"  in  the  act  ii 
not  to  be  limited  in  its  construction  to  such  acts  as  by  the  laws  of  nations  are  denomi- 
nated piracy,  but  includes  such  as  pirates  are  in  the  habit  of  committing.  A  piratical  ag- 
gression, search,  restraint,  or  seizure,  is  as  much  within  the  act  as  a  piratical  depredation 
The  innocence  or  ignorance  on  the  part  of  the  owner  of  these  prohibited  acts  will  not  ex 
empt  the  vessel  from  condemnation.  The  condemnation  of  the  cargo  is  not  authorized  bj 
the  Act  of  1819.  Neither  does  the  law  of  nations  require  the  condemnation  of  the  carg< 
for  petty  offences,  unless  the  owner  thereof  cooperates  in,  and  authorizes  the  unlawfu 
act:  Ibid. 

Robbery  or  forcible  depredation  upon  the  sea,  animo  furandij  is  piracy  by  the  law  o 
nations,  and  by  the  Act  of  Congress :  United  States  v.  Furlong,  5  Wheat.  164,  184.  Th< 
8th  section  of  the  Act  of  1790,  c.  36,  is  not  repealed  by  the  Act  of  the  3d  of  March,  1819 
c.  76,  to  protect  the  commerce  of  the  United  States,  and  punish  the  crime  of  piracy  :  Unitet 
States  V.  Furlong,  5  Wheat.  184,  192.  In  an  indictment  for  a  piratical  murder  (under  th< 
Act  of  1790,  c.  36),  it  is  not  necessary  that  it  should  allege  the  prisoner  to  be  a  citizen  o 
the  United  States,  nor  that  the  crime  was  committed  on  board  a  vessel  belonging  to  a  dti- 
zen  of  the.  United  States,  but  it  is  sufficient  to  charge  it,  as  committed  on  board  such  i 
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The  offence  of  piracy  is  also  provided  against  by  several  statutes.  The  11  &  12 
Will.  3,  c.  7,  8.  8,  enacts,  *'  that  if  any  of  his  Majesty's  natural-born  subjects,  or 
denixens  of  his  kingdom,  shall  commit  any  piracy  or  robbery,  or  any  act  of  hos- 

Te«sel,  bj  a  mariDer  sailing  on  board  such  a  vessel :  lb.  194.  The  words  <'  out  of  the  juris- 
diction of  any  particular  state,"  in  the  Act  of  1790,  c.  36,  s.  8,  are  construed  to  mean  out 
of  any  particular  state  of  this  Union  :  lb.  200.  A  commission  issued  bj  a  person  claiming 
to  be  the  officer  of  a  republic,  whose  existence  de  facto  or  dejure,  is  unacknowledged  by 
the  United  States,  will  not  authorize  captures  at  sea.  Quere.  Whether  a  person  acting 
with  good  faith  under  such  a  commission  is  guilty  of  piracy:  United  States  r.  Klintock,  5 
Wheat.  144,  149.  But  however  this  may  be,  in  general,  under  the  peculiar  circumstances 
of  the  case,  showing  that  the  seizure  was  made,  noi  jure  belli  hut  animo  furandi^  the  com- 
mission will  not  exempt  the  offender  from  the  charge  of  piracy :  Ibid.  Each  count  in  an 
iadictment  for  piracy,  is  a  distinct  substantive  charge ;  and  if  the  indictment  conform  to 
anj  one  of  the  counts,  which  in  itself  will  support  the  verdict,  it  is  sufficient.  Thus,  where 
in  an  indictment  for  piracy  there  were  two  counts,  the  one  charging  the  ofl^ence  as  com- 
mitted on  the  high  seas,  the  other  in  a  haven,  basin  or  bay,  a  general  verdict  of  guilty 
maj  be  sustained :  United  States  v.  Furlong,  5  Wheat.  184,  201.  The  clause  of  the  Act 
of  Congress  of  April  30,  1790,  c.  36,  s.  8,  which  provides  that  "the  trial  of  crimes  com- 
mitted CD  the  high  seas,  or  in  any  place  out  of  the  jurisdiction  of  any  particular  state, 
shall  be  in  the  district  where  the  offender  is  apprehended,  or  in  which  he  may  be  first 
broQght,"  applies  only  to  ofl!ences  committed  on  the  high  seas,  or  in  some  river,  haven, 
basin  or  bay,  not  within  the  jurisdiction  of  any  particular  state;  and  does  not  apply  to 
the  territories  of  the  United  States,  where  regular  courts  for  the  trial  of  off'ences  are  pro- 
Tided  by  Congress:  Ex  parte  Bollman  and  Swartwout,  4  Cranch  75,  135.  The  courts  of 
the  United  States  have  no  jurisdiction  under  the  Act  of  April  30,  1790,  c.  36,  of  the  crime 
of  manslaughter  committed  by  the  master  upon  one  of  the  seamen  on  board  a  merchant 
vessel  of  the  United  States,  lying  in  the  river  Tigris  in  the  empire  of  China,  thirty«five 
miles  above  its  mouth,  and  a  hundred  miles  from  the  shore,  and  below  low-water  mark: 
United  States  v.  Wiltberger,  5  Wheat.  76,  93. 

To  constitute  the  offence  of  piracy  within  the  act  of  1790,  by  piratically  and  feloniously 
ronning  away  with  a  vessel,  personal  force  and  violence  is  not  necessary :  The  United 
States  p.  Tully  et  al.,  1  Gall.  247.  The  *'  piratically  and  feloniously  running  away  with 
ik  vessel "  within  the  act,  is  the  running  away  with  a  vessel  with  the  intent  of  converting 
the  same  to  the  taker's  own  uses,  against  the  will  of  the  owner.  The  intent  must  be  animo 
fwandi:  Ibid.  The  Circuit  Court  of  the  United  States  has  cogni2:ance,  under  the  act  of 
17^,8.  8,  of  piracy  on  board  of  an  American  ship,  although  committed  in  an  open  road- 
stead, adjacent  to  a  foreign  territory,  and  within  half  a  mile  of  the  shore  :  United  States 
v.  Ross,  1  Gall.  524. 

The  8th  and  9th  articles  of  the  rules  for  the  government  of  the  navy,  adopted  by  the 
Act  of  April  23,  1800,  relate  to  spoliations  from  prizes^  not  acts  of  piracy :  U.  States  v, 
Mes,  3  Wash.  C.  C.  209.  Robbery  committed  on  the  high  seas  is  an  offence  punishable 
as  piracy  by  the  8th  section  of  the  act  of  Congress  of  30th  April,  1790  :  Ibid.  Robbery  on 
the  high  seas  by  a  communoned  privateer^  is  piracy  under  the  act  of  1790,  and  the  law  of 
nations:  Ibid.  A  subordinate  officer  or  private,  committing  piracy,  cannot  plead  the 
orders  of  his  superior  officer  as  an  excuse  or  justification  :  Ibid.  A  confederacy  by 
American  citizens  on  land,  or  on  board  of  an  American  vessel,  with  sea-robbers  or  pirates 
^JXhe  law  of  nations,  or  the  yielding  up  of  a  vessel  by  a  citizen  to  such  pirates,  is  an 
offence  within  the  meaning  of  the  8th  section  of  the  act  of  1790  :  United  States  v.  How- 
ard, 3  Wash.  C.  C.  340.  Any  intercouse  with  pirates,  however  inefficient  or  remote,  which 
l^td  a  reference  to  the  offence,  or  which  had  a  tendency,  or  was  intended  in  any  manner 
to  promote  their  views,  is  an  offence  within  the  12th  section  of  the  Act  of  1790:  Ibid. 
American  seamen  put  on  board  a  vessel  of  the  United  States  at  a  foreign  port  by  an 
American  consul,  are  within  the  meaning  of  the  Act  of  April  30,  1790  (1  Story  84),  which 
ijedares  it  to  be  piracy  to  make  a  revolt,  and  a  misdemeanor  to  confine  the  master,  &c. 
'bey  are  bound  to  all  the  obligations  and  duties  which  exist  in  the  case  of  articled  sea- 
men: United  States  v.  Sharp,  I  Peters'  C.  C.  118,  121.  To  convict  of  this  off'ence,  it  is 
Qot  necessary  that  the  defendants  should  be  proved  individually  to  have  used  any  force  or 
threats  to  compel  the  captain  to  confine  himself  to  his  cabin,  or  to  resign  his  command. 
1(  is  safficient,  if  they  joined  in  the  general  confederacy,  and  by  their  presence  counten- 
^oced  the  act:  Ibid.  118,  126.  It  seems  that  to  make  a  revolt  under  the  act,  is  to  throw 
off  all  obedience  to  the  master ;  to  take  possession  of  the  vessel  by  the  crew ;  to  navi- 
S*^  her  themselves,  or  to  transfer  the  command  to  some  other  person  on  board ;  and  such 
offence  may  be  committed  on  board  merchant  vessels  as  well  in  time  of  peace  as  in  time 
^^•r:  Ibid.  121,  122.  It  seems  that  to  bring  a  case  of  revolt  within  the  act  of  Con- 
^^  an  attack  upon  the  master  should  be  accompanied  by  some  evidence  indicating  on 
^<  ptrt  of  the  assailants,  an  intention  to  take  possession  of  the  vessel :  United  States  v. 
onitb,  3  Wash.  C.  C.  78.  Confining  the  captain  while  the  vessel  is  in  the  bay  or  river  of 
AforeigQ  coantry,  is  an  offence  within  the  12th  section  of  this  act;  and  an  iudvclm^XiX. 
^wgiugthe  offence  to  have  been  committed  oa  the  high  seas  is  good:  Ibvd.    A.tv^  cou* 
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tility  against  others  his  Majesty's  subjects,  upon  the  sea,  under  color  of  any  com- 
mission from  any  foreign  prince  or  state,  or  pretence  of  authority  from  any  person 
whatsoever,  such  offender  and  offenders  shall  be  deemed,  adjudged,  and  taken  to  be 
pirates,  felons,  and  robbers ;''  and  being  duly  convicted  thereof,  according  to  that 
Act,  or  the  28  Hen.  8,  c.  15,  shall  suffer  such  pains  of  death,(c)  and  loss  of  lands, 
goods,  and  chattels,  as  pirates,  &c.,  upon  the  seas  ought  to  suffer.  And  the  18 
G^o.  2,  c.  30,  enacts,  *^  that  all  persons,  being  natural-bom  subjects  or  denizens  of 
*1451  ^^^  Majesty,  who  during  any  '''war  shall  commit  any  hostilities  upon  the  sea, 
^  or  in  any  haven,  river,  creek,  or  place,  where  the  admiral  or  admirals  have 
power,  authority,  or  jurisdiction,  against  his  Majesty's  subjects,  by  virtue  or  ander 
color  of  any  commission  from  any  of  his  Majesty's  enemies,  or  shall  be  any  other 
ways  adherent,  or  giving  aid  or  comfort  to  his  Majesty's  enemies  upon  the  sea,  or 
in  any  haven,  river,  creek,  or  place,  where  the  admiral  or  admirals  have  power, 
authority,  or  jurisdiction,  may  be  tried  as  pirates,  felons,  and  robbers  in  the  said 

(e)  Repealed  by  1  Vict.  c.  88,  s.  1.     See  sec.  2,  kc  ,  potty  p.  146. 

finement  of  the  master  of  a  vessel,  whether  bj  depriving  him  of  the  use  of  his  limbs,  or 
by  shutting  him  up  in  the  cabin,  or  bj  intimidation  preventing  him  from  the  free  use  of 
every  part  of  the  vessel,  amounts  to  a  confinement  within  the  12th  section  of  this  act: 
Ibid. ;  United  States  v.  Sharp,  1  Peters'  C.  C.  122.  If  the  captain  was  restrained  from 
performing  his  duties  by  such  mutinous  conduct  of  the  crew,  as  might  easily  intimidate  a 
firm  man,  this  will  amount  to  a  constructive  confinement  within  the  meaning  of  the  act; 
and  it  makes  no  difl^erence  in  this  respect,  that  the  master  did  in  fact  go  unmolested  to 
every  part  of  his  vessel,  whenever  he  pleased,  if  he  was  compelled  by  a  regard  to  his 
own  safety  to  go  armed,  and  if,  from  all  the  circumstances  of  the  case,  it  was  necessary 
or  prudent  for  him  to  do  so:  United  States  v.  Bladen,  1  Peters'  C.  C.  213,  214.  Seizing 
the  person  of  the  master,  although  the  restraint  continue  but  a  minute  or  two,  amounts 
to  an  actual  confinement  within  the  law:  Ibid.;  United  States  v.  Smith,  3  Wash.  G.  G. 
525.  A  master  of  a  vessel  may  so  conduct  himself  as  to  justify  his  officers  and  men 
placing  a  restraint  upon  him,  to  prevent  his  committing  acts  which  may  endanger  their 
lives;  but  an  excuse  of  this  kind  must  be  listened  to  with  great  caution,  and  such  meas- 
ures should  not  continue  beyond  the  existence  of  the  danger  which  occasioned  it:  Uni- 
ted States  V.  Sharp,  1  Peters'  G.  G.  127.  A  battery  by  the  master  in  pushing  defendant 
from  him  with  a  chair,  did  not  justify  a  confinement:  United  States  v.  Bladen,  1  Peters' 
G.  G.  213,214. 

An  indictment  under  this  act,  which  charged  in  the  same  count,  the  offence  of  making  a 
revolt  and  confining  the  captain  was  quashed  :  Ibid.  131.  If  the  crew  combine  together 
to  refuse  to  do  duty,  and  actully  refuse  until  the  master  complies  with  some  improper 
request  on  their  part,  it  is  an  endeavor  to  make  a  revolt  within  the  Grimes  Act  of  1790, 
ch.  36,  s.  12:  United  States  v.  Gardiner,  5  Mason  402.  To  constitute  the  offence,  it  is 
necessary  that  there  should  be  some  effort  or  act  to  stir  up  others  of  the  crew  to  disobe- 
dience to  the  master:  Ibid.  Mere  insolent  conduct,  disobedience  of  orders,  or  even  vio- 
lence committed  on  the  person  of  the  master,  unattended  by  other  circumstances,  will 
not  amount  to  an  endeavor  to  revolt.  Those  acts  must  be  coupled  with  an  intent  to  sub- 
vert the  authority  of  the  master  and  to  displace  him  from  his  command.  A  mere  con- 
spiracy of  the  crew  to  make  a  revolt  will  not  amount  to  an  endeavor  to  make  it,  unless  it 
be  followed  up  by  some  overt  act  tending  to  that  end ;  nor  is  concert  an  essential 
ingredient  in  constituting  the  offence:  United  States  v.  Kelly,  4  Wash.  G.  G.  528.  Judge 
Washington  has  declined  giving  judicially  a  definition  of  a  revolt:  United  States  v.  Has- 
kell, 4  Wash.  G.  G.  402 ;  United  States  v.  Kelly,  Ibid.  529.  It  seems  the  making  a  revolt 
under  the  act  is  where  the  crew  throws  off  all  obedience  to  the  commander,  and  forcibly 
take  possession  of  the  vessel  by  assuming  and  exercising  the  command  and  navigation  of 
her,  or  by  transferring  their  obedience  from  the  lawful  commander  to  one  who  has 
usurped  the  command :  United  States  v.  Haskell,  et  supra.  See  United  States  v.  Haines, 
5  Mason  272  ;  United  States  v.  Gardiner,  Ibid.  402 ;  United  States  v.  Savage,  Ibid. 
469.  The  offence  may  be  committed  in  any  kind  of  a  vessel :  United  States  v.  Kelly, 
supra. 

See  United  States  r.  Peterson,  1  Woodbury  k  Minot  305 ;  United  States  p.  Staley, 
Ibid.  338. 

As  to  what  will  constitute  a  confinement  of  the  master  within  the  purview  of  the 
act,  see  United  States  v,  Stevens,  4  Wash.  G.  G.  547;  United  States  v.  Savage,  5 
Mason  460. 

SembUj  that  the  mate  is  a  seaman  within  the  Grimes'  Act  of  1790,  ch.  36,  s.  12  :  United 
States  V.  Savage,  Mason  460 ;  but  see  Bly  v.  Peck,  7  Gonn.  239. 

As  to  the  offeQce  of  running  away  with  a  vessel,  see  United  States  v.  Haskell,  4  Wash. 
C.  G.  402. 
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Court  of  Admiralty,  on  ship-board,  or  upoD  the  land,  in  the  same  manner  as  persons 
guilty  of  piracy,  felony,  and  robbery,  are  by  the  said  Act(d)  directed  to  be  tried ; 
and  such  persons  being  upon  such  trial  convicted  thereof,  shall  suffer  such  pains  of 
death,(«)  loss  of  lands,  &c.,  as  any  other  pirates,  felons,  and  robbers  ought,  by 
virtue  of  the  11  &  12  Will.  3,  c.  7,  or  any  other  Act,  to  suffer  "(/) 

The  11  &  12  Will.  3,  c.  7,  s.  9,  enacts,  ''that  if  any  commander  or  master  of 
any  ship,  or  any  seaman  or  mariner,  shall,  in  any  place  where  the  admiral  hath 
jurisdiction,  betray  his  trust,  and  turn  pirate,  enemy,  or  rebel,  and  piratically  and 
feloniously  run  away  with  his  or  their  ship  or  ships,  or  any  barge,  boat,  ordnance, 
ammunition,  goods  or  merchandize;  or  yield  them  up  voluntarily  to  any  pirate;  or 
shall  bring  any  seducing  message  from  any  pirate,  enemy,  or  rebel ;  or  consult, 
combine,  or  confederate  with,  or  attempt  or  endeavor  to  corrupt  any  commander, 
ma&ter,  officer,  or  mariner,  to  yield  up  or  run  'away  with  any  ship,  goods,  or  mer- 
chandizes, or  turn  pirates,  or  go  over  to  pirates ;  or  if  any  person  shall  lay  violent 
hands  on  his  commander,  whereby  to  hinder  him  from  fighting  in  defence  of  his 
ship,  and  goods  committed  to  his  trust,(y)  or  shall  confine  his  master,  or  make  or 
endeavor  to  make  a  revolt  in  the  ship,  he  shall  be  adjudged,  deemed,  and  taken  to 
be  a  pirate,  felon,  and  robber,  and  being  convicted  thereof  according  to  the  direc- 
tion of  this  Act,  shall  suffer  deathfe)  and  loss  of  lands,  goods,  and  chattels,  as 
pirates,  felons,  and  robbers  upon  the  seas  ought  to  suffer.'' 

By  the  8  Geo.  1,  c.  2i,  s.  1,  ''in  case  any  person  or  persons  belonging  to  any 
Khip  or  vessel  whatsoever,  upon  meeting  any  merchant  ship  or  vessel  on  the  high 
BeoB,  or  in  any  port,  haven,  or  creek  whatsoever,  shall  forcibly  board  or  enter  into 
such  ship  or  vessel,  and  though  they  do  not  seize  or  carry  off  such  ship  or  vessel, 
sball  ihrow  overboard  or  destroy  any  part  of  the  goods  or  merchandizes  belonging 
to  such  ship  or  vessel;  the  person  or  persons  guilty  thereof,  shall  in  all  respects  be 
deemed  and  punished  as  pirates  aforesaid.'' 

The  8  Geo.  1,  c.  24,  s.  1,  enacts  ''  that  if  any  commander  or  master  of  any  ship 
OP  vessel,  or  any  other  person  or  persons,  shall  anywise  trade  with  any  pirate  by 
truck,  barter,  exchange,  or  in  any  *other  manner,  or  shall  furnish  any  r^-ij^/* 
pirate,  felon,  or  robber  upon  the  seas,  with  any  ammunition,  provision,  or  ^ 
stores  of  any  kind ;  or  shall  fit  out  any  ship  or  vessel  knowingly,  and  with  a  design 
to  trade  with,  or  supply,  or  correspond  with  any  pirate,  felon,  or  robber  upon  the 
seas;  or  if  any  person  or  persons  shall  any  ways  consult,  combine,  confederate,  or 
correspond  with  any  pirate,  felon,  or  robber  on  the  seas,  knowing  him  to  be  guilty 
of  any  such  piracy,  felony,  or  robbery,  every  such  offender  and  offenders  shall  be 
deemed  and  adjudged  guilty  of  piracy,  felony,  and  robbery."  The  Act  further 
provides,  that  every  offender  convicted  of  any  piracy,  felony,  or  robbery,  by  virtue 
of  the  Act,  shall  not  be  admitted  to  have  the  benefit  of  clergy  ."(A) 
Hy  the  5  Geo.  4,  c.  113,  dealing  in  slaves  upon  the  high  seas,  or  in  any  haven, 

(d)  11  &  12  Will.  3,  c.  1, 

{t)  Repealed  by  1  Vict.  c.  88,  s.  I.     See  sec.  2,  kc^pott^  p.  146. 

(/)  Sec.  2  contains  a  proviso  that  any  person  tried  and  acquitted,  or  convicted  accord- 
iiig  to  the  Act,  shall  not  be  liable  to  be  indicted,  &c  ,  again  in  Great  Britain  or  elsewhere, 
fur  the  same  crime  or  fact  as  high  treason.  But  by  sec.  3  the  Act  is  not  to  prevent  any 
offeDder,  who  shall  not  be  tried  according  thereto,  from  being  tried  for  high  treason  within 
this  realm,  according  to  the  stat.  28  Hen.  8,  c.  15. 

i9)  This  last  provision  is  similar  to  one  in  the  22  t  23  Car.  2,  o.  11,  s.  9,  which  is  re- 
pc^i^d  \}j  9  Geo.  4,  c.  31,  s.  1,  as  relates  to  any  mariner  laying  violent  hands  on  his  com- 
OitQder.  This  statute  of  Car.  2  contains  also  some  provisions  as  to  yielding  without 
QgbtiDg,  and  as  to  mariners  declining  or  refusing  to  fight  and  defend  the  ship  when  com- 
n»*nde(i  bj  the  master. 

(*)  Sec.  4  (but  see  now  1  Vict.  c.  88,  tn/ra,  as  to  the  punishment),  and  by  sec.  2  every 
^<(siel  fitted  out  to  trade,  &c.,  with  pirates,  and  also  the  goods  shall  be  forfeited,  half  to 
^ut  CrowD  and  half  to  the  informer.  Offenders  against  this  Act  are  to  be  tried  according 
J«lhe28  Hen.  8,  c.  15,  and  11  &  12  Will.  3,  c.  7.  In  the  second  edition,  the  32  Geo.  3,  c. 
'"^^  >  12,  was  here  inserted,  but  as  that  Act  was  only  to  contii^ue  in  force  during  the  then 
!J«'wiih  France,  it  seems  to  have  expired.  See  2  East  V.  C.  c.  17,  s.  7,  p.  801,  n.  (a),  and 
^-^bb'i  Index  to  the  Statutes,  0.  S.  G.  The  22  Geo.  3,  c.  25,  prohibits  ransoming  any 
'■lip  belonging  to  any  subject  of  his  Majesty,  or  good^  on  board  the  same,  which  shall  be 
^PtQred  by  the  subjects  of  any  state  at  war  with  his  Majesty,  or  by  any  persons  commW 
^K  bottilities  against  his  Majesty's  subjects. 
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&c.,  where  tlie  admiral  has  jurisdiction,  except  as  by  that  Act  is  permitted,  is  made 
piracy,  felony,  and  robbefy,  and  the  offenders  made  ponisbablo  as  pirates,  felons, 
and  robbers  upon  the  sea8.(t) 

The  1  Vict.  c.  88  (which  came  into  operation  on  the  Ist  October,  lS37,)(h) 
repeals  so  much  of  the  28  Hen.  8,  c.  15 ;  11  &  12  Will.  3,  c.  7 ;  4  Geo.  1,  c.  11, 
8.  7;  8  Geo.  1,  c.  24,  and  18  Geo.  2,  c.  30,  ''as  relates  to  the  punishment  of  the 
crime  of  piracy,  or  of  any  offence  by  any  of  the  said  Acts  declared  to  be  piracy, 
or  of  accessories  thereto  respectively." 

Sec.  2  enacts,  "  That  from  and  afler  the  commencement  of  this  Act  whosoever, 
with  intent  to  commit  or  at  the  time  of  or  immediately  before  or  immediately  after 
committing  the  crime  of  piracy  in  respect  of  any  ship  or  vessel,  shall  assault,  with 
intent  to  murder,  any  person  being  on  board  of  or  belonging  to  such  ship  or  vessel, 
or  shall  stab,  t;ut,  or  wound  any  such  person,  or  unlawfully  do  any  act  by  which  the 
life  of  such  person  may  be  endangered,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  suffer  death  as  a  felon. "(Z) 

Sec.  3.  "  From  and  after  the  commencement  of  this  Act  whosoever  shall  be  con- 
victed of  any  offence  which  by  any  of  the  Acts  hereinbefore  referred  to  amounts  to 
the  crime  of  piracy,  and  is  thereby  made  punishable  with  death,  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be  transported (m)  beyond  the  seas  for  the  term  of 
the  natural  life  of  such  offender,  or  for  any  term  not  less  than  fifteen  years,(n)  or  to 
be  imprisoned  for  any  term  not  exceeding  three  years." 

♦  14.71  *Sec.  4.  "  In  the  case  of  every  felony  punishable  under  this  Act  every 
-'  principal  in  the  second  degree  and  every  accessory  before  the  fact  shall  be 
punishaVtlc  with  death  or  otherwise  in  the  same  manner  as  the  principal  in  the  first 
degree  is  by  this  Act  punishable ;  and  every  accessory  after  the  fact  to  any  felony 
punishable  under  this  Act  shall,  on  conviction,  be  liable  to  be  imprisoned  for  any 
term  not  exceeding  two  years." (o) 

Sec.  5.  **  Where  any  person  shall  be  convicted  of  any  offence  punishable  under 
this  Act  for  which  imprisonment  may  be  awarded,  it  shall  be  lawful  for  t^e  Court 
to  sentence  the  offender  to  be  imprisoned,  or  imprisoned  and  kept  to  hard  labor,  in 
the  common  gaol  or  house  of  correction,  and  also  to  direct  that  the  offender  shall 
be  kept  in  solitary  confinement  for  any  portion  or  portions  of  such  imprisonment, 
or  of  such  imprisonment  with  hard  labor,  not  exceeding  one  month  at  any  one 
time,  and  not  exceeding  three  months  in  any  one  year,  as  the  Court  in  its  discre- 
tion shall  seem  meet."(j>) 

(i)  See  post^  Of  dealing  in  Slaves,  (k)  By  sec.  7. 

(/)  This  sentence  may  be  recorded  by  the  4  Geo.  4,  c.  48,  s.  1,  and  where  the  indictment 
charges  a  stabbing,  cutting,  or  wounding,  the  jury  may  acquit  of  the  felony,  and  convict 
of  the  stabbing,  cutting,  or  wounding  by  the  14  k  15  Vict.  c.  19,  s.  b^post. 

(m)  Penal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  antij  p.  4. 

(n)  Not  less  than  seven  years  by  the  9  &  10  Vict.  c.  24,  s.  1,  and  not  less  than  three 
years'  penal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  ant€j  pp.  3,  4. 

(o)  Sec.  6  provides  that  this  Act  shall  not  alter  the  provisions  of  the  5  &  6  Will.  4,  c. 
98,  and  4  Geo.  4,  c.  64. 

(p)  This  statute  having  repealed  the  punishment  of  piracy  at  common  law,  which  was 
before  punishable  by  the  28  Hen.  8,  c.  15,  s.  3,  with  death  without  benefit  of  clergy,  a 
diflficulty  arises  as  to  what  is  now  the  punishment  for  that  offence.  The  39  Geo.  3,  c.  37, 
8.  1,  provides,  **  That  all  and  every  offence  and  offences,  which,  after  the  passing  of  this 
Act,  shall  be  committed  upon  the  high  seas  out  of  the  body  of  any  county  of  this  realm 
shall  be,  and  they  are  hereby  declared  to  be  offences  of  the  same  nature  respectively,  and  to 
be  liable  to  the  same  punishmepts  respectively,  as  if  they  had  been  committed  upon  the 
shore,  and  shall  be  inquired  of,  heard,  tried,  and  determined,  and  adjudged  in  the  same 
manner  as  treasons,  murders,  and  conspiracies  are  directed  to  be  by  the  same  Act"  (28 
Hen.  8,  c.  Ib^post^  p.  153).  It  should  seem,  therefore,  that  this  Act,  by  making  all  offences 
committed  on  sea  of  the  same  nature  as  if  they  were  committed  on  shore,  has  made  piracy 
at  common  law  a  felony,  which  it  was  not  at  common  law,  or  by  the  28  Hen.  8,  c.  15  (see 
ante,  p.  144).  By  the  1  Geo.  4,  c.  90,  any  person  found  guilty  of  any  capital  crime  or 
offence  committed  upon  the  sea,  which,  if  committed  upon  the  land  would  be  clergyable, 
is  entitled  to  the  benefit  of  clergy  in  like  manner  as  if  he  had  committed  such  offence 
upon  land.  By  the  7  ft  8  Geo.  4,  c.  28,  s.  6,  clergy  was  abolished ;  and  by  sec.  7  no  per* 
son  convicted  of  felony  was  to  suffer  death  unless  for  some  felony  excluded  from  clergy, 
on  or  before  the  first  day  of  that  session  of  Parliament;  and  by  sec.  12,  ''all  olFeoceS 
prosecuted  in  the  High  (Joart  of  Admiralty  shall,  upon  every  first  and  sabsequtnt  con* 
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Prior  to  these  statutes  (except  the  statute  of  Hen.  8),  several  mariners  on  hoard 

a  ship  lying  near  the  Groyne  seized  the  captain,  he  not  agreeing  with  them ;  and, 

haring  put  him  on  shore,  carried  away  the  ship,  and  afterwards  committed  several 

piracies.    This  force  upon  the  captain,  and  the  carrying  away  the  ship,  which  was 

explained  hy  the  use  of  it  afterwards,  was  adjudged  piracy  (9)     But  where  the 

master  of  a  vessel  loaded  goods  on  hoard  at  Rotterdam,  ^consigned  to  r^i-iAQ 

Malaga,  which  he  caused  to  be  insured,  and  afler  he  had  run  the  goods  on   *- 

shore  in  England  the  ship  was  burned,  when  he  protested  both  the  ship  and  cargo 

IS  burned,  with  intent  to  defraud  the  owner  and  insurers;  the  judges  of  the 

oommoD  law,  who  assisted  the  judges  of  the  Admiralty,  directed  an  acquittal  upon 

in  indictment  for  piracy  and  stealing  the  goods ;  because  being  only  a  breach  of 

tmst  and  no  felony,  it  could  not  be  piracy  to  convert  the  goods  in  a  fraudulent 

manner  until  the  special  trust  was  determined. (r) 

It  is  an  offence  within  the  11  &  12  Will.  3,  c.  7,  s.  9,  to  make  a  revolt  in  a  ship, 
or  to  endeavor  to  make  one,  though  the  object  was  not  to  run  away  with  the  ship, 
or  to  commit  any  act  of  piracy,  but  to  force  the  captain  to  redress  supposed  griev- 
iDces.  The  prisoners  were  charged  by  the  first  count  of  the  indictment  with 
betrayiDg  their  trust  and  turning  pirates,  and  with  confederating  piratically  and 
feloniously  to  steal  and  run  away  with  the  ship ;  by  the  second  with  piratically  and 
feloniously  attempting  to  corrupt  other  persons  of  the  crew  so  to  steal  and  run 
away  with  the  ship ;  by  the  third,  with  piratically  and  feloniously  inciting  a  revolt 
in  the  ship,  the  master  being  on  board ;  and,  by  the  fourth,  with  endeavoring  to 
make  sach  revolt  It  appeared  clearly  that  there  was  a  revolt  in  the  ship,  and 
that  the  prisoners  participated,  refusing  to  obey  orders,  and  being  guilty  of  many 
tcts  of  insubordination  and  violence.  The  counsel  for  the  prisoners  endeavored  to 
show,  that  the  prisoners  and  their  adherents  had  in  view  a  redress  of  supposed 
grievances,  and  not  the  intention  of  assuming  the  command  for  the  purpose  of 
carrying  off  the  ship ;  and  there  was  some  evidence  that  the  prisoners  had  an 
ulterior  object  than  that  of  redressing  ill-usage,  of  which  it  appeared  they  had  com- 
plained, yet  their  acquittal  upon  the  two  first  counts  led  to  the  conclusion  that  the 
jury  did  not  impute  to  them  any  other  real  intention  than  that  of  redressing  their 
supposed  grievances.  The  point  submitted  to  the  judges  was,  that  in  order  to 
satisfy  the  intent  of  the  statute,  and  the  words  of  the  indictment,  ^^  piratically  and 
feloniously  revolted,"  the  object  of  the  revolt  must  have  been  to  take  possession  of 
or  to  ran  away  with  the  ship,  or  to  enable  the  prisoners  to  commit  some  act  of 
piracy,  and  not  merely  to  resist  the  captain's  authority  in  order  to  force  him  to  re- 
<lrc8B  alleged  grievances.  But  the  judges  present  were  unanimously  of  opinion, 
that  making  or  endeavoring  to  make  a  revolt,  with  a  view  to  procure  a  redress  of 
what  the  prisoners  thought  grievances,  and  without  any  intent  to  run  away  with 
the  ship,  or  to  commit  any  act  of  piracy,  was  an  offence  within  the  11  &  12  Will. 
3,  c.  7,  8.  9,  and  that  the  conviction  was  therefore  right.(«) 

Where  one  count  charged  the  prisoners  with  making,  and  another  with  endeavor- 
ing to  make  a  revolt  in  a  ship,  it  appeared  that  great  complaints  had  been  made  by 

miction,  be  subject  to  the  same  punishments,  whether  of  death  or  otherwise,  as  if  such 

offeoceg  had  been  committed  upon  land."     See  also  the  Criminal  Law  Consolidation  Acts 

of  IH61,  ante,  p.  2.     By  the  4  &  5  Will.  4,  c.  36  {postj  p.  158)  piracy  mat/  now  be  tried  at 

">c  Central  Criminal  Court.     By  some  writers  piracy  at  common  law  is  defined  to  be  the 

contmiuiDg  those  acts  of  robbery  and   depredation  on  sea  which,  if  committed  on  land, 

^ould  have  amounted  to  felony:  1  Hawk.  c.  37,  s.  4  ;  4  Bla.  Com.  72  ;  2  East  P.  C.  c.  17, 

•■3,  p.  796;  Mason's  case, />o«r,  note  (r).     By  others  it  seems  to  be  considered  the  same 

offence  as  robbery  on  land:  Archb.   Vict.  Act  72;  2  Hale  360;  1  Hale  354;  3  Inst.  113, 

^here  Lord  Coke  calls  a  pirate  ♦*  a  robber  upon  the   sea."     On  the  whole  it  seems  that 

^^h  act  of  piracy  at  common  law  is  now  a  felony  of  the  same  kind,  and  liable  to  the 

Mine  puoiihment,  as  if  the  same  act  had  been  done  upon  land,  and  the  offender  is  triable 

^uher  under  a  commission  founded  on  the  28  Hen.  8,  c.  15,  or  at  the  Central  Criminal 

Uurt,  or  at  the  assizes,  poH,  p.  158.     C.  S.  G. 

(9)  Rex  V.  May,  Bishop,  and  others,  Nov.  1796,  MS.  Tracy,  77  ;  2  East  P.  C.  c.  17,  s.  3, 
F*  '96. 

('IMaion's  case,  Old  Bailey,  9  Geo.  1,  on  a  special  commission :  8  Mod.  74 ;  2  East  P. 
V')  Bci  9.  HastiDgs  and  Meharg,  East.  T.  1825;  R/.  k  Mood.  82. 
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the  saijors  in  the  course  of  the  voyage  about  the  provisions  and  the  great  beat 
^^  .Q-|   the  cabin  where  the  men  had  to  sleep,  whicb,  on  account  of  the  fire  f 
-'   ^cooking,  &c.,  being  close  to  it,  was  unsupportable  in  the  warm  latitadi 
On  the  30th  of  September  the  prisoner  M.  refused  to  go  on  duty,  and  remained 
duty  till  the  following  day,  when  he  was  again  desired  to  work,  and  again  ref 
using  at  difierent  times  violent  and  threatening  language.     The  captain  in  coi 
quence  ordered  the  crew  to  put  M.  in  irons,  but  instead  of  obeying  him  they  wall 
away  forward.     The  prisoner  S.  had  the  same  morning  refused  to  go  to  his  di 
and  he  and  one  G.  went  towards  the  captain,  who  was  endeavoring,  with  the  ass: 
ance  of  his  officers,  to  put  M  in  irons.     Violent  language  was  used  by  both,  tm^-w^d, 
threats  uttered  against  the  captain,  to  induce  him  to  alter  his  determination,  s^zad 
G.  rushed  to  a  boat  where  spears  used  in  the  whale-fishery  were  kept,  with  ^^lae 
evident  intention  of  seizing  one  of  them,  and  releasing  M.  by  force.     The  capt-SB.iii 
shot  G.  in  the  act  of  laying  hold  of  a  spear.     Lord  Abinger,  C  B. :  "  By  revol'fc     I 
understand  something  like  rebellion  or  resistance  to  lawful  authority,  and  if   t.li.e 
crew  of  a  ship  combine  together  to  resist  the  captain,  especially  if  the  object  bo    t>o 
deprive  him  of  his  authority  altogether,  it  will  in  my  opinion  amount  to  makin^^     a 
revolt.    I  think  upon  the  construction  of  this  Act  of  Parliament  that  the  resistaxio« 
of  one  person  to  the  authority  of  the  captain  would  not  be  a  revolt.     B.evolt  mea  ns 
something  more  than  the  disobedience  of  one  man.     1  think  it  would  be  strainio^ 
the  evidence  rather  too  far  to  say  that  the  conduct  of  these  men  amounted  to     a 
revolt;  and  the  charge  of  making  a  revolt,  if  my  construction  of  the  Act  be  correot, 
will  fall  to  the  ground.     The  question  of  whether  the  ship  was  properly  fitted    up 
and  found  is  not  material ;  for  it  has  been  decided  that,  although  there  be  real 
grievances  to  redress,  yet  it  is  not  an  answer  to  a  charge  of  attempting  to  make    a 
revolt.     If  G.  and  the  prisoners  were  united  in  some  common  design  to  prevent 
the  captain  from  putting  M.  in  irons,  which,  on  the  evidence  he  had  a  sufficient 
justification  in  doing,  and  calling  upon  others  of  the  crew  to  assist  them  in  re8ist>ii3£ 
the  captain's  authority,  then  I  think  it  was  an  attempt  to  excite  a  revolt."(/) 

On  an  indictment  upon  the  11  &  12  Will.  3,  c.  7,  s.  9,  it  appeared  that   't^^ 
prisoners  were  two  of  the  mates  and  the  others  mariners  of  a  merchant  ship,  »tkd 
the  captain  seeing  something  in  the  manner  of  a  sailor  which  displeased  him  spol^^ 
sharply  to  him  and  ordered  him  to  leave  the  helm,  and  called  to  some  one  else    ^ 
take  his  place,  and  he  ordered  the  sailor  to  go  and  grease  the  masts,  which    t.He 
captain  thought  necessary  to  be  done.     The  sailor  peremptorily  refused,  and    ttl^^ 
captain  on  that  ordered  all  hands  up :  he  desired  the  mates  to  have  the  m»^** 
greased,  which  the  men  refused  to  do,  and  said  that  it  was  the  duty  of  the  boy^» 
and  that  whilst  there  were  boys  on  board  they  would  not.     The  captain  positiv^*^ 
insisted,  and  the  men  as  positively  refused.     He  then  said,  "  If  that's  the  case,    l   ^ 
put  you  on  short  commons;  that  beef  which  is  lying  there  you  shan't  have,"  »^^ 
ordered  it  to  be  taken  below,  on  which  there  was  a  peremptory  refusal  to  let  !»**''* 
have  it.     The  captain,  who  saw  that  this  did  not  meet  with  the  slightest  opposite i*-''^ 
from  the  mates,  perceived  the  disposition  to  mutiny,  and  that  he  must  act  at  cr*^^ 
*T^m   ^^  there  would  be  no  *authority,  went  down  and  armed  himself  with  a  ^5"*^ 

^  lass,  came  again  on  deck  and  said,  ''Give  me  that  beef!"  and  speaking    _ 
the  steward  said,  "Take  it  below,  and  the  first  man  who  interferes,  I  will  exer^^^ 
my  authority,  and  cut  him  down  with  the  instrument  with  which  I  am  arm^' 
The  steward,  seeing  the  captain  was  not  to  be  trifled  with,  obeyed ;  the  beef 
taken  down  and  the  captain  put  away  his  cutlass,  and,  after  staying  on  deck 
time,  went  down,  and  had  his  dinner,  and  then  believing  he  had  done  sufficients 
assert  his  authority,  he  sent  the  beef  back,  and  allowed  the  crew  to  have 
dinners.     After  the  beef  was  taken  away,  the  men  all  refused  to  do  anything, 
went  below ;  however  the  captain  thought  that  all  this  had  passed  away.     Al 
this  the  steward  requested  the  captain  to  come  on  deck,  as  the  men  wanted  to  sj 
to  him.     He  went  on  deck,  was  made  prisoner,  and  confined  in  his  cabin,  the  v< 
put  about,  and  brought  to  Plymouth  by  the  mate  and  crew,  and  there  the  ci 
made  a  complaint  against  the  captain.     Williams,  J.,  told  the  jury  that  in 

(/)  Reg.  V.  McGregor,  1  C.  &  K.  429  (47  E.  C.  L.  R.). 
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dering  the  meaoing  of  the  terms  used  in  the  statute  he  must  tell  them  that  cod- 
dflrmling  together  and  making  a  revolt  constituted  the  offence  charged,  unless  they 
Bie  satisfied  that  there  was  some  justifiable  cause.  The  great  question  for  their 
orideration  was,  whether  or  not  there  was  any  justification  for  this  unquestionable 
fafinement  of  the  captain.  Did,  therefore,  his  conduct  afford  any  justification  for 
tit  ateplf  He  was  bound  to  tell  them  that,  according  to  the  authorities,  a  seaman 
M  not  justified  in  making  a  revolt  in  a  ship,  or  in  imprisoning  his  captain,  by 
•flon  of  that  captain  having  been  unjust  or  unreasonable ;  it  was  not  to  be  allowed 
III  seamen  should  take  the  law  into  their  own  hands,  because  the  captain  had 
nied  an  unjust  order,  or  had  conducted  himself  in  a  harassing  or  embarrassing 
Miner.  If  the  rule  of  law  was  that  whenever  the  seamen  considered  the  captain's 
Midnet  unreasonable  and  rash,  they  could  take  charge  of  the  ship,  there  would  be 
Q  end  to  all  maritime  discipline.  It  was  necessary,  for  the  due  maintenance  of 
iaeipline  that  mutiny  and  revolt,  if  not  justifiable,  should  be  punished  as  a  crime 
B  the  merchant  service  as  well  as  in  the  royal  navy.  In  his  opinion,. in  point  of 
iw,  it  was  justifiable  in  one  view  only,  namely,  if  the  conduct  of  the  captain  had 
•ees  such  as  to  afford  reasonable  ground  for  concluding  that,  unless  the  men  had 
mprifioned  him,  the  crew,  or  some  one  or  more  of  them,  would  have  been  in  danger 
f  their  lives,  or  of  suffering  some  grievous  bodily  harm  from  his  conduct.  If  they 
bought  that  was  made  out,  and  that  the  conduct  of  the  captain  was  such  that  the 
LTesof  the  crew  were  in  danger  unless  he  were  imprisoned,  then  there  was  a  justi- 
.eition.  But  if  they  should  not  come  to  the  conclusion  that  there  was  reasonable 
Toond  for  this  belief,  then,  in  point  of  law,  they  ought  to  find  the  prisoners  guilty.(w) 

On  an  indictment  on  the  11  &  12  Will.  3,  c.  7,  s.  9,  for  mnking  a  revolt  in  a 
nerefaant  ship,  it  appeared  that  the  prisoners  formed  '''part  of  a  crew  of  a  p^^  - . 
team  vessel  trading  between  London  and  Holland ;  their  register  tickets  *- 
rare  deposited  with  the  captain,  but  no  agreement  in  writing  had  been  entered  into 
rith  them  previously  to  their  sailing  on  the  voyage  during  which  the  revolt  was 
lade.  and  the  Recorder  held  that  the  prisoners  were  not  mariners,  or  seamen ;  the 

48  Vict.  c.  112,  s.  2,(t>)  made  any  contract  other  than  the  agreement  thereby 
eqnired  illegal,  and  therefore  the  relation  of  commander  and  mariner  did  not 
ziflt.(ir) 

Upon  an  indictment  on  the  18  Geo.  2,  c.  30,  a  question  was  made  whether 
dkaing  to  the  King*s  enemies  in  hostilely  cruising  in  their  ships  could  be  tried  <is 
wuy  under  the  usual  commission  granted  by  virtue  of  the  28  Hen.  8,  c.  15. 
!%e  18  Geo.  2,  recites  that  doubts  had  arisen  whether  subjects  entering  into  the 
enrice  of  the  King's  enemies  on  board  privateers  and  other  ships,  having  com- 
ninions  from  France  and  Spain,  and  having  by  such  adherence  been  guilty  of 
ijgb  treason,  could  be  deemed  guilty  of  felony  within  the  intent  of  the  11  &  12 
^TQL  3,  c.  7,  and  be  triable  by  the  Court  of  Admiralty  appointed  by  virtue  of  the 
4ud  Act;  and  then  enacts  that  persons  who  shall  commit  hostilities  upon  the  sea, 
ke.,  against  his  Majesty's  subjects  by  virtue  or  under  color  of  any  commission  from 
uij  of  his  Majesty *s  enemies,  or  shall  be  ani^  otherwise  adherent  to  his  Majesty's 
'aeoiies  upon  the  seas,  &c.,  may  be  tried  as  pirates^  felons,  or  robbers,  in  the  said 
3(mrt  of  Admiralty  in  the  same  manner  as  persons  guilty  of  piracy,  felony,  and 
^iMery,  are  by  the  said  Act  directed  to  be  tried ;  but  it  does  not  say  that  they 
klkiU  be  deemed  pirates,  &c.,  as  in  the  11  &  12  Will.  3,  c.  7.  The  prisoner  having 
^^  convicted,  the  question  was  reserved  f«»r  consideration  of  the  judges ;  and  it 
*ii  agreed  by  eight  who  were  present,(x j  that  the  prisoner  had  been  well  tried 
leader  the  commission.  For  that  taking  the  11  &  12  Will.  3,  and  18  Geo.  2 
^^^^ber,  and  the  doubt  raised  in  the  latter,  and  also  its  enactment  that  in  the 

{u)  Reg.  V.  Rose,  2  Cox  C.  C.  329.  As  reported,  this  directioD  is  open  to  the  objection 
^w  it  did  not  inform  the  jnry  that  the  captain  might  lawfully  use  any  force  thai  was 
"^^^^onably  necessary  to  retain  the  command  of  the  vessel  and  stop  the  revolt,  and  that  the 
^Wvoold  not  be  justified  in  imprisoning  him  for  using  such  force  for  that  purpose; 
••t,  Qo  doubt,  the  very  learned  judge  did  so  direct  the  jury. 

(*)  Repealed  by  tbe'lT  k  18  Vict.  c.  120. 

(*)  R«g.  V.  Smith,  3  Cox  C.  C.  443. 
1^ (>)  Lord  Longhboroogh,  Lord  C.  B.  Skynner,  Gould,  J.,  Willei,  J.,  AsUut%t>^  ^.^'^yt^^ 
"•»  «^«'*ya,  B.,  and  Heath,  J.,  who  met  Nov.  1 1,  1782. 
toIm  I.— 9 
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instances  therein  mentioned,  and  also  in  case  of  any  other  adhering  to  the  King's 
enemies^  the  parties  might  be  tried  as  pirates  by  the  Court  of  Admiralty  according 
to  that  statute,  it  was  substantially  declaring  that  they  should  be  deemed  pirata ; 
and  that  it  was  a  just  construction  in  their  favor  to  allow  them  to  be  tried  as  such 
by  ajury.(y) 

Accessories  to  piracy  were  triable  only  by  the  civil  law  if  their  offence  was  com- 
mitted on  the  sea,  and  were  not  triable  at  all  if  their  offence  was  committed  on 
land,  until  the  11  &  12  Will.  3,  c.  7,  s.  10,  which  enacts,  '^that  every  person  and 
persons  whatsoever,  who  shall  either  on  the  land,  or  upon  the  seas,  knowingly  or 
wittingly  set  forth  any  pirate ;  or  aid  and  assist,  or  maintain,  procure,  command, 
counsel,  or  advise,  any  person  or  persons  whatsoever,  to  do  or  commit  any  piracies 
or  robberies  upon  the  seas ;  and  such  person  and  persons  shall  thereupon  do  or 
commit  any  such  piracy  or  robbery,  then  all  and  every  such  person  or  persons 
*1  ^^1  '''^^^^'^oever,  so  as  aforesaid  setting  forth  any  pirate,  or  aiding,  assisting, 
^^  maintaining,  procuring,  commanding,  counselling,  or  advising,  the  same 
either  on  the  land  or  upon  the  sea,  shall  be  and  are  hereby  declared,  and  shall  be 
deemed  and  adjudged  to  be  accessory  to  such  piracy  and  robbery,  done  and  com- 
mitted ;  and  further,  that  after  any  piracy  or  robbery  is  or  shall  be  committed  by 
any  pirate  or  robber  whatsoever,  every  person  and  persons,  who,  knowing  that  such 
pirate  or  robber  has  done  or  committed  such  piracy  or  robbery,  shall  on  the  land 
or  upon  the  seas,  receive,  entertain,  or  conceal,  any  such  pirate  or  robber,  or  receive 
or  take  into  his  custody  any  ship,  vessel,  goods,  or  chattels,  which  have  been  by 
any  such  pirate  or  robber  piratically  and  feloniously  taken ;  shall  be,  and  are  hereby 
likewise  declared,  deemed,  and  adjudged  to  be  accessory  to  such  piracy  and  rob- 
bery." And  then  the  statute  directs,  ''  that  all  such  accessories  to  such  piracies 
and  robberies  shall  be  inquired  of,  tried,  heard,  determined,  and  adjudged,  after 
the  couinion  course  of  the  laws  of  this  land,  according  to  the  28  Hen.  8,  as  the 
principals  of  such  piracies  and  robberies  may  and  ought  to  be,  and  no  otherwise : 
and  being  thereupon  attainted,  shall  suffer  such  pains  of  death,(z)  losses  of  lands, 
goods,  and  chattels,  and  in  like  manner,  as  such  principals  ought  to  suffer,  accord- 
ing to  the  28  Hen.  8,  which  is  thereby  declared  to  continue  in  full  force. 

The  8  Geo.  1,  c.  24,  however,  makes  an  alteration  with  respect  to  the  accessories 
described  in  11  &  12  Will.  3,  and  declares  them  to  be  principals,  and  that  they 
shall  be  tried  accordingly.  Sec.  3,  reciting  that  "  whereas  there  are  some  defects 
in  the  laws  lor  bringing  persons  who  are  accessories  to  piracy  and  robbery  upon  the 
seas  to  condign  punishment,  if  the  principal  who  committed  such  piracy  or  robbery 
is  not  or  cannot  be  apprehended  and  brought  to  justice,''  enacts,  ^^  that  all  persons 
whatsoever,  who  by  the  11  &  12  Will.  3,  are  declared  to  be  accessory  or  accessories 
to  any  piracy  or  robbery  therein  mentioned,  are  hereby  declared  to  be  principal 
pirates,  felons,  and  robbers,  and  shall  and  may  be  inquired  of,  heard,  determined, 
and  adjudged,  in  the  same  manner  as  persons  guilty  of  piracy  and  robbery  may, 
according  to  that  statute ;  and  being  thereupon  attainted  and  convicted,  shall  suffer 
death(2;)  and  loss  of  lands.  &c.;  in  like  manner  as  pirates  and  robbers  ought  by  the 
said  act  to  suffer." 

One  who  knowingly  received  and  abetted  a  pirate  within  the  body  of  a  county 
was  not  triable  by  the  common  law,  the  original  offence  being  cognizable  alone  by 
another  jurisdiction  (6)     But  see  now  the  24  &  25  Vict.  c.  94,  s.  9.(r) 

(y)  Evans's  case,  MS.  Gould,  J. ;  1  East  P.  C.  c.  17,  s.  6,  pp.  798,  799.  The  18  Geo.  2, 
c.  30,  s.  H,  provides  that  Ihe  Act  shall  not  prevent  any  offender  who  shall  not  be  tried 
aceordinfi^  thereto  from  being  tried  for  high  treason  within  this  realm  according  to  the 
Stat   28  Hen.  8,  c.  15. 

[z)  See  I  Vict.  c.  88,  s.  4,  as  to  the  punishment  of  accessories,  ante^  p.  147. 

\b)  Admiralty  case,  13  Co.  53.  And  a  little  before  this  case  the  law  appears  to  have 
been  so  considered  in  the  case  of  one  Scadding,  who  was  committed  by  the  Court  of  Ad* 
miralty  lor  aiding  a  pirate  to  escape  out  of  prison  ;  and,  on  a  return  to  a  habeas  corpus,  the 
prisoner  was  remanded,  though  it  appeared  that  the  fact  was  committed  by  him  within  the 
body  of  a  county.  The  Court  of  King's  Bench  holding,  that  because  Scadding's  offence 
depended  on  the  piracy  committed  by  the  principal,  of  which  the  temporal  judges  had  bo 
cognizance,  and  was,  as  it  were,  an  accessorial  otfence  to  the  first  piracy  which  was  deter- 
minable by  the  admiral,  it  was  sufficient  ground  for  remanding  him:  Yely.  134;  2  East 
P.  C.  c.  17,  s.  14,  p.  810.  (c)  Ante,  p.  71. 
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The  28  Ueii.  8,  c.  15,  s.  1,  enacts,  tliat  all  treasons,  felonies,  robberies,  murders, 
and  confederacies,  committed  in  or  upon  the  sea,  or  in  any  haven,  river,  creek,  or 
place,  where  the  admiral  has,  or  pretends  to  have  power,  authority,  or  jurisdiction, 
shall  be  inquired,  tried,  &c.,  in  such  shires  and  places  as  shall  be  limited  by  the 
King's  commission,  as  if  any  such  offences  had  been  committed  upon  the  land. 

In  a  case  at  the  Admiralty  session  of  a  murder  committed  in  a  part  of  Milford 
Haven,  where  it  was  about  three  miles  over,  about  seven  or  eight  miles  from  the 
moath  of  the  river,  or  open  sea,  and  about  sixteen  miles  below  any  bridires  over 
the  river,  a  question  was  made  whether  the  place  where  the  murder  was  committed 
was  to  be  considered  as  within  the  limits  to  which  commissions  granted  under  the 
28  Hen.  8,  c.  15,  do  by  law  extend.  Upon  reference  to  the  judges,  they  were 
unanimously  of  opinion  that  the  trial  was  properly  had.  And  it  is  said  that  during 
the  discassion  of  the  point  tbe  construction  of  this  statute  by  Lord  Hale(f/)  was 
much  preferred  to  the  doctrine  of  Lord  Coke  ;(c)  and  that  most,  if  not  all,  of  the 
judge?,  seemed  to  think  that  the  common  law  has  a  concurrent  jurisdiction  with 
the  Admiralty  in  this  haven,  and  in  all  other  havens,  creeks,  and  rivers  in  this 
realm  (/)  It  appeared  to  them  that  the  28  Hen.  8  applied  to  all  great  waters 
frequented  by  ships;  that  in  such  waters  the  admiral,  in  the  time  of  Hen.  8,  pre- 
tended jurisdiction ;  that  by  havens,  &c.,  havens  in  England  were  meant  to  be  in- 
cluded, though  they  are  all  within  the  body  of  some  county  ;  and  that  the  mischief 
from  the  witnesses  being  seafaring  men  was  likely  to  apply  to  all  places  frequented 
bj8hip8.(/7) 

If  a  robbery  be  committed  in  creeks,  harbors,  ports,  &c.,  in  foreign  countries, 
the  Court  of  Admiralty  indisputably  has  jurisdiction  of  it,  and  such  offence  is, 
consequently,  piracy. (^) 

It  is  clear  that  upon  the  open  sea-shore  the  common  law  and  the  Admiralty  have 
alternate  jurisdiction  between  high  and  low-water  *mark  ;(i)  but  it  is  some-  ^^^^  ^  | 
times  a  matter  of  diflSculty  to  fix  the  line  of  demarcation  between  the  county  ^ 
and  the  high  seas  in  harbors,  or  below  the  bridges  in  great*  rivers.  The  question 
is  often  more  a  matter  of  fact  than  of  law,  and  determinable  by  local  evidence ;  but 
some  general  rules  upon  the  point  are  collected  by  Mr.  East.  He  says,  that  *'in 
general  it  is  said  that  such  parts  of  the  rivers,  arms,  or  creeks,  are  deemed  to  be 
within  tbe  bodies  of  counties  where  persons  can  see  from  one  side  to  the  other, 
Lord  Hale,  in  his  treatise  De  Jure  maris,  says  that  the  arm  or  branch  of  the  sea 
which  lies  within  the  /auces  terree,  where  a  man  may  reasonably  discern  between 
shore  and  shore,  is,  or  at  least  may  be,  within  the  body  of  a  county.  Hawkins, 
however,  considers  the  line  more  accurately  confined,  by  other  authorities,  to  such 
parts  of  the  sea  where  a  man,  standing  on  the  one  side  of  the  land,  may  see  what 

[d)  2  Hale  16,  17.  (e)  3  Inst.  Ill  ;  4  Inst.  134. 

(/)  Bruce's  case,  2  Leach  1093;  Russ.  &   Ry.  243.     This  was  a  case  of  murder.     The 
Btat.  15  Rich.  2,  c.  3,  gives  the  admiral  jurisdiction  to  inquire  of  the  death  of  a  man,  and 
'^f  a  mayhem  done  in  great  ships  hovering  in  the  main  stream  of  great  rivers,  beneath  the 
bridges  uf  the  same  rivers  nigh  to  the  sea,  and  to  none  other  places  in  the  same  rivers ; 
*bkh  jarisdiction  is  only  concurrent  with,  and  not  in  exclusion  of,  the  common  law  :   I 
£^tP.  C.  368.     It  is  most  probable  that  pountz  in  the  15  Rich.  2,  c.  3,  means  points  and 
'loi  bridges.     In  "A  description  of  the  River  Thames"  (Longman,   1752),  it  is  said  that 
the  Lord  Mayor  of  London  used  to  summon  a  jury  four  times  a  year  "  to  make  inquisition 
*^ter  all  ofTences  committed  on  the  Thames  and  Medway  up  the  river  as  far  as  Staines 
P"<ig«,  and  down  the  river  as  far  as  the  points  of  it  next  the  sea,''  and  that  "  the  jurisdic- 
tion of  ihe  City  of  London  in  the  river  of  Thames  from  Staines  Bridge  westward  unto  the 
^^of  the  river  next  to  the  sea  eastward,  appeareth  to  beloug  to  the  City."     All  this 
'Pilars  to  be  taken   from  old  charters.     In   1347,  it  appears  that  persons  setting  kiddels 
QltriQrenlaod  (Yantlett)  versus  mare  were  fined  :  P.  94,  95,  96.     In  later  times  Yendall 
^^Yentlet  seems  from  old  charters  to  be  the  limit:  P.  139.     All  this  8^;em8  to  show  that 
pottoti  meaos  points,  not  bridges. 
(y)  MS.  Baylcy,  J. 

(*)  Rex  V.  Jcmot,  Old  Bailey,  28th  Feb.  1812  ;  MS.  Jerv.  Arch.  366,  edit.  15. 
(03  Inst.  113;  2  Hale  17  ;  and  see  2  Hawk.  c.  9,  s.  14,  as  to  the  jurhdVcliou  o^  \\i« 
corootriii  offencei  on  the  sea-shore;  AaonjrjDous,  I  Lewin  242. 
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IS  done  on  the  other ;  and  the  rea.**OD  assigDed  by  Lord  Coke  in  the  Admiralty 
ca8e(^)  in  support  of  the  county  coroner's  jurisdiction,  where  a  man  is  killed  in 
such  places,  because  that  the  countt/  may  well  know  it,  seems  rather  to  support  the 
more  limited  construction.  But  at  least,  whore  there  is  any  doubt,  the  jurisdiction 
of  the  common  law  ought  to  be  preferred."(/) 

Where  a  murder  was  committed  in  Roundstone  Bay,  and  it  appeared  that  the 
place  in  question  was  within  the  county  of  Galway,  and  that  the  headlands  bound- 
ing the  bay  were  so  situated  that  a  man  could  see  from  the  one  to  the  other,  and 
that  the  place  in  question  would  fall  within  a  straight  line  drawn  from  the  one 
headland  to  the  other,  and  that  in  that  part  of  the  bay  there  were  fifteen  fathoms 
water,  and  that  a  ship  of  120  tons  could  sail  there;  but  there  was  no  evidence  of 
its  having  been  frequented  by  shipping,  or  of  any  Admiralty  process  having  ever 
been  executed  within  it;  it  was  held  by  the  judges  in  Ireland,  that  the  murderer 
was  rightly  tried  under  an  Admiralty  commission. (m) 

But  where,  upon  an  indictment  for  maliciously  wounding  in  the  county  of 
Glamorgan,  it  appeared  that  the  prisoners  were  Americans,  and  they  and  the  person 
wounded  were  purt  of  the  crew  of  the  American  ship  Gleaner,  which  sailed  from 
the  docks  of  Cardiff  to  an  anchorage  in  Penarth  Boads,  and  the  offence  was  com- 
mitted shortly  before  she  arrived  at  that  anchorage,  when  the  ship  was  three- 
quarters  of  a  mile  from  land,  in  a  place  never  left  dry  by  the  tide ;  but  she  was 
within  a  quarter  of  a  mile  of  the  land  which  is  left  dry  by  the  tide.  The  shore  of 
the  county  of  Glamorgan  extends  many  miles  up  and  down  the  Bristol  Channel 
from  the  place  where  the  offence  was  committed.  The  spot  in  question  was  in  the 
Bristol  Channel,  between  the  Glamorganshire  and  Somersetshire  coasts,  and  was 
about  ten  miles  from  the  opposit^e  coast  of  Somersetshire.  Two  islands,  called  the  Flat 
and  Steep  Holmes,  are  outside  the  anchorage-ground,  and  farther  from  the  shore 
than  it  is,  but  not  lower  down  the  Channel,  being  abreast  of  the  anchorage-ground. 
When  the  offence  was  committed  the  ship  was  inside,  and  about  two  miles  from  the 
Flat  Holmes,  and  four  or  five  miles  from  the  Steep  Holmes,  and  was  within  the 
*1  ^f^l  l^^vernock  *Point  in  Penarth  Hoads,  but  outside  of  Penarth  Head.  Penarth 
-'  Head  and  Lavernock  Point  form  a  bay.  It  is  three  miles  from  Lavemock 
Point.  At  Penarth  Head  persons  can  see  from  one  to  the  other,  and  could  see 
what  a  vessel  was  doing  from  one  to  the  other,  but  could  not  see  the  people  from 
one  to  the  other.  From  where  the  ship  was  persons  could  see  people  at  Lavernock, 
and  see  what  they  were  doing  if  they  took  particular  notice  of  them,  and  they 
could  see  the  coast  of  Somersetshire  in  a  clear  day.  The  mouth  of  the 
Severn  is  at  King's  Road,  higher  up  the  Channel.  The  Holmes  are  part  of  the 
parish  of  St.  Mary's,  Cardiff,  and  taxes  had  been  collected  from  the  occupiers  of 
Flat  Holmes  for  St.  Mary's  parish.  By  an  order  of  the  Commissioners  of  Her 
Majesty's  Treasury,  the  port  of  Cardiff  had  been  fixed  so  as  to  include  the  spot  in 
question.  It  was  objected  that  the  prisoners  could  not  be  tried  in  the  county  of 
Glamorgan,  as  there  was  no  proof  that  the  offence  was  committed  in  that  county; 
but  it  was  held  that  the  offence  was  committed  in  that  county.  Cockburn,  C.  J. : 
^^  The  question  is,  whether  the  part  of  the  sea  on  which  the  vessel  was  at  the  time 
when  the  offence  was  committed  forms  part  of  the  body  of  the  county  of  Gla- 
morgan ;  and  we  are  of  opinion  that  it  does.  The  sea  in  question  is  part  of  the  Bristol 
Channel,  both  shores  of  which  form  part  of  £ngland  and  Wales,  of  the  county  of 
Somerset  on  one  side,  and  the  county  of  Glamorgan  on  the  other.  We  are  of 
opinion  that,  looking  at  the  local  situation  of  this  sea,  it  must  be  taken  to  belong 
to  the  counties  respectively  by  the  shores  of  which  it  is  bounded ;  and  the  fact  of 
the  Holmes,  between  which  and  the  shore  of  the  county  of  Glamorgan  the  place  in 
question  is  situated,  having  always  been  treated  as  part  of  the  parish  of  Cardiff 
and  as  part  of  the  county  of  Glamorgan,  is  a  strong  illustration  of  the  principle 
on  which  we  proceed,  namely,  that  the  whole  of  this  inland  sea  between  the 
counties  of  Somerset  and  Glamorgan  is  to  be  considered  as  within  the  counties,  by 
the  shores  of  which  its  several  parts  are  respectively  bounded.     We  are,  therefore, 

(*)  13  Co.  62. 

(/)  2  East  P.  G.  c.  17,  8.  10,  p.  803,  804. 

(m)  Reg.  V.  Mannion,  2  Cox  C.  C.  158. 
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of  opiaioQ  Uiat  the  place  in  qaestion  is  within  the  body  of  the  county  of  01a- 

nK)rpin."(*) 
The  qaestion  J  whether  the  fact  was  committed  on  the  sea  or  within  the  body  of 

the  county,  is  of  main  importance ;  for  if  it  turn  out  that  the  goods  were  taken 

aoywhere  within  the  body  of  a  county,  the  commissioners  under  the  statute  of  Hen. 

8  can  have  no  jurisdiction  to  inquire  of  it ;  and  if  it  should  appear  that  the  goods 

were  taken  at  sea  and  afterwards  brought  on  shore,  the  offender  cannot  be  indicted 

as  for  a  larceny  in  that  county  into  which  they  were  carried,  because  the  original 

felony  was  not  a  taking  of  which  the  common  law  takes  cognizance. (o)     And  the 

39  Geo.  3,  c.  37,(/>)  relates  only  to  offences  committed  on  the  high  seas,  and  out  of 

the  body  of  any  county,  (g) 

*Where  a  prisoner  was  indicted  for  stealing  three  chests  of  tea  out  of  the  p^^  p. /» 
Aorora,  of  London,  on  the  high  seas,  and  it  was  proved  that  the  larceny  ^ 
was  committecT  while  the  vessel  lay  off*  Wampa,  in  the  river,  twenty  or  thirty  miles 
from  the  sea,  but  there  was  no  evidence  as  to  the  tide  flowing,  or  otherwise,  at  the 
place  where  the  vessel  lay,  it  was  held  from  the  circumstance  that  the  tea  was 
stolen  on  board  the  vessel,  which  had  crossed  the  ocean,  that  there  was  sufficient 
evidence  that  the  larceny  was  committed  on  the  high  seas.(r) 

It  was  decided  that  where  A.,  standing  on  the  shore  of  a  harbor,  fired  a  loaded 
mosket  at  a  revenue  cutter,  which  had  struck  upon  a  sandbank  in  the  sea,  about 
one  haodred  yards  from  the  shore,  by  which  firing  a  person  was  maliciously  killed 
on  board  the  vessel,  it  was  piracy;  for  the  offence  was  committed  where  the 
death  happened,  and  not  at  the  place  from  whence  the  cause  of  death  proceeded. (<) 
And  if  a  man  be  struck  upon  the  high  sea,  and  die  upon  the  shore  after  the  reflux 
of  the  water,  the  admiral,  by  virtue  of  his  commission,  has  no  cognizance  of  the 
offence.(^)  And  as  it  was  doubtful  whether  it  could  be  tried  at  common  law,  it  is 
provided  by  statute  that  the  offender  may  be  tried  in  the  county  where  the  death, 
stroke,  poisoning,  or  hurt  happened. (u) 

The  28  Hen.  8,  c.  15,  s.  2,  introduces  "  manslaughters*'  and  uses  the  words 
I' havens,"  &c.,  without  qualification  in  the  first  section,  where  the  admiral  has  a 
jurisdiction.  One  of  the  mischiefs  recited  in  the  first  section  is,  that  the  witnesses 
l^ing  commonly  mariners  and  shipmen,  depart  without  long  tarrying  or  protraction 
of  time.  The  statute  is  almost  in  terms  with  27  Hen.  8,  c.  4,  except  that  it  adds 
'^treasons"  to  the  offences. 

It  seems  that  the  27  Hen.  8  does  not  authorize  the  trial  of  felonies  created  by  sub- 
soquent  statutes,  for  which  provision  was  therefore  made  by  the  39  Geo.  3,  c.  37. (t?) 
The  prisoner  was  indicted  for  maliciously  shooting,  and  the  offence  was  within  a 
few  weeks  after  the  passing  of  the  39  Geo  3,  and  before  notice  of  it  could  have 
reached  the  place  where  the  offence  was  committed ;  and,  upon  a  case  reserved, 
Done  of  the  judges  supposed  that  the  party  could  have  been  tried  if  the  39  Geo. 
3 had  Dot  passed;  and  as  he  could  not  have  known  of  that  Act,  they  thought  it 
right  that  he  should  have  a  pardon. (u?)  And  it  was  decided  that  a  party  was  not 
triable  under  both  or  either  of  these  statutes  for  maliciously  shooting,  within  43 

(n)  Reg.  V.  Cunningbam,  Bell  C.  C.  72.  As  the  offence  in  this  case  was  committed  on  a 
foreign  Tessel,  it  could  not  have  been  tried  as  an  Admiraltj  offence.  But  where  an  offence 
ii  committed  in  a  British  ship,  and  there  is  a  doubt  whether  the  place  be  within  the  Ad- 
uirftlty  jarisdiction,  it  would  be  well  to  have  one  count  laying  the  offence  *'  upon  the  high 
'^"  aod  another  as  if  the  offence  were  committed  within  a  county. 

(o)  2  East  P.  C.  c.  17,  s.  12,  a.  805  ;  3  Inst.  113 ;  Rex  v.  Prowes,  1  M.  0.  C.  R.  349 ;  Reg. 
f- Madge,  9  C.  A  P.  29  (38  E.  C.  L.  R.). 

(p)  Antij  p.  147,  note  (/>). 

w)  But  as  this  act  and  the  24  k  25  Vict.  c.  9G,  8.  115,  made  a  larcenj  on  the  sea  of  the 
ij|ine  nature  as  if  it  had  been  committed  on  land  and  triable  by  jury,  it  should  seem  that 
toe  ground  of  the  former  decisions  fails,  and  therefore  they  ought  to  be  considered  as  no 
'ong«r  binding. 

(0  Rex  V.  Allen,  R.  k  M.  C.  C.  R.  494 ;  s.  c.  7  C.  A  P.  664. 

«)  1  Hawk.  P.  C.  c.  37,  s.  17  ;  Coombe's  case,  1  Leach  388  ;  1  East  P.  C.  c.  5,  s.  131,  p.  367. 

(0  2  Hale  17,  20  j  1  East  P.  C.  c.  5,  s.  131,  pp.  365,  366. 

(»)  24  k  25  Vict.  c.  100,  s.  10,  poit,  Murder. 

(•)-4«€,  p.  147,  note  (p)]  Rex.  v.  Snape,  2  East  P.  C.  807. 

WHex».  Bailey,  Hil.  T.  1800,  MS.  Bajrle/,  J.,  and  R.  A  R.  1. 
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Geo.  c.  58  (now  repealed) ;  but  this  decision  proceeded  upon  the  terms  of  the  43 
Geo.  3,  which  confined  its  operation  to  England  and  Ireland,(x) 
The  26  &  27  Vict.  c.  125  repeals  the  27  Hen.  8,  c.  4. 

*157]         *Sec.  III. — 0/  the  Court  hy  which  the  Offence  may  he  tried. 

The  offence  of  piracy  was  formerly  cognizable  only  by  the  Admiralty  Courts, 
which  proceeded  without  a  jury,  in  a  method  much  conformed  to  the  civil  law. 
But  it  being  inconsistent  with  the  liberties  of  the  nation  that  any  man's  life  should 
be  taken  away,  unless  by  the  judgment  of  his  peers,  or  the  common  law  of  the  land, 
the  28  Hen.  8,  c.  15,  established  a  new  jurisdiction.  That  statute  enacted,  that 
this  offence  should  be  tried  by  commissioners  nominated  by  the  Lord  Chancellor, 
the  indictment  being  first  found  by  a  grand  jury  of  twelte  men,  and  aflerwards 
tried  by  another  jury  as  at  common  law,  and  that  the  course  of  proceeding  should 
be  according  to  the  law  of  the  land.  Amongst  the  commissioners  there  were  always 
some  of  the  common  law  judges  ;(y)  and  by  the  Admiralty  Court,  thus  constituted, 
the  offence  of  piracy,  and  other  marine  offences,  may  now  be  tried.  But  the  28 
Hen.  8  merely  altered  the  mode  of  trial  in  the  Admiralty  Court;  and  its  jurisdic- 
tion still  continues  to  rest  on  the  same  foundations  as  it  did  before  that  Act.  It  is 
regulated  by  the  civil  law,  et  per  consuetudine^  marinas  grounded  on  the  law  of 
nations,  which  may  possibly  give  to  that  Court  a  jurisdiction  that  our  common  law 
has  not.(2) 

The  32  Geo.  2,  c.  25,  s.  20,  for  the  more  speedy  bringing  of  offenders  to  justice, 
&e.,  enacts,  that  a  session  of  oyer  and  terminer  and  gaol  delivery  for  the  trial  of 
offences  committed  upon  the  high  seas,  within  the  jurisdiction  of  the  Admiralty  of 
England,  shall  be  holden  twice  at  least  in  every  year ;  viz.,  in  March  and  October, 
at  the  Old  Bailey  (except  when  the  sessions  of  oyer  and  terminer  and  gaol  delivery 
for  London  and  Middlesex  shall  be  there  holden),  or  in  such  other  places  in 
England  as  the  Lord  High  Admiral,  &c.,  shall,  in  writing  under  his  hand,  di- 
rected to  the  judge  of  the  Court  of  Admiralty,  appoint.  And  the  7  Geo.  4,  c.  38, 
was  passed,  to  enable  the  commissioners  for  trying  offences  committed  upon  the 
sea,  and  justices  of  the  peace  to  take  examination  touching  such  offences,  and  to 
commit  to  safe  custody  persons  charged  therewith.(a) 

The  11  &  12  Will.  3,  c.  7,  s.  1,  made  provision  for  the  trial  of  piracies,  felonies, 
&c.,  committed  upon  the  sea,  or  in  any  haven,  &c.,  and  the  46  Geo.  3,  c.  54,  enacts, 
that  all  treasons,  piracies,  felonies,  robberies,  murders,  conspiracies,  and  other  of- 
fences of  what  nature  or  kind  soever,  committed  upon  the  sea,  or  in  any  haven, 
river,  creek,  or  place,  where  the  admiral  or  admirals  have  power,  authority,  or 
jurisdiction,  may  be  inquired  of,  tried,  &c.,  according  to  the  common  course  of  the 
laws  of  this  realm  used  for  offences  committed  upon  the  land  within  this  realm, 
and  not  otherwise,  in  any  of  his  Majesty's  islands,  plantations,  colonies,  dominions, 
*1  SRI  ^^^»  ^^  factories,  under  and  by  virtue  of  the  King's  *commission  or  com- 
J  missions,  under  the  Great  Seal  of  Great  Britain,  to  be  directed  to  any  such 
four  or  more  discreet  persons  as  the  Lord  Chancellor  of  Great  Britain,  Lord 
Keeper,  or  Commissioner  for  the  custody  of  the  Great  Seal  of  Great  Britain  for  the 
time  being,  shall  from  time  to  time  think  fit  to  appoint;  and  that  the  said  commis- 
sioners so  to  be  appointed,  or  any  three  of  them,  shall  have  such  and  the  like  powers 
and  authorities  for  the  trial  of  all  such  murders,  &c.,  within  any  such  island,  &c., 
as  any  commissioners  appointed  according  to  the  directions  of  the  28  Hen.  8,  by 
any  law  or  laws  then  in  force  would  have  for  the  trial  of  the  said  offences  within 
this  realm.  And  it  further  enacts,  that  all  persons  convicted  of  any  of  the  said 
offences  so  to  be  tried,  &c.,  shall  be  liable  to  the  same  pains,  &c.,  as,  by  any  laws 
then  in  force,  persons  convicted  of  the  same  would  be  liable  to,  in  case  the  same 
were  tried,  &c.,  within  this  realm,  by  virtue  of  any  commission  according  to  the 
direction  of  the  28  Hen.  8.(a;) 

(z)  Rex  V.  Amarro,  R.  k  R.  286.    The  act  is  now  repealed. 

(y)  Generally  two.     4  Blac.  Com.  269. 

(z)  By  Mansfield,  C.  J.,  Rex  v.  Depardo,  1  Taunt.  29. 

(a)  See  note  (d),  p.  159. 

(z)  See  the  12  k  13  Vict.  c.  96,/>o«/,  p.  164. 
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By  7  &  8  Geo.  4,  c.  28,  a.  12,  "  All  offeuces  prosecuted  in  the  High  Court  of 
Admiralty  of  England  shall  upon  every  first  and  subsequent  conviction  be  subject 
to  the  same  punishments,  whether  of  death  or  otherwise,  as  if  such  offences  had 
been  committed  upon  the  land." 

Each  of  the  Consolidation  Acts  of  1861  makes  the  offences  committed  on  the 
8ea  against  it  of  the  same  nature  as  if  they  had  been  committed  on  land  in  England 
or  Ireland,  and  triable  where  the  offender  is  apprehended  or  in  custody. (a) 

The  Central  Criminal  Court  Act,  4  &  5  Will.  4,  c.  36,  s.  22,  enacts,  that  "  it 
shall  and  may  bo  lawful  for  the  justices  and  judges  of  oyer  and  terminer,  and  gaol 
delivery  to  be  named  in,  and  appointed  by  the  commissions  to  be  issued  under  the 
authority  of  this  Act,  or  any  two  or  more  of  them,  to  inquire  of,  hear,  and  deter- 
mine any  offence  or  offences  committed,  or  alleged  to  have  been  committed  on  the 
high  seas,  and  other  places  within  the  jurisdiction  of  the  Admiralty  of  England, 
and  to  deliver  the  gaol  of  Newgate  of  any  person  or  persons  committed  to,  or  de- 
tained therein  for  any  offence  or  offences  alleged  to  have  been  done  and  committed 
upon  the  high  seas  aforesaid,  within  the  jurisdiction  of  the  Admiralty  of  England ; 
and  all  indictments  found,  and  trials,  and  other  proceedings  had  or  taken  by  and 
before  the  said  justices  and  judges  of  oyer  and  terminer  and  gaol  delivery  shall  be 
valid  and  effectual  to  all  intents  and  purposes  whatsoever." 

An  accessory  before  the  fact  to  a  felony  committed  on  the  high  seas  within  the 
jnrisdiction  of  the  Admiralty,  might  be  indicted  and  tried  at  the  Central  Criminal 
Court  by  virtue  of  the  preceding  section  and  the  7  Geo.  4,  c.  64,  s.  9  (now  re- 
pealed), although  the  principal  had  not  been  ''  committed  to,  or  detained  in,"  the 
gaol  of  Newgate  for  his  offence. (6) 

The  7  &  8  Vict.  c.  2,  s.  1,  reciting  the  28  Hen.  8,  c.  15,  and  that  it  is  expedient 
that  provision  be  made  for  the  trial  of  persons  charged  with  offences  committed 
within  the  jurisdiction  of  the  Admiralty,  enacts  "  that  Her  Majesty's  justices  of 
Msize  or  others  Her  Majesty's  commissioners  by  whom  any  Court  shall  be  holden 
*iinder  any  of  Her  Majesty's  commissions  of  oyer  and  terminer  or  general  r-^^  -« 
gaol  deUvery  shall  have  severally  and  jointly  all  the  powers  which  by  any  '- 
Act  are  given  to  the  commissioners  named  in  any  commission  of  oyer  and  terminer 
for  the  trying  of  offences  committed  within  the  jurisdiction  of  the  Admiralty  of 
England,  and  that  it  shall  be  lawful  for  the  first-mentioned  justices  and  commis- 
sioners,  or  any  one  or  more  of  them,  to  inquire  of,  hear,  and  determine  all  offences 
sieged  to  have  been  committed  on  the  high  seas  and  other  places  within  the  juris- 
diction of  the  Admiralty  of  England,  and  to  deliver  the  gaol  in  every  county  and 
^chise  within  the  limits  of  their  several  commissions  of  any  person  committed  to 
w  imprisoned  therein  for  any  offence  alleged  to  have  been  committed  upon  the 
kigh  seas  and  other  places  within  the  jurisdiction  of  the  Admiralty  of  England ; 
*Dd  all  indictments  found,  and  trials  and  other  proceedings  had,  by  and  before  the 
^d  justices  and  commissioners  shall  be  valid." 

Sec.  2,  "  In  all  indictments  preferred  before  the  said  justices  and  commissioners 
^der  this  Act  the  venue  laid  in  the  margin  shall  be  the  same  as  if  the  offence  had 
Wn  committed  in  the  county  where  the  trial  is  had ;  and  all  material  facts  which 
in  other  indictments  would  be  averred  to  have  taken  place  in  the  county  where  the 
^  is  had  shall  in  indictments  prepared(c)  and  tried  under  this  Act  be  averred  to 
^ve  taken  place  *  on  the  high  seas.'  "(c?) 

Where  a  larceny  was  alleged  under  this  Act  to  have  been  committed  "  on  the 

(«)  Ante,  p.  2. 

(*)  Reg.  V.  Wallace,  2  M.  C.  C.  R.  200 :  0.  &  M.  200  (41  E.  C.  L.  R.). 

(«)  Quitre,  preferred. 

y)  Sec.  3  provided  for  the  commitment  of  persons  charged  with  offences  committed 
v^Uiin  the  jurisdiction  of  the  Admiralty  under  the  7  Geo.  4,  c  38,  but  so  much  of  that  act 
^  Mated  to  the  examination  and  commitment  of  such  persons,  was  repealed  by  the  11  k 
I^.Viet.  c.  42,  8.  34,  and  12  k  13  Vict.  c.  69,  s.  31,  which  was  repealed  by  the  14  k  15 
||>ct.  c.  93,  8.  43,  and  the  examination  and  commitment  of  such  persons  are  now  regulated 
Jy  the  11  t  12  Vict.  c.  42,  and  14  k  15  Vict.  c.  93.  It  seems,  therefore,  that  sec.  3  of  the 
'  «  8  Vict.  c.  2,  is  Tirtually  repealed.  Sec.  4  of  the  7  &  8  Vict.  c.  2,  provides  that  the  act 
ihill  not  tffect  the  jurisdiction  of  the  Central  Criminal  Court,  or  commissions  under  ltv« 
'*Heii.8,c.  16. 
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high  seas/'  it  was  held  that  the  indictment  was  sufficient,  without  adding  "  ?dt>iiixi 
the  jurisdiction  of  the  Admiralty. "(e) 

An  indictment  tried  at  the  assizes  under  this  statute  for  murder  committe<3.  on 
the  high  seas,  need  not  conclude  contra  formam  statuti,{f) 

By  the  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104,  s.  267,  "All  offex^TOS 
against  property  or  person  committed  in  or  at  any  place  either  ashore  or  afloat  out 
of  Her  Majesty's  dominions  hy  any  master,  seaman,  or  apprentice  who  at  the  C^mme 
when  the  offence  is  committed  is  or  within  three  months  previously  has  been  em- 
ployed in  any  British  ship  shall  be  deemed  to  be  offences  of  the  same  nature  re- 
spectively, and  be  liable  to  the  same  punishments  respectively,  and  be  inquireGi.  of, 
heard,  tried,  determined,  and  adjudged  in  the  same  manner  and  by  the  gsume 
Courts  and  in  the  same  places  as  if  such  offences  had  been  committed  within  t^li^ 
jurisdiction  of  the  Admirdlty  of  England." 

To  a  count  for  murder  since  this  statute,  which  alleged  the  murder  to  have  l>een 
committed  "  upon  the  high  seas,"  it  was  objected  that  it  ought  to  have  averred  tli^** 
♦IfiOl  ^^®  prisoners  were  on  *board  a  British  ship,  or  that  they  were  British  sut^ 
-I  jects ;  and  to  counts  alleging  that  the  prisoner  was  master  of  a  British  shi^ 
afloat  in  the  river  Elbe,  and  that  he  there  committed  the  murder,  it  was  object^^ 
that  these  counts  did  not  allege  the  murder  to  have  been  committed  "  on  the  hig>^^ 
seas."  But  Wightman,  J.,  thought  the  provision  in  the  7  &  8  Vict.  c.  2,  as  to  th^^ 
high  seas,  only  directory,  and  overruled  the  objections,  and,  as  they  were  on  th^^ 
record,  refused  to  reserve  them.(^) 

By  the  18  &  19  Vict.  c.  91,  s.  21,  "if  any  person,  being  a  British  subject,, 
charged  with  having  committed  any  crime  or  offence  on  board  any  British  ship  on 
the  high  seas  or  in  any  foreign  port  or  harbor,  or  if  any  person,  not  being  a  British 
subject,  charged  with  having  committed  any  crime  or  offence  on  board  any  British 
ship  on  the  high  seas,  is  found  within  the  jurisdiction  of  any  court  of  justice  in 
Her  Majesty's  dominions  which  would  have  had  cognizance  of  such  crime  or  offence 
if  committed  within  the  limits  of  its  ordinary  jurisdiction,  such  court  shall  have 
jurisdiction  to  hear  and  try  the  case  as  if  such  crime  or  offence  had  been  committed 
within  such  limits." 

A  ship,  public  or  private,  on  the  high  seas,  is  considered  a  part  of  the  territory 
to  which  the  ship  belongs,  and  a  foreigner  committing  an  offence  in  it  is  amenable 
to  the  laws  of  such  territory.  Upon  an  indictment  for  wounding  G.  Smith,  with 
intent  to  do  him  some  grievous  bodily  harm,  it  was  proved  that  the  prisoner,  a  for- 
eigner, being  a  sailor  and  one  of  the  crew  of  the  British  ship  Ontario,  maliciously 
and  unlawfully  wounded  the  prosecutor,  also  a  foreigner  and  a  sailor,  and  one  of  the 
crew  of  the  same  ship,  whilst  on  the  high  seas,  and  in  the  said  ship,  on  a  voyage 
from  London  to  the  coast  of  East  Africa.  The  prisoner  was  tried  and  convicted  at 
the  Assizes  at  Exeter ;  and  a  case  was  reserved  upon  the  question  whether  the  pris- 
oner, a  foreigner,  was  properly  convicted  of  the  offence  committed  on  the  high  seas. (A) 
In  another  ca8e,(i*)  upon  an  indictment  for  murder,  tried  at  the  Central  Criminal 
Court,  it  appeared  that  the  prisoner  was  a  foreigner,  and  had  committed  a  larceny 
in  England,  and  then  went  with  part  of  the  stolen  property  to  Hamburgh.  The 
owner  of  the  property  gave  information  to  the  London  police,  and  the  deceased, 
who  was  a  detective  ofiicer  of  that  force,  and  an  English  subject  went,  and,  with 
the  assistance  of  the  police  of  Hamburgh,  arrested  the  prisoner  there,  and  brought 
him  against  his  will  on  board  an  English  steamer  trading  between  Hamburgh  and 
London,  in  order  that  he  might  be  tried  for  the  larceny.  Hamburgh  is  on  the 
river  Elbe,  sixty  miles  fipm  the  sea;  but  the  tide  flows  higher  up  than  the  place 
where  the  steamer  was  when  the  prisoner  was  taken  on  board.  The  steamer  left 
Hamburgh  on  the  21st  of  November,  the  prisoner  being  in  irons,  and  on  the  22d, 
whilst  on  the  high  seas,  he  shot  the  officer,  who  died  of  the  wound.  If  the  killing 
had  been  by  an  Englishman,  in  an  English  county,  it  would  have  been  murder. 
The  deceased  had  no  warrant ;  and  a  case  was  reserved  upon  the  question  whether 

(«)  Reg.  V.  Jones,  I  Den.  0.  C.  101. 

(/)  Reg.  r.  Serva,  2  C.  A  K.  53  (61  E.  C.  L.  R.). 

Iff)  Reg.  V.  Menham,  1  F.  ft  F.  369.  (A)  Reg.  v.  Lopez,  D.  k  B.,  525. 

(t)  Reg.  V.  Saltier,  Ibid. 
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■e  was  anj  jorisdiction  to  try  the  prisoner  at  the  Central  Criminal  Court?  It 
1  eontend^  in  both  cases  that  there  was  no  jurisdiction  to  try  the  prisoner  ^^^  ^^ 
dder  sec.  21  of  the  18  &  19  Vict.  c.  91.  Lopez  was  not  "  found"  within  '• 
)  jurisdiction  of  the  Court  at  Exeter,  but  was  brought  into  the  jurisdiction  in 
itodj  and  against  his  will,  having  been  '^  found  "  in  the  ship.(A;)  This  clause 
i  intended  to  apply  to  cases  where  an  offender,  having  escaped,  was  discovered 
BTwards  within  another  jurisdiction.  In  Sattler^s  case,  the  original  caption  at 
jnbargh  was  unlawful,  and  he  was  illegally  taken  on  board  the  steamer.  There 
no  extradition  treaty  between  Hamburgh  and  this  country,  and  the  arrest  at 
imbnrgh  was  without  any  warrant  or  authority ;  and  therefore  it  cannot  be  said 
it  he  was  ** found''  within  the  jurisdiction  of  the  Central  Criminal  Court. 
9ondly,  in  neither  case  had  the  prisoner  committed  any  offence  for  which  he  was 
enable  to  the  English  law.  In  none  of  the  statutes,  except  the  18  &  19  Vict. 
91,  8.  21,  are  foreigners  mentioned,  and  they  arc  not  to  be  included  in  them  by 
plication.  It  must  be  admitted  that  Lopez  went  on  board  the  vessel  voluntarily; 
t  Battler,  as  a  foreigner,  owed  no  allegiance  to  our  laws ;  and  as  he  did  not  enter 
bo  our  jurisdiction  voluntarily,  no  allegiance  was  created  thereby.  No  allegiance 
n  be  created  by  bringing  a  foreigner  forcibly  and  illegally  from  his  own  land. 
JT  the  Crown  it  was  contended  : — First,  that  the  word  "  found  "  meant  that  a 
an  might  be  tried  at  any  place  where  he  is  at  the  time  of  the  trial.  Secondly, 
lit  it  is  a  general  principle  that  a  ship,  public  or  private,  on  the  high  seas  is,  for 
le  purpose  of  jurisdiction  over  crimes  therein  committed,  a  part  of  the  territory 
f  the  country  to  which  the  ship  belongs,  and  a  person  coming  voluntarily  or  in- 
ohintarily  on  board  an  English  ship  is  as  much  amenable  to  the  criminal  law  of 
fiogUnd  as  if  he  came  voluntarily  or  involuntarily  into  an  English  county.  Lord 
^pbell,  C.  J. :  "  We  are  all  of  the  opinion  that  in  both  these  cases  the  convic- 
i<m  nmst  be  sustained.  In  the  case  of  Lopez,  wo  have  no  doubt  that  the  offence 
iOBiinitted  by  the  prisoner  was,  under  the  circumstances,  an  offence  against  the 
ftWB  of  England.  The  prisoner,  a  foreigner,  was  in  an  English  ship;  he  was 
iBder  the  protection  of  English  laws,  and  he  therefore  owed  obedience  to  the 
English  laws,  and  was  guilty  of  an  offence  against  those  laws  when  he  maliciously 
TOnnded  another  foreigner,  one  of  the  crew  of  the  same  ship,  on  the  high  seas.  It 
8  Qnnecessary  to  enter  into  a  discussion  of  the  authorities  cited  to  prove  that 
>nqx)6ition — they  are  quite  overwhelming ;  and  I  am  glad  to  find  that  in  this  re- 
ipeet  the  law  of  America  and  France  is  the  same  as  our  own.  Then  the  only 
Aer  question  is,  whether  there  was  jurisdiction  under  the  commission  of  oyer  and 
^cnaiDer  to  try  the  prisoner  at  Exeter  for  that  offence ;  and  upon  that  point  we 
entertain  as  little  doubt.  The  Court  at  Exeter  would  not  have  had  jurisdiction 
More  the  18  &  19  Vict.  c.  91,  s,  21 ;  but  that  statute  is  quite  conclusive  on  the 
^jcet,  and  seems  to  have  been  passed  for  the  purpose  of  removing  any  doubt  that 
Bight  arise.  It  provides  that  offences  committed  by  foreigners  in  British  vessels 
^  the  high  seas  may  be  tried  by  any  Court  within  the  jurisdiction  of  which  the 
ofender  is  found,  if  the  offence  is  one  which  would  have  been  cognizable  by  such 
Cottrt,  supposing  it  to  have  been  committed  *within  the  limits  of  its  ordi-  ^^^  ^q 
^  jurisdiction.  Here  the  offence,  if  committed  within  the  county  of  ^ 
^^,  would  certainly  have  been  triable  at  Exeter ;  and  as  the  prisoner  was  found 
^thin  that  jurisdiction,  it  is  the  same  as  if  the  offence  had  been  committed  within 
{kcKmits  of  that  jurisdiction,  and  we  therefore  think  there  was  clearly  jurisdiction 
u»the  Court  at  Exeter  to  try  him  there,  and  that  he  was  legally  convicted.  With 
^^p^  to  the  case  of  Sattler,  we  think  it  equally  clear  that,  although  the  prisoner 
^*  foreigner,  the  offence  of  which  he  was  convicted  was  an  offence  against  the 
»W8  of  England.  [Lord  Campbell  here  stated  the  facts.]  Then,  here  a  crime  is 
•wnmitted  by  the  prisoner  on  board  an  English  ship  on  the  high  seas,  which 
^oold  have  been  murder  if  the  killing  had  been  by  an  Englishman  in  an  English 
••••tyj  and  we  are  of  opinion  that,  under  these  circumstances,  whether  the 
ctptnre  at  Hamburgh  and  the  subsequent  detention  were  lawful  or  unlawful,  the 

U)  Th«  case  did  not  state  how  Lopez  came  into  custody ;  but  this  was  the  aas«rt\o\i  m 
«•  trfament. 
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prisoDer  was  guilty  of  murder  and  an  offence  against  the  laws  of  England ;  fo 
was  in  an  English  ship — part  of  the  territory  of  England — entitled  to  the 
tion  of  the  English  law,  and  he  owed  ohedience  to  that  law ;  and  he  comml 
the  crime  of  murder — that  is  to  say,  he  shot  the  detective  officer,  not  for  the 
pose  of  obtaining  his  liberation,  but  for  revenge,  and  of  malice  prepense, 
comes  the  question,  whether  the  Central  Criminal  Court  had  jurisdiction  to 
the  prisoner  for  this  offence ;  and  it  appears  to  us  that  the  late  Act  was  fra 
for  the  purpose  of  obviating,  and  does  obviate,  all  doubt  upon  such  a  subject, 
man  is  '  found '  wherever  he  is  actually  present,  and  the  prisoner  was  *  fou 
within  the  jurisdiction  of  the  Central  Criminal  Court,  and  we  are  all  of  opi 
that  the  Court  had  jurisdiction  to  try  him.     It  was  contended  that  the  pris«=>oer 
was  not  ^  found  '  within  the  jurisdiction,  because  he  was  brought  within  it  ag^jAst 
his  will ;  but,  upon  the  construction  of  the  statute,  we  are  all  of  a  differeo^ 
opinion."(/) 

The  prisoner  was  convicted  of  manslaughter  committed  on  board  the  Gufltav 
Adolph  on  the  high  seas,  at  a  point  about  five  days'  sail  from  Pernambuco,  and 
about  200  miles  from  the  nearest  land ;  the  ship  was  built  at  Kiel,  in  the  duchy 
of  Holstcin,  and  sailed  thence  to  London,  and  thence  on  the  voyage  in  which  the 
offence  was  committed.  All  the  officers  and  crew  were  foreigners  ;  the  prisoaer 
was  the  second  mate,  and  the  deceased  the  master.  The  ship  was  sailing  und^ 
the  English  flag  when  the  offence  was  committed.  The  crew  were  told  before  sai^' 
ing  that  Mr.  Rehder  was  sole  owner.  He  was  not  born  an  Englishman.  ^^ 
certified  copy  of  the  register  of  the  Gustav  Adoph  under  the  17  &  18  Vict  c.  IC^^ 
was  put  in,  and  admitted  Si9  primd  facie  evidence  that  the  ship  was  a  British  shi 
Certain  letters  were  put  in,  which,  it  was  urged,  showed  a  partnership  betwecs^ 
Rehder  and  Ehlers,  and  it  was  urged  that  under  the  17  &  18  Vict.  c.  104,  ss.  1 
38,  and  103,  the  owner  of  a  beneficial  interest  in  a  British  ship  must  be  qualifii 
in  the  same  way  as  the  owner  of  a  legal  interest ;  that,  even  admitting  that  thi 
registration  of  the  ship  in  the  name  of  Rehder  was  primd  facie  evidence  that  h 
was  owner,  it  could  be  no  evidence  of  Ehler*s  qualification,  and  therefore  the  lettei 

(/)  Reg.  1'.  Lopez  and  Reg.  v.  Saltier,  supra.  These  cases  were  argued  separately,  bu 
only  one  judgment  delivered.  All  that  these  cases  really  decide  is  that  the  prisoaers 
were  pro])crly  tried  under  the  18  &  19  Vict.  c.  91,  s.  21,  and  it  was  quite  unnecessary  to 
decide  whether  they  could  have  been  tried  under  any  other  act,  and  it  is  to  be  regretted 
that  Lord  Campbell  should  have  said  that  they  could  not,  as  that  dictum  is  clearly  erro- 
neous ;  and  as  the  18  &  19  Vict.  c.  91,  and  11  k  IS  Vict.  c.  104,  apply  only  to  merchant 
vessels,  it  is  right  to  correct  that  error.  In  the  argument  in  Reg.  v.  Lopez,  C.  J.  Cockburn 
said,  *'  There  is  a  strong  opinion  that  but  for  the  difficulty  as  to  laying  the  venue,  a  per- 
son committing  an  offence  on  the  high  seas  in  an  English  ship  would  have  been  amenable 
to  punishment  at  the  common  law."  And  that  opinion  is  clearly  right.  The  distinction 
is  this :  wherever  a  murder  or  other  felony  against  the  law  of  nature  or  nations  was  com- 
mitted in  England  or  on  the  narrow  seas,  it  was  triable  by  jury  in  the  Court  of  King's 
Bench  and  courts  of  oyer  and  terminer  and  gaol  delivery.  But  wherever  a  murder  or  such 
other  felony  was  committed  on  the  high  seas  it  could  not  be  tried  by  a  jury  (because  a 
jury  by  the  common  law  could  only  take  cognizance  of  felonies  committed  within  the  local 
jurisdiction  from  which  they  were  summoned),  but  such  murders  and  other  felonies  were 
always  triable  by  the  court  of  admiralty,  which  proceeded  according  to  the  course  of  the 
civil  law.  To  this  proceeding,  there  was  the  vital  objection  that  it  did  not  try  by  a  jury, 
and  either  the  accused  must  plainly  confess  his  offence,  or  there  must  bu  two  witnesses 
who  saw  the  offence  committed  ;  and  this  led  to  the  passing  of  the  28  Hen.  8,  c.  15,  as  is 
plain  from  the  preamble  and  3  Inst.  112.  Now,  that  act  in  terms  makes  "all  treasons, 
felonies,  robberies,  murders,  and  confederacies"  committed  upon  the  sea,  or  in  any  haven, 
river,  creek  or  place  where  the  admiral  has  jurisdiction,  triable  by  commissions  issued 
under  that  act,  and  as  that  act  did  not  create  or  alter  any  offence,  but  left  the  offences  as 
they  were  before  it  passed,  3  Inst.  112,  it  is  clear  that  all  the  offences  mentioned  in  it 
were  offences  triable  by  the  court  of  admiralty,  and  were  by  that  act  made  triable  by  a 
jury  under  the  commissions  issued  under  it.  Then  the  7  &  8  Vict.  c.  2,  s.  I,  gave  courts 
of  oyer  or  terminer  or  general  gaol  delivery  all  the  powers  which  were  given  by  any  act 
to  commissioners  in  any  commission  of  oyer  and  terminer  for  trying  offences  committed 
within  the  jurisdiction  of  the  Admiralty.  Sjo  that  it  is  clear  that  the  courts  of  oyer  and 
terminer  and  gaol  delivery  have  now  the  same  jurisdiction  as  commissioners  under  the  28 
Hen.  8,  c.  15,  or  as  the  Court  of  Admiralty  before  that  act  passed.  In  other  words,  sach 
murders  and  other  felonies  are  now  triable  by  the  courts  of  oyer  and  terminer  and  gaol 
delivery. 


e 
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proviDg  £hler*8  interest  in  the  ship  rebutted  the  primd  facte  evidence  that  she 
a  British  ship.  And,  on  a  case  reserved,  it  was  held  that  there  was  primd 
Mcie  evidence  that  she  was  a  British  ship ;  as  there  was  evidence  of  a  certificate 
of  registry  in  London,  wherein  Rchder  was  described  as  the  owner  at  that  time 
resident  in  London,  and  the  ship  was  sailing  under  the  British  flag;  but  that  the 
jcfrtmd  facte  proof  was  rebutted  by  the  proof  that  Rehder  was  alien  born  ;  and  that 
^here  was  no  presumption  that  letters  of  denization  or  naturalization  had  been 
^i^Dted  to  him,  hy  reason  that  he,  being  alien  born,  would  have  become  liable 
t4)  penalties  under  the  Act  for  registering  the  ship  as  belonging  to  a  British 
owner.(/Z) 

*The  prisoner,  the  master  of  an  English  ship,  entered  into  a  contract  with    p^«  ^o 
the  Chilian  Government,  whereby  he  agreed  to  convey  to  the  port  of  Liverpool   ^ 
five  persons  who  had  been  ordered  by  that  Government  to  be  transported.     These 
persons  were  brought  by  force  on  board  the  ship,  guarded  by  soldiers  of  that  State, 
and  coDveyed  by  the  prisoner,  under  the  contract,  and  against  their  will,  to  Liver- 
pool   At  the  time  the  prisoner  received  those  persons  on  board,  the  ship  was  lying 
is  the  territorial  waters  of  Chili.     The  prisoner  having  been  convicted  on  these 
faete  upon  an  indictment  for  falsa  imprisonment  and  assault  tried  at  Liverpool,  it 
^vvag  held  that  the  conviction  could  not  be  sustained  for  what  was  done  within  the 
Chilian  waters.     It  must  be  assumed  that  in  Chili  the  act  of  the  Government 
towards  its  subjects  was  lawful ;  and,  although  an  English  ship,  in  some  respects, 
carries  with  her  the  laws  of  her  country  in  the  territorial  waters  of  a  foreign  State, 
yet,  in  other  respects,  she  is  subject  to  the  laws  of  that  State,  as  to  acts  done  to  the 
Subjects  thereof.     The  Government  could  justify  all  that  it  did  within  its  own  ter- 
ntory,  and  it  followed  that  the  prisoner  could  justify  all  that  he  did  there  as  agent 
Ar  the  Government,  and  under  its  authority.(m)     But  the  conviction  was  sustained 
Av  that  which  was  done  out  of  the  Chilian  territory.     It  is  clear  that  an  English 
^hipoD  the  high  sea,  out  of  any  foreign  territory,  is  subject  to  the  laws  of  England; 
^ad  persons,  whether  foreign  or  English,  on  board  such  ship,  are  as  much  amenable 
to  English  law  as  they  would  be  on  English  soil.     Such  being  the  law,  if  the  act 
of  the  prisoner  amounted  to  false  imprisonment  he  was  liable  to  be  convicted, 
^'ow,  as  the  contract  of  the  prisoner  was  to  receive  the  five  persons  on  board  the 
ship  and  to  take  them,  without  their  consent,  over  the  sea  to  England,  although  he 
Was  justified  in  first  receiving  them  in  Chili,  yet  that  justification  ceased  when  he 
fused  the  line  of  Chilian  jurisdiction,  and  afler  that  it  was  a  wrong  which  was 
UiteDtionally  planned  and  executed  in  pursuance  of  the  contract,  amounting  in  law 
to&lse  imprisonment.     It  may  be  that  transportation  to  England  is  lawful  by  the 
Uw  of  Chili,  and  that  a  Chilian  ship  might  so  lawfully  transport  Chilian  subjects ; 
hut  foe  an  English  ship  the  laws  of  Chili,  out  of  that  State,  are  powerless,  and  the 
lawfalness  of  the  acts  must  be  tried  by  English  law.(n) 

By  the  last  clause  of  sec.  1  of  the  7  &  8  Vict.  c.  2,  the  Court  may  *'  order  the 
ptymeotof  the  costs  and  expenses  of  the  prosecution  of  Admiralty  offences  in  the 
BuuiDer  prescribed  by  the  7  Geo.  4,  c.  64,  in  the  case  of  felonies  tried  in  the  Court 
of  Admiralty ;"  and  by  the  last  clause  in  the  17  &  18  Vict  c.  104,  s.  267,  the 
costs  of  the  prosecution  of  any  such  offence  as  is  therein  mentioned  may  p^.  ^ . 
*be  directed  to  be  paid  in  the  same  manner  as  costs  of  prosecutions  ibr  ■- 
offeaces  committed  within  the  jurisdiction  of  the  Admiralty  of  England. 

The  12  and  13  Vict.  c.  96,  provides  that  the  prosecution  and  trial  in  the  colonies 
^  tny  treason,  piracy,  felony,  robbery,  murder,  conspiracy  or  other  offence  of  what 
D&toreor  kind  soever,  committed  upon  the  sea  or  in  any  haven,  river,  creek  or 
pttoe  where  the  admiral  has  jurisdiction,  shall  be  in  the  same  manner  as  if  such 
offence  had  been  committed  upon  any  waters  within  the  limits  of  such  colony  ;(o) 
^d  that  the  punishment  of  any  such  offence  shall  be  the  same  as  if  it  had  been 
<^Dutted  in  England  ;(j>)  and  that  in  cases  of  murder  and  manslaughter,  where 

{U)  Reg.  V.  Bjornsen,  12  Law  T.  473;   10  Cox  C.  C.  74. 
(m)  Dobree  v.  Napier,  2  Bingh.  N.  G.  781  (29  E.  G.  L.  R.). 
(ft)  Reg.  V.  Lesley,  Bell  G.  C.  220. 
(0)  Sec.  1. 
(p)  Sec.  2. 
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ihe  death  is  in  any  colony,  and  the  cause  of  the  death  elsewhere,  the  offence  ma; 
he  dealt  with,  tried  and  punished  as  if  it  had  heen  wholly  committed  in  tha 
colony ;  and  that  where  the  death  is  within  the  jurisdiction  of  the  Admiral^ 
wherever  the  cause  of  death  may  have  heen,  the  offence  shall  he  held  for  the  pur 
pose  of  the  Act  to  have  heen  wholly  committed  upon  the  sea.(^) 


*165]  *CHAPTER  THE  NINTH. 

OF  NEQLECTINQ   QUARANTINE,  OF  SPREADING   CONTAGEOUS   DISORDERS,  AND  01 

INJURY  TO  THE  PUBLIC  HEALTH. 

Sec.  L — Of  neglecting  Quarantine, 

The  performance  of  quarantine^  or  forty  days*  probation,  when  ships  arrive  fron 
countries  infected  with  contagious  disorders,  having  been  considered  ai)  of  thi 
highest  importance,  with  reference  to  the  public  health  of  the  nation,  has  been  en 
forced  from  time  to  time  by  various  legislative  enactments.  These  were  formorlj 
of  considerable  severity ;  but  the  6  Geo.  4,  c.  78,  repeals  all  former  Acts  upon  thii 
subject,  and  enforces  the  performance  of  quarantine  principally  by  pecuniary  penal 
ties.  Some  offences,  however,  subject  the  offender  to  imprisonment,  and  some  aw 
of  the  degree  of  felony.  It  may  be  here  observed,  that  in  a  case  which  arose  upoi 
26  Oco.  2,  c.  6,  which  enacted,  that  all  persons  going  on  board  ships  coming  fron 
infected  places  should  obey  such  orders  as  the  King  in  Council  should  make,  bu 
did  not  award  any  particular  punishment,  nor  contain  a  clause  as  to  the  jurisdic 
tion  of  the  justices  of  the  peace,  it  was  holden  that  disobedience  of  such  an  ordei 
of  council  was  an  indictable  offence,  and  punishable  as  a  misdemeanor  at  commoi 
law.(a) 

By  the  6  Geo.  4,  c.  78.  s  17,  "  if  any  commander,  master,  or  oiher  person 
having  charge  of  any  vessel  liable  to  perform  quarantine,  and  on  board  of  which  th' 
plague,  or  other  infectious  disease  or  distemper,  shall  not  then  have  appeared,  shaj 
himself  quit,  or  shall  knowingly  permit  or  suffer  any  seaman  or  passenger  cominj 
in  such  vessel  to  quit  such  vessel,  by  going  on  shore,  or  by  going  on  board  an; 
other  vessel  or  boat,  before  such  quarantine  shall  be  fully  performed,  unless  b; 
such  license  as  shall  be  granted  by  virtue  of  any  order  in  council,  to  be  made  coi 
cerning  quarantine  as  aforesaid,  or  in  case  any  commander  or  other  person  haviuj 
charge  of  such  vessel  shall  not,  within  a  convenient  time  after  due  notice  giVen  fo 
that  purpose,  cause  such  vessel,  and  the  lading  thereof,  to  be  conveyed  into  th 
place  and  places  appointed  for  such  vessel  and  lading  to  perform  quarantine ;  thei 
and  in  every  such  case  every  such  commander,  master,  or  other  person  as  aforesaid 
for  every  such  offence  shall  forfeit  and  pay  the  sum  of  four  hundred  pounds ;  an* 
if  any  such  person  coming  in  any  such  vessel  liable  to  quarantine  (or  any  pilot  o 
other  person  going  on  board  the  same,  either  before  or  aft«r  the  arrival  of  sue! 
vessel  at  any  port  or  place  in  the  United  Kingdom,  or  the  islands  aforesaid),  shal 
♦1  fifil  ®^*^^^  before  *or  aft«r  such  arrival,  quit  such  vessel,  unless  by  such  licena 
-*  as  aforesaid,  by  going  on  shore  in  any  port  or  place  in  the  United  Kingdon 
or  the  islands  aforesaid,  or  by  going  on  board  any  other  vessel  or  boat,  wit 
intent  to  go  on  shore  as  aforesaid,  before  such  vessel  so  liable  to  quarantine  i 
aforesaid  shall  be  regularly  discharged  from  the  performance  thereof,  it  shall  an 
may  be  lawful  for  any  person  whatsoever,  by  any  kind  of  necessary  force,  1 
compel  such  pilot  or  other  person  so  quitting  such  vessel  so  liable  to  quarantine,  t 
return  on  board  the  same ;  and  every  such  pilot  or  other  person  so  quitting  sue 
vessel  so  liable  to  quarantine  shall  for  every  such  offence  suffer  imprisonment  f( 

(q)  Sec.  3.  Sec.  4  provides  that  the  act  shall  not  affect  the  jurisdictioa  of  the  Gourta  \ 
New  South  Wales  and  Van  Diemen's  land.  The  18  k  19  Vict.  c.  91,  s.  21,  provides  thi 
nothing  contained  in  that  section  shall  affect  the  12  k  13  Vict.  c.  96. 

(a)  Rex  V.  Harris,  4  T.  R.  202,  2  Leach  549. 
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the  epace  of  six  months,  and  shall  forfeit  and  pay  the  sum  of  three  hundred 

Sec.  21.  "  If  any  officer  of  his  Majesty's  customs,  or  any  other  officer  or  person 
vhatsoeyer,  to  whom  it  doth  or  shall  appertain  to  execute  any  order  or  orders  made 
or  to  be  made  concerning  quarantine,  or  the  prevention  of  infection,  as  notified  as 
aforesaid,  or  to  see  the  same  put  in  execution,  shall  knowingly  and  wilfully  em- 
bezzle any  goods  or  articles  performing  quarantine,  or  he  guilty  of  any  other  hreach 
or  neglect  of  his  duty  in  respect  to  the  vessels,  persons,  goods,  or  articles  perform- 
ing quarantine,  every  such  officer  or  person  so  offending  shall  forfeit  such  office  or 
employment  as  he  may  he  possessed  of,  and  shall  hecome  from  thence  in  capable  to 
hold  or  enjoy  the  same,  or  to  take  a  new  grant  thereof;  and  every  such  officer  and 
person  shall  forfeit  and  pay  the  sum  of  two  hundred  pounds ;  and  if  any  such 
officer  or  person  shall  desert  from  his  duty  when  employed  as  aforesaid,  or  shall 
l^Dowingly  and  willingly  permit  any  person,  vessel,  goods,  or  merchandize,  to  depart 
or  to  be  conveyed  out  of  the  said  lazaret  vessel  or  other  place  as  aforesaid,  unless 
by  permission  under  an  order  of  his  Majesty,  by  and  with  the  advice  of  his 
ooQncil,  or  under  an  order  of  two  or  more  of  the  lords  or  others  of  his  privy 
council ;  or  if  any  person  hereby  authorized  and  directed  to  give  a  certificate  of  a 
Vessel  having  duly  performed  quarantine  or  airing,  shall  knowingly  give  a  false 
pertificate  thereof,  every  such  person  so  offending  shall  be  guilty  of  felony  ;(6)  and 
J^'any  such  officer  or  person  shall  knowingly  or  wilfully  damage  any  goods  perform- 
^Og  quarantine  under  his  direction,  he  shall  be  liable  to  pay  one  hundred  pounds 
damages,  and  full  costs  of  suit,  to  the  owner  of  the  same/' 

The  publication  in  the  London  Gazette  of  any  order  in  council,  or  of  any  order 
»*J  two  or  more  of  the  lords  or  others  of  the  privy  council,  made  in  pursuance  of 
^lie  Act,  or  his  Majesty's  royal  proclamation  made  in  pursuance  of  the  same,  is  to 
l^  deemed  and  taken  to  be  sufficient  notice  to  all  persons  concerned,  of  all  matters 
^lierein  respectively  contained. 

The  statute  also  enacts,  that  in  any  prosecution,  suit,  or  other  proceedings  against 
•^y  person,  for  any  offence  against  this  Act,  or  any  which  may  hereafter  be  passed 
^*oneerning  quarantine,  or  for  any  breach  or  disobedience  of  any  order  made  by  his 
^lajesty  by  the  advice  of  his  privy  council,  concerning  quarantine,  and  the  preven- 
tion of  infection,  notified  or  published  as  aforesaid,  or  of  any  order  or  orders  made 
»J  two  or  more  of  the  privy  council,  the  *an8wers  of  the  commander,   rj|tif>7 
^*ia«ter,  or  other  person,  hav.ng  charge  of  any  vessel,  to  any  questions  or  ■- 
^citerrogatories  put  to  him  by  virtue  and  in  pursuance  of  the  Act,  or  of  any  Act 
Which  may  hereafter  be  passed  concerning  quarantine,  or  of  any  such  order  or 
^^rders  as  aforesaid,  shall  be  received  as  evidence  so  far  as  the  same  relate  to  the 
place  from  which  such  vessel  came,  or  to  the  place  or  places  at  which  she  touched 
in  the  course  of  her  voyage :  and  also  that  where  any  vessel  shall  have  been  directed 
to  perform  quarantine  by  the  superintendent  of  quarantine,  or  his  assistant,  or, 
where  there  is  no  superintendent  or  assistant,  by  the  principal  officer  of  the  customs 
*tioy  port  or  place,  or  other  officer  of  the  customs  authorized  to  act  in  that  behalf; 
the  having  been  so  directed  to  perform  quarantine  shall  be  given  and  received  as 
^deoce  that  such  vessel  was  liable  to  quarantine,  unless  satisfactory  proof  be  pro- 
doeed  by  the  defendant  to  show  that  the  vessel  did  not  come  from,  or  touch  at, 
^y  Boeh  place  or  places  as  is  or  are  stated  in  the  said  answers,  or  that  such  vessel, 
ilUiough  directed  to  perform  quarantine,  was  not  liable  to  the  performance  thereof, 
^od  it  further  enacts,  that  where  atiy  vessel  shall  in  fact  have  been  put  under 
<lQanQtine  by  the  superintendent,  &c.,  and  shall  actually  be  performing  the  same, 
nch  TesBel  shall,  in  any  prosecution,  &c.,  for  any  offence  against  this  act,  or  any 
<^er  act  hereafter  passed  concerniug  quarantine,  or  against  any  orders  of  council 
tt  aforesaid,  be  deemed  liable  to  quarantine,  without  proving  in  what  manner  or 
^  what  circumstances  such  vessel  became  liable  to  the  performance  thereof. 

(M^hif  act  specifies  no  punishment  for  principals;  they  aro,  therefore,  punishable 
•**wihe  TAB  Geo.  4,  c.  28,  as.  8,  9 ;  1  Vict  c.  90,  a.  6,  and  20  &  21  Vict.  c.  3,  8.  2,  ante, 
Pf-3)  ^;  and  m  to  accetaoriea,  aee  antej  p.  67,  e^  teq. 
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Sec.  IL —  Of  Spreading  Contagious  Disorders,  and  of  Injury  to  the  Public  Health 

With  the  same  regard  to  the  public  health,  upon  which  the  statutes  relating  tc 
quarantine  have  proceeded,  the  Legislature  appears  to  have  acted  in  former  times 
in  making  persons  guilty  of  felony  who,  being  infected  with  the  plague,  went  abroad 
and  into  company,  with  infectious  sores  upon  them,  after  being  commanded  by  the 
magistrates  to  stay  at  home.(c)  The  statute  which  contained  this  enactment,  aflei 
being  continued  for  some  time,  is  now  expired :  but  Lord  Hale  puts  the  question 
whether  if  a  person  infected  with  the  plague  should  go  abroad  with  inteiU  to  infect 
another,  and  another  be  thereby  infected  and  die,  it  would  not  be  murder  by  the 
common  law.((/)  And  he  seems  to  consider  it  as  clear,  that  though  where  no  sucl 
intent  appears  it  cannot  be  murder,  yet,  if  by  the  conversation  of  such  a  persoo 
another  should  be  infected,  it  would  be  a  great  misdemeanor. (J) 

In  a  case  relating  the  small-pox,  it  was  held  that  the  exposing  in  the  public 
highway,  with  a  full  knowledge  of  the  fact,  a  person  infected  with  a  contagiouf 
't'lfif^l  ^^^^^^^^  ^^  ^  common  nuisance,  *and  as  such  the  subject  of  an  indictment 
•1  The  defendant  was  indicted  for  carrying  her  child,  while  infected  with  the 
small-pox,  along  a  public  highway,  in  which  persons  were  passing,  and  near  to  the 
habitations  of  the  King's  subjects :  and  having  suffered  judgment  to  go  by  default 
it  was  moved,  in  arrest  of  judgment,  that  it  was  consistent  with  the  indictment  thai 
the  child  might  have  caught  the  disease,  and  that  it  was  not  shown  that  the  ad 
was  unlawful,  as  the  mother  might  have  carried  it  through  the  street,  in  order  U 
procure  medical  advice ;  and  that  the  indictment  ought  to  have  alleged,  that  then 
was  some  sore  upon  the  child  at  the  time  when  it  was  so  carried.  It  was  also  urged 
that  the  only  offences  against  the  public  health  of  which  Hawkins  speaks  an 
spreading  the  plague  and  neglecting  quarantine  ;(e)  and  that  it  appeared  thai 
Lord  Hardwicke  thought  the  building  of  a  house  for  the  reception  of  patienti 
inoculated  with  the  small-pox  was  not  a  public  nuisance,  and  mentioned  that  upoi 
an  indictment  of  that  kind  there  had  been  an  acquittal.(/)  But  Lord  Ellenbo 
rough,  C.  J.,  said,  that  if  there  had  been  any  such  necessity  as  supposed  for  th< 
conduct  of  the  defendant,  it  might  have  been  given  in  evidence  as  matter  of  de 
fence :  but  there  was  no  such  evidence;  and  as  the  indictment  alleged  that  the  ae 
was  done  unlawfuUi/  and  injuriously^  it  precluded  the  presumption  that  there  wai 
any  such  necessity.  Le  Blanc,  J.,  in  passing  sentence  observed,  that  although  th< 
Court  had  not  found  upon  its  records  any  prosecution  for  this  specific  offence,  ye 
there  could  be  no  doubt  in  point  of  law,  that  if  any  one  unlawfully,  injuriously,  anc 
with  full  knowledge  of  the  fact,  exposes  in  a  public  highway  a  person  infected  witl 
a  contagious  disorder,  it  is  a  common  nuisance  to  all  the  subjects,  and  indictable 
as  such.  That  the  Court  did  not  pronounce  that  every  person  who  inoculated  fo: 
this  disease  was  guilty  of  an  offence,  provided  it  was  done  in  a  proper  manner,  anc 
the  patient  was  kept  from  the  society  of  others,  so  as  not  to  endanger  a  commuoi 
cation  of  the  disease.  But  no  person,  having  a  disorder  of  this  d^cription  upoi 
him,  ought  to  be  publicly  exposed,  to  the  endangering  the  health  and  lives  of  th< 
rest  of  the  subjects.(f7) 

In  a  subsequent  case,  where  the  indictment  was  against  an  apothecary  for  unlaw 
fully  and  injuriously  inoculating  children  with  the  small-pox,  and  while  they  wen 
sick  of  it,  unlawfully  and  injuriously  causing  them  to  be  carried  along  the  publi< 
street,  it  was  moved  in  arrest  of  judgment,  that  this  was  not  any  offence;  that  th< 
case  differed  materially  from  that  of  Rex  v.  Vantandillo,  as  it  appeared  that  th( 
defendant  was  by  profession  a  person  qualified  to  inoculate  with  this  disease,  if  i 
were  lawful  for  any  person  to  inoculate  with  it.  That  as  to  its  being  alleged  tha 
the  defendant  caused  the  children  to  be  carried  along  the  street,  it  was  no  mor 

(c)  2  (valgo  I.)  Jac.  1,  c.  31,  s.  7 ;  1  Hale  432,  695  ;  3  Inst.  90. 

{d)  1  Hale  432. 

(e)  1  Hawk.  P.  C.  c.  62,  63. 

(/)  Adoq.,  3  Atk.  750.  In  2  Chitt.  Crim.  Law,  656,  there  is  an  indicimeut  against  ai 
apothecary  for  keeping  a  common  inoculating  house  near  the  chnrch  in  a  town ;  an< 
the  Cro.  Circ.  A.  365,  is  referred  to. 

(g)  Rex  V.  VanUndillo,  4  M.  ft  S.  73. 
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than  this,  that  he  directed  the  patients  to  attend  him  for  advice  instead  of  visiting 
them,  or  that  he  prescribed  what  he  might  deem  essential  for  their  recovery,  air, 
and  exercise.     And  ^it  was  observed  that  in  Rex  v.  Sutton^(h)  which  was  r-^^  />q 
an  indictment  for  keeping  an  inocalating-house,  and  therefore  much  more  ^ 
likely  to  spread  infection  than  what  had  been  done  here,  the  Court  said  that  the 
defendant  might  demur.     But  Lord  Ellenborough,  C.  J.,  said  that  the  indictment 
Itid  the  act  to  be  done  unlawful/^  and  injurioush/  ;  and  that  in  order  to  support 
this  statement  it  must  be  shown,  that  what  was  done  was,  in  the  manner  of  doing 
it,  incautious,  and  likely  to  affect  the  health  of  others.     That  the  words  uiUawfully 
and  injuriously  precluded  all  legal  cause  of  excuse.     And  Le  Blanc,  J.,  in  passing 
sentence  observed  that  in  all  times  it  was  unlawful  and  an  indictable  offence  to  ex- 
pose persons  affected  with  contagious  disorders,  and  therefore  liable  to  communi- 
cate them  to  the  public,  in  a  place  of  public  resort. (t) 

By  the  3  &  4  Vict.  c.  29,  s.  8,  which  was  passed  to  extend  the  practice  of  vacci- 
natioo,  "  any  person  who  shall  from  and  after  the  passing  of  this  Act  (23  July, 
1840)  produce  or  attempt  to  produce  in  any  person,  by  inoculation  with  variolous 
matter,  or  by  wilful  exposure  to  variolous  matter,  or  to  any  matter,  article  or  thing, 
impregnated  with  variolous  matter,  or  wilfully  by  any  other  means  whatsoever  pro* 
duce  we  disease  of  small-pox  in  any  person  in  England,  Wales,  or  Ireland,  shall  be 
liable  to  be  proceeded  against  and  convicted  summarily  before  any  two  or  more 
JQStices  of  the  peace  in  petty  sessions  assembled,  and  for  every  such  offence  shall, 
upon  conviction,  be  imprisoned  in  the  common  gaol  or  house  of  correction  for  any 
tenn  not  exceeding  one  month."  And  by  the  16  &  17  Vict.  c.  100,  vaccination 
WIS  made  compulsory,  and  penalties  recoverable  before  two  justices  imposed  on 
persons  neglecting  to  comply  with  its  provisions.(A;) 

The  public  health  may  be  injured  by  selling  unwholesome  food ;  and  it  is  an  in- 
dictable offence  to  mix  unwholesome  ingredients  in  anything  made  and  supplied  for 
the  food  of  man.  And  if  a  master  knows  that  his  servant  puts  into  bread  what 
the  law  has  prohibited,  and  the  servant,  from  the  quantity  he  puts  in.  makes  the 
bread  unwholesome,  the  master  is  answerable  criminally,  for  he  should  have  taken 
care  that  more  than  is  wholesomei  was  not  inserted.  The  indictment  was  against 
the  contract  baker  for  a  military  asylum,  for  delivering  for  the  use  of  the  children 
belon^iDsc  to  the  asylum  divers  loaves  containing  noxious  materials,  which  he  knew. 
1  he  evidence  was  that  they  contained  crude  lumps  of  alum,  and  that  alum  was 
ID  unwholesome  ingredient,  and  that  the  defendant's  foreman  made  the  loaves;  but 
the  jary  found  that  the  defendant  knew  he  used  alum.  Upon  a  motion  for  a  new 
trial  the  Court  thought  that  if  the  master  suffered  the  use  of  a  prohibited  article, 
it  was  his  duty  to  take  care  that  it  was  not  used  to  a  noxious  extent,  and  that  he 
Wis  answerable  if  it  was.  A  rule  for  arresting  the  judgment  was  then  moved  for, 
on  the  ground  that  the  indictment  did  not  specify  what  the  noxious  ingredients 
Were,  or  state  that  the  loaves  were  delivered  to  be  eaten  by  the  children ;  but  the 
Court  held  the  former  not  necessary,  because  the  ingredients  were  in*  the  r+n^n 
defendant's  knowledge ;  and  the  allegation  that  the  loaves  were  delivered  ■- 
for  the  use  and  supply  of  the  children,  must  mean  that  they  were  delivered  for 
their  eating ;  and  the  rule  was  refused. (/) 

'*  VjctUiillers,  butchers,  and  other  common  dealers  in  victuals,  are  not  merely  in 
the  same  situation  that  common  dealers  in  other  commodities  are,  and  liable  under 
the  Fame  circumstances  that  they  are,  so  that  if  an  order  be  sent  to  them  to  be 
eiecutod  they  are  presumed  to  undertake  to  supply  a  good  and  merchantable 
"nicle  J  but  they  are  also  liable  to  punishment  for  selling  corrupt  victuals,  by  virtue 

(M  4  Burr.  2116. 

(')  Hn  V.  Burnett,  4  .M.  k  S.  272. 

[^iThe  14  k  15  Vict,  c,  «K,  and  21  k  22  Vict.  c.  G4,  contain  other  provisions  on  this 
*°^jm  as  to  Ireland,  and  the  4  &  5  Vict.  c.  M2,  and  24  k  25  Vict.  c.  59,  as  to  England. 

^h  Hex  r.  Dixon,  3  M.  &  S.  11.  And  see  1  &  2  Geo.  4,  c.  50,  as  to  penalties  upon  bakers 
Jor  QBing  ^lym^  ^^^  jq  making  bread.  See  Ati.-Oen.  r.  Siddon,  1  Tyrw.  41,  as  to  the 
jjj%  of  a  roaster  for  the  acts  of  his  servant:  Att.-Geii.  v,  Riddell,  2  Tyrw.  523,  as  to  the, 
»|abUiiy  nf  a  husband  for  the  acts  of  his  wife  :  Lyons  v.  Martin,  H  A.  k  E.  612  (35  E.  O. 
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of  an  ancient  Btatute,(m)  certainly  if  they  do  so  knowingly^  and  probably  if  Uiej 
do  not."(n) 

If  a  person  publicly  exposes  or  causes  to  be  exposed  for  sale  in  a  market  meal 
unfit  for  human  food  as  and  for  meat  that  is  fit  for  human  food,  knowing  it  not  to 
be  so,  he  is  indictable  at  common  law.(o)  But  a  person  is  not  indictable  at  oommon 
law  for  sending  meat  unfit  for  human  food  to  a  salesman  in  a  market,  unless  he 
intend  it  to  be  sold  for  human  food.Q?) 

It  is  an  indictable  offcnco  at  common  law  to  bring  a  horse  infected  with  the 
.  glanders  into  a  public  place  to  the  danger  of  infecting  the  people  there :  and  an 
indictment,  which  alleges  that  the  defendant  knew  that  a  horse  was  infected  with 
a  contagious  and  infectious  disease  called  the  glanders,  and  that  he  brought  it  into  a 
public  place  among  divers  subjects  of  the  Queen  to  the  great  danger  of  infecting 
the  said  subjects  with  the  said  disease,  is  sufiicient,  afler  verdict,  without  ailing 
that  the  defendant  knew  that  the  disease  was  communicable  to  man.(^) 

Where  an  indictfuent  alleged  that  the  defendant  mixed  a  large  quantity  of  can- 
tharides  with  rum,  and  gave  the  mixture  to  a  woman  with  intent  that  she  should 
drink  it,  and  with  intent  thereby  to  injure  her  health,  and  that  the  woman,  not 
knowing  the  cantharides  to  have  been  mixed  with  the  rum,  drank  the  mixture, 
whereby  she  became  ill  for  a  long  space  of  time,  and  the  facts  corresponded  with 
the  statements  in  the  indictment.  Williams,  J.,  after  consulting  Cresswell,  J.,  held 
that  the  ofience  charged  was  not  a  misdemeanor  at  common  ]aw.(r) 

Of  late  years  many  excellent  provisions  have  been  made  for  promoting '  the 
public  health,  for  the  better  prevention  of  diseases,  and  for  preventing  the  adul- 
.,-.^^  teration  of  food,  by  the  11  &  12  Vict.  c.  63,  18  &  19  Vict.  cc.  116  k  121, 
^'^  J  22  &  23  Vict.  c.  84,  23  &  24  *Vict.  o.  77,  and  other  Act»,  but  their  pro- 
vbions  do  not  fall  within  the  scope  of  this  work. 

It  is  also  an  indictable  offence  to  convey  the  refuse  of  gas  into  a  great  public 
river,  and  thereby  to  render  the  waters  corrupt,  insalubrious,  and  unfit  for  the  use 
of  man,  and  the  directors  of  a  gas  company  are  responsible  for  the  acts  done  by 
their  superintendent  and  engineer  under  a  general  authority  to  manage  the  works, 
though  they  are  personally  ignorant  of  the  plan  adopted,  and  though  such  plan  be 
a  departure  from  the  original  and  understood  method  which  the  directors  had  no 
reason  to  suppose  was  discontinued :  for  if  persons  for  their  own  advantage  employ 
servants  to  conduct  works,  they  are  answerable  for  what  is  done  by  those  ser- 
vants. («) 
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OP  offences  against  the  revenue  laws  relating  to  the  customs  OB 

EXCISE. 

Amongst  the  offences  against  the  revenue  laws,  that  of  smuggling  is  one  of  the 
principal.  It  consists  in  bringing  on  shore,  or  in  carrying  from  the  shore,  goods, 
wares,  or  merchandise,  for  which  the  duty  has  not  been  paid,  or  goods  of  which  the 
importation  or  exportation  is  prohibited :  an  offence  productive  of  various  mischiefs 

(m)  61  H.  3,  8t.  6,  repealed  by  the  7*8  Vict.  c.  24,  which  also  repeals  an  act  for  "the 
punishment  of  a  butcher  selling  unwholesome  flesh:"  RuffheHil's  St.  p.  187,  vol.  1,  eithei 
of  H.  3,  E.  1»,  or  E.  2. 

(n)  Per  Parke,  B.,  delivering  the  judgment  of  the  Court  in  Burnby  *y.  Bollett,  16  M.  k  W. 
644,  and  see  4  Inst.  261. 

(o)  Reg.  V.  Stevenson,  3  F.  &  F.  100 ;  Reg.  v.  Jarvis,  3  F.  &  F.  108. 

(p)  Rog.  V.  Crawley,  3  F.  &  F.  109.  See  11  &  12  Vict.  c.  107,  s.  3  ;  and  18  k  19  Vict.  c. 
121,  8.  26,  as  to  these  offences  when  punishable  summarily. 

iq)  Reg.  V.  Henson,  Dears.  C.  C.  24. 
r)  Reg.  v.  Hanson,  2  C.  &  K.  912 ;  4  Cox  C.  G.  238.     See  the  24  &  25  Vict.  c.  100,  88.  23, 
24,  which  clearly  provide  for  such  cases  aa  the  preceding,  and  Rex  o.  Walkden,  1  Gox  C. 
C.  282. 
(«)  Rex  V.  Medley,  6  C.  &  P.  292  (25  B.  C.  L.  R.),  Lord  Denman,  C.  J. 
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to  »ociety.(a)     In  order  to  prevent  the  commission  of  offences  of  this  kind,  many 
lUtates  were  passed  from  time  to  time,  which,  in  addition  to  the  proceedings  at 
ooiDmon  law  for  assaulting  and  obstructing  revenue  officers  when  acting  in  the  cxc- 
eotion  of  their  duties,(6)  gave  to  those  officers  extraordinary  powers  and  protections, 
tod  punished  persons  endeavoring  to  resist   or  evade  the  laws  relating  to  the 
eostoms  and  excise.     The  16  &  17  Vict.  c.  107,  which  consolidates  the  laws  relat- 
ing to  the  customs,  makes  various  enactments  relating  to  the  forfeiture  of  vessels 
engaged  in  illegal  traffic,  and  of  uncustomed  goods,  which  do  not  come  within  the 
scope  of  this  treatise.     But  some  of  the  enactments  relating  to  the  right  to  proceed 
to  extremities,  when  necessary,  for  the  purpose  of  seizing  vessels  liable  to  seizure, 
tnd  the  right  to  search  for  and  seize  goods  liable  to  forfeiture,  may  properly  be 
here  mentioned.     And  the  offence  of  making  signals  to  smuggling  vessels  at  sea, 
and  the  several  offences  declared  to  be  felonies  by  this  statute,  require  to  be  partic- 
ularly noticed. 

By  the  16  &  17  Vict.  c.  107,  s.  218,  "If  any  ship  or  boat  liable  to  seizure  or  ex- 
amination under  this  or  any  Act  for  the  prevention  of  smuggling  shall  not  bring-to 
ihen  required  so  to  do,  on  being  chased  by  any  vessel  or  boat  in  Her  Majesty's 
nary  having  the  proper  pendant  and  ensign  of  Her  Majesty's  ships  hoist^jd,  or  by 
any  vessel  or  boat  duly  employed  for  the  prevention  of  smuggling,  having  a  proper 
pendant  and  ensign  hoisted,  it  shall  be  lawful  for  the  cnptain,  master,  or  other 
person  having  the  charge  or  command  of  such  vessel  or  boat  in  Her  Majesty's 
navy,  or  employed  as  aforesaid  (first  causing  a  gun  to  be  fired  as  a  signal),  to  fire 
at  or  into  such  ship  or  boat,  and  such  captain,  master,  or  other  person  acting  in 
hiaaid  or  by  his  direction,  shall  be  and  is  hereby  ^indemnified  and  dis-  r^-i^o 
charged  from  any  indictment,  penalty,  action,  or  other  proceeding  for  so  '- 
d(ring."(c) 

Sec.  219.  "Any  officer  or  officers  of  the  army,  navy,  or  marines,  duly  employed 
fi»  the  prevention  of  smuggling,  and  on  full  pay,  or  any  officer  or  officers  of  cus- 
toms, producing  his  or  their  warrant  or  deputation  (if  required),  may  go  on  board 
•ny  ship  which  shall  be  within  the  limits  of  any  port  of  the  United  Kingdom,  and 
nunmage  and  search  the  cabin  and  all  other  part8  of  such  ship  for  prohibited  or 
oncnstonied  goods,  and  remain  on  board  such  ship  so  long  as  she  shall  continue 
within  the  limits  of  such  port." 

Sec.  220.  "  Any  officer  of  customs  or  excise,  or  other  person  acting  in  his  or 
^eir  aid,  or  duly  employed  for  the  prevention  of  smuggling,  may,  upon  reasona- 
ble suspicion,  stop  and  examine  any  cart,  wagon,  or  other  means  of  conveyance, 
'or  the  purpose  of  ascertaining  whether  any  smuggled  goods  are  contained  therein; 
»nd  if  no  such  goods  shall  be  f'^und,  the  officer  or  other  person  so  stopping  and 
«amining  such  cart,  wagon,  or  other  conveyance,  having  had  probable  cause  to 
inspect  that  such  cart,  wagon,  or  other  conveyance  had  smuggled  goods  contained 
herein,  shall  not,  on  account  of  such  stoppage  and  search,  be  liable  to  any  prose- 
cntion  or  action  at  law  on  account  thereof;  and  all  persons  driving  or  conducting 
"Jich  cart,  wagon,  or  other  conveyance,  refusing  to  stop  or  allow  any  such  examina- 
tionwhen  re^juired  in  the  Queen's  name,  shall  forfeit  the  sum  of  one  hundred  pounds." 
Sec.  221.  "Any  officer  of  customs,  or  person  acting  under  the  direction  of  the 
^ttmissioners  of  customs,  having  a  writ  of  assistance  issued  from  the  Court  of 
wchequer,  may,  in  the  daytime,  enter  into  and  search(<7)  any  house,  shop,  cellar, 
^•rehouse,  room,  or  other  place,  and  in  case  of  resistance  break  open  doors,  chests, 

(«)  1  Hawk.  P.  C.  c.  48,  s.  1  ;  4  Blac.  Com.  155 ;  Bac.  Abr.  Smuggling. 
.  (^)  See  many  precedents  for  misdemeanors  at  common  law,  in  assaulting  and  obstruct- 
'"R  officer?  of  excise  and  customs,  acting  in  the  due  execution  of  their  offices :  4  Wentw.  385, 
'^"9-;  2  Chitt.  Crim.  Law,  127,  et  seg.  And  see  Brady's  case,  1  Bos.  &  Pul.  188,  where  it 
^u  (dmitted  that  the  offence  charged  in  the  indictment  was  an  offence  indictable  at 
«on>mon  law. 

(()  By  Eec.  357,  <*  ship  shall  mean  ship  or  vessel  of  any  description  unless  used  to  dis- 

^f^     *  *^*P  from  a  sloop  or  some  other  description  of  vessel." 

.^"^I'he  power  to  search  was  introduced  in  consequence  of  Rex  v.  Watts,  I  B.  &  Ad.  166 
IM  ^*  ^*  ^'J'  ^^^'^  *^  ^^^  doubted  whether  that  power  existed  under  the  6  Geo.  4,  c. 
/^>  *•  40,  and  where  it  was  also  doubted  whether  the  ordinary  writ  of  as&i&laiice  \7a%  noV 

▼OL.  I. — 10 


173  Of  Rbsistino  and  Evading  the  Revenue  Laws,    [book  i. 

trunks,  and  other  packages,  and  seize  and  bring  away  any  uncustomed  or  prohib- 
ited goods,  and  put  and  secure  the  same  in  the  Queen's  warehouse,  and  may  take 
with  him  any  constable,  headborough,  police  or  other  public  officer,  duly  sworn  as 
such,  who  may  act  as  well  without  the  limits  of  the  parish  or  other  place  for  which 
he  shall  be  so  sworn  as  within  such  limits;  and  all  write  of  assistance  so  issued 
shall  continue  in  force  during  the  reign  for  which  they  were  granted,  and  for  six 
months  afterwards/' 

Sec.  223.  *^A11  ships  and  boats,  and  all  goods  whatsoever,  liable  to  forfeiture, 
and  all  persons  liable  to  be  detained  for  any  offence  under  this  or  any  other  Act 
relating  to  the  customs,  shall  and  may  be  seized  or  detained  in  any  place,  either 
upon  land  or  water,  by  any  officer  or  officers  of  Her  Majesty's  army,  navy,  or 
marines,  duly  employed  for  the  prevention  of  smuggling,  and  on  full  pay,  or  by 
any  officer  or  officers  of  customs  or  excise,  or  by  any  person  having  authority  from 
the  commissioners  of  customs  or  inland  revenue  to  seize,  or  duly  employed  for  the 
prevention  of  smuggling;  and  all  ships,  boats,  and  goods  so  seized  shall,  as  soon  as 
*i  '•j.i   conveniently  may  be,  be  delivered  into  the  care  of  the  proper  officer  *ap- 

'  ^  pointed  to  receive  the  same ;  and  the  forfeiture  of  any  ship  or  boat  shall 
be  deemed  to  include  her  tackle,  apparel,  and  furniture,  and  the  forfeiture  of  any 
goods  shall  be  deemed  to  include  the  package  in  which  the  same  are  found,  and 
all  the  contents  thereof 

In  a  case  under  the  6  Geo.  4,  c.  108,  s.  34,  which  was  similar  to  sec.  223  of  the 
present  Act,  a  count  alleged  that  certain  spirituous  liquors  were  about  to  be  im- 
ported, in  respect  of  which  certain  duties  would  be  payable,  and  that  R.  H.  was 
a  person  employed  in  the  service  of  the  customs  of  our  Lord  the  King,  and  that 
it  was  the  duty  of  R.  II.,  as  such  person  so  employed  in  the  service  of  the  cus- 
toms as  aibresaid,  to  arrest  and  detain  all  such  goods  and  merchandizes  as  should 
within  his  knowledge  be  imported,  which,  upon  such  importation  thereof,  would 
become  forfeited ;  and  that  the  defendant  unlawfully  solicited  R.  H.  to  forbear  to 
arrest  and  detain  the  said  goods;  it  was  objected,  in  arrest  of  judgment,  that  as 
the  law  did  not  cast  upon  all  persons  in  the  service  of  the  customs  the  duty  of 
making  seizures,  and  the  count  did  not  show  that  H.  was  a  person  coming  within 
any  oi  the  three  classes  described  in  sec.  34  of  6  Geo.  4,  c.  108,  the  count  was 
bad:  and  the  Court  held  that  the  allegation  that  it  was  U.'s  duty  to  seize  goods, 
which  upon  importation  were  forfeited,  was  an  allegation  of  matter  of  law.  That 
being  so,  the  facts  from  which  that  duty  arose  ought  to  have  been  stated  in  the 
count.  If,  indeed,  it  could  be  said  to  be  the  duty  of  every  person  employed  in  the 
service  of  the  customs  to  seize  such  goods,  then  the  allegation  would  have  been 
sufficient.  But  it  clearly  was  not  the  duty  of  every  such  person,  and  therefore  the 
indictment  was  bad.(e) 

Sec.  238.  '^If  any  person  liable  to  be  detained  under  this  or  any  other  Act  re- 
lating to  the  customs  shall  not  be  detained  at  the  time  of  committing  the  offence 
for  which  he  is  so  liable,  or  shall  after  detention  make  his  escape,  such  person  shall 
and  may  at  any  time  afterwards  be  detained,  and  taken  before  any  justice,  to  be 
dealt  with  as  if  detained  at  the  time  of  committing  such  offence.'^ 

Sec.  244.  *^  No  person  shall,  after  sunset  and  before  sunrise  between  the  twenty- 
first  day  of  September  and  the  first  day  of  April,  or  after  the  hour  of  eight  in  the 
evening  and  before  the  hour  of  six  in  the  morning  at  any  other  time  of  the  year, 
make,  aid,  or  assist  in  making  any  signal  in  or  on  board  or  from  any  ship  or  boat, 
or  on  or  from  any  part  of  the  coast  or  shore  of  the  United  Kingdom,  or  within 
six  miles  of  any  part  of  such  coast  or  shore,  for  the  purpose  of  giving  notice  to 
any  person  on  board  any  smuggling  ship  or  boat,  whether  any  person  so  on  board 
of  such  ship  or  boat  be  or  not  within  distance  to  notice  any  such  signal;  and  ii 
any  person,  contrary  to  this  Act,  shall  make  or  cause  to  be  made,  or  aid  or  assist 
in  making,  any  such  signal,  such  person  so  offending  shall  be  guilty  of  a  misde- 
meanor ;  and  any  person  may  stop,  arrest,  and  detain  the  person  so  offending,  and 
convey  him  before  any  justice,  who,  if  he  see  cause,  shall  commit  the  offender  to 
the  next  county  gaol,  there  to  remain  until  delivered  by  due  course  of  law;  and  it 

(e)  Rex  V,  Everett,  8  B.  &  C.  114  (15  E.  C.  L.  R.) ;  2  M.  A  R.  35  (IT  E.  C.  L.  R.). 


CHAP.  X.]  Of  Resisting  and  Evading  the  Revenue  Laws.  174 

shall  not  be  necessary  to  prove  on  any  indictment  or  information  in  such  case  that 
toy  ship  or  boat  was  ^actually  on  the  coast;  and  the  offender,  being  duly  r:(eiiTe 
eonyicted,  shall,  by  order  of  the  Court  before  whom  he  shall  be  convicted,  ^ 
either  forfeit  the  penalty  of  one  hundred  pounds,  or,  at  the  discretion  of  such 
Coart,  be  committed  to  the  common  gaol  or  house  of  correction,  there  to  be  kept 
to  hard  labor  for  any  term  not  exceeding  one  year."(/) 

Where  an  indictment  upon  the  6  Geo.  4,  c.  108,  s.  52,  which  was  similar  to  sec. 
244  of  the  present  Act,  stated  that  the  defendants  between  sunset  on  the  8th  and 
sunrise  on  the  9th  of  March,  that  is  to  say,  on  the  morning  of  the  said  9th  of 
March  about  three  o'clock,  did  make  certain  lights,  &c. ;  it  was  proved  that  the 
lights  were  made  on  the  morning  of  the  9th,  and  it  was  objected  that  the  indict- 
ment did  not  state  the  offence  to  have  been  committed  between  the  2lst  of  Sep- 
tember and  the  1st  of  April,  and  that  the  allegation  that  the  offence  was  com- 
mitted on  the  9th  of  March  was  not  sufficient,  because  the  prosecutor  was  not 
bound  to  the  day  laid ;  but  might  prove  the  offence  to  have  taken  place  on  any 
other  day;  that  the  time  was  of  the  essence  of  the  offence,  and  therefore  it  ought 
to  have  formed  a  distinct  and  substantive  averment  in  the  words  of  the  Act;  but 
it  ¥as  held  that  the  day  having  been  proved  as  laid,  the  objection  could  only 
properly  be  made  in  arrest  of  judgment,  and  even  then  it  was  no  valid  objection  ; 
for  judicial  notice  must  be  taken  that  the  day  averred  in  the  indictment  is,  in  fact, 
within  the  period  mentioned  in  the  statute,  and  therefore  the  indictment  was 
good.(<7) 

Sec.  245.  "  If  any  person  be  charged  with  or  indicted  for  having  made  or  caused 
to  be  made,  or  for  aiding  or  assisting  in  making,  any  such  signal  as  aforesaid,  the 
harden  of  prm  f  that  such  signal  so  charged  as  having  been  made  with  intent  and 
for  the  purpose  of  giving  such  notice  as  aforesaid  was  not  made  with  such  intent 
>nd  for  such  purpose  shall  be  upon  the  defendant  against  whom  such  charge  is 
njide  or  such  indictment  is  found." 

Sec.  246.  "  Any  person  whatsoever  may  prevent  any  signal  being  made  as  afore- 
ttid,  and  may  go  upon  any  lands  for  that  purpose,  without  being  liable  to  any  in- 
dictment, suit,  or  action  for  the  same." 

Sec.  247.  '*  A41  persons  assembled,  to  the  number  of  three  or  more,  for  the  pur- 
pose of  unshipping,  carrying,  conveying,  or  concealing  any  spirits  or  tobacco,  or 
My  tea  or  silk  (such  tea  or  silk  being  of  the  value  of  ten  pounds  or  mone),  liable 
to  forfeiture  under  this  or  any  other  Act  relating  to  the  customs  or  excise,  and 
every  person  who  shall  by  any  means  procure  or  hire,  or  shall  depute  or  authorize 
wy  other  person  to  procure  or  hire,  any  person  or  persons  to  assemble  for  the  pur- 
pose of  being  concerned  in  the  landing  or  unshipping,  or  carrying,  conveying,  or 
concealing  *any  goods  which  are  prohibited  to  be  imported,  or  the  duties  r+ii^p 
for  which  have  not  been  paid  or  secured,  and  every  person  who  shall  ob-  ■- 
•trnct  any  officer  or  offifcrs  of  the  army,  navy,  or  marines,  being  duly  employed 
for  the  prevention  of  smuggling,  or  any  officer  or  officers  of  the  customs  or  excise, 
^  *ny  person  acting  in  his  or  their  aid  or  assistance,  or  duly  employed  for  the 
prevention  of  smuggling,  in  the  execution  of  his  or  their  duty,  or  in  the  due  seizing 
^f  any  goods  liable  to  forfeiture  by  this  Act  or  any  Act  relating  to  the  customs,  or 
*lio  shall  rescue,  attempt,  or  endeavor  to  rescue,  or  cause  to  be  rescued,  any  goods 
'hich  have  been  duly  seized,  or  who  shall  before  or  at  or  after  any  seizure  stave, 
•^k,  or  otherwise  destroy,  or  attempt  or  endeavor  to  break,  stave,  or  otherwise 
*ertroy,  any  goods,  to  prevent  the  seizure  thereof  or  the  securing  of  the  same, 

(/)  Tvo  persons  were  separately  convicted  of  unshipping  goods  against  the  3  k  A  Will. 
mC  53,  8.  44,  by  which  *'  eoery  person"  concerned  in  the  unshipping  of  goods,  the  duties 
<^f  which  have  not  been  paid,  shiill  forfeit  cither  the  treble  value  thereof,  or  bo  liable  to  a 
P^aalty  of  £100,  and  it  was  held  that  each  was  liable  to  the  penalties  imposed  by  the 
cUose:  Reg.  9.  Dean,  12  M.  it  W.  39:  and  per  Alderson  B.,  <*  We  must  look  at  the  stat- 
ute to  see  whether  it  was  intended  that  every  person  offending  should  be  punished,  or 
^rely  that  every  offence  should  be  punished.  The  question  is  whether  an  offence  that  is 
^iBinitted  by  several  persons  is  to  be  visited  by  one  penalty,  or  each  person  is  to  be 
'»«ited  by  a  penalty." 

(y)Rex  V.  Brown,  Moo.  k  M.  1G3  (22  E.  C.  L.  R.)  Littledale,  J.,  after  consuUvw^ 
^*^M)i.,  see  Martin's  casej  anUy  p.  126. 
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shall,  upon  being  duly  convicted  of  any  of  the  said  offencen  before  any  justice  c 
the  peace,  be  adjudged  by  such  justice  for  the  first  offence  to  be  imprisoned  in  an 
house  of  correction,  and  there  kept  to  hard  labor,  for  any  term  net  less  than  si 
nor  more  than  nine  months,  and  for  the  second  offence  for  any  term  not  less  tha: 
nine  nor  more  than  twelve  months,  or  for  the  third  or  any  subsequent  offence  fo 
twelve  months." 

Sec.  248.  *'  If  any  persons,  to  the  number  of  three  or  more,  armed  with  firearm 
or  other  offensive  weapons,  shall,  within  the  United  Kingdom,  or  witbin  the  limit 
of  any  port,  harbor,  or  creek  thereof,  be  assembled  in  order  to  be  aiding  and  assist 
ing  in  the  illegal  landing,  running,  or  carrying  away  of  any  prohibited  goods,  or  an 
goods  liable  to  any  duties  which  have  not  been  paid  or  secured,  or  in  rescuing  o 
taking  away  any  such  goods  as  aforesaid,  after  seizure  from  the  officer  of  the  customs 
or  other  officer  authorized  to  seize  the  same,  or  from  any  person  or  persons  em 
ployed  by  or  assisting  them,  or  from  the  place  where  the  same  shall  have  beei 
lodged  by  them,  or  in  rescuing  any  person  who  shall  have  been  apprehended  fo 
any  offence  made  felony  by  this  or  any  Act  relating  to  the  customs,  or  in  the  pre 
venting  the  apprehension  of  any  person  who  shall  have  been  guilty  of  such  offence 
or  in  case  any  persons,  to  the  number  of  three  or  more,  so  armed  as  aforesaid,  shall 
witbin  the  United  Kingdom,  or  within  the  limits  of  any  port,  harbor,  or  creel 
thereof,  be  so  aiding  or  assisting,  every  person  so  offending,  and  every  person  aid 
iug,  abetting,  or  assisting  therein,  shall,  being  thereof  convicted,  be  adjudged  guilti 
of  felouy,  and  Shall  be  liable,  at  the  discretion  of  the  Court  before  which  he  shal 
be  convicted,  to  be  transported  (A)  beyond  the  seas  for  the  term  of  his  natural  life 
or  for  any  term  not  less  than  fifteen(i)  years,  or  to  be  imprisoned  for  any  term  noi 
exceeding  three  years."(iY) 

Sec.  249.  '^  If  any  person  shall  maliciously  shoot  at  any  vessel  or  boat  belonging 
to  Her  Majesty's  navy,  or  in  the  service  of  the  revenue,  within  one  hundred  league 
«f  any  part  of  the  coast  of  the  United  Kingdom,  or  shall  maliciously  shoot  at 
maim,  or  wound  any  officer  of  the  army,  navy,  or  marines,  being  duly  employed  foi 
i^'ifjrj'i  the  prevention  of  smuggling,  and  on  full  pay,  or  *any  officer  of  customs  oi 
-»  excise,  or  any  person  acting  in  his  aid  or  assistance,  or  duly  employed  foi 
the  prevention  of  smuggling,  in  the  execution  of  his  office  or  duty,  every  person  sc 
offending,  and  every  person  aiding,  abetting,  or  assisting  therein,  shall,  upon  con 
viction,  be  adjudged  guilty  of  felony,  and  shall  be  liable,  at  the  discretion  of  th< 
Court  before  which  he  shall  be  convicted,  to  be  tran8ported(A;)  beyond  the  seas  foi 
the  term  of  his  natural  life,  or  for  any  term  not  less  than  fitlbeen(?)  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  three  years." 

Sec.  250.  "  If  any  person,  in  company  with  more  than  four  others,  be  found  witb 
any  goods  liable  to  forfeiture  under  this  or  any  other  Act  relating  to  the  cus- 
toms or  excise,  or  in  company  with  one  other  person,  within  five  miles  of  the  sei 
coast  or  of  any  tidal  river,  and  carrying  offensive  arms  or  weapons,  or  disguised 
in  any  way,  every  such  person  shall  be  adjudged  guilty  of  felony,  and  shall,  on 
conviction  of  such  offence,  be  transported  (A;)  as  a  felon  for  the  term  of  seven 
years."  (m) 

Sec.  'Zbl.  **If  any  person  shall,  by  force  or  violence,  assault,  resist,  or  obstruct 
any  officer  of  the  army,  navy  or  marines,  being  duly  employed  for  the  prevention 
of  smuggling,  and  on  full  pay,  or  any  officer  of  customs  or  excise,  or  other  person 
duly  employed  for  the  prevention  of  smuggling,  in  the  due  execution  of  his  oi 
their  duty,  or  any  person  acting  in  his  or  their  aid,  every  person  so  offending  being 
thereof  convicted,  shall  be  transported  (A:)  for  seven  years,(m)  or  sentenced  to  be 
imprisoned  in  any  house  of  correction  or  common  gaol,  and  kept  to  hard  labor,  for 

(A)  Penal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  ante^  p.  4. 

(t)  Not  less  than  seven  by  the  9  &  10  Vict.  c.  24,  s.  1 ;  and  not  less  than  three  years' 
penal  servitude  by  the  20  and  21  Vict.  c.  3,  s.  2,  ante,  pp.  3,  4. 

(ii)  As  to  accessories,  see  ante,  p.  67,  et  teq, 

{k)  Penal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  ante,  p.  4.  As  to  accessories,  seeaii^ 
p.  67,  et  Btq. 

{I)  Not  less  than  seven  by  the  9  &   10  Vict.  c.  24,  s.  I ;  and  not  less  than  three 
penal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  ante,  pp.  3,4. 

(m)  And  not  less  than  three  years  by  the  sam^ii^'^^tf,  p.  4. 
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my  term  not  exceeding  three  years,  at  the  discretion  of  the  Court  before  whom 
such  offender  shall  be  tried  and  convicted  as  aforesaid/' 

Sec.  275.  "  Where  any  offence  shall  be  committed  in  any  place  upon  the  water 
not  being  within  any  county  of  the  United  Kingdom,  or  where  the  officers  have  any 
doubt  whether  such  place  is  within  the  boundaries  or  limits  of  any  such  county,  such 
offeacc  shall  for  the  purposes  of  this  Act  be  deemed  and  taken  to  be  an  offence 
committed  on  the  high  seas;  and  for  the  purpose  of  giving  jurisdiction  under  this 
Art  every  offence  shall  be  deemed  to  have  been  committed,  and  every  cause  of  com- 
plaint to  have  arisen,  either  in  the  place  in  which  the  same  actually  was  committed 
or  arose,  or  in  any  place  on  land  where  the  offender  or  person  complained  against 
may  be  or  be  brought." 

Sec.  301.  "  No  indictment  shall  be  preferred  for  any  offence  against  this  or  any 
other  Act  or  Acts  relating  to  the  customs  or  excise,  nor  shall  any  suit  be  com- 
menced for  the  recovery  of  any  penalty  or  forfeiture  for  any  such  offence,  except  in 
the  cases  of  persons  detained  and  carried  before  one  or  more  justices  in  pursuance 
of  such  Act  or  Acts  as  aforesaid,  unless  such  indictment  shall  be  preferred  under 
the  direction  of  the  commissioners  of  customs  or  inland  revenue,  or  unless  such 
rait  shall  be  commenced  in  the  name  of  Her  Majesty's  Attorney-General  for 
*England  or  Ireland,  or  in  the  name  of  the  Lord  Advocate  of  Scotland,  or  in  p^^  -« 
the  name  of  some  officer  of  customs  or  excise,  under  the  direction  of  the  *- 
said  commissioners  respectively." 

Sec.  303.  "  All  suits,  indictments,  or  informations  brought  or  exhibited  for  any 
offence  against  this  or  any  other  Act  relating  to  the  customs  in  any  Court,  or  before 
«ny  justice  or  justices,  shall  be  brought  or  exhibited  within  three  years  next  afler 
the  date  of  the  offence  committed." 

Sec.  304  "  Any  indictment,  prosecution,  or  information  which  may  be  insti* 
tnted  or  brought  under  the  direction  of  the  commissioners  of  customs  relating  to 
the  CQstoms  shall  and  may  be  inquired  of,  examined,  tried,  and  determined  in  any 
connty  of  England  when  the  offence  is  committed  in  England,  and  in  any  county 
of  Scotland  when  the  offence  is  committed  in  Scotland,  and  in  any  county  in 
Irebnd  when  the  offence  is  committed  in  Ireland,  in  such  manner  and  form  as  if 
the  offence  had  been  committed  in  the  said  county  where  the  said  indictment  or  in- 
formation shall  be  tried." 

Sec.  305.  "  If  in  any  prosecution  under  the  direction  of  the  commissioners  of 

^^nstoms  in  respect  of  any  goods  seized  for  nonpayment  of  duties,  or  any  otheir 

^twe  of  forfeiture,  or  for  the  recovering  any  penalty  or  penalties  under  this  or  any 

Act  relating  to  the  customs,  any  dispute  shall  arise  whether  the  duties  of  customs 

P^  excise  have  been  paid  in  respect  of  such  goods,  or  the  same  have  been  lawfully 

'**iported  or  lawfully  unshipped,  or  concerning   the  place  from  whence  such  goods 

^«re  brought,  then  and  in  every  such  case  the  proof  thereof  shall  be  on   the  de- 

'^tjdant  in  such  prosecution." 

Sec.  306.  **  The  averment  that  the  commissioners  of  customs  or  inland  revenue 
'^^ve  directed  or  elected  that  any  information  or  proceedings  under  this  or  any 
:^ct  relating  to  the  customs  or  excise  shall  be  instituted,  or  that  any  ship  or  boat 
*^  foreign  or  belonging  wholly  or  in  part  to  Her  Majesty's  subjects,  or  that  any 
Person  detained  or  found  on  board  any  ship  or  boat  liable  to  seizure  is  or  is  not  a 
^'^l^ject  of  Iler  Majesty,  or  that  any  goods  thrown  overboard,  staved  or  destroyed 
^^re  80  thrown  overboard,  staved  or  destroyed  to  prevent  seizure,  or  that  any  goods 
^^^lown  overboard,  staved  or  destroyed  when  chased  by  any  ship  or  boat  in  Her 
jesty's  service,  or  in  the  service  of  the  revenue,  were  so  thrown  overboard, 
ved,  or  destroyed  to  avoid  seizure,  or  that  any  person  is  an  officer  of  customs  or 
^^cciae,  or  that  any  person  was  employed  for  the  prevention  of  smuggling,  or  that 
t^hc  offence  was  committed  within  the  limits  of  any  port,  or  where  the  offence  is 
P'^'nmitted  in  any  port  of  the  United  Kingdom,  the  naming  of  such  port  in  any 
^«* formation  or  proceedings,  shall  be  deemed  to  be  sufficient,  without  proof  of  such 
"■-ot  or  facta,  unless  the  defendant  in  such  case  shall  prove  to  the  contrary." 

Sec.  307.  "If  upon  any  trial  a  question  shall  arise  whether  any  person  is  an 
officer  of  the  army,  navy,  or  marines,  being  duly  employed  for  the  prevention  of 
^ggling,  and  on  fall  pay,  or  an  officer  of  customs  or  excise,  h\a  <^^«^  ov\^<^x^^^ 
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thereof  or  other  evidence  of  his  having  acted  as  such  shall  he  deemed  sufficient, 
and  such  person  shall  not  he  required  to  produce  his  commission  or  deputation 
*1 7Q1  ^^^^^  sufficient  proof  shall  he  given  to  the  contrary ;  '''and  every  such  officer 
^  and  any  person  acting  in  his  aid  or  assistance  shall  he  deemed  a  competent 
witness  upon  the  trial  of  any  suit  or  information  on  account  of  any  seizure  or 
penalty  as  aforesaid,  notwithstanding  such  officer  or  other  person  may  be  entitled 
to  the  whole  or  any  part  of  such  seizure  or  penalty,  or  to  any  reward  upon  the  con- 
viction of  the  party  charged  in  such  suit  or  information/' 

^cc.  308.  ^*  Upon  the  trial  of  any  issue,  or  upon  any  judicial  hearing  or  investi- 
gation touching  any  seizure,  penalty,  or  forfeiture,  or  other  proceeding  under  any  . 
law  or  laws  relating  to  the  customs  or  excise,  or  incident  thereto,  where  it  may  be 
necessary  to  give  proof  of  any  order  issued  by  the  commissioners  of  the  Treasury, 
or  by  the  commissioners  of  customs  or  inland  revenue  respectively,  the  order,  or 
any  letter  or  instructions  referring  thereto,  which  shall  have  been  officially  received 
by  any  officer  of  customs  or  excise  for  his  government,  and  under  which  be  shall 
have  acted  as  such  officer,  shall  be  admitted  and  taken  as  sufficient  evidence  and 
proof  of  such  order." 

Upon  a  clause  in  the  52  Geo.  3,  c.  143,  s.  11  (now  repealed),  which  was  similar 
to  sec.  249  of  the  present  Act,  it  was  determined  that  where  a  custom-house  vessel 
had  chased  a  smuggler  and  fired  into  her  without  hoisting  the  pendant  and  ensign 
then  required  by  the  66  Geo.  3,  c.  104,  s.  8,  the  returning  such  fire  was  not  mali- 
cious. The  indictment  was  for  shooting  at  a  vessel  in  the  service  of  the  customs 
on  the  high  seas,  within  one  hundred  leagues  of  the  coast  of  Great  Britain ;  and 
ulso  for  maliciously  shooting  at  an  officer  of  the  customs,  &c.  It  appeared  that 
the  vessel  chased  a  smuggler  within  the  limits;  the  smuggler  did  not  bring-to  upon 
being  chased  and  a  signal-gun  being  fired ;  whereupon  the  custom-house  vessel  fired  at 
the  smuggler,  and  the  smuggler  returned  the  fire,  and  they  had  a  regular  engage- 
ment, in  which  one  of  the  custom-house  officers  was  severely  wounded.  In  order 
to  prove  the  right  of  firing  at  the  smuggler,  the  56  Geo.  3,  c.  104,  s.  8,  was  re- 
ferred to,  which,  in  the  case  of  ships  employed  to  prevent  smuggling  by  the  Treasury, 
Admiralty,  Customs,  or  p]xcise,  gave  the  power,  if  the  vessel  had  a  pendant  and 
ensign  hoisted  of  such  description  as  his  Majesty  by  any  order  in  council,  or  by 
royal  proclamation  under  the  great  seal,  should  direct ;  but  there  had  been  no 
proclamation,  nor  was  any  order  in  council  proved;  though,  after  the  trial,  an  order 
in  council  was  discovered  which  required  certain  particulars  in  the  pendant  and. 
ensign  which  this  ship's  pendant  and  ensign  had  not.  Upon  a  case  reserved 
eleven  judges  (Best,  J.,  being  absent)  were  clear  that,  as  the  custom-house  vesse 
had  not  complied  with  what  was  required  to  make  her  shooting  legal,  the  smug 
gler*s  firing  was  not  in  law  malicious. (??) 

Upon  a  clause  in  the  19  Geo.  2,  c.  34  (now  repealed),  similar  to  sec.  248  of  th 
present  Act,  which  relates  to  offences  committed  by  persons,  to  the  number  c:^.f 
three  or  more,  armed  with  firearms,  or  other  offensive  weapons,  it  was  decided  thd^t 
in  order  to  bring  offenders  within  its  penalties,  it  was  necessary  that  they  should 


*1ftm  ^^  armed  with  weapons  which  might  properly  be  called  offensive.{p)  ^  3t 
-^  seems  that  a  person  catching  up  a  hatchet  accidentally,  during  the  buc^^ 
and  heat  of  an  affray,  was  not  armed  with  an  offensive  weapon  within  the  meaning  of 
that  Act  \(p)  and  in  one  case  it  was  held,  that  large  sticks  about  three  feet  losing, 
with  large  knobs  at  the  end,  with  several  prongs,  the  natural  growth  of  the  stl  ^sk, 
arising  out  of  them,  were  not  offensive  weapons;  and  that,  from  the  preamble  of 
the  statute,  the  weapons  must  be  such  as  the  law  calls  dangerous.(g)  But  ^'ma 
subsequent  case,  the  Court  said,  that  although  it  was  difficult  to  say  what  sKc^'^il^ 
or  should  not  be  called  an  offensive  weapon,  it  would  be  going  a  great  deal  too  fa^ 
to  say  that  nothing  but  guns,  pistols,  daggers,  and  instruments  of  war,  shoul<3-  ^ 
so  considered;  and  that  bludgeons  properly  so  called,  clubs,  and  anything  tba't^ 
not  in  common  use  for  any  other  purpose  but  a  weapon,  were  clearly  off&KJ 

(n)  Rex  V.  Reynolds,  Mich.  T.  1821,  MS.  Bayley,  J.,  R.  k  R.  465. 
{o)  Hutchinson's  case,  I  Leach  342. 
(/>)  Rose's  case,  1  Leach  342,  note  (a). 
(q)  Ince's  case,  1  Leach  342,  note  (a). 


CHAP.  X.]  Op  RBSiSTiNa  and  Evading  the  Rbvenub  Laws.  180 

weapons  within  the  meaning  of  the  Legislature. (r)     In  a  case  upon  a  former 
statnte  (9  Geo.  2,  c.  35,  s.  10),  where  the  same  words,  "  armed  with  firearms,  or 
ether  onensive  arms  or  weapons,"  occurred,  it  was  held  that  a  person  armed  only 
with  a  common  whip  was  not  an  offender  within  the  meaning  of  the  Act;  though 
he  aided  and  assisted  other  persons  who  were  armed  with  firearms  and  weapons 
which  were  clearly  offensive.(«)     But  with  respect  to  the  latter  part  of  this  judg- 
ment, a  different  doctrine  appears  to  have  heen  held  by  Lord  Mansfield  upon  the 
19  Geo.  2,  c.  34,  who  is  reported  to  have  said,  that  where  a  person  was  assembled 
too:ether  with  others  who  were  armed,  and  was  active,  it  was  not  necessary  that  such 
.  individual  should  be  armed. (f) 

Where  a  number  of  persons  were  assembled  for  the  purpose  of  landing  smuggled 
goods,  and  they  were,  as  is  usual  on  such  occasions,  divided  into  two  different 
parties,  one  called  the  company,  who  had  bats  in  their  hands  for  the  purpose  of 
carrying  the  tubs  of  spirits  (which  bats  were  hop- poles  about  seven  feet  in  length), 
and  the  other  called  the  protecting  party,  who  were  armed  with  muskets ;  and  the 
pnsoner  was  one  of  the  company,  and  carried  a  bat,  but  he  did  not  strike  any  one 
with  it,  but  some  of  the  men  with  bats  struck  some  of  the  preventive  men  ;  as  the 
bats  might  be  used  for  offensive  purposes,  it  was  left  to  the  jury  to  say  whether  the 
bats  were  offensive  weapons  or  not.(7«) 

Upon  the  7  G-eo.  2,  c.  21  (now  repealed),  by  which  any  person  who  should,  with 
an  offensive  weapon  or  instrument,  assault  with  intent  to  rob,  was  made  guilty  of 
felony,  it  was  decided  that  the  words  "  offensive  weapon  or  instrument,"  would 
apply  to  a  stick,  though  not  of  extraordinary  size,  and  though  it  might  in  general 
have  been  used  as  a  walking-stick.     An  indictment  was  for  assaulting  with  an 
offensive  weapon,  viz.,  a  stick,  with  intent  to  rob  ;  and  it  appeared  that  the  stick 
was  like  a  common  walking-stick,  about  a  yard  long,  and  not  very  thick,  but  that 
the  prisoner,  when  he  came  up  to  the  prosecutor,  struck  him  violently  on  the 
*bead  with  it,  so  as  to  cut  his  head  and  make  it  bleed;  and  two  of  the  r^ciQi 
prisoner's  comrades  afterwards  came  up  and  beat  the  prosecutor  on  the  ^ 
bead  with  similar  sticks.    Holroyd,  J.,  told  the  jury,  that  as  the  prisoner  had  used 
tbe  stick  as  a  weapon  of  offence,  he  thought  it  ought  to  be  considered  as  an  offen- 
sive weapon;  and  the  jury  having  convicted  the  prisoner,  the  judges  agreed  with 
Holroyd,  J.,  and  held  the  conviction  right.(t;)     And  in  a  similar  case  on  the  9 
Oeo.  4,  c  69,  s.  9  (the  Night  Poaching  Act),  it  was  held  to  be  a  question  for  the 
jury  whether  the  prisoner  had  taken  out  a  stick,  large  enough  to  be  called  a  blud- 
geon, which  he,  being  lame,  was  in  the  habit  of  using  as  a  crutch,  with  intent  to 
^  it  as  an  offensive  weapon,  or  merely  for  the  purpose  to  which  he  usually  ap- 
plied it.(tr)     From  a  case  upon  the  same  repealed  statute  (7  Geo.  2,  c.  21,)  where 
the  indictment  was  for  assaulting  with  a  certain  offensive  weapon  called  a  wooden 
staff,  and  the  evidence  proved  a  violent  blow  with  a  great  stone,  as  it  was  holden 
that  the  conviction  of  the  prisoner  was  proper,  it  appears  to  follow  that  both  a 
Wooden  staff  and  a  great  stone  was  considered  as  offensive  weapons  within  the 
meaning  of  that  8tatute.(x) 

The  term,  weapon,  would  seem  to  include  any  instrument  of  metal  or  wood,  or 
•nyclub,  stone,  or  other  thing  which  is  had  for  the  purpose  of  effecting  an  injury 

(0  Cotan's  case.     In  this  case  it  was  contended,  upon  the  authority  of  luce's  case,  that 
^^fyUrge  club  sticks,  such  as  people  ride  with,  to  defend  themselves,  are  not  otfensive 
^•tpons :  1  Leach  342,  343,  note  (a). 
(<)  Fletcher's  case,  1  Leach  23. 

U)  Franklin's  case,  1  Leach  255  ;  s.  c,  Cald.  244.     And  this  appears  to  be  the  correct 
doctrine ;  see  Rex  v.  Smith,  R.  &  R.  368,  pott,  649. 

(»)  Rex  P.  Noakes,  5  C.  &  P.  326  (24  E.  C.  L.  R.),  Littledale,  J.,  Alderson,  B.,  Bol- 
*•«<>,  B. 

(»)  Rex  V.  Johnson,  Mich.  T.  1822,  R.  &  R.  492. 
(•*)  Rex  V.  Palmer,  1  M.  &  Rob.  10,  Taunton,  J.     See  post,  p.  651. 
J*)  Sherwin's  case,  Oakham,  1785  :  1  Kast  P.  C.  c.  8,  s.  13,  p.  421.     The  ground  upon 
I    ^^cb  the  judges  held  in  this  case,  that  the  evidence  was  sufficient  to  maintain  the  charge 
j^     '^«  indictment,  was  that  the  weapon  laid  in  the  indictment,  and  the  weapon  proved, 
^^^tice  the  same  sort  of  mischief,  viz.,  by  blows  and  bruises;  and  that  the  descri^U^xv 
^^Id  have  been  sufficient  in  an  indictment  for  murder. 
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on  the  person,  according  to  the  doctrine  of  the  Roman  law,  TeU  appellations  < 
/errum,  et/mtis,  et  lapis,  et  denique  onine  quod  nocendi  causd  hahtttar,  8ignijica4ur,{^ 

As  to  the  aMembUng,  it  was  determined  upon  the  repealed  statute  (19  Geo.  2,  < 
34),  that  it  must  he  deliberate,  and  for  the  purpose  of  committing  the  offence  d< 
scrihed  in  the  statute.  So  that  where  a  set  of  drunken  men  came  from  an  all 
house,  and  hastily  set  themselves  to  carry  away  some  Geneva  which  had  been  seise 
by  the  excise  officers,  it  was  thought  very  questionable  whether  the  object  whic! 
the  Legislature  had  in  view  could  be  extended  to  such  a  case ;  and  the  Court  saic 
that  the  words  of  the  statute  manifestly  alluded  to  the  circumstance  of  gres 
multitudes  of  persons  coming  down  upon  the  beach  of  the  sea  for  the  purpose  c 
escorting  uncustomed  goods  to  the  places  designed  for  their  reception. (2) 

Upon  a  clause  of  the  repealed  statute  (9  Geo.  2,  c.  35,  s.  26),  by  which  it  wa 
>  enacted,  that  an  assault  committed  upon  any  of  the  officers  of  the  customs  an 
excise  should  be  tried  in  any  county  in  England,  in  such  manner  and  form  as  i 
^109-1  the  offence  had  been  therein  committed,  it  was  decided  that  the  provisio 
"^  *extended  only  to  revenue  officers,  qua  officers:  and  a  defendant  havio 
been  found  guilty,  on  an  indictment,  of  a  common  assault  on  the  prosecutor,  wh 
was  an  excise  officer,  the  Court  of  King's  Bench  arrested  the  judgment,  thong! 
the  prosecutor  was  described  to  be  an  excise  officer,  the  offence  being  laid  i 
Surrey,  and  the  venue  in  Middlesex. (2:2;) 


*183]  *CHAPTER  THE  ELEVENTH. 

op  hindering  the  exportation  of  corn,  or  preventing  its  CIRCULATIO] 

within  the  kingdom. 

The  11  Geo.  2,  c.  22,  s.  1,  reciting  that  persons  had  assembled  in  great  numben 
committed  great  violences,  and  done  many  injuries,  with  intent  to  hinder  the  expoi 
tation  of  corn,  whereby  many  of  his  Majesty's  subjects  had  been  deterred  froi 
buying  corn  or  grain,  and  following  ^their  lawful  business  therein,  to  their  gres 
loss  and  damage,  as  well  as  to  the  great  damage  and  prejudice  of  the  farmers  an 
landholders  of  this  kingdom,  and  of  the  nation  in  general,  enacts,  '^  that  if  an 
person  or  persons  [shall  wilfully  and  maliciously  beat,  wound,  or  use  any  othe 
violence  to  or  upon  any  person  or  persons,  with  intent  to  deter  or  hinder  him  o 
them  from  buying  of  corn  or  grain  in  any  market,  or  other  place  within  thi 
kingdom  ;](a)  or  shall  unlawfully  stop  or  seize  upon  any  wagon,  cart,  or  othe 
carriage,  or  horse  loaded  with  wheat,  flour,  meal,  malt,  or  other  grain,  in  or  on  th 
way  to  or  from  any  city,  market-town,  or  sea-port,  of  this  kingdom ;  and  wilful! 
and  maliciously  break,  cut,  separate,  or  destroy,  the  same  or  any  part  thereof,  0 
the  harness  of  the  horses  drawing  the  same ;  or  shall  unlawfully  take  off,  driv 
away,  kill,  or  wound  any  of  such  horses ;  [or  unlawfully  beat  or  wound  the  drive 
or  drivers  of  such  wagon,  cart,  or  other  carriage,  or  horse,  so  loaded,  in  order  t 
stop  the  same  ;](a)  or  shall  by  cutting  of  the  sacks,  or  otherwise,  scatter  or  throi 
abroad  such  wheat,  flour,  meal,  malt,  or  other  grain ;  or  shall  take  or  carry  awaj 
spoil  or  damage,  the  same,  or  any  part  thereof;"  such  offenders,  being  convicte 
before  two  justices  of  the  peace  of  the  country,  &c.,  in  which  the  offence  is  con 
mitted,  or  before  the  justices  of  the  peace  in  open  sessions  (who  are  thereby  authoi 

(y)  Heinec.  Antiq.  Tit.  1,  8.  9. 

(2)  Hutchinson's  case,  1  Leach  343.  The  Court  ofTered  the  Attorney-General  a  specii 
verdict  upon  this  case  :  but  he  declined  to  take  it,  and  th«  prisoners  were  acqaitte<i 
This  construction  of  the  statute  as  to  the  assembling  being  deliberate,  and  for  the  parpos 
of  committing  the  offence,  is  stated  to  have  been  adopted  bj  Willes,  J.,  and  Hotbam,  B. 
in  Spice's  case.  Old  Bailey,  December,  1785,  and  by  Heath,  J.,  in  (xray's  case,  Old  BaUay 
July  in  the  same  year ;  1  Leach  343,  note  (a). 

(«)  Rex  t;.  Cart  Wright,  4  T.  R.  490. 

(a)  Repealed,  see  note  (d),post,  p.  184. 
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iied  and  empowered  summarily  and  finally  to  hear  and  determine  the  same),  shall 
be  sent  to  the  common  gaol,  or  to  the  house  of  correction,  there  to  be  kept  to  hard 
labor  for  any  time  not  exceeding  three  months,  nor  less  than  one  month  ;  and  shall 
by  the  same  justices  be  also  ordered  to  be  once  publicly  whipped  by  the  master  or 
keeper  of  the  gaol  or  house  of  correction  in  such  city,  market-town,  or  sea-port,  in 
or  near  to  which  such  offence  shall  be  committed,  at  the  market-cross  or  market- 
place there,  between  the  hours  of  eleven  and  two  o'clock. 

By  sec.  2  ["  if  any  person  or  persons  so  convicted,  shall  commit  any  of  the 
offences  aforesaid,  a  second  time  ;](a)  or  if  any  person  or  persons  shall  wilfully 
and  maliciously  pull,  throw  down,  or  otherwise  destroy,  any  storehouse  or  granary, 
or  other  place  where  corn  shall  be  then  kept  in  order  to  be  exported ;  or  shall  un- 
lawfully enter  any  such  storehouse,  granary,  or  other  place,  and  take  and  r-^^ « i 
*carTy  away  any  com,  flour,  meal,  or  grain  therefrom  ;  or  shall  throw  abroad,  *- 
or  spoil  the  same,  or  any  part  thereof;  or  shall  unlawfully  enter  on  board  any  ship, 
barife,  boat,  or  vessel,  and  shall  wilfully  and  maliciously  take  and  carry  away,  cast 
or  throw  out  therefrom,  or  otherwise  spoil  or  damage,  any  meal,  flour,  wheat,  or 
grain,  therein  intended  for  exportation;"  every  such  offender  being  convicted, 
shall  he  adjudged  guilty  of  felony,  and  transported(&)  for  seven(c)  years;  and  if 
Rich  offender  shall  return  before  the  expiration  of  the  seven  years,  he  or  she  shall 
Buffer  death  as  a  felon  without  benefit  of  clergy. (d) 

The  36  Geo.  3,  c.  9,  s.  1,  reciting  that  persons  had  assembled  themselves  in 
great  numbers,  and  committed  great  violences,  with  intent  to  hinder  the  passage  of 
corn  and  grain  from  place  to  place,  whereby  the  necessary  circulation  of  corn  and 
grain  within  the  kingdom  might  be  prevented ;  enacts,  that  if  any  person  or 
persons  shall  [wilfully  and  maliciously  beat,  wound,  or  use  any  other  violence  to  or  upon 
»Dy  person  or  persohs  with  intent  to  deter  or  hinder  him  or  them  from  buying  of 
oomor  grain  in  any  market,  or  other  place  within  this  kingdom  ;](e)  or  shall  un- 
lawfully stop  or  seize  any  wheat,  flour,  malt,  or  other  grain,  in  or  on  the  way  to  or 
^m  any  city,  market-town,  or  place  in  this  kingdom ;  or  shall  wilfully  and  mali- 
ciously break,  cut,  or  destroy  any  wagon,  cart,  or  other  carriage,  wherein  any  such 
wheat,  flour,  meal,  malt,  or  other  grain,  shall  be  loaded,  or  the  harness  of  any 
hon>e  or  horses  drawing  or  carrying  the  same;  or  shall  unlawfully  take  off  from 
«Dy  such  carriage,  or  drive  away,  kill,  or  wound,  any  such  horse  or  horses ;  [or  un- 
lawfully beat  or  wound  the  driver  or  drivers  of  any  such  wagon,  cart,  or  such  other 
carriage  or  horse  so  loaded,  with  intent  to  stop  such  wheat,  flour,  meal,  malt,  or 
other  grain  y\(e^  or  shall,  by  cutting  of  the  sacks  or  otherwise,  scatter  or  throw 
•broad  any  such  wheat,  flour,  meal,  malt,  or  other  grain  ;  or  shall  take  or  carry 
*way,  destroy,  spoil,  or  damage,  the  same  or  any  part  thereof;  such  offenders  being 
convicted  before  two  justices  of  the  peace  of  the  county^  &c.,  wherein  the  offence  is 
committed,  or  before  the  justices  of  the  peace  in  open  sessions  (who  are  thereby 
AQthorized  and  empowered  summarily  and  finally  to  hear  and  determine  the  same), 
^\  he  sent  to  the  common  gaol,  or  house  of  correction,  to  be  kept  to  hard  labor 
for  any  time  not  exceeding  three  months,  nor  less  than  one  month. 

By  sec.  2  [•*  if  any  such  person  or  persons  so  convicted  shall  commit  any  of  the 
offences  aforesaid,  a  second  time  ;](c)  or  if  any  person  or  persons  with  intent  to 
l^revent  or  hinder  any  corn,  meal,  flour,  malt,  or  grain  from  being  lawfully  carried 
« removed  from  any  place  whatsoever,  shall  wilfully  and  maliciously  pull,  throw 

(<)  Repealed,  see  note  (d)^  pottj  p.  184. 

W  Penal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  ante,  p.  4. 

(^  And  not  less  than  three  years  by  the  same  Act,  antty  p.  4.  Principals  in  the  second 
^^P^e  are  punishable  like  principals  in  the  first  degree ;  and  as  to  accessories,  see  antej 
P-  67,  rt  teq. 

■  .(■)  Sec.  3  provides  that  attainder  shall  not  work  corruption  of  blood,  loss  of  dower,  or 
^•inheritance ;  and  by  sec.  4  no  person,  who  shall  be  punished  for  any  offence  by  virtue 
^  ^his  Act,  shall  be  punished  for  the  same  offence  by  any  other  law  or  statute.     Sees.  5, 

>  <i  tod  8,  relating  to  actions  by  persons  against  the  hundred  for  damages  done  to  their 
JJ'^Wiei  are  repealed  by  the  7  &  8  Geo.  4,  c.  27 ;  and  so  much  of  this  statute  as  relates 

J^y  perton  who  shall  beat,  wound,  or  use  any  other  violence  to  any  person  or  driver, 
»  1*^  ^^^^  thereof  as  makes  any  second  offence  felony,  is  repealed  by  the  9  Geo.  4, 

(<)Hepetied,  see  note  (i)jpo»t. 
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♦Ift^l  ^^^°»  ®'  otherwise  destroy,  any  storehouse  or  granary,  or  other  *place, 
-■  which  corn,  meal,  flour,  malt,  or  grain,  shall  he  then  kept ;  or  shall  anlai 
fully  enter  any  such  storehouse,  granary,  or  other  place,  and  take  and  carry  awi 
any  corn,  flour,  meal,  malt,  or  grain,  therefrom ;  or  shall  throw  abroad  or  spoil  tl 
same  or  any  part  thereof;  or  shall  unlawfully  enter  on  board  any  ship,  barg 
boat,  or  vessel,  and  wilfully  and  maliciously  take  and  carry  away,  cast,  or  thro 
out  therefrom,  or  otherwise  spoil  or  damage,  any  corn,  flour,  meal,  malt,  or  grai 
therein;"  every  person  so  offending,  and  being  convicted,  shall  be  adjudged  guili 
of  felony,  and  be  tran8ported(/)  for  seven(^)  years;  and  if  such  offender  shf 
return  into  this  kingdom  before  the  expiration  of  the  seven  years,  he  or  she  shf 
suffier  death  as  a  felon  without  benefit  of  clergy.(A)  The  section  further  provid 
that  attainder  shall  not  work  corruption  of  blooa,  loss  of  dower,  or  disinheritam 
of  heirs.  And  by  the  sixth  section  it  is  provided  that  nothing  contained  in  tl 
Act  shall  abridge  or  take  away  any  provision  already  made  by  the  law  of  the  reali 
for  the  suppression  or  punishment  of  any  offence  whatsoever,  mentioned  or  d 
scribed  in  this  Act ;  and  it  is  provided  also,  that  no  person  who  shall  be  punisht 
by  virtue  of  this  Act  shall  be  punished  for  the  same  offence  by  virtue  of  any  otht 
law  or  statute  whatsoever,  (t) 

By  the  24  &  25  Vict.  c.  1 00,  s.  39,  "  Whosoever  shall  beat,  or  use  any  violeD< 
or  threat  of  violence  to  any  person,  with  intent  to  deter  or  hinder  him  from  bu 
ing,  selling,  or  otherwise  disposing  of  or  to  compel  him  to  huy^  sell,  or  otherwise  d\ 
pose  of  any  wheat  or  other  grain,  flour,  meal,  malt,  or  potatoes,  in  any  market  < 
other  place,  or  shall  beat  or  use  any  such  violence  or  threat  to  any  person  havii 
the  care  or  charge  of  any  wheat  or  other  grain,  flour,  meal,  malt,  or  potatoe 
whilst  on  the  way  to  or  from  any  city,  market-town,  or  other  place,  with  intent  i 
stop  the  conveyance  of  the  same,  shall,  on  conviction  thereof  before  two  justio 
of  the  peace,  be  liable  to  be  imprisoned  and  kept  to  hard  labor  in  the  commc 
gaol  or  house  of  correction  for  any  term  not  exceeding  three  months :  provide 
that  no  person  who  shall  be  punished  for  any  such  offence  by  virtue  of  this  sectio 
shall  be  punished  for  the  same  offence  by  virtue  of  any  other  law  whatsoever." 


*186]  *CHAPTER  THE  TWELFTH. 

OP  ADMINISTERING   OR   TAKING   UNLAWFUL   OATHS. 

The  37  Geo.  3,  c.  123,  s.  1,  recites,  that  wicked  and  evil  disposed  persons  ha 
attempted  to  seduce  his  Majesty's  forces  and  subjects  from  their  duty  and  all 
giancc,  and  to  incite  them  to  acts  of  mutiny  and  sedition ;  and  had  endeavore 
to  give  effect  to  their  wicked  and  traitorous  proceedings,  by  imposing  upon  th 
persons  whom  they  had  attempted  to  seduce  the  pretended  obligation  of  oaths  n 
lawfully  administered.  From  this  preamble  it  appears  as  if  the  statute  we' 
mainly  directed  against  combinations  for  purposes  of  mutiny  and  sedition  :  but  ~ 
the  enacting  part,  after  dealing  with  offences  of  that  description,  it  goes  on 
much  more  extensive  terms,  and  embraces  other  more  general  objects.  It  enaci 
'^  that  any  person  or  persons  who  shall  in  any  manner  or  form  whatsoever  admi 
ister,  or  cause  to  be  administered,  or  be  aiding  or  assisting  at,  or  present  at,  aa 
consenting  to,  the  administering  or  taking  of  any  oath  or  engagement,  purportia 
or  intending  to  bind  the  person  taking  the  same  to  engage  in  any  mutinous 

(/)  See  note  (6),  tupra,  {g)  See  note  (c),  tupra, 

(A)  Qumrey  whether  the  punishment  for  returning  from  transportation  under  this  Ac^ 
altered  by  the  4  &  5  Will.  4,  c.  G7,  pott^  p.  612. 

(t)  Sees.  3,  4,  and  5,  relating  to  proceedings  against  the  hundred  for  damages  don^ 
the  properties  of  persons,  by  offenders  against  this  Act,  are  repealed  by  the  7  ft  8  Ge<^ 
c.  27.    So  much  of  this  statute  as  relates  to  any  person  who  shall  beat,  wound,  or  use  ^ 
other  violence  tvany  person  or  driver,  and  so  much  thereof  as  makes  any  second  oif<B»- 
felony,  is  repealed  by  the  9  Geo.  4,  c.  31. 
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seditions  purpose;  or  to  disturb  the  public  peace;  or  to  be  of  any  associatiou, 

•oeiety,  or  confederacy,  formed  for  any  such  purpose ;  or  to  obey  the  orders  or  com- 

minds  of  any  committee  or  body  of  men  not  lawfully  constituted,  or  of  any  leader 

or  commander,  or  other  person  not  having;  authority  by  law  for  that  purpose;  or 

BOi  to  inform  or  give  evidence  against  any  associate,  confederate,  or  other  person  ; 

or  not  to  reveal  or  discover  any  unlawful  combination  or  confederacy;  or  not  to 

reveal  or  discover  any  illegal  act  done  or  to  be  done ;  or  not  to  reveal  or  discover 

iDj  illegal  oath  or  engagement  which  may  have  been  administered  or  tendered  to 

or  taken  by  such  person  or  persons,  or  to  or  by  any  other  person  or  persons,  or  the 

import  of  any  such  oath  or  engagement;"  shall  on  conviction  be  adjudged  guilty 

of  felony,  and  be  tran9ported(a)  for  any  term  not  exceeding  seven (6)  years;  "and 

every  person  who  shall  take  any  such  oath  or  engagement,  not  being  compelled 

thereto,  shall,  on    conviction,  be  adjudged  guilty  of  felony,  and  may  be  trans- 

ported(a)  for  any  term  not  exceeding  seven (6)  years." 

Id  one  case  a  question  was  made,  whether  the  unlawful  administering  of  an  oath 
by  in  associated  body  of  men  to  a  person,  purporting  to  bind  him  not  to  reveal  or 
dJMOTer  an  unlawful  combination  or  conspiracy  of  persons,  nor  any  illegal  act  done 
bythem,(c)  was  within  this  statute;  the  object  of  the  association  being  a  con- 
*8pincy  to  raise  wages  and  make  regulations  in  a  certain  trade,  and  not  to  r^iorj 
stir  up  mutiny  or  sedition.  It  was  contended,  that  the  words  of  the  statute,  ^ 
however  large  jn  themselves,  must  be  confined  to  the  objects  stated  in  the  pre- 
amble ;  and  could  not  have  been  intended  to  reach  a  case  where  it  was  plain  that 
tbe  fact  arose  entirely  out  of  a  private  dispute  between  persons  engaged  in  the 
ttme  trade,  and  was  confined  in  its  object  to  that  alone ;  and  that  the  general 
words  therefore  must  be  construed  with  relation  to  the  antecedent  offences,  which 
ire  confined  in  their  objects  to  mutiny  and  sedition.  But  the  Court,  though  they 
did  not  upon  the  particular  circumstances  feel  themselves  called  upon  to  give  an 
npress  decision,  appear  to  have  entertained  no  doubt  but  that  the  case  was  within 
the  statute.(cZ) 

So  where  sixteen  persons,  with  their  faces  blackened,  met  at  a  house  at  night, 
barin;!  guns  with  them,  and  intending  to  go  out  for  the  purpose  of  night  poaching, 
md  were  all  sworn  not  to  betray  their  companions,  and  it  was  objected  that  this 
otth  was  not  within  the  statute,  as  it  was  not  for  a  mutinous  or  seditious  object,  and 
that  the  statute  only  prohibited  those  oaths  of  secrecy  which  related  to  some  illegal 
let,  and  that  the  word  "  illegal "  imported  a  criminal  act  and  not  a  mere  civil  tres- 
is, whereas  it  was  a  mere  civil  trespass  which  was  contemplated  at  the  time  when 
the  oath  was  administered,  it  was  held  that  the  oath  was  within  the  statute;  and  as 
to  the  assembly  itself,  and  its  object,  it  was  impossible  that  a  meeting  to  go  out  with 
&ces  thus  disguised,  at  night,  and  under  such  circumstances,  could  be  other  than  an 
^lawful  assembly :  in  which  case,  the  oath  to  keep  it  secret  was  an  oath  prohibited 
by  the  statute.(6)     So  where  an  oath  was  administered  to  the  members  of  a  trades' 
^ion,  binding  them  not  to  make  buttons  for  less  than  the  lodge  prices,  and  not  to 
^livalge  the  secrets  of  the  lodge,  it  was  held  that  this  was  an  oath  within  the  statute, 
for  to  administer  an  oath  or  engagement  not  to  reveal  the  secrets  of  any  association 
^  within  the  37  Geo.  3,  c.  137,  as  explained  by  subsequent  statutes,  not  because  it 
■^  reference  to  any  matter  respecting  wages,  but  on  the  ground  that  every  associa- 
tion of  that  kind,  bound  together  by  an  oath,  not  to  disclose  the  proceedings  of 
*nat  society,  is  for  that  reason  an  unlawful  combination  within  the  statutes.C/) 
8o  where  an  oath  not  to  reveal  what  they  saw  or  heard  was  administered  by 

C«)  Penal  servitude  by  the  20  &  21  Vict.  c.  3,  8.  2,  ante^  p.  4. 
ih)  And  not  less  than  three  by  the  same  Act,  an/«,  p.  4. 

it)  Tlie  oath  was,  '^  You  shall  be  true  to  every  journeyman  shearman,  and  not  to  hurt 

S  of  them,  and  you  shall  not  divulge  any  of  their  secrets  ;  so  help  you  God." 

i.d)  Rex  V.  Marks,  3  East  157.     Lawrence,  J.,  said,  *'  It  is  true  that  the  preamble  and  the 

*(  ptrt  of  the  enacting  clause  are  confined  in  their  objects  to  cases  of  mutiny  and  sedi- 

[f^*^;  bot  it  is  nothing  unusual  in  Acts  of  Parliament  for  the  enacting  part  to  go  beyond 

*^^  preamble  ;  the  remedy  often  extends  beyond  the  particular  act  or  mischief  which  first 

^**SRt8ted  tbe  necessity  of  the  law." 

i')  Rex  p.  Brodribb,  6  C.  &  P.  571  (25  E.  C.  L.  R.),  Ilolroyd,  J. 
/)  Rex  V.  Ball,  6  C.  ft  P.  5G3  (25  E.  C.  L.  R.),  Williams,  J. 
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members  of  an  association,  which  was  formed  for  the  purpose  of  raising  wages  l>j 
a  general  strike  on  tlie  part  of  its  members,  and  for  other  purposes  in  furthers ^3 ce 
of  that  design,  it  was  held  that  it  was  within  the  37  Geo.  3,  0.  123.(^) 

The  52  Geo.  3,  c.  104,  s.  1,  which  was  passed  to  render  the  foregoing  Act  more 
effectual  in  respect  to  oaths  of  a  particular  nature,  enacts,  "  that  every  person  n^to 
♦Ififtl  ®^^^^  ^°  ^^y^  manner  or  *form  whatsoever  administer,  or  cause  to  be  adni  i  n- 
^  istered,  or  be  aiding  or  assisting  at  the  administering  of  any  oath  or  enga 


ment,  purporting  or  intending  to  bind  the  person  taking  the  same  to  commit  m.^7 
treason  or  murder,  or  any  felony  punishable  by  law  with  death,"  shall,  on  conv  ac- 
tion, be  adjudged  guilty  of  felony,  and  suffer  death  as  a  felon  without  benefit  ^* 
clergy  ;(/i)  and  every  person  who  shall  take  any  such  oath  or  engagement,  not  bei  ^^^ 
compelled  thereto,"  shall,  on  conviction,  be  adjudged  guilty  of  felony,  and  be  trat^^®' 
ported (M)  for  life,  or  for  such  term  of  years  as  the  court  shall  adjudge. 

But  persons  taking  the  oaths  mentioned  in  either  of  these  Acts  by  compulsi^^^^ 
must  make  a  full  disclosure  of  the  fact,  and  the  circumstances  attending  it,  with        \. 
a  limited  time,  in  order  to  be  justified  or  excused.     The  37  Geo.  3,  c.  123,  s.         ,0 
enacts,  "  that  compulsion  shall  not  justify  or  excuse  any  person  taking  such  oa^^^- 
or  engagement,  unless  he  or  she  shall,  within  /our  days  after  the  taking  theren^^^^ 
if  not  prevented  by  actual  force  or  sickness,  and  then  within  four  days  after  tl 
hindrance  produced  by  such  force  or  sickness  shall  cease,  declare  the  same,  togeth< 
with  the  whole  of  what  he  or  she  shall  know  touching  the  same,  and  the  person 
persons  by  whom,  and  in  whose  presence,  and  when  and  where,  such  oath  or  er^ 
gagement  was  administered  or  taken,  by  information  on  oath  before  one  of  hf^ 
Majesty's  justices  of  the  peace,  or  one  of  his  Majesty's  principal  secretaries 
state,  or  his  Majesty's  privy  council :  or  in  case  the  person  taking  such  oath 
engagement  shall  be  in  actual  service  in  his  Majesty's  forces  by  sea  or  land,  the 
by  such  information  on  oath  as  aforesaid,  or  by  information  to  his  commandin;, 
officer."    The  52  Geo.  3,  c.  104,  s.  2,  contains  a  similar  enactment  as  to  the  oaths 
engagements  within  that  Act,  except  that  the  words  ^'fourteen  days"  are  sul 
stituted  for  "  four  days." 

By  the  37  Geo.  3,  c.  123,  s.  5,  any  engagement  or  obligation  whatsoever  in  tb 
nature  of  an  oath,  and  by  the  52  Geo.  3,  c.  104,  s.  6,  any  engagement  or  obli< 
tion  whatsoever  in  the  nature  of  an  oath  purporting  or  intending  to  bind  the  perso'^^^' 
taking  the  same  to  commit  any  treason  or  murder,  or  any  felony  punishable  by  hw^  -^^ 
with  death,  shall  be  deemed  an  oath  within  the  intent  and  meaning  of  those  Act^i*^:** 
in  whatever  form  or  manner  the  same  shall  be  administered  or  taken  :  and  whether  ® 
the  same  shall  bo  actually  administered  by  any  person  or  persons  to  any  oth^3^  -^ 
person  or  persons,  or  t-aken  by  any  person  or  persons  without  any  admin istratio  ^el— ^1 
thereof  by  any  other  person  or  persons. 

If  the  oath  administered  was  intended  to  make  the  party  believe  himself  undc3^  Jc 

an  engagement,  it  is  equally  within  the  Act,  whether  the  book  made  use  of  be  ^ 

testament  or  not.(i)     So  the  precise  form  of  the  oath  is  immaterial ;  it  is  an  oat^'^  -" 

*lfi<)l   ^^^^^'^  ^^^  meaning  of  *the  Acts,  if  it  was  understood  by  the  party  tenderinKi3^n^ 

■^  and  by  the  party  taking  it,  as  having  the  force  and  obligation  of  an  oath  (^^^  *> 

With  respect  to  persons  aiding  and  assisting  at  the  administering  or  takinK==^^J 
these  unlawful  oaths,  the  37  Geo.  3,  c.  123,  s.  3,  enacts,  that  persons  aiding  anv — *j^ 
assisting  at,  or  present  or  consenting  to,  the  administering  or  taking  of  any  oat^B^"  th 


(g)  Rex  V.  Loveless,  1  M.  &  Rob.  349  ;  s.  c,   6  0.  &  P.  596,  Williams,  J.     See  Rex  "• 

Dixon,  6  C.  &  P.  COl  (25  E.  C.  L.  C),  Bosanquet,  J. 

(A)  But  this  punishment  was  abolished  by  the  1  Vict.  c.  91,  s.  1,  by  which,  and  sec. 
(ante,  p.  141),  and  the  20  &  21  Vict.  c.  3,  s.  2,  the  punishment  now  is  [penal  servitude]  ' 
life,  or  for  any  term  not  less  than  [three]  {ante^  p.  4)  years,  or  imprisonment,  with  — 
without  hard  labor,  in  the  common  gaol  or  house  of  correction  for  any  term  not  excet 
ing  three  years,  and  solitary  confinement  for  any  portion  or  portions  of  such  imprisonmei 
or  of  such  imprisonment  with  hard  labor,  not  exceeding  one  month  at  a  time,  or  thi 
months  in  the  course  of  one  year. 

(AA)  Penal  servitude  as  stated  in  the  preceding  note. 

(t)  Rex  V.  Brodribb,  6  C.  &  P.  571  (25  E.  C.  L.  R.),  Holroyd,  J.,  where  an  account  bo 
called  The  Toung  MarCa  Beat  Companion,  was  used. 

(k)  Rex  V.  Loveless,  M.  k  Rob.  349,  Williams,  J. 
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Dgagemeot  before  mentioned  in  that  Act ;  and  persons  causing  any  such  oath 
Bgagement  to  be  administered  or  taken,  though  not  present  at  the  administer- 

or  taking  thereof,  shall  be  deemed  principal  offenders,  and  tried  as  such ; 
ough  the  person  or  persons  who  actually  administered  such  oath  or  engage- 
it^  if  any  such  there  shall  be,  shall  not  have  been  tried  or  convicted.  A  similar 
cUnent  is  contained  in  the  52  Geo.  3,  c.  104,  s.  4,  with  respect  to  persons  aid- 
and  assisting  at  the  administering  of  any  oath  or  engagement  mentioned  in 
t  Act,  and  persons  causing  any  such  oath  or  engagement  to  be  administered, 
ugh  not  present  at  the  administering  thereof:  such  persons  are  to  be  deemed 
icipal  ollenders,  and,  on  conviction,  to  be  adjudged  guilty  of  felony,  and  to 
ier  death  without  benefit  of  clergy,(/)  although  the  person  or  persons  who 
oally  administered  the  oath  or  engagement,  if  any  such  there  shall  be,  shall  not 
re  been  tried  or  convicted. 

Both  the  statutes  provide  that  it  shall  not  be  necessary  to  set  forth  in  the  in- 
tment  '*  the  words  of  the  oath  or  engagement ;''  and  that  '^  it  shall  be  sufficient 
set  forth  the  purport  of  such  oath  or  engagement,  or  some  material  part 
rreof^m)  Upon  an  indictment  on  the  37  Geo.  3,  the  fourth  count  charged, 
Lt  the  defendants  administered  to  J.  H.  an  oath  ^^  intended  to  bind  him  not  to 
brm  or  give  evidence  against  any  member  of  a  certain  society  formed  to  disturb 
I  public  peace  for  any  act  or  expression  of  his  or  theirs,  done  or  made  collect- 
ly  or  individually,  in  or  out  of  that  or  other  similar  societies,  in  pursuance  of 
i  spirit  of  that  obligation  ;"  and  the  eighth  count  stated  the  oath  to  be  ^^  in- 
ided  to  bind  the  said  J.  H.  not  to  give  evidence  against  any  associate  in  certain 
ociations  and  societies  of  persons  tormed  for  seditious  purposes  :''  and  the  other 
iota  stated  the  objects  of  the  oath  administered,  and  the  objects  of  the  society, 
Cerently  and  more  generally  adapted  to  several  prohibitory  parts  of  the  statute. 
koQ  the  objection  taken  at  the  trial  to  the  generality  of  the  statements  in  the  in- 
tment.  Lord  Avanley  was  of  opinion  that  the  Act  intended  that  it  should  be 
ficient  to  allege  and  prove  what  the  object  of  the  oath  and  engagement  was, 
,hoat  stating  any  words  at  all ;  and  that  the  offence  being  described  in  the 
rds  of  the  Act,  was  well  described :  but  that  supposing  the  objection  made  to 
!  generality  of  the  counts  was  good,  which  he  did  not  admit,  yet  that  in  the 
jth  and  eighth  a  material  part  of  the  oath  or  engagement  was  set  forth  according 
the  clause  of  the  Act.  Ihe  point  was  submitted  to  the  judges,  who,  without 
iDg  any  opinion  against  the  other  counts,  all  agreed  that  at  any  rate  the  fourth 
i  eight  counts  were  good.(n) 

''it  the  indictment  state  the  oath  to  have  been  not  to  inform  or  give  evi-  r^ciQA 
ice  against  any  person  belonging  to  a  confederacy  or  persons  associated  ^ 
;ether  to  do  **  a  certain  illegal  act/'  it  is  sufficient  without  going  on  to  state 
at  the  illegal  act  was.  For  the  offence  is  not  the  illegal  act,  but  the  adminis- 
tioQ  of  the  oath,  which  preceded  it,  and  all  that  the  rules  of  pleading  require  is 
it  the  offence — that  is  the  oath  itself — should  be  suficiently  set  out.(o)     Where 

indictment  charged  that  the  prisoner  administered  ^^  a  certain  oath "  to  J. 
inoy,  and  filteen  others,  naming  them,  and  it  was  proved  that  the  sixteen  were 

sworn  in  the  same  manner,  on  the  same  book,  two  or  three  at  a  time,  at  the 
me  meeting,  it  was  held  that  this  was  sufficient,  for  it  was  the  same  act  of  ad- 
mistering.  Or  it  might  be  taken  to  be  a  complete  transaction  with  respect  to 
ch  person  sworn ;  and  the  charge  would  be  substantiated  by  evidence  of  the 
iaoDer  having  sworn  any  one  ot  the  party,  in  the  same  way  as  a  man  may  be 
nvicted  of  larceny  on  proof  of  stealing  one  out  of  several  articles  named  in  an 

^'here  the  witness,  swearing  to  the  words  spoken  by  way  of  oath  by  the  prisoner 
bca  he  administered  it,  said  that  he  held  a  paper  in  his  hand  at  the  time  when 
»   tdministered  the  oath,  from  wliich  paper  it  was  supposed  that  he  read  the 

(I)  ilbolished  by  the  1  Vict.  c.  91,  s.  1,  see  note  (A),  anttj  p.  188 ;  for  the  presoat  punish* 
lent   Ai  to  accesBories  after  the  tact,  see  ante^  p.  (>a. 
(■)37  Geo.  3,  c.  123,  s.  4 ;  52  Geo.  3,  c.  104,  s.  5. 

i")  Hex  V.  Moors,  6  East  419,  note  (6). 
•;  Rsx».  Brodribb,  6C  .  &  P.  571  ^26  E.  C.  L.  B.),  Holroyd,  J.  (p)  \U^. 
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words ;  it  was  held,  that  parol  evidence  of  what  he  in  fact  said  was  sufficient,  with- 
out giving  him  notice  to  produce  such  paper.(^)  And  where  the  oath  on  the  face 
of  it  did  not  purport  to  be  for  a  seditious  purpose,  though  it  was  objected  that  no 
parol  evidence  could  be  given  to  show  that  the  "  brotherhood "  mentioned  it  in 
was  of  a  seditious  nature,  it  was  held  that  declarations  made  at  the  time  by  the 
partjT  administering  such  oath  were  admissible  to  prove  the  real  object  qf  it  (r) 

Both  the  37  Geo.  3  and  52  Geo.  3,  provide  that  offences  committed  on  the  higltu 
seas,  or  out  of  the  realm,  or  in  England,  shall  be  tried  before  any  court  of  oyer  andB 
terminer  and  gaol  delivery  for  any  county- in  England  in  such  manner  and  form  a^ 
if  such  offence  had  been  therein  committed  ]  and  that  offences  committed  in  Scot-^ 
land  shall  be  tried  either  before  the  Justiciary  Court  at  Edinburgh,  or  in  any  o~  « 
the  circuit  courts  in  that  part  of  the  United  Kingdom. (s) 

It  is  also  provided  by  both  these  statutes  that  any  person  who  shall  be  trie>>^ 
and  acquitted  or  convicted  of  any  offence  against  the  Acts,  shall  not  be  liable  L.jz 
be  prosecuted  again  for  the  same  offence  or  facts  as  high  treason,  or  misprision  c^ 
high  treason.  And  further,  that  nothing  in  the  Acts  contained  shall  be  constru 
to  extend  to  prevent  any  person  guilty  of  any  offence  against  the  Acts,  and 


shall  uoii  be  tried  for  the  same  as  an  offence  against  the  Acts,  from  being  tried  f* — 
the  same,  as  high  treason,  or  misprision  of  high  treason,  in  such  manner  as  if  th< 
Acts  had  not  been  made.(0 
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*By  the  57  Geo.  3,  c.  19,  s.  25,  it  is  enacted  that  all  societies  or  clu 


the  members  whereof  shall  be  recjuired  or  admitted  to  take  any  oath  or  ei 
gagement,  which  shall  be  an  unlawful  engagement  within  the  37  Geo.  3,  c.  123,  c 
the  52  Geo.  3,  c.  104,  or  to  take  any  oath  not  required  or  authorized  by  law;  ac 
every  society  or  club,  the  members  whereof,  or  any  of  them,  shall  take,  or  in 
manner  bind  themselves  by  any  such  oath  or  engagement  on  becoming,  or  in  order  ^« 
become,  or  in  consequence  of  being  a  member  or  members  of  such  society  or  club ) 
every  society  or  club,  the  members  or  any  member  whereof  shall  be  required  or  admi 
ted  to  take,  subscribe,  or  assent  to  any  test  or  declaration  not  reijuired  or  authorized 
law,  in  whatever  manner  or  form  such  taking  or  assenting  shall  be  performed,  wheth 
by  words,  signs,  or  otherwise,  either  on  becoming,  or  in  order  to  become,  or  in  cooa 
quence  of  being  a  member  or  members  of  any  such  society  or  club ;  shall  be  deemi 
and  ta'ken  to  be  unlawful  combinations  and  confederacies  within  the  meaning 
the  39  Geo.  3,  c.  79(?^)  and  may  be  prosecuted,  proceeded  against,  and  punishe 
according  to  the  provisions  of  the  said  Act.(v) 

The  mutual  promises  and  engagements  of  societies  are  lawful,  unless  they  a. 
clearly  prohibited  by  law ;  and  it  lies  on  the  party  who  alleges  that  such  promif 
and  engagements  are  illegal  to  prove  that  they  are  so.     Where,  therefore, 
appeared  from  the  rules  of  a  lodge  of  Odd  Fellows  that  the  members  entered  ii 
an  engagement  to  abide  by  the  rules,  and  one  of  the  rules  was  to  keep  the 
of  the  society ;  but  all  secrets  had  been  abolished  ]  and  the  rules  had  not  been  e 
rolled  :  Erie,  J.,  held  that  there  was  nothing  to  show  that  the  engagement 
illegal ;  the  subjects  of  this  realm  might  enter  into  any  engagement  they  please^^ 
unless  prohibited  by  law,  and  the  party  objecting  to  the  legality  of  an  engagemer 
must  show  that  it  is  illegal. («?)  _ 

With  respect  to  the  administering  or  taking  unlawful  oaths  in  Ireland,  the  dS- 
Geo.  3,  c.  Iu2,  enacts,  *^  that  any  person  or  person  who  shall  administer,  or  cau — • 
to  be  administered,  tender,  or  cause  to  be  tendered,  or  be  present  aiding  and  assii^^ 
ing  at  the  administering  or  tendering,  or  who  shall  by  threats,  promises,  persu^ 
sions,  or  other  undue  means,  cause,  procure,  or  induce  to  be  taken  by  any  persc::^ 
or  persons  in  Ireland,  upon  a  book  or  etherise,  any  oath  or  engagement  importicr:=^ 
to  bind  the  person  or  persons  taking  the  same  to  be  of  any  association,  brotherhoo  -^ 

(q)  Rex  V.  Moors  and  Others,  G  East  421.  (r)  Id.  Ibid. 

(«)  37  Geo.  3,  c.  123,  s.  6 ;  52  Geo.  3,  c.  104,  s.  7. 

(t)  37  Geo.  3,  c.  123,  s.  7 ;  52  Geo.  3,  c.  104,  s.  8.  (u)  See  this  Act,/)o#^,  391. 

\v)  This  statute  is  not  to  extend  to  Freemasons'  lodges,  nor  to  any  declaration  approv^^ 
by  two  justices,  nor  to  Quakers'  meetings,  nor  to  meetings  or  societies  for  charitable  pu.— 
poses,  sec.  26.     By  sec.  39,  the  Act  is  not  to  extend  to  Ireland. 

(tr)  Reg.  V.  Roase,  4  Cox  C.  C.  7. 
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oommittee,  society,  or  confederacy  whatsoever,  in  reality  formed,  or  to  be  formed, 
for  seditious  purposes,  or  to  disturb  the  public  peace,  or  to  injure  the  persons  or 
property  of  any  person  or  persons  whatsoever,  or  to  compel  any  person  or  persons 
'whatsoever  to  do,  or  omit,  or  refuse  to  do,  any  act  or  acts  whatsoever,  under  what- 
ever  name,    description,  or   pretence  such   association,   brotherhood,   committee, 
society,  or  confederacy  shall  assume,  or  pretend  to  be  formed  or  constituted,  or  any 
oath  or  engagement  importing  to  bind  the  person  taking  the  same  to  obey  the 
orders,  or  rules,  or  commands,  of  any  ^committee  or  other  body  of  men  not 
lawfully  constituted,  or  of  any  captain,  leader,  or  commander  (not  appointed 
by  or  undei  the  authority  of  his  Majesty,  his  heir  and  successors),  or  to  assemble 
at  the  desire  and  command  of  any  such  captain,  leader,  commander,  or  committee, 
or  of  any  person  or  persons  not  having  lawful  authority,  or  not  to  inform  or  give 
evidence  against  any  brother,  associate,  confederate,  or  other  person,  or  not  to 
reveal  or  discover  his  or  her  having  taken  any  illegal  oath,  or  not  to  reveal  or  dis- 
cover any  illegal  act  done  or  to  be  done,  or  not  to  discover  any  illegal  oath  or  en- 
gagement which  may  be  administered  or  tendered  to  him  or  her,  or  the  import 
thereof,  whether  such  oath  shall  be  afterwards  so  administered  or  tendered  or  not, 
or  whether  he  or  she  shall  take  such  oath,  or  enter  into  such  engagement  or  not, 
being  by  due  course  of  law  convicted  thereof,  shall  be  adjudged  guilty  of  felony, 
and  be  transported(x)  for  life ;  and  every  person  who  shall  take,  in  Ireland,  any 
such  oath  or  engagement,  importing  ^o  to  bind  him  or  her  as  aforesaid,  and  being 
by  due  course  of  law  thereof  convicted,  shall  be  adjudged  guilty  of  felony,  and  be 
transported  (x)  for  seven  years. 'Yy) 

This  statute  further  enacts,  that  a  person  compelled  by  inevitable  necessity  to 

commit  any  of  these  offences,  shall  be  excused  and  justified  upon  proof  of  such 

necesgity,  if  within  ten  days  (not  being  prevented  by  actual  force  or  sickness,  by 

then  within  seven  days  after  such  actual  force  or  sickness  shall  cease  to  disable 

kiln),  he  disclose  to  a  justice  of  peace,  by  information  on  oath,  the  whole  of  what 

ke  knows  touching  his  compulsion. (2)     Persons  aiding  at  the  administering  or 

^dering  the  oath  or  engagement,  and  persons  causing  the  oath  or  engagement 

^  be  administered  or  tendered,  though  not  present,  are  to  be  deemed  principal 

offenders,  and  tried  as  such,  though  the  person  who  actually  administered  such 

^th  or  engagement  shall  not  have  been  tried  or  convicted  (fi)     And  the  statute 

^  IkTCivides,  that  it  shall  be  sufficient  to  set  forth  in  the  indictment  the  purport 

^f  object  of  such  oath  or  engagement.(2>) 

By  the  4  Geo.  4,  c.  87,  s.  1,  every  society,  &c.,  in  Ireland,  the  members  wherccf 
*tall,  according  to  the  rules,  &c.,  be  required  or  admitted,  or  permitted  to  take 
^y  oath  or  engagement,  which  shall  be  an  unlawful  oath  or  engagement,  within 
^e  statute  50  Geo.  3,  c.  102,  or  to  take  any  oath  not  required  or  authorized  by 
bw,  are  declared  to  be  unlawful  combinations  and  confederacies. 

The  provisions  of  the  4  Geo.  4,  c.  87,  were  extended  by  the  2  &  3  Vict.  c.  74, 
to  certain  other  societies  therein  described,  and  these  Acts  are  continued  by  the 
25  &  26  Vict.  c.  32,  for  five  years  from  the  7th  of  July,  18G2,  and  until  the  end 
of  the  then  next  session  of  Parliament. 

The  5  &  6  Will.  4,  c.  62,  in  many  cases  substituted  a  declaration  in  lieu  of  an 
oath ;  and  by  sec.  13,  reciting  that  '*  a  practice  has  prevailed  of  administering  and 
receiving  oaths  and  affidavits  '^'voluntarily  taken  and  made  in  matters  not  r^icioo 
the  subject  of  any  judicial  inquiry,  nor  in  anywise  pending  or  at  issue  before  ^ 
the  justice  of  the  peace  or  other  person  by  whom  such  oaths  or  affidavits  have 
been  aduiiiiistered  or  received,'  and  that  'doubts  have  arisen  whether  or  not  such 
proceeding  is  illegal;  for  the  more  effectual  suppression  of  such  practice  and  re- 
iiiovin};  such  dtiubts,'  enacts  that,  after  the  Ist  of  October,  1835,  'it  shall  not  be 
laifful  fcr  any  justice  of  the  peace  or  other  person  to  administer,  or  cause  or  allow 

U)  PfBal  servitude  by  the  20  &  21  Vict.  c.  3,  8.  2,  ante,,  p.  4. 

<•»)  And  not  less  than  three  years  by  the  same  Act,  ante,  p.  4. 

(')  Hec.  2.     And  the  section  provides  also,  that  no  person  shall  be  excluded  from  the 
dettoct  of  inevitable  necessity,  who  shall  be  tried  for  an  offence  within  ten  days  from  the 
«<M">»irtion  of  it,  or  of  seven  days  from  the  time  when  the  force  or  sickness  shall  ceaae. 
W  ^.  3.  (6)  Sec.  4. 


193  Op  Compounding  Opfences.  [book  n.     ^ 

to  bo  administered,  or  to  receive,  or  cause  or  allow  to  be  received,  any  oath,  affida-  • ^ 

vit,  or  soIemD  affirmation  touching  any  matter  or  thing  whereof  such  justice  or^^^ 
other  person  hath  not  jurisdiction  or  cognizance  by  some  statute  in  force  at  th 
time  being.     Provided  always  that  nothing  herein  contained  shall  be  construed 
extend  to  <any  oath,  affidavit,  or  solemn  affirmation  before  any  justice  in  any  mattec 
or  thing  touching  the  preservation  of  the  peace,  or  the  prosecution,  trial,  or  pu; 
ishment  of  offences,  or  touching  any  proceedings  before  either  of  the  Houses 
Parliament,  or  any  committee  thereof  respectively,  nor  to  any  oath,  affidavit, 
affirmation  which  may  be  required  by  the  laws  of  any  foreign  country  to  give  validit 
to  instruments  in  writing  designed  to  be  used  in  such  foreign  countries  respectively 
It  has  been  doubted  whether  an  indictment  can  be  sustained  for  administeri 
an  oath  contrary  to  this  clause,  and,  supposing  it  can,  such  an  indictment  is  h 
unless  it  set  out  so  much  at  least  of  the  oath  as  may  enable  the  Court  to  see  th 
the  oath  is  one  which  is  prohibited  by  the  clause.     An  indictment  alleged  in  se* 
ral  county  that  the  defendant  administered  a  voluntary  oath  touching  certain  m 
ters  whereof  he  had  not  jurisdiction  by  any  statute,  and  some  counts  negativ 
the  oaths,  &c.,  in  the  proviso;  and  the  Court  of  Queen's  Bench  held  that  the  i 
dictment  was  bad ;  for  the  having  or  not  having  jurisdiction  is  a  matter  of  1 
depending  upon  the  facts,  upon  which  the  Court  is  to  form  an  opinion.     Th 
ought,  therefore,  to  be  a  distinct  allegation  of  the  subject  matter  of  the  oai 
showing  affirmatively  that  it  was  out  of  the  jurisdiction.     But  the  Court  expre8a»-«[ 
no  opinion  whether  the  indictment  would  lie ;  Lord  Denman,  C.  J.,  however,  seems      to 
have  thought  that  it  would  be  necessary  to  show  that  the  disobedience  was  wilful  a  ^d 
in  the  nature  of  a  contempt,  in  order  to  convict  a  person  disobeying  the  clause.^  ^) 


*194]  *CHAPTER  THE   THIRTEENTH. 

OF   MISPRISION   OP  PELONT,  AND   OP  COMPOUNDING   OPFENCES. 

By  misprision  of  felony,  is  generally  understood  the  concealment  of  /elany^  oK^  * 
procuring  such    concealment,  whether  it  be  felony  by  the  common  law,  or      ""J 
8tatute.(rt)     Thus,  silently  to  observe  the  commission  of  a  felony  without  usi-  ^S 
any  endeavor  to  apprehend  the  offijnder,  is  a  misprision  ;(b)  for  a  man  is  bound       ^ 
discover  the  crime  of  another  to  a  magistrate  with  all  possible  expedition,(c)       ^ 
the  law  does  not  allow  any  private  person  to  forego  a  prosecution  oU  any  account.^  ^) 
But  there  must  be  knowledge  merely  without  ^iny  assent;  for  if  a  man  assent  tc:^  * 
felony,  he  will  be  either  principal  or  accessory. (c)     The  punishment  of  this  offers  ^ 
in  an  officer  is  imposed  by  the  statute  of  Westminster,  3  Edw.  1,  c.  9,  whi  ^^" 
enacts,  that  "  if  the  sheriff,  coroner,  or  any  other  bailiff  within  a  franchise,  or  wiO^  "' 
out,  for  reward,  or  for  prayer,  or  for  fear,  or  for  any  manner  of  affinity,  conc^-^j 
consent  or  procure  to  conceal,  the  felonies  done  in  their  liberties ;  or  otherwise  n^"  . 
not  attach  nor  arrest  such  felons  there  (as  they  may),  or  otherwise  will  not  do  th^^*^ 
office,  for  favor  borne  to  such  misdoers,  and  be  attainted  thereof,  they  shall  ha-  ^.^ 
one  year's  imprisonment,  and  after  make  a  grievous  fine  at  the  King's  pleasure,        ^ 
they  have  wherewith;  and  if  they  have  not  whereof,  they  shall  have  imprisonme*^ 
of  three  years."     The  punishment,  in  the  case  of  a  common  person j  is  impris 
ment  for  a  less  discretionary  time ;  and  in  both  cases  fine  and  ransom  at  the  Kin 

(a)  Reg.  V.  Nott,  4  Q.  B.  768  (45  IS.  C.  L.  R.).  The  majority  of  the  Court  thought  t 
it  was  not  necessary  to  set  out  the  whole  oath  ;  but  the  37  Geo.  3,  c.  123,  and  52  Geo. 
c.  104,  contain  express  provisions  to  that  effect  {ante^  p.  189),  and,  therefore,  it  wo 
certainly  be  prudent  to  set  out  the  whole  oath,  if  practicable,  in  some  counts. 

'a)  1  Hawk.  P.  C.  c.  59,  s.  2 ;  3  Inst.  139. 

^b)  1  Hale  374,  375 ;  1  Hawk.  P.  C.  c.  59,  s.  2,  note  (1). 

^e)  3  Inst.  140. 

'd)  Reg.  V.  Daly,  9  C.  &  P.  342  (38  E.  C.  L.  R.),  Gurney,  B. 

[e)  4  Blac.  Com.  121.     But  see  1  Hale  616,  cited  ante^  p.  57. 
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•8are.(/*)  By  the  3  Hen.  7,  c.  1,  the  justices  of  every  shire  may  take  an 
[WBBt  to  inquire  of  the  concealments  of  other  inquests,  of  such  matters  and 
mcea  as  are  to  be  inquired  and  presented  before  justices  of  the  peace,  whereof 
nptaint  shall  be  made  by  bill ;  and  if  such  concealment  be  found  of  any  inquest 
diin  a  year  after  the  concealment,  every  person  of  the  inquest  is  to  be  amerced 
'  the  concealment  by  discretion  of  the  justices. 

Of  a  similar  nature  to  this  offence  of  misprision  of  felony,  is  the  offence  of  com- 
\mding  of  felony^  mentioned  in  the  books  by  the  more  ancient  appellation  of 
^firhote^  which  is  where  the  party  robbed  not  only  knows  the  felon,  but  also  takes 
I  goods  again,  '*'or  other  amends,  upon  agreement  not  to  prosecute.(^)  It  p^.  q- 
said  to  have  been  anciently  punishable  as  felony;  but  is  now  punished  ^ 
]▼  with  fine  and  imprisonment,  unless  it  be  accompanied  with  some  degree  of 
untenance  given  to  the  felon,  which  makes  the  party  an  accessory  after  the 
et.rA)  But  the  barely  taking  again  one's  own  goods  which  have  been  stolen,  is 
I  offence  at  all  unless  some  favor  be  shown  to  the  thief.(t) 

Compounding  a  mere  charge  of  felony  is  illegal ;  as  where  a  person,  having 
larged  a  man  before  a  magistrate  with  embezzlement,  agrees  not  to  prosecute  the 
large  in  consideration  of  a  bill  of  exchange  being  accepted  by  another  person  {kf 

Where  an  indictment  for  compounding  felony  alleged  that  the  defendant  de- 
ated  from  prosecuting,  and  it  appeared  that  he  did  prosecute  to  conviction,  the 
efendaot  was  held  entitled  to  be  acquitted.(Z) 

It  is  made  felony  by  the  24  &  25  Vict.  c.  96,  s.  101, (m)  to  take  any  reward  for 
dping  a  person  to  any  property  stolen  or  obtained  by  false  pretences ;  and  to  ad- 
ertise  a  reward  for  the  return  of  things  stolen,  incurs  a  forfeiture  of  fifty  pounds 
y  sec.  102  of  the  same  Act. 

An  agreement  to  put  an  end  to  a  prosecution  for  a  misdemeanor  has  been  con- 
idered  to  be  illegal,  as  impeding  the  course  of  public  justice  ;(n)  but  it  is  some- 
iines  done  after  conviction,  with  the  sanction  of  the  Court,  in  cases  where  the 
ffence  principally  and  more  immediately  affects  an  individual ;  the  defendant 
eing  permitted  to  speak  mith  tJie  prosecutor  before  any  judgment  is  pronounced, 
Qd  a  trivial  punishment  being  inflicted  if  the  prosecutor  declares  himself  satis- 
ed.(o)  And  where,  in  a  case  of  an  indictment  for  ill-treating  a  parish  appren- 
ice,  a  security  for  the  fair  expenses  of  the  prosecution  had  been  given  by  the  defend- 
Qt  after  conviction,  upon  an  understanding  that  the  Court  would  abate  the  period 
fhiB  imprisonment,  the  security  was  held  to  be  good,  upon  the  ground  that  it  was 
iTen  with  the  sanction  of  the  Court,  and  to  be  considered  as  part  of  the  punish- 
leot  suffered  by  the  defendant  in  expiation  of  his  offence,  in  addition  to  the  im- 
riionment  inflicted  on  him.(/>) 

8o  where  a  defendant  was  prosecuted  by  parish  officers,  and  convicted  for  dis- 
bcjing  an  order  of  maintenance,  and  sentence  was  deferred  by  the  Court  with  a 

(/)  4  Blac.  Com.  121,  where  it  is  said,  "which  pleasure  of  the  King  must  be  observed, 
iac«  for  all,  not  to  signify  any  extrajudicial  will  of  the  sovereign,  but  such  as  is  declared 
▼  kif  representatives,  the  judges  in  his  courts  of  justice  ;  voluntas  Regis  in  euri&j  non  in 


{$)  1  Hawk.  P.  C.  c.  59,  s.  5 ;  4  Blac.  Com.  133. 

(A)  1  Hawk.  P.  C.  c.  59,  s.  6  ;  2  Hale  400.  (i)  1  Hawk.  P.  C.  c.  59,  s.  7. 

(*)  Fivaz  r.  Nicholls,  2  C.  B.  501  (52  E.  C.  L.  R.). 

U)  Rex  V.  Stone,  4  C.  &  P.  379  (19  E.  C.  L.  R.),  Bosanquet,  J.     Quxre^  whether,  if  the 
iM«iclinent  had  omitted  this  averment  it  would  have  been  good.     The  offence  seems  to  be 
ka€  letting  the  thief  go  without  prosecution. 
(•)  Sec  vol.  ii.  p.  574 

(«)  Collins  V.  Blantern,  2  Wils.  341 ;  Edgecombe  v.  Rodd,  5  East  294. 
(•)4Blac.  Com.  36:i,  .304. 

{p)  Beeley  v.  Wingfield,  1 1  East  46.  See  the  observations  on  this  case  in  6  Q.  B.  320 
,Sl  E.  C.  L.  R.) ;  and  see  also  Baker  ».  Townfshend,  7  Taunt.  422.  But  in  general  any 
•oainct  or  security  made  in  consideration  of  dropping  a  criminal  prosecution,  suppress- 
ors evidence,  soliciting  a  pardon,  or  compounding  any  public  offence,  without  leave  of 
"*•  Court,  is  invalid:  1  Chit  Crim.  Law  4. 

See  the  case  of  Comm.  v.  Pease,  16  Mass.  Rep.  p.  91,  where  it  is  settled,  that  accepting 
■Jte  ligned  by  the  party  guilty  of  larceny,  as  a  consideration  for  not  proaecxxlYU^,  \^ 
^•^ent  to  constitute  a  compounding  of  a  felony, 
lot.  I.— 11 
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view  to  an  arraDgcment,  and  in  the  meantime  he  was  committed  to  prison,  and  the 
officers  demanded  a  sum  considerably  exceeding  the  amount  of  maintenance  due, 
but  part  of  which  was  to  cover  costs  ;  the  defendant  paid  part,  and  gave  a  note  for 
*1Qfil   ^^^  remainder,  and  was  then  brought  *into  Court,  fined  1«.  and  discharged; 

-»  it  did  not  appear  whether  the  particulars  of  the  arrangement  were  made  3 
known  to  the  Courts  but  the  defendant  made  no  complaint  when  brought  up ;  iU^ 
was  held  that  the  compromise  was  legal. (^) 

It  has  been  laid  down,  that  ^^  the  law  will  permit  a  compromise  of  all  offences  ^ 
though  made  the  subject  of  a  criminal  prosecution,  for  which  offences  the  injured^ 
party  might  recover  damages  in  an  action/XO  But  it  seems  that  this  propositioK^. 
should  be  limited  to  the  ^'  cases  where  the  private  rights  of  the  injured  party 
made  the  subject  of  agreement,  and  where  by  the  previous  conviction  of  the  di 
fendant  the  rights  of  the  public  are  also  preserved  inviolate."(«)  For  "  when 
verdict  of  guilty  is  taken,  and  the  Court  suspend  judgment,  and  allow  the  que! 
tions  between  the  parties  to  be  referred,  the  matter  is  very  different,  for  then  it 
only  to  enable  the  Court  the  better  to  see  what  sentence  ought  to  be  given."| 
^*  But  if  the  offence  is  of  a  public  nature,  no  agreement  can  be  valid  that  is  found- 
on  the  consideration  of  stifling  a  prosecution  for  itJ*(u)  A  contract  therefore 
withdraw  a  prosecution  for  perjury,  and  to  give  no  evidence  against  the  accused 
founded  on  an  illegal  consideration  and  void  (v) 

So  where  an  action  was  brought  on  an  agreement,  by  which  the  defendants, 
consideration  that  the  plaintiff',  being  the  prosecutor  of  an  indictment  agaii 
certain  persons  for  an  assault  and  riot,  would  not  proceed  further  on  such  indl 
ment,  promised  the  plaintiff  to  pay  him  a  certain  sum  of  money,  and  in  pursuai 
of  that  agreement  the  plaintiff  did  not  proceed  further  with  the  indictment,  and 
formed  the  Court,  before  which  the  indictment  was  pending,  of  the  premises,  a 
by  le:ivc  of  the  Court,  forebore  to  give  evidence  upon  the  indictment,  and  thereu 
there  was  an  acquittal ;  it  was  held  that  the  agreement  was  illegal ;  for  the  offe 
was  not  confined  to  the  personal  injury,  but  was  accompanied  with  a  riot,  whi^  < 
was  a  matter  of  public  concern,  and  therefore  not  legally  the  subject  of  comp 
mise.(ir) 

In  one  case  an  indictment  for  a  nuisance  by  making  an  embankment  in 
Thames,  whereby  the  navigation  was  obstructed,  was  referred  ;(x)  but  the  questi-OD 
of  the  legality  of  the  reference  was  not  raised.     And  where  an  indictment  \m^ 
been  prepared  by  the  plaintiff  for  erecting  walls  or  cribe  across  the  Wye,  whi.<3^ 
were  a  nuisance  to  the  navigation,  and  the  defendant  gave  the  plaintiff  a  bond   ^ 
remove  the  nuisances  before  a  certain  time,  in  order  to  save  expense  and  prevov 
the  indictment  being  preferred,  the  bond  was  held  good.(^)     But  where  an  i' 
dictment  had  been  preferred  against  the  defendant  for  nonrepair  of  a  highwd; 
which  it  was  alleged  he  ought  to  have  repaired  rfitione  tenurx^  and  the  prosecute 
and  defendant  before  the  trial  agreed  to  leave  the  question  of  liability  of  repair 
the  highway  to  reference,  and  the  arbitrator  was  to  make  an  award  on  the  eviden 
#107-1   adduced  ^before  him,  and  a  verdict  was  to  be  entered  according  to  the  re» 
^   of  the  award,  and  the  arbitrator  awarded  that  the  defendant  was  guilty 
the  non-repair  alleged  in  the  indictment ;  it  was  held  that  the  reference  was  ill^ 
as  the  question  as  to  the  liability  to  repair  was  of  public  concern. (z) 

In  one  case  an  indictment  for  conspiracy  was  referred,(a)  but  the  questioi 

(9)  Kirk  t;.  Strickwood,  4  B.  &  Ad.  421  (24  E.  G.  L.  R.). 

(r)  Keir  v.  Leeman,  (i  Q.  B.  308  (51  E.  C.  L.  R.). 

(«)  Kcir  V.  Leeman,  9  Q.  B.  371  (58  E.  C.  L.  R.),  in  error,  affirmlDg  the  judgment 
Queen's  Bench. 

(t)  Reg.  V.  Hardey,  14  Q.  B.  529  (68  E.  C.  L.  R.). 

(u)  Keir  v.  Leeman,  6  Q.  B.  308  (51  E.  C.  L.  R.). 

(v)  Per  Curiam,  Ibid,  citing  Collins  v,  Biantern,  2  Wils.  341. 

{w)  Keir  v,  Leeman,  supra, 

(z)  Reg.  V.  Dobson,  6  Q.  B.  637  (51  E.  C.  L.  R  ). 

(y)  Fallowes  v.  Taylor,  7  T.  R.  475.     There  was  no  plea  alleging  that  the  consi 
was  unlawfuL     See  the  observations  in  this  case,  9  Q.  B.  293  (58  £.  C.  L.  R.). 


(z)  Reg.  V.  Blakemore,  14  Q.  B,  544  (68  E.  C.  L.  R). 
(a)  Rex  1;.  Bardell,  5  A.  ft  fi.  619  (31  E.  G.  L.  R.). 
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e  lawfulDCSs  of  the  reference  was  not  raised ;  the  Court  of  Queen's  Bench  has 
ice,  however,  declined  to  lav  down  as  law,  that  such  an  indictment  can  be  re- 
Ted.(&) 

Where,  however,  indictments,  for  perjury  and  conspiracy  were  removed  into  the 
leen's  Bench,  and  on  the  indictment  for  perjury  coming  on  for  trial,  it  was 
^eed,  under  the  strong  advice  of  counsel,  that  no  evidence  should  be  tendered,  a 
rdict  of  not  guilty  taken  on  both  indictments,  and  that  all  matters  in  difiference 
ttween  the  prosecutor  and  defendant  should  be  referred  to  a  barrister;  it  was 
dd  that  it  would  have  been  illegal  to  refer  the  indictment  for  perjury,  and,  as  it 
lould  seem,  the  indictment  for  conspiracy ;  but  that  the  indictments  were  not 
Weired,  and  the  verdicts  of  acquittal  must  at  all  events  stand;  and  there  was 
othiDg  illegal  in  referring  all  matters  in  difference  and  at  the  same  time  consenting 
»  yerdicts  of  acquittal,  unless  there  was  a  corrupt  agreement  to  stifle  the  prosecu- 
lon,  which  in  the  present  case  did  not  appear  to  be  the  fact.(c) 

In  the  well  considered  judgment  of  the  Court  of  Exchequer  Chamber,  in  Keir 
.  Ijecman^(d)  it  is  said,  "  it  is  very  remarkable  what  very  little  authority  is  to  be 
dnnd,  rather  consisting  of  dicta  than  decisions,  for  the  principle  that  any  com- 
promise of  a  misdemeanor,  or  indeed  of  any  public  offence,  can  be  otherwise  than 
ll^al,  and  any  promise  founded  on  such  a  consideration  otherwise  than  void.  If 
he  matter  were  re*  integra^  we  should  have  no  doubt  on  the  point.  We  have  no 
ioubt  that  in  all  offences  which  involve  damages  to  an  injured  party,  for  which  he 
Buy  maintain  an  action,(6)  it  is  competent  for  him,  notwithstanding  they  are  also 
of  a  public  nature,  to  compromise  or  settle  his  private  damage  in  any  way  he  may 
think  fit.  It  is  said,  indeed,  that  in  the  case  of  an  assault  he  may  also  undertake 
not  to  prosecute  on  behalf  of  the  public.  It  may  be  so ;  but  we  are  not  disposed 
to  extend  this  any  further.'' 

It  is  clear  that  the  consent  of  the  Court  cannot  make  an  agreement  to  abandon 
a  prosecution  valid,  if  it  would  otherwise  be  unlawful.(/) 

The  compounding  of  informations  on  penal  statutes  is  a  misdemeanor  against 
public  justice,  by  contributing  to  make  the  laws  odious  to  the  people. (^)     There- 
fore, in  order  to  discourage  malicious  informers,  and  to  provide  that  offences,  when 
once  discovered,  shall  be  duly  prosecuted,  it  was  enacted  by  the  18  £liz.  c.  5,  s.  4, 
that  if  any  person,  **  by  color  or  pretence  of  process,  or  without  process  upon 
color  or  pretence  of  any  matter  of  offence  against  *any  penal  law,  make  any  r*iQQ 
eomposition,  or  take  any  money,  reward,  or  promise  of  reward,"  without  ■■ 
the  order  or  consent  of  some  Court,  he  shall  stand  two  hours  in  the  pillory,(A)  be 
for  ever  disabled  to  sue  on  any  popular  or  penal  statute,  and  shall  forfeit  ten 
j^nnds.     This  severe  statute  extends  even  to  penal  actions,  where  the  whole 
penalty  is  given  to  the  prosecutor. (t)     But  it  does  not  apply  to  penalties  which 
ueonly  recoverable  by  information  before  justices;  and  an  indictment  for  making 
A  composition  in  such  a  case  was  hoi  den  bad,  in  arrest  of  judgment  (k) 

Id  a  case  where  it  was  held  that  threatening,  by  letter  or  otherwise,  to  put 
in  motion  a  prosecution  by  a  public  officer  to  recover  penalties  for  selling  Fryer's 
BaUum  without  a  stamp,(/)  for  the  purpose  of  obtaining  money  to  stay  the  prose- 
cntioo  (not  being  such  a  threat  as  a  firm  and  prudent  man  might  not  be  expected 
to  resist),  was  not  in  itself  an  indictable  offence  at  common  law,  though  it  was 
^l^ged  that  money  was  obtained,  it  seems  to  have  been  considered  that  such  an 

(M  Rfg.  V.  Hardey,  9upra.  (c)  Ibid. 

W)62B.  308  (51  E.  C.  L.  R.). 

(<j  This  excludes  all  cases  of  felony  ;  for  an  action  cannot  be  maintained  in  them  until 
the  ffion  has  been  prosecuted :  Stone  r.  Marsh,   6  B.   &   C.   551    (13   E.   C.  L.  R.)  ;  and, 

V**r(  the  case  of  property  obtained  by  false  pretences;    sec  sec.  101  of  the  Larceny 

Act. 

(/)  Keir  r.  Leeman,  tupra.  (^)  4  Blac.  Com.  136. 

(A)  This  part  of  the  punishment  is  abolished  by  the  56  Geo.  3,  c.  138.  But  sec.  2 
JJJpowers  the  Court  to  pass  such  sentence  of  fine  or  imprisonment,  or  of  both,  in  lieu  of 
^•lenience  of  pillory,  as  to  the  Court  shall  seem  proper:  and  see  the  7  Will.  4,  and  1 
''ci.  c.  23.    The  18  Eliz.  was  made  perpetual  by  the  27  Eliz.  c.  10. 

(»)  4  Bite.  Com.  136.  note  (8).  (h)  Rex  v.  Crisp,  I  B.  t  Aid.  1^1. 

v)  By  the  42  Geo.  3,  c.  56,  it  was  prohibited  to  be  vended  without  a  stamped  \a\)^\. 
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offeDce  would  be  indictable  under  the  foregoing  section  of  this  statute  of  Elij 
beth  (m)  But  no  indictment  for  any  attempt  to  commit  such  a  statutable  mick 
meanor  can  be  sustained  as  a  misdemeanor  at  common  law,  without  at  least  briogi! 
the  offence  intended  within,  and  laying  it  to  be  against,  the  statute.  Though 
the  party  so  threatened  had  been  alleged  to  be  guilty  of  the  offence  imputed,  witb 
the  statute  imposing  the  duty  and  creating  the  penalty,  such  an  attempt  to  coi 
pound  and  stifle  a  public  prosecution  for  the  sake  of  private  lucre,  in  fraud  of  t 
revenue,  and  against  the  policy  of  the  statute  (which  gives  the  penalty  as  auxilia 
to  the  revenue,  and  in  furtherance  of  public  justice  for  the  sake  of  example),  mig 
also,  upon  general  principles,  have  been  deemed  a  sufficient  ground  on  which 
have  sustained  the  indictment  at  common  law.(n) 

A  party  is  liable  to  the  punishment  prescribed  by  the  IS  Eliz.  c.  5,  for  takii 
the  penalty  imposed  by  a  penal  statute,  though  there  is  no  action  or  proceeding  f 
the  penalty.  The  prisoner  applied  to  one  Hound,  and  demanded  five  pounds,  as 
penalty  which  Round  had  incurred  under  the  General  Turnpike  Act,  by  sufferii 
his  wagon  to  be  drawn  on  a  turnpike  road  by  more  than  four  horses.  Hound  L 
incurred  such  a  penalty,  and  the  prisoner  obtained  the  money  by  way  of  compc 
tion  to  prevent  any  legal  proceedings ;  no  process  had  been  sued  out,  and  no  inf^ 
mation  had  been  laid  before  a  magistrate.  The  prisoner  having  been  convict^ 
judgment  was  respited,  upon  a  doubt  whether  the  offence  was  within  the  statii 
so  as  to  subject  the  prisoner  to  the  specific  punishment  therein  prescribed,  inasmiLZ 
as  no  action  or  proceeding  was  depending  in  which  the  order  or  consent  of  e 
Court  in  Westminster  Hall  for  a  composition  could  have  been  obtained.  K 
*1QQ1  *^^®  judges  were  all  of  opinion  that  the  conviction  was  right,  and  that  i 
-'  statute  applies  to  all  cases  of  taking  a  penalty  incurred,  or  pretended  to 
incurred,  without  leave  of  a  Court  at  Westminster,  or  without  judgment  or  ex 
viction.(o) 

A  person  may  be  convicted  under  the  18  Eliz.  c.  5,  s.  4,  for  taking  money  up 
color  or  pretence  of  a  party  having  committed  an  offence,  though  in  fact  no  offec 
liable  to  a  penalty  has  been  committed  by  the  person  from  whom  the  money 
taken.  One  Feverill^  who  kept  a  retail  beer-shop,  but  had  no  license  to  sell  spirit 
having  given  a  woman  a  glass  of  gin  as  a  new-year's  gift,  the  prisoner  threatenc 
to  prosecute  him  for  selling  gin  without  a  license,  and  afterwards  obtained  mone 
from  Peverill,  as  a  reward  for  forbearing  to  prosecute  him  for  the  supposed  offenc 
of  selling  gin  without  a  license.  No  information  was  actually  preferred,  nor  an, 
process  sued  out.  It  was  objected  that,  as  no  offence  had  been  actually  committe< 
by  Peverill,  and  as  no  process  had  been  issued,  or  information  laid  against  hiiii,th( 
case  was  not  within  the  statute.  The  jury  having  found  the  prisoner  guilty,  upoi 
a  case  reserved,  the  judges  thought  that  the  words,  "  upon  color  or  pretence  of  anj 
matter  of  offence,"  extended  to  a  case  where  no  penalty  had  been  incurred,  ao( 
that  the  conviction  was  right.  (j[>) 
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Where  an  officer  neglects  a  duty  incumbent  on  him,  either  by  common  laW 
by  statute,  he  is  indictable  for  his  offence :  and  this,  whether  he  be  an  officer 
the  common  law,  or  appointed  by  Act  of  Parliament  :(a)  and  a  person  holdi 
a  public  office  under  the  King's  letters  patent,  or  derivatively  from  such  authori^ 

(m)  Rex  V,  Southerton,  6  East  126.     But  qumre^  and  see  Rex  v.  Crisp,  1  B.  &  Aid.  ^' 
287.  (n)  Id.  Ibid, 

(o)  Rex  V,  Qotley,  East.  T.  1805,  Rass.  k  Ry.  84. 

\p)  Reg.  V,  Best,  2  Moo.  G.  G.  R.  124;  s.  c,  9  G.  &  P.  368  (38  E.  G.  L.  R.). 
(a)  Reg.  V.  Wyat,  1  Salk.  380 ;  Anon.,  6  Mod.  96. 
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Ills  been  considered  amenable  to  the  law  for  every  part  of  his  coDdoct,  and  ob- 
BOxions  to  punishment  for  not  faithfully  discharging  \t.(b)  And  it  is  laid  down 
jsenerally,  that  any  public  officer  is  indictable  for  misbehavior  in  his  office.(r)^ 
rhere  is  also  the  further  punishment  of  the  forfeiture  of  the  office  for  the  mis- 
inneanor  of  doing  anything  directly  contrary  to  its  design.(/^)  And  in  the  case 
9f  a  coroner,  the  25  Geo.  2,  c  29,  s.  6,  makes  particular  provision,  and  enacts, 
tbat  when  convicted  of  extortion,  or  wilful  neglect  of  duty,  or  misdemeanor  in 
ofioe,  he  may  be  removed  from  office  by  the  judgment  of  the  Court  in  which  he  is 
convicted,  unless  such  office  be  annual,  or  annexed  to  some  other  office.  And  by 
the  23  &  24  Vict.  c.  116,  s.  6,  the  Lord  Chancellor  may  remove  a  county  coroner 
for  inability  or  misbehavior  in  his  office.  Where  a  duty  is  thrown  upon  a  body  of 
several  persons,  and  they  neglect  it,  each  is  individually  liable  to  prosecution  for 
the  neg\ect,(e) 

It  is  proposed  to  treat  shortly,  in  the  present  chapter,  of  oppression,  negligence, 
finad  and  extortion,  by  persons  in  office;  and  of  the  refusal  of  persons  to  execute 
the  duties  of  their  offices  when  properly  appointed ;  leaving  the  subjects  of  buying 
tad  selling  offices,  and  of  bribery,  for  subsequent  chapters. 

The  oppression  and  tyrannical  partiality  of  judges,  justices  and  other  magis- 
Intes  in  the  administration,  and  under  color  of  their  offices,  may  be  punished  by 
impeachment  in  Parliament,  or  by  information  or  indictment,  according  to  the  rank 
of  the  offenders,  and  the  circumstances  of  the  offence.(/)  Thus,  if  a  justice  of 
the  peace  abuses  the  authority  reposed  in  him  by  law,  in  order  to  gratify  his 
ttJice,  or  promote  his  private  interests  or  ambition,  he  may  be  punished  by  indict- 
nent  or  information.  But  the  Court  of  King's  Bench  have  expressly  declared, 
thtt  though  a  justice  of  peace  should  act  illegally,  yet  if  he  has  acted  honestly 
ud  candidly,  without  oppression,  malice,  revenge,  or  any  bad  view  or  ill-intention 
whatsoever,  the  Court  will  never  punish  him  by  the  extraordinary  course  of  an 
iifonnation,  but  will  leave  the  party  complaining  to  the  '''ordinary  method  ^lernni 
of  prosecution  by  action  or  indictmeiit.((/)  And  whenever  justices  have  *• 
hem  challenged,  either  by  way  of  indictment,  or  application  for  a  criminal  infor- 
nttion,  the  question  has  always  been,  not  whether  the  act  done  might,  upon  full 
sad  mature  investigation,  be  found  strictly  right,  but  from  what  motive  it  had  pro- 
ceeded ;  whether  from  a  dishonest,  oppressive,  or  corrupt  motive,  under  which  de- 
ttription  fear  and  favor  may  generally  be  included,  or  from  mistake  or  error.  In 
the  former  ease,  alone,  they  have  become  the  objects  of  punishment.(A)  But 
where  two  sets  of  magistrates,  having  a  concurrent  jurisdiction,  one  set  of  them 
tppoiDted  a  meeting  to  grant  ale  licenses,  and,  afler  such  appointment,  the  other 
Ntof  magistrates  appointed  a  meeting  for  the  same  purpose  on  a  subsequent  day, 
ttd  having  met,  granted  a  license  which  had  been  refused  by  the  first  set ;  it  was 
hdd  that  the  piroceedings  of  the  magistrates  appointing  the  second  meeting  were 
illegal,  and  the  subject  of  an  indictment.  Lord  Kenyon,  C.  J.,  said  that  it  was 
proper  the  question  should  be  settled  whether  it  were  legal  for  two  different  sets  of 
Ottgi&trates,  having  a  concurrent  jurisdiction,  to  run  a  race  in  the  exercise  of  any 

(M  Rex  V.  Bembridge,  M.  24  Geo.  3  ;  1  Salk.  380,  note  (a). 

(c)  Anon.,  6  Mod.  06.  .  (</)  I  Hawk.  P.  C.  c.  66,  8.  I. 

(0  Rex  r.  Holland,  5  T.  R.  607. 

(/)4Blac.  Com.  141.  A  judge  is  not  indictable  for  an  error  in  judgment;  but  this 
l^lt  extends  onl J  to  judges  in  courts  of  record,  and  not  to  ministerial  officers :  Rex  v. 
Wk«Q  and  another,  1  Str.  14. 

(f)Rex  r.  Palmer,  2  Burr.  1162  ;  1  Blac.  Com.  354,  note  (17),  where  it  is  said  that  in  no 
^  will  the  Court  grant  an  information  unless  an  application  for  it  be  made  within  the 
lll^nd  Term  after  the  offence  committed,  and  notice  of  the  application  be  previously 
pveato  the  justice,  and  unless  the  party  injured  will  undertake  to  bring  no  action. 

(*)  Per  Lord  Tenterden,  C.  J.,  Rex  ».  Borron,  3  B.  &  Aid.  434  (5  E.  C.  L.  R.) ;  Ez 
^<Fentiman,  2  Ad.  &  E.  127  (29  E.  C.  L.  R.) ;  1  Blac.  Com.  354,  note  (17). 

*  To  render  a  neglect  of  duty  by  a  public  officer  wilful  within  the  statute  making  such 
'^Icct  t  misdemeanor,  it  is  only  necessary  that  it  should  appear  to  be  intentional,  and  it 
I* ^defence  tbat  the  officer  believed  he  was  not  bound  to  do  the  act  and  was  not  ^uVU^ 
•ibtd  faith  in  reAiaing:  The  People  v.'Brooks,  1  Deoio  471. 
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part  of  their  jurisdiction  ;  and  that  it  was  of  infinite  importance  to  the  pnhlic  tl 
the  acts  of  magistrates  should  not  only  he  suhstantially  good,  but  also  that  the] 
should  be  decorous.     And  Ashhurst,  J.,  said  that  it  was  a  breach  of  the  law 
attempt  to  wrest  the  jurisdiction  out  of  the  hands  of  the  magistrates  who 
pave  notice  of  the  meeting ;  for  what  the  law  says  shall  not  be  done,  it  becom^^ii^g 
illegal  to  do,  and  is  therefore  the  subject-matter  of  an  indictment,  withoat  tl 
addition  of  any  corrupt   motives.(t)      So,  if  a  magistrate  were  wilfully,  and 
defiance  of  the  known  law,  to  refuse  bail  in  a  case  where  the  defendant  was  enl 
tied  to  be  bailed,  he  would  be  liable  to  a  criminal  information  or  indictment. (A;) 

The  conduct  of  justices  of  the  peace  in  granting  or  refusing  licenses  to  nrll  r^     k 
has  been  frequently  the  subject  of  investigation ;  and  it  seems  to  be  clear  tlL      at 
though  upon  this  matter  the  justices  have  a  discretionary  jurisdiction  given  thr       n] 
by  the  law,  and  though  discretion  means  the  exercising  the  best  of  their  judgm^^  at 
upon  the  occasion  that  calls  for  it,  yet  if  this  discretion  be  wilfully  abused,  it        is 
criminal,  and  under  the  control  of  the  Court  of  Kings  Bench. (^)     That  Com^iart 
will,  therefore,  grant  an  information  against  justices  who  refuse,  from  corrupt  a   -aDcl 
improper  motives,  to  grant  such   licenses  ;(m^  and  an  information  will  be  grants  «1 
*'>021  ^e^^"^^  them  as  *well  for  granting  a  license  improperly  as  for  refusing  c^ne 
*^     -I   in  the  same  manner.(7i) 

To  prevent  abuses  by  the  extensive  power  which  the  law  is  obliged  to  repose  in 
gaolers,  the  14  Edw.  3,  c.  10,  enacts,  that  if  any  gaoler,  by  too  great  duress  of 
imprisonment,  makes  any  prisoner  that  he  hath  in  ward  become  an  approver  or  an 
apjtellor  against  his  will ;  that  is,  to  accuse  and  turn  evidence  against  some  otfc^iw 
person ;  it  shall  be  felony  in  the  gaoler.  For  it  is  not  lawful  to  induce  or  exc^  it« 
any  man  even  to  a  just  accusation  of  another;  much  less  to  do  it  by  duresss-  of 
imprisonment;  and  least  of  all  by  a  gaoler  to  whom  the  prisoner  is  committed  ^or 
safe  custody. (o)  And  a  gaoler  may  be  discharged  and  fined  for  voluntarily  suflC^f* 
ing  his  prisoners  to  escape,  or  for  barbarously  misusing  them.(/>)  So,  a  gaolei^  ^ 
indictable  for  refusing  to  receive  a  prisoner  under  the  commitment  of  a  ma^^is- 

*^^.^(^)  ...  .  .  .  --.• 

An  oversrer  of  the  poor  is  also. indictable  for  misfeasance  in  the  execution  of    ^^^ 

office:  as  if  he  relieve  the  poor  where  there  there  is  no  necessity  for  it;(r)  or^     " 

he  misuse  the  poor,  as  by  keeping  and  lodging  several  poor  persons  in  a  filthy  M-^n- 

wholesome  room,  with  the  windows  not  in  a  sufficient  state  of  repair  to  prot--^^^ 

them  against  the  severity  of  the  weather ;(«)  or  by  exacting  labor  from  them  wb*-  *" 

they  are  unable  to  work.(f)     And  if  overseers  conspire  to  prevail  upon  a  man       ^ 

marry  a  poor  woman  big  with  child,  for  the  purpose  of  throwing  the  expense    ^^^ 

maintaining  her  and  the  issue  from  themselves  upon  another  parish  or  townsli-  '■Pi 

they  may  be  indicted. (w)     And  for  most  breaches  of  their  duty  overseers  may      '^ 

punished  by  indictment  or  information  :(v)  but  with  respect  to  the  proceeding     *y 

(i)  Rex  V.  Sainsbury,  4  T.  R.  451. 

(k)  Reg.  V.  Badger,  4  Q.  B.  468  (45  E.  C.  L.  R.) ;  and  see  Reg.  u.  Dodgson,  9  A.  &  E.  ^  ** 
(3G  E  C.  L.  R.),  where  a  criminal  information  was  applied  for  against  a  magistrate  "^^^ 
had  convicted  notwithstanding  a  claim  of  right  was  set  up. 

(/)  Rex  V.  Young,  1  Burr.  55G,  500,  et  seq.  ^ 

(m)  Rex  V.  Williams,  3  Burr.  1317.     The  licenses  in  this  case  had  been  refused,  becai^  ^  ^ 
the  persons  applying  for  them  would  not  give  their  votes  for  members  of  Parliament       ^ 
the  justices  would  have  them.     And  see  Rex  t».  Hann,  Id.  171G,  1786. 

(n)  Rex  V.  Holland,  1  T.  R.  692.     And  see  1  Burn's  Just.  tit.  Alehouses. 

(o)  4  Blac.  Com.  128  ;  3  Inst.  91. 

(p)  I  Hawk.  P.  C.  c.  66,  s.  2. 

Iq)  Rex  V.  Cope,  6  A.  &  E.  226  (33  E.  C.  L.  R.) ;  1  N.  &  P.  515  (36  E.  C.  L.  R.) ;  7  C.  & 
720  (32  E.  C.  L.  R.).     See  the  form  of  indictment  there,  which  was  for  a  refusal  to  recei 
in  Newgate,  and  it  was  held  that  under  th^  4  Geo.  4,  c.  64,  the  Court  of  Aldermen  hi 
not  power  to  exclude  from  the  gaol  prisoners  committed  by  the  Middlesex  magistrale=^^ 
and  who  might  have  been  committed  to  that  gaol  before  that  Act  passed. 

(r)  Tawney's  case,  16  Vin.  Abr.  415  ;  1  Bott.  358,  pi.  371. 

{s)  Rex  V.  Wetheril,  Cald.  432. 

(0  Rex  V.  Winship,  Cald.  76. 

(u)  Rex  V.  Compton,  Cald.  246;  Rex  v.  Tarrant,  4  Burr.  2106 ;  and  Rex  v,  Herbert, 
East  P.  C.  c.  11,  s.  11,  p.  461. 

(r)  Rex  V.  Commings,  1  Bott.  357,  pi.  370;  Rex  ».*  Robinson,  2  Burr.  799;  Rex».  Jon* 
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rmatioD,  as  it  is  an  extraordinary  remedy,  the  Court  of  Kin^r's  Bench  will  not 
ar  it  to  be  applied  to  the  punishment  of  ordinary  offences,  and  has  long  come 
resolution  not  to  grant  informations  against  overseers  for  procuring  a  puuper's 
riage  with  a  view  to  burden  another  parish. (2^7) 

in  indictment  against  overseers  on  the  5  &  6  Will.  4,  c.  76,  s  47,  for  not 
>unting  to  the  auditor  of  a  union,  upon  request,  on  a  day  appointed  by  him,  is 
,  unless  it  appear  that  there  was  some  rule,  order,  or  regulation  of  the  poor-law 
tmiasioners  that  the  overseers  should  account  upon  such  request;  and  where  no 
b  order,  &c.,  is  alleged,  the  indictment  cannot  be  sustained  after  *verdict,  r^c^rio 
•ely  because  it  appears,  by  inference,  or  by  the  inducement,  that  the  de-  ^ 
lants  have  not  in  fact  accounted  for  one  whole  quarter.(x)  Upon  such  an 
ictment  it  is  sufficient,  at  least  atler  verdict,  to  allege  the  order  to  have  been 
le  by  "  the  poor-law  commissioners  for  England  and  Wales,"  without  naming 
h  eommissioner,  and  to  state  that  a  copy  of  the  order,  under  seal,  &c.,  was 
aly  sent"  to  the  overseers,  without  alleging  actual  service  on  them.(y) 
kn  overseer  of  the  poor  is  not  indictable  if  (without  fraud  or  menace)  he  rc- 
Te  a  pauper  under  an  order  of  removal  afler  it  has  been  confirmed  on  appeal  by 
\  sessions,  subject  to  the  opinion  of  the  Queen's  Bench,  and  before  its  final  do- 
mination by  that  Court. (2;) 

It  has  been  already  stated,  that  an  officer  neglecting  the  duties  of  his  office  is 
ilty  of  an  indictable  offence.(a)  In  some  cases  also  the  offence  will  amount  to  a 
feiture  of  his  office,  if  it  be  a  beneficial  one  ]{h)  for,  by  the  implied  condition 
it  the  grantee  of  an  office  shall  execute  it  diligently  and  faithfully,  it  appears  to 
clear  that  he  will  be  liable  to  a  forfeiture  of  it,  not  only  for  doing  a  thing  di- 
rUy  contrary  to  its  design,  but  also  for  neglecting  to  attend  to  his  duty  at  all 
ul.  proper,  and  convenient  times  and  places,  whereby  any  damage  shall  accrue 
those  by  or  for  whom  he  was  made  an  officer.(c)  A  coroner  neglecting  the 
ties  of  his  office  is  indictable  :{d)  and  by  the  3  Edw.  1,  c.  9,  the  sheriff,  coroner, 
any  other  bailiff  concealing  felonies,  or  not  arresting  felons,  or  otherwise  not 
iog  their  duty,  are  to  be  imprisoned  for  a  year,  and  fined  at  the  King's 
asare  (e)  A  sheriff  is  indictable  for  refusing  or  neglecting  to  execute  a  criminal 
x>rding  to  his  sentence  ;  but  he  is  not  bound  to  execut>e  a  criminal  if  he  be  not 
his  custody,  and  in  such  case,  if  it  is  intended  by  the  Court  which  passed  the 
ttence  that  the  sheriff  should  do  execution,  there  should  be  a  special  mandate  to 
!  party  having  the  prisoner  in  custody  to  deliver  him  to  the  sheriff,  and  another 
the  sheriff  to  receive  the  prisoner  and  execute  him.(/)  And  an  indictment 
s  at  common  law  against  all  subordinate  officers  for  neglect,  as  well  as  miscon- 
ct,  in  the  discharge  of  their  official  duties.     A  constable  is  therefore  indictable 

lott.  3G0,  pi.  377,  2  Nolan  474.  From  these  authorities  it  appears  that  such  proceedings 
7  be  bad  in  some  cases  where  a  particular  punishment  is  created  by  statute,  and  a 
'cific  method  of  recovering  the  penalty  is  pointed  out.  But  as  to  this,  see  ante^  p.  86. 
,«)  Rex  V.  Slaughter,  Cald.  24G,  note  (a).  And  perhaps  this  offence  would  not  be 
oithable  at  all  if  the  woman  settled  in  the  defendant's  parish  previous  to  the  marriage 
with  child  by  the  man  to  whom  the  defendant's  procure  her  to  be  married :  2  Nolan 
7. 

(x)  Reg.  V,  Crossley,  10  A.&  E.  132  (37  E.  C.  L.  R.)  ;  2  P.  &  D.  319. 
(jf)  Per  Lord  Denman,  C.  J.,  and  Patteson,  J.     Whether  disobedience   of  an  order  of 
e commissioners  within  sec.  98  be  indictable  till  the  third  offence,  was  not  discussed  in 
i<  case,  but  it  should  seem  it  is  not.     G.  S.  G. 
(«)  Reg.  F.  Cooper,  3  Sess.  C.  346. 
(a)  Ante,  p.  200. 
(M4Blac.  Com.  140. 

(«)  1  Hawk.  P.  C.  c.  66,  s.  1.  And  see  further  as  to  forfeiture  of  offices,  Com.  Dig. 
#w{K.  2)  (K.  3),  and  the  Earl  of  Shrewsbury's  case,  9  Co.  50. 

(')  See  precedents  of  indictments  against  coroners  for  refusing  to  take  inquisitions,  or 
Y  not  returning  inquisitions  according  to  evidence;  2  Chit.  Crim.  Law,  255,  Cro.  Circ. 
onp.  (10th  edit.)  173. 

[f)  Anlt,  p.  194.  And  by  3  Hen.  7,  c.  1,  if  any  coroner  be  remiss,  and  make  not  inqui- 
*Joa  upon  the  view  of  the  dead  body,  and  certify  not,  as  ordained  in  the  statute,  he 
'•'lifor  every  default,  forfeit  to  the  King  a  hundred  shillings. 

(/)  Rex  V.  Antrobos,  6  C.  &  P.  784  (25  E.  C.  L.  R.j ;  2  A.  &  E.  788  (29  E.  C.  L.  R.) ;  4 
•*M.5€5(30E.  C.  L.  R.). 
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for  neglecting  the  duties  required  of  him  by  common  law  or  by  statute ;( 47)  ao 
when  a  statute  requires  him  to  do  what  without  requiring  had  been  his  duty,  it  i 
*2041  "^^  imposing  a  new  duty,  and  he  is  indictable  at  common  law  for  *th 
-'  neglect.(A)  And  an  overseer  of  the  poor  is  indictable  for  the  wilfxil  neglei 
of  his  duty.  Thus  overseers  have  been  held  to  be  indictable  for  not  providing  fo 
the  poor;(t)  for  refusing  to  account  within  four  days  after  the  appointment  of  ne^ 
overseers,  under  the  43  Eliz.  c.  2  ;(A;)  for  not  making  a  rate  to  reimburse  consti 
bles  uodcr  the  14  Car.  2,  c.  14 ;(/)  and  for  not  receiving  a  pauper  sent  to  thei 
by  order  of  two  justices  ;(m)  or  disobeying  any  other  order  of  justices,  where  th 
justices  have  competent  jurisdiction. (n) 

It  was  the  opinion  of  a  majority  of  the  learned  judges  present  at  the  discussioi 
that  an  indictment  would  not  lie  against  an  overseer  for  not  relieving  a  paupei 
unless  there  were  an  order  for  his  relief,  except  in  a  case  of  immediate  emergenci 
where  there  was  not  time  to  get  an  order.(o)  But  there  may  be  cases  in  whic 
the  neglect  to  provide  a  pauper  with  necessaries  will  render  an  overseer  liable  i 
be  indicted.  Thus  where  an  indictment  stated  that  the  defendant,  an  overseei 
had  under  his  care  a  poor  person  belonging  to  his  township,  but  neglected  an 
refused  to  provide  for  her  necessary  meat,  &c  ,  whereby  she  was  reduced  to  a  stat 
of  extreme  weakness,  and  afterwards,  through  want  of  such  reasonable  and  nec« 
sary  meat,  &c.,  died,  the  defendant  was  convicted,  and  sentenced  to  a  year's  in 
prisonment.(j>)  And  where  an  overseer  was  indicted  for  neglecting  to  suppl 
medical  assistance  when  required,  to  a  pauper  laboring  under  dangerous  illness,  tb 
learned  judge  before  whom  the  indictment  was  tried  held  that  an  offence  was  sofi 
ciently  charged  and  proved,  though  such  pauper  was  not  in  the  parish  workhousi 
nor  had  previously  to  his  illness  received  or  stood  in  need  of  parish  relief.Cj) 

By  the  1  &  2  Will.  4,  c.  60,  s.  11,  an  Act  for  the  better  r^ulation  of  vestrief 
"  if  any  churchwarden,  rate-collector,  overseer,  or  other  parish  officer,  shall  refuis 
to  call  meetings  according  to  the  provisions  of  this  Act,  or  shall  refuse  or  negle< 
to  make  and  give  the  declarations  and  notices  directed  to  be  made  and  given  b 
♦'^O'il  *^^®  *Act,  or  to  receive  the  vote  of  any  rate-payer  as  aforesaid,  or  shall  i 
-'  any  manner  whatsoever  alter,  falsify,  conceal,  or  suppress  any  vote  or  vot< 
as  aforesaid,  such  churchwarden,  rate-collector,  overseer,  or  other  parish  office: 
shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor.'' 

It  has  been  doubted  whether  a  clergyman  who  refuses  to  marry  a  couple  is  ii 
dictable  for  such  refusal ;  and  where  an  indictment  against  a  clergyman  for  refuf 
ing  to  marry  a  couple  alleged  that  the  parties  required  the  clergyman  to  solemnii 

iff)  ^^K'  ^-  Wyat,  I  Salk.  380.     Crowther's  case,  Cro.  Eliz.  654 ;  indictment  against 
constable  for  refusing  to  make  hue  and  cry  after  notice  of  a  burglary. 

(A)  Reg.  V.  Wyat,  1  Salk.  381. 

(i)  2  Nolan  475.     Tawney's  case,  I  Bott.  358,  pi.  371  ;  Rex  v.  Winship,  Cald.  72. 

(k)  Rex  V.  Commings,  5  Mod.  179  ;  2  Nol.  453,  476,  where  it  is  observed  in  the  note  (i 
that  this  case  occurred  prior  to  17  Geo.  2,  c.  38. 

(/)  Rex  V.  Barlow,  2  Salk.  609  ;  1  Bott.  357,  pi.  369.  The  objection  was,  that  the  woi 
used  in  the  Act  is  *'  may,"  which  docs  not  require  it  as  a  duty.  But  the  Court  held  tl 
word  »*  may"  to  be  imperative,  and  the  same  as  "  shall."  By  the  18  Geo.  3,  c.  19,  coi 
stables  are  now  to  be  paid  for  parish  business  out  of  the  poor's  rate. 

(m)  Rex  V.  Davis,  1  Bott.  361,  pi.  378  ;  Say.  163,  s.  0. 

(n)  2  Nol.  476  ;  Rex  v.  Boys,  Say.  143.  But  otherwise  where  the  justices  have  no  jurii 
diction :  Rex  v.  Smith,  1  Bott.  415,  pi.  461. 

(0)  Rex  V.  Meredith,  R.  k  R.  46.  This  case  occasioned  much  doubt  and  discussion.  ] 
came  under  consideration  in  Mich.  Term,  1802,  and  was  adjourned  until  the  followin 
Hilary  Term,  when  it  was  further  adjourned,  as  there  was  a  difference  of  opinion  amon 
the  judges.  Lord  EUenborough,  C.  J.,  Lord  Alvanley,  C.  J.,  Heath,  J.,  Rooke,  J.,  an 
Graham,  B.,  seemed  to  be  of  opinion  that  the  indictment  was  good,  and  the  convictio 
proper,  the  overseer  having  taken  the  pauper  under  his  care  ;  but  M'Donald,  G.  B.,  Gros< 
J.,  Thomson,  B.,  Lawrence,  J.,  Le  Blanc,  J.,  and  Chambre,  J.,  thought  otherwise,  an 
were  of  opinion,  that  except  in  a  case  of  immediate  and  urgent  necessity,  the  oversee 
was  only  bound  to  act  under  an  order  of  justices,  in  a  case  where  such  an  order  coul 
be  bad.  (p)  Rex  v.  Booth,  R.  k  R.  47,  note  (a). 

(  q)  Rex  V.  Warren,  cor.  Holroyd,  J.,  Worcester  Lent  Assizes,  1820.  In  a  case  where  th 
parents  of  a  bastard  child  had  neglected  to  provide  necessaries  for  its  subsistence,  it  wt 
decided  that  the  officers  of  the  parish  in  which  the  child  was  born  were  obliged  to  pro 
vide  such  necessaries  without  an  order  of  j  ustices :  Hays  v,  Bryant,  1  H.  Blac.  253. 
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I  marriage  between  them  on  or  before  the  14th  day  of  August  then  next,  and  that 
he  aalawfolly  refused  and  neglected  so  to  do,  and  the  evidence  was  that  on  the  2d 
of  Aogost,  at  9  P.  M.,  the  parties  desired  him  to  fix  a  time  for  the  marriage  before 
the  14th  of  August,  and  he  said,  "  I'll  marry  him,  when  he  has  expressed  a  desire 
to  be  confirmed ;"  and  no  other  application  was  made  ;  it  was  held  that  the  tender 
WIS  insufficient ;  for  it  ought  to  have  been  made  at  a  time  when  the  ceremony  could 
have  been  lawfully  performed,  and  therefore  the  evidence  did  not  sustain  the  aver- 
ment of  a  refusal.Cr) 

Upon  an  indictment  against  an  officer  for  neglect  of  duty,  it  is  sufficient  to  state 
thtt  he  was  such  officer,  and  it  is  not  necessary  to  state  his  appointnient.(8)  And 
in  the  case  of  a  delinquent  in  India,  prosecuted  under  the  24  Geo.  3,  c.  25,.  for 
neglect  of  duty,  it  was  held  not  to  be  necessary  to  state  that  the  neglect  was 
corrupt ;  the  statute  making  it  a  misdemeanor  if  it  was  wilful.(^)  And  the  indict- 
ment for  neglect  of  duty  need  not  aver  that  the  defendant  had  notice  of  all  the 
fccts  it  states,  if  it  was  his  duty  to  have  known  them.(tt)  Where  some  of  the 
chars[e8  against  the  defendant  were  for  disobeying  orders,  and  it  was  stated  that 
those  orders  were  made  and  communicated  to  him,  but  their  continuance  in  force 
WIS  not  averred,  such  an  averment  was  insisted  upon  as  essential ;  but  the  Court 
nid  that  the  orders  must  be  taken  to  continue  in  force  until  they  were  revoked  ; 
ind  the  objection  was  overruled.(v)  Other  charges  in  the  same  case  against  the 
defendant  were  for  not  acting  upon  particular  eventa,  within  the  settlement,  as 
thnge  event«  made  it  his  duty  to  act ;  but  it  was  not  averred  that  he  had  notice  of 
those  events.  The  Court,  however,  held  that  an  allegation  of  notice  was  not  neces- 
^Jj'f  for  as  the  events  happened  within  a  foreign  settlement,  whilst  the  defendant 
was  one  of  the  council  in  such  settlement,  he  was  bound  to  take  notice  of  them.(tr) 

By  the  33  Geo.  3,  c.  55,  two  justices  at  a  petty  or  special  sessions  of  the  peace, 
upon  complaint  on  oath  of  any  neglect  of  duty  or  disobedience  of  any  warrant  or 
order  of  any  justice  of  the  peace,  by  any  constable,  overseer  of  the  poor,  or  other 
peace  or  parish  officer,  such  constable,  overseer,  or  other  officer,  having  been  duly 
B^unmooea,  may  impose,  upon  conviction,  any  reasonable  '^'fine  or  fines  not  r^con^* 
receding  the  sum  of  forty  shillings,  as  a  punishment  for  such  neglect  of  *- 
duty  or  disobedience. 

The  absence  or  misconduct  of  the  chief  officers  of  corporations  at  the  time  of 
^iona,  whereby  the  completion  of  the  election  of  other  chief  officers  may  be  pre- 
sented, is  punishable  by  the  11  Geo.  1,  c.  4,  s.  6,  which  enacts,  "that  if  any 
B»yor,  bailiff  or  bailiffs,  or  other  chief  officer  or  officers  of  any  city,  borough,  or 
town  corporate,  shall  voluntarily  absent  himself  or  themselves  from,  or  knowingly 
•nd  desi^edly  prevent  or  hinder  the  election  of  any  other  mayor,  bailiff,  or  other 
chief  officer  in  the  same  city,  borough,  or  town  corporate,  upon  the  day,  or  within 
^e  time  appointed  by  charter  or  ancient  usage  for  such  election ;"  such  offender 
l^ing  convicted  shall,  for  every  offence,  be  imprisoned  for  six  months,  and  be  for 
e^er  disabled  from  exercising  any  office  belonging  to  the  same  city,  borough,  or 
<i<)nK)ration.  This  voluntary  absence  from  the  election  of  a  chief  officer  must  be 
^h  an  absence  whereby  the  mischief  complained  of  in  the  preamble  of  the  statute, 
i^ely,  the  preventing  the  completion  of  the  election  of  a  chief  officer,  may  possibly 
k  occasioned.  It  has  been  decided,  therefore,  that  a  chief  officer  voluntarily 
^^ting  himself  upon  the  charter  day  of  election  of  his  successor  is  not  indictable, 
unless  his  presence  as  such  chief  officer  be  necessari/  by  the  constitution  of  the  cor- 
pwation  to  constitute  a  legal  corporate  assembly  for  such  purpose. (ac) 

By  the  3  &  4  Will.  4,  c.  94,  s.  41,  *•  if  any  master  in  ordinary  of  the  high  court 
<^f  Chancery,  or  any  person  holding  any  office,  situation,  or  employment  in  any 

if)  lUg.  V.  Jamea,  2  Den.  G.  0.  I  ;  3  C.  &  K.  167.  The  indictment  seemed  open  to  seve- 
^^  objectiona ;  it  did  not  aver  that  the  parties  might  lawfully  marry ;  or  that  the  clergy- 
^vai  required  to  perform  the  ceremony  at  a  lawfnl  time,  between  the  appointed  hours. 
otroDg  iDtimatioDS  were  thrown  out  that  a  refusal  to  marry  is  merely  an  ecclesiastical 
offence. 

(«)  ^z  9.  Hollaod,  5  T.  R.  60*7.  (0  Id.  Ibid. 

(*)Id.Ibid.  (v)  Id.  Ibid. 

l»)  Id.  Ibid.  (z)  Rex  v.  Corry,  5  East  312. 
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office  of  the  said  Court,  or  under  any  of  the  judges  or  officers  thereof,  shall,  fo 
anything  done  or  pretended  to  be  done  relating  to  his  office,  situation,  or  employ 
ment,  or  under  color  of  doing  anything  relating  to  his  office,  situation,  or  employ 
ment,  wilfully  take,  demand,  receive,  or  accept,  or  appoint  or  allow  any  persoi 
whatsoever  to  take  for  him  or  on  his  account,  or  for  or  on  account  of  any  persoi 
by  him  named,  or  in  trust  for  him,  or  for  any  other  person  by  him  named,  an; 
fee,  gift,  gratuity,  or  emolument,  or  anything  of  value,  other  than  what  is  allowed 
or  directed  to  be  taken  by  him  as  aforesaid,  the  person  so  offending,  when  dul; 
convicted,  shall  forfeit  and  pay  the  sum  of  £500,  and  shall  be  removed  from  an; 
office,  situation,  or  employment  he  may  hold  in  the  said  Court,  and  shall  b 
rendered,  and  is  hereby  rendered,  incapable  for  ever  thereafter  of  holding  ao; 
office,  situation,  or  employment  in  the  said  Court,  or  otherwise  serving  his  Majestj 
his  heirs,  or  successors." 

By  sec.  42,  "  any  such  offender  may  be  prosecuted  either  by  information  at  th 
suit  of  his  Majesty's  Attorney-General,  or  by  criminal  information  before  hi 
Majesty's  Court  of  King's  Bench,  or  by  indictment." 

By  the  15  &  16  Vict.  c.  80,  masters  in  ordinary  in  the  court  of  Chancery  ar 
abolished,  and  certain  duties  imposed  upon  the  chief  and  junior  clerks  of  th 
Master  of  the  Rolls  and  Vice-Chancellors  ;  and  by  sec.  24,  **  Every  chief  clerk  aoi 
every  junior  clerk"  appointed  under  the  Act  "shall  bo  subject  and  liable  to  sucl 
*2071  ^^^  ^^^  same  prohibitions,  prosecutions,  penalties  and  punishments,"  *a 
-•  are  by  the  preceding  Act  *•  imposed  and  directed  with  respect  to  person 
holding  any  office,  situation,  or  employment  in  the  said  Court  of  Chancery,  o 
under  any  of  the  judges  or  officers  thereof,  in  the  same  manner  as  if  the  enact 
ments  therein  contained  relating  to  such  officers  of  the  said  Court  respectively  wer 
here  repeated."  And  by  the  18  &  19  Vict.  c.  134,  s.  2,  the  provisions  containe 
in  the  preceding  section  are  applied  to  junior  clerks  appointed  under  that  Act. 

Public  officers  may  also  be  indicted  for  frauds  committed  in  their  official  capac; 
ties.*  Thus  where  two  persons  were  indicted  for  enabling  others  to  pass  thei 
accounts  with  the  pay  office  in  such  a  way  as  to  enable  them  to  defraud  the  goveri 
ment,  though  it  was  objected  that  it  was  only  a  private  matter  of  account  and  nc 
indictable,  the  Court  held  otherwise,  as  it  related  to  the  public  revenue.(ajx)  An' 
if  an  overseer  of  the  poor  receive  from  the  putative  father  of  a  bastard  child  bor 
within  the  parish  a  sum  of  money  as  a  composition  with  the  parish  for  the  maint< 
nance  of  the  child,  he  is  liable  to  an  indictment  for  fraudulently  omitting  to  giv 
credit  for  this  sum  in  his  accounts  with  the  parish.(y)  It  was  objected  in  thi 
case,  that  the  defendant  was  not  bound  to  bring  this  sum  to  account,  the  contrac 
being  illegal  ;(2;)  that  the  whole  might  have  been  recovered  back,  and  that  th 
defendant  himself  would  have  been  personally  answerable  for  it  to  the  putativ 
father ;  that  the  money,  therefore,  was  not  the  money  of  the  parish,  and  that  th 
parish  was  neither  defrauded  nor  damnified  by  its  being  omitted  in  the  overseer' 
accounts.  But  Lord  Ellenborough  was  of  opinion,  that  though  the  defendan 
would  have  been  liable  to  the  putative  father  for  so  much  of  the  money  as  wa 
not  expended  upon  the  maintenance  of  the  child  and  the  lying-in  of  the  mothei 
yet  having  taken  the  money  as  overseer  for  the  benefit  of  the  parish,  he  was  bourn 
to  bring  it  to  account,  and  that  he  was  guilty  of  an  indictable  offence  by  attemptin; 
to  put  it  into  his  own  pocket. 

So  a  superintendent  of  the  county  constabulary  force  is  indictable  for  renderin; 
false  accounts  of  the  moneys  received  by  the  constables  and  by  them  accounted  fo 
to  him,  it  being  his  duty  to  render  such  accounts  to  the  chief  constable  as  a  mean 

(xx)  Rex  V.  Bembridgre,  cited  6  East  136.  (y)  Rex  v.  Martin,  2  Campb.  268. 

(z)  See  Townson  v.  Wilson,  1  Campb.  396. 

^  Gross  negligence  in  the  discharge  of  a  fiduciary  duty  is  evidence  of  fraud  and  misbe 
havior  in  office.  An  habitual  neglect  to  account  for  small  sums  by  a  public  officer  autbo 
rizes  and  requires  the  presumption  that  the  sums  retained  and  not  accounted  for  wer 
retained  for  sinister  and  selfish  purposes ;  and  a  gross  and  unscrupulous  negligence  in  th 
seeping  of  his  accounts,  instead  of  rebutting  such  presumption,  strengthens  and  support 
it:  Comm.  v.  Rodee,  6  B.  Mon.  171. 
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for  ascertaining  the  sum  to  be  paid  to  himself  for  the  pay  of  the  constables. (a) 
So  a  clerk  to  the  justices  of  the  peace  who  impose  a  penalty  under  the  Alehouse 
Act  (9  Geo.  4,  c.  61),  is  indictable  for  wilfully  neglecting  and  refusing  to  pay  a 
moiety  of  such  penalty  to  the  treasurer  of  the  county  according  to  the  provisions 
of  that  Act.(b) 

The  6  &  7  Vict.  c.  26,  s.  24,  makes  the  officers  or  servants  of  Milbank  prison 
liable  to  certain  punishments  on  conviction  before  a  justice  of  the  peace  for  fur- 
niahing  convicts  with  prohibited  articles. 

It  may  be  observed,  that  where  a  duty  is  thrown  on  a  body  consisting  of  several 
persons,  each  is  individually  liable  for  a  *breach  of  duty,  as  well  for  acts  of  r^^iOOQ 
commission  as  for  omission ;  and  where  a  public  officer  is  charged  with  a  ^ 
breach  of  duty,  which  duty  arises  from  certain  acts  within  the  limits  of  his  office, 
it  is  not  necessary  to  state  that  he  had  notice  of  those  acts,  for  he  is  presumed 
from  his  situation  to  know  them.(c) 

Ext/frtioti  in  a  large  sense  signifies  any  oppression  under  color  of  right :  but  in 
a  more  strict  sense  signifies  the  unlawful  taking  by  any  officer,  by  color  of  his 
office,  of  any  money  or  thing  of  value  that  is  not  due  to  him,  or  more  than  is  due, 
or  before  it  is  due.C^Z)*  By  the  statute  of  Westm.  (3  Edw.  1),  c.  26,  which  is 
only  in  affirmance  of  the  common  law,  it  is  declared  and  enacted  to  be  extortion 
for  any  sheriflf  or  other  minister  of  the  King,  whoso  office  any  way  concerns  the 
administration  or  execution  of  justice,  or  the  common  good  of  the  subject,  to  take 
>Dy  reward  whatsoever,  except  what  he  received  from  the  King.  This  statute 
extends  to  escheators,  coroners,  bailiffs,  gaolers,  and  other  inferior  officers  of  the 
King,  whose  offices  were  instituted  before  the  making  of  the  Act.(c)  Justices  of 
the  peace,  whose  office  was  instituted  after  the  Act,  are  bound  by  their  oath  of 
office  to  take  nothing  for  their  office  of  justice  of  the  peace  to  be  done,  but  of  the 
King,  and  fees  accustomed,  and  costs  limited  by  statute.  And  generally  no  public 
officer  may  take  any  other  fees  or  rewards  for  doing  anything  relating  to  his  office 
than  some  statute  in  force  gives  him,  or  such  as  have  been  anciently  and  accustom- 
>hly  taken ;  and  if  he  do  otherwise,  he  is  guilty  of  extortion. (/)  And  it  should 
he  observed,  that  all  prescriptions  which  have  been  contrary  to  the  statute  and  to 
the  common  law,  in  affirmance  of  which  it  was  made,  have  been  always  holden  to 
he  void ;  as  where  the  clerk  of  the  market  claimed  certain  fees  as  due  time  out 
of  mind  for  the  examination  of  weights  and  measures;  this  was  adjudged  to  be 

T0id.(f7) 

But  the  stated  and  known  fees  allowed  by  the  courts  of  justice  to  their  respective 
officers,  for  their  labor  and  trouble,  are  not  restrained  by  the  common  law,  or  by 
the  statute  of  Westm.  1,  c.  26,  and  therefore  such  fees  may  be  legally  demanded 
«nd  insisted  upon  without  any  danger  of  extortion. (A)  And  it  seems  that  an 
officer  who  takes  a  reward,  which  is  voluntarily  given  to  him,  and  which  has  been 
Waal  in  certain  cases,  for  the  more  diligent  or  expeditious  performance  of  his 
daty,  cannot  be  said  to  be  guilty  of  extortion ;  for  without  such  a  premium  it 
would  be  impossible  in  many  cases  to  have  the  laws  executed  with  vigor  and  suc- 
««.(»*)  But  it  has  been  always  holden,  that  a  promise  to  pay  an  officer  money 
for  the  doing  of  a  thing  which  the  law  will  not  suffer  him  to  take  anything  for  is 
Jnerely  void,  however  freely  and  voluntarily  it  may  appear  to  have  been  made.(Z;) 

W  Reg.  V.  Baxter,  Salop  Spr.  Ass.   1850,  MSS.  C.  S.  G.;  5  Cox  C.  C.  302,  Patteson,  J. 

(M  Reg.  V  Dale,  Dears.  C.  C.  37. 

(0  Rex  r.  Holland,  5  T.  R.  607. 

[<')  4  BUc.  Com.  141 ;  1  Hawk.  P.  C.  c.  68,  8.  1. 

«)  Inst.  209 ;  Burn's  Just.  tit.  Extortion. 
</)  Dalt.  c.  41  ;  Burn's  Just.  tit.  Extortion. 
^9)  I  Hawk.  P.  C.  c.  68,  s.  2 ;  Bac.  Abr.  tit.  Extortion. 

*)  1  Hawk.  P.  C.  c.  68,  s.  3 ;  2  Inst.  210  ;  Co.  Lit.  368  ;  Bac.  Abr.  tit.  Extortion. 

*)  Bac.  Abr.  tit.  Extortion;  2  Inst.  210;  3  Inst.  149;  Co.  Lit.  368. 
(*)  Bac.  Abr.  tit.  Extortion. 

^WilliamBr.  State,  2  Sneed  160;  State  v.  Brown,  12  Minn.  490;  People  v.  Whaley,  8 
^w.  661 ;  People  v.  Rust,  1  Caines  130 ;  Gilmore  v.  Lew's,  12  Ohio  281 ;  Cross  v.  State,  1 
**'K-  261;  Sballuch  v.  Woods,  1  Pick.  171 ;  Comm.  v.  Bayley,  7  IbW.  -219. 
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It  has  been  held  to  be  extortion  to  oblige  the  executor  of  a  will  to  prove  it  id 
*20Q1  ^^^  bishop's  court,  and  to  take  fees  thereon,  when  the  '^'defeodante  knew  that 
-'  it  had  been  proved  before  in  the  Prerogative  Court.(^  And  it  is  extortion 
in  a  churchwarden  to  obtain  a  silver  cup  or  other  valuable  thing,  by  color  of  hif 
office.(m)  And  a  coroner  is  guilty  of  this  offence,  who  refuses  to  take  the  view  oi 
a  dead  body  until  his  fees  are  paid.(n)  So  if  an  under-sheriff  obtain  his  fees  bj 
refusing  to  execute  process  till  they  are  paid,(o)  or  take  a  bond  for  his  fee  befon 
execution  is  sued  out,(j9)  it  will  be  extortion.  And  it  will  be  the  same  offence  ii 
a  sheriffs  offkrr  to  bargain  for  money  to  be  paid  him  by  A.  to  accept  A.  and  B.  ai 
bail  for  C,  whom  he  has  arrested  ;(^)  or  to  arrest  a  man  in  order  to  obtain  a  release 
from  him;(r)  and  also  in  a  gaoler  to  obtain  money  from  his  prisoner  by  color  of  hii 
office.(8)  In  the  case  of  a  miller,  where  the  custom  has  ascertained  the  toll,  if  the 
miller  takes  more  than  the  custom  warrants,  it  is  extortion  ;(^)  and  the  same  if  i 
ferryman  takes  more  than  is  due  by  custom  for  the  use  of  his  ferry.(ti)  And  \\ 
was  held  that  if  the  farmer  of  a  market  erects  so  many  stalls,  as  not  to  leave 
sufficient  room  for  the  market  people  to  stand  and  sell  their  wares,  so  that  for  want 
of  room  they  are  forced  to  hire  the  stalls  of  the  farmer,  the  taking  money  for  the 
use  of  the  stalls  in  such  a  case  is  extortion.(v)  Where  a  collector  of  post-horse 
duty  demanded  a  sum  of  money  of  a  person,  charging  him  with  having  let  out  post- 
horses  without  paying  the  duty,  and  threatening  him  with  an  Exchequer  process 
and  he  thereon  gave  him  a  promissory  note  for  five  pounds,  which  was  aflerwardf 
paid  and  the  proceeds  handed  over  to  the  farmer  of  the  post-horse  duties,  it  wa£ 
held  to  be  extortion.(«7) 

The  question  of  exemption  from  toll  could  not  be  tried  on  an  indictment  against 
a  turnpike-keeper  for  extortion  in  taking  the  toll ;  the  general  right  to  demand 
toll  not  having  been  denied,  nor  the  ground  of  exemption  notified,  at  the  time 
when  the  toll  was  taken.(a5)  And  now,  by  the  4  Geo.  4,  c.  95,  s.  50,  no  person 
who  shall  take  more  toll  than  he  is  authorized  to  take,  shall  be  prosecuted  by  in 
dictment  for  extortion  or  otherwise. 

The  33  Geo.  3,  c.  52,  s.  62,  enacts,  that  the  demanding  or  receiving  any  sum  oj 
money,  or  other  valuable  thing,  as  a  gift  or  present,  or  under  color  thereof,  whethei 
it  be  for  the  use  of  the  party  receiving  the  same,  or  for,  or  pretended  to  be  for  the 
use  of  the  East  India  Company,  or  of  any  other  person  whatsoever,  by  any  Britisl 
subject  holding  or  exercising  any  office  or  employment  under  his  Majesty,  or  the 
Company  in  the  East  Indies,  shall  be  deemed  to  be  extortion  and  a  misdemeanor  a< 
law,  and  punished  as  such.  The  offender  is  also  to  forfeit  to  the  King  the  present 
♦9101  ®^  received,  or  its  full  value;  but  the  Court  may  order  such  *pre8ent  to  be 
-•  restored  to  the  party  who  gave  it,  or  may  order  it,  or  any  part  of  it,  or  o1 
any  fine  which  they  shall  set  upon  the  offender,  to  be  paid  to  the  prosecutor  oi 
informer. 

An  information  filed  by  the  Attorney  General  charged  that  the  defendant,  a 
British  subject,  held  for  a  long  time  an  office  in  the  East  Indies,  under  the  East 
India  Company,  viz.,  the  office  of  resident  at  Tanjore,  and  during  all  that  time 
resided  in  the  East  Indies,  and  that  whilst  he  held  the  said  office,  and  within  sis 
years  before  the  filing  of  the  information,  in  the  East  Indies  he  did  unlawfull} 
receive  from  a  certain  person  in  the  East  Indies  a  sum  of  money,  viz.,  2000  rupees,  oi 

(/)  Rex  V,  Loggen,  1  Str.  73.  (m)  Roy  r.  Eyres,  1  Sid.  307. 

\n)  3  iDSt.  149. 

\o)  Hestcott's  case,  1  Salk.  330.  The  Court  said  that  the  plaiatiflT  might  bring  an  actioE 
against  him  for  not  doing  his  duty,  or  might  pa;  him  his  fees,  and  then  indict  him  foi 
extortion. 

(p)  Empson  v.  Bathurst,  Hutt.  52,  where  it  is  said  that  an  obligation  made  by  extor- 
tion is  against  common  law,  for  it  is  a  robbery ;  and  that  the  sheriflTs  fee  is  not  due  until 
execation. 

iq)  Stotesbury  v.  Smith,  2  Burr.  924.  (r)  Williams  v.  Lyons,  8  Mod.  189. 

(a)  Rex  v.  Brooghten,  Trem.  P.  G.  HI ;  Stark.  588. 

(t)  Rex  V.  Burdett,  1  Lord  Raym.  149.  (u)  Rex  v.  Roberts,  4  Mod.  101. 

(v)  Rex  V,  Burdett,  1  Lord  Raym.  149. 

(tc)  Rex  V.  Higgins,  4  G.  k  P.  247  (19  E.  G.  L.  R.),  Yaughan,  B. 

(x)  Rex  V.  Hamlyn,  4  Gampb.  379. 
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the  Talae  of  £200  of  lawful  money  of  Great  Britain,  as  a  gift  and  present,  against  the 

statute ;  whereby  he  was  guilty  of  extortion  and  a  misdemeanor,  and  by  force  of 

the  statute  had  forfeited  the  sum  of  £200,  the  value  of  the  said  rupees ;  and  the 

Court  of  Queen's  Bench  held  that  it  was  no  ground  to  arrest  the  judgment  that 

ihe  count  did  not  state  whether  the  rupees  were  Bombay,  Madras,  or  Sicca  rupees, 

or  state  the  value  of  a  single  rupee ;  and  that  Court  and  the  Court  of  Exchequer 

Chamber  held  that  the  count  was  good,  although  it  did  not  aver  that  the  gifl  was 

received  extorsively  or  under  color  of  the  office ;  first,  because,  supposing  that  the 

statute  were  confined  to  such  cases,  the  information  was  good  after  the  verdict  by 

the  7  Geo.  4,  c.  64,  s.  21,  as  it  described  the  ofifcnce  in  the  words  of  the  statute 

creating  it;  and  secondly,  because  the  33  Geo.  3.  c.  52,  extended  to  any  receipt  of 

a  gift  by  any  officer;  for  the  object  of  the  Legislature  was  to  prevent  any  officer 

irom  receiving  any  gift  or  present  of  money  in  the  East  Indies  absolutely,  whatever 

the  reason  of  the  gift  might  be ;  and,  although  the  count  did  not  allege  for  whose 

TMe  or  pretended  use  the  gift  was  received ;  for  even  if  an  officer  receive  a  present 

under  color  of  its  being  a  present  to  the  Queen,  he  would  be  guilty  of  an  offence 

"mithin  the  statute.(y) 

Two  persons  may  be  indicted  jointly  for  extortion  where  no  fee  was  due;  and 
there  are  no  accessories  in  this  offence.     Upon  an  '^'indictment  against  the   r-^n-^  -■ 
chaDcellor  and  the  registrar  of  a  bishop,  it  was  objected  that  the  offices  of  *- 
the  defendants  were  distinct,  that  what  might  be  extortion  in  one  might  not  be 
eo  in  the  other,  and  that  therefore  the  indictment  ought  not  to  be  joint.     But  by 
Parker,  C.  J.,  this  would  be  an  exception  if  they  were  indicted  for  taking  more 
than  they  ought;  but  it  is  only  against  them  for  contriving  to  get  money  where 
none  is  due:  and  this  is  an  entire  charge.     For  there  are  no  accessories  in  extor- 
tion :  but  he  that  is  assisting  is  as  guilty  as  the  extortioner,  as  he  that  is  party  to 
a  riot  is  answerable  for  the  act  of  others  (2)     And  an  indictment  against  three 
averring  that  they,  colore  officwrum  morum^  took  so  much,  is  good,  for  they  might 
take  so  much  in  gross,  and  afterwards  divide  it  amongst  them,  of  which  the  party 
grieved  could  have  no  notice. (a) 

It  is  said,  that  an  indictment  for  extortion  may  be  laid  in  any  county  by  the  31 
Eliz.  c.  5,  s.  4;(&)  but  this  position  has  been  questioned.(c)     It  may  be  tried  and 

(y)  Reg.  p.  Douglas,  13  Q.  B.  42  (66  E.  C.  L.  R.).  The  jury  bad  found  a  verdict  on 
MTeral  counts,  charging  receipts  of  sums  in  rupees  as  gifts,  after  which  followed  a  finding 
as  to  etch  count  severally  that  the  sum  received,  as  in  the  count  mentioned,  was  the  sum 
of  80  many  rupees,  which  sum  of  rupees,  at  the  time  of  receiving  them,  was  of  the  value 
of  so  much  British  money,  being  at  the  rate  of  1«.  lid.  per  rupee  ;  and  the  Court  of  Queen's 
Bench  adjudged  fine  and  imprisonment  separately  upon  each  count  upon  which  the  de- 
fendant was  convicted  ;  and  further,  that  the  defendant,  in  pursuance  of  the  statute,  do 
^sofurfeit  to  the  Queen  the  several  sums  following  (naming  the  values  of  the  sums  in 
ropees,  as  found  on  each  count  respectively),  the  said  forfeitures  amounting  together  to 
tbeiam  of  (the  aggregate  of  the  values) ;  and  further,  that  the  defendant  be  imprisoned 
Qntil  he  shall  have  paid  the  said  fines  and  forfeitures.  And  the  Court  of  Exchequer 
Chamber  held,  1st,  that  this  judgment  was  good,  although  it  did  not  give  the  defendant 
the  option  of  forfeiting  the  gifts  actually  received,  as  the  gift  itself  was  money;  2dly,  that 
it  was  right  to  estimate  the  value  at  the  time  of  the  receipt,  and  not  of  the  conviction  ; 
^7,  that  imprisonment  in  default  of  paying  the  forfeiture  was  rightly  awarded,  as  that 
forfeiture  was  not  arbitrarily  imposed  by  the  Court,  but  fixed  by  the  statute,  and  super- 
*<ided,  by  authority  of  the  statute,  to  the  other  punishments  of  the  offence.  The  Court 
of  Queen's  Bench  held  that  the  alterations  in  the  Madras  Courts  made  by  several  statutes 
<ii<l  not  preclude  the  issuing  of  a  mandamus  under  the  13  Geo.  3,  c.  63,  s.  40,  to  examine 
witnesses,  to  the  Madras  Court  as  finally  constituted,  and  that  such  a  mandamus  directed 
^  the  Chief  Justice  and  other  judges,  who  were  two,  of  the  Madras  Supreme  Court,  re- 
<lQiring  them  to  bold  a  Court  and  examine  witnesses,  was  well  executed  by  the  Chief 
Justice  and  one  other  judge.  See  also  this  case  as  to  what  parchment  writings  are  such 
ruminations  as  are  required  by  the  Act  to  be  returned  to  such  a  mandamus. 

(')  Hex  V.  Loggen,  1  Str.  75.  Qusere^  whether  this  was  not  an  indictment  for  a  con- 
fpii^cy  to  defraud,  and  not  for  extortion.  But  as  to  the  rule,  that  several  persons  may  be 
jointly  indicted  for  extortion,  see  Rex  v.  Atkinson,  Lord  Raym    1248 ;  1  Salk.  382. 

I*)  Uke'i  case,  3  Leon.  268  ;  Com.  Dig.  tit.  Extortion. 

(^)  1  Hawk.  P.  C.  c.  68,  s.  6,  note  (3) ;  Burn's  Just.  tit.  Extortion  ;  SUrk.  Crim.  Plead. 
^^  note  (*). 

(c)  2  Hawk.  P.  0.  c.  26,  8.  50 ;  2  Chit.  Crim.  Law  294,  in  the  note. 
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determined  by  justices  of  the  peace  at  their  sessions  by  virtue  of  the  term  '*extor< 
tions^'  in  their  commission. (c/)     A  count  for  extortion  ought  to  charge  a  singU 
oflfenceonly;  because  every  extortion  from  every  particular  person  is  a  separat^^^ 
and  distinct  offence,  and  each  offence  requires  a  separate  and  distinct  punishment 
and  therefore  a  count  charging  the  defendant  with  extorting  divers  sums  exc< 
ing  the  ancient  rate  for  ferrying  men  and  cattle  over  a  river  is  bad.(e)     The  ii 
dictmeut  must  state  a  sum  which  the  defendant  received  :  but  it  is  not  material 
prove  the  exact  sum  as  laid  in  the  indictment ;  so  that  if  a  man  be  indicted  fc 
taking  extorsively  twenty  shillings,  and  there  be  proof  but  of  one  shilling,  it  w* 
be  sufficient.(/)     An  indictment  for  extortion,  where  nothing  was  due,  ought 
state  that  nothing  was  due;(^)  and  if  it  be  for  taking  more  than  was  due,  it  ou^ 
to  show  how  much  was  due. (A)     And  the  extorsive  agreement  is  not  the  offen« 
but  the  taking;  for  a  pardon  after  the  agreement,  and  before  the  taking,  does 
pardon  the  extortion. (i) 

The  offence  of  extortion  is  punishable  at  common  law  by  fine  and  imprij 
ment  ]  and  also  by  a  removal  from  the  office  in  the  execution  of  which  it 
committed  'j(Jc)  and  there  is  a  further  additional  punishment  by  the  statute 
Westm.  1,  c.  26,  by  which  it  is  enacted,  "that  no  sheriff  nor  other  King's  offi 
shall  take  any  reward  to  do  his  office,  but  shall  be  paid  of  that  which  they  tak< 


:i3 


:i(QiQ-|  the  King;  and  that  he  who  so  doth  shall  yield  twice  as  much,  *and  shalE 
-I  punished  at  the  King's  pleasure."(0     ^^^  ^^  action  lies  to  recover  t; 


double  value.(m) 

It  is  an  offence  at  common  law  to  refuse  to  serve  an  office  when  duly  elected.  C^'*^) 
And  the  refusal  of  persons  to  execute  ministerial  offices  to  which  they  are  d  «-**J 
appointed,  and  from  the  execution  of  which  they  have  no  proper  ground  of  exeL«^  ^" 
tion,  seems  in  general  to  bo  punishable  by  indictment. 

Thus  it  has  been  held  to  be  indictable  for  a  constable,  after  he  has  been  d  '»^*J^ 
chosen,  to  refuse  to  execute  the  office,(o)  or  to  refuse  to  take  the  oath  for  t1^^ 
purpose. (p)  But  a  person  is  not  liable  to  serve  the  office  of  constable  unless  *^^ 
be  resident  in  a  parish.  Where,  therefore,  a  person  occupied  a  house  and  paid  ^^^ 
parish  rates  in  respect  of  it,  and  carried  on  the  trade  of  a  printer,  frequenting  #>*^* 
house  daily  on  all  working  days,  and  sometimes  remaining  there  during  the  ni^^"^ 
at  work,  but  not  sleeping  in  the  house,  it  was  held  that  he  was  not  liable  to  se*^'^* 
the  office  of  constable  in  the  parish  where  the  house  was  situated. (g^)  But  wh^g^^ 
a  person  occupied  a  warehouse  in  M.,  and  usually  slept  at  a  lodging-house  in  J^-^ ' 
from  Monday  till  Saturday,  when  he  returned  to  his  mother's  in  H.,  where  ^^^ 
also  had  premises,  and  he  did  suit  and  service  to  the  court-leet  of  H.,  the  Co^^*" 
thought  that  he  was  liable  to  be  appointed  a  constable  of  M.(r) 

It  is  sufficient,  in  an  indictment  for  refusing  to  execute  the  office  of  consta 
to  state  that  the  defendant  unlawfully,  &c.,  "  did  neglect  and  refuse  to  take  u 
himself  the  execution  of  the  said  office  /'  and  it  is  not  necessary  to  state  that 
refused  to  be  sworn. («)     Upon  such  an  indictment,  proof  that  he  refused  to         ^ 
sworn  is  sufficient  primd  facie  evidence  of  a  refusal  to  take  the  office;  but  iT      ^ 

(d)  Rex  V.  Loggen,  1  Str.  *l\.  (e)  Rex  v.  Roberts,  Carth.  226. 

(/)  Rex  V.  Burdett,  1  Lord  Raym.  149 ;  and  see  Rex  v.  Gillham,  6  T.  R.  267. 

(g)  Lake's  case,  3  Leon  268 ;  Com.  Dig.  tit.  Extortion. 

(A)  Ibid. 

(i)  By  Holt,  C.  J.,  in  Rex  v.  Burdett,  1  Lord  Raym.  149. 

(k)  1  Hawk.  P.  C.  c.  68,  s.  5  ;  Bac.  Abr.  tit.  Extortion. 

(I)  Hj  the  *'  king's  pleasure"  is  meant  by  the  king's  justices  before  whom  the  cat*- 
depends,  and  at  their  discretion  :  2  Inst.  210. 

(m)  Com.  Dig.  323,  tit.  Extortion  (C). 

[n)  Rex  V.  Bower,  1  B.  &  C.  587  (8  E.  C.  L.  R.). 

(o)  Rex  V.  Lowe,  2  Str.  92  j  Reg.  v.  Chappie,  3  Campb.  91 ;  Rex  v.  Gcnge,  Cowp.  ■- 
Bex  V.  Clerke,  1  Keb.  393. 

(p)  Rex  V.  Harpur,  6  Mod.  96 ;  Fletcher  v.  Ingram,  5  Mod.  127. 

{q)  Rex  I'.  Adlard,  4  B.  &  C.  772  (10  E.  C.  L.  R.) ;  7  D.  &  R.  340;  see  Donne  v.  Mftrt>. 
8  B.  &  C.  62  (15  E.  C.  L.  R.). 

(r)  Rex  V.  Mosley,  3  A.  *  E.  488  (30  E.  C.  L.  R  ) ;  5  N.  &  M.  261   (56  E.  C.  L.  R.). 
this  case  as  to  what  is  an  excessive  fine  for  refusing  to  serve  the  office. 

(*)  Rex  V.  Brain,  3  B.  A  Ad.  614  (23  B.  C.  L.  R.). 
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^^rere  proved  that,  although  not  sworn,  he  had  acted  as  constable,  the  refusal  to 
:e  the  oath  woold  not  prove  that  he  refused  to  take  the  office. (s) 
Where  there  is  a  special  custom  of  swearing-in  constables,  as  in  the  city  of  Lon- 
lon,  it  is  unnecessary  to  set  such  custom  out  in  the  indictment.(«) 
The  1  &  2  Will.  4,  c.  41,  which  authorizes  justices  in  cases  of  tumult,  riot, 
;.,  to  appoint  special  constables,  enacts,  by  sees.  7  &  8,  that  any  person  appointed 
,^and  neglecting  to  take  the  oath,  and  act,  shall  be  liable  to  certain  penaltie8.(0 
.£o  a  person  is  indictable  for  refusing  to  take  upon  himself  the  office  of  overseer  of 
-i^e  p(K>r.(tt)  For  though  the  43  Eliz.  c.  2  says  only  that  certain  ^persons  r^coio 
^iherein  described  shall  be  overseers,  and  gives  no  express  indictment  for  a  *- 
ivefusal  of  the  office,  yet  upon  the  principles  of  common  law,  which  are  that  every 
^nan  shall  be  indicted  for  disobeying  a  statute,  the  refusal  to  serve  when  duly  ap- 
-^Minted  is  indictable. (<;)  But  there  should  be  previous  notice  of  the  appointment, 
^ind  the  indictment  should  show  that  the  defendant  was  bound  to  undertake  the 
office  by  setting  forth  how  he  was  elected.(tr)  And  if  an  indictment  for  refusing 
serve  the  office  of  constable  on  being  thereto  chosen  by  a  corporation  do  not  set 
"orth  the  prescription  of  the  corporation  so  to  choose,  it  is  bad ;  for  a  corporation 
00  power  of  common  right  to  choose  a  constable. (x) 

An  indictment  for  refusing  to  execute  an  office  must  aver  that  the  party  had 
lotioe  of  the  appointment. (^) 


♦CHAPTER  THE   FIFTEENTH.  [*214 

OF  BUYING   AND  SELLING   OFFICES. 

Concerning  the  sale  of  offices  of  a  public  nature,  it  has  been  well  observed, 
^hat  nothing  can  be  more  palpably  prejudicial  to  the  good  of  the  public,  than  to 
liaye  places  of  the  highest  concernment,  on  the  due  execution  whereof  the  happi- 
ness of  both  king  and  people  depends,  disposed  of,  not  to  those  who  are  most  able 
to  execute  them,  but  V)  those  who  are  most  able  to  pay  for  them ;  nor  can  anything 
l>e  a  greater  discouragement  to  industry  and  virtue  than  to  see  those  places  of  trust 
SDd  honor,  which  ought  to  be  the  rewards  of  persons  who  by  their  industry  and 
tiiligence  have  qualified  themselves  for  them,  conferred  on  those  who  have  no  other 
recommendation  than  that  of  being  the  highest  bidders;  neither  can  anything  be 
«  greater  temptation  to  officers  to  abuse  their  power  by  bribery  and  extortion,  and 
ether  acts  of  injustice,  than  the  consideration  of  having  been  at  a  great  expense  in 
gsiDing  their  places,  and  the  necessity  of  sometimes  straining  a  point  to  make  their 
iirgaiu  answer  their  expectations.(a) 

The  buying  and  selling  such  offices  has  therefore  been  considered  an  offence 

(«)  Rex  V.  Brain,  3  B.  k  Ad.  614  (23  E.  C.  L.  R.). 

(0  See  also  b  k  6  Will.  4,  c.  43,  and  c.  76,  s.  83 ;  2  k3  Vict.  c.  93,  s.  8.  Special  con- 
etables  appointed  under  the  I  k  2  Will.  4,  c.  41,  continue  to  retain  their  authority  till 
they  have  notice  under  8.  9  of  the  determination  of  their  services,  although  such  notice 
»nay  not  be  given  for  many  years :  ileg.  v.  Porter,  9  C.  &  P.  778  (38  E.  U.  L.  R.),  Cole- 
fi<lge,  J. 

(k)  Rex  V.  Jones,  2  Str.  1145  ;  a.  c,  7  Mod.  410;  1  Bott.  360,  pi.  377  ;  Rex  v.  Poynder,  1 
^  A  C.  178  (8   E.  C.  L.  R.) ;  a.  c,  2   D.  &  R.  258 ;  Rex  v.  Hall,  1  B.  &  C.  123  (8  E.  C.  L. 
R);8.  c,  2  D.  &  R.  241. 
[*)  Rex  r.  Jones,  1  Bott.  tupra.. 

[^)  Rex  r.  Harpur,  5  Mod.  96.  In  Rex  v.  Burder,  4  T.  R.  778,  it  was  held  that  an  ap- 
poinimeiit  of  an  overseer  of  the  poor/or  the  year  next  ensuing  must  be  understood  to  be  lor 
'^  ocer«fr'*  year:  and  an  indictment,  stating  that  the  defendant  was  appointed  •*  overseer 
0^  the  poor  of  the  parish  of  A./'  and  that  he  afterwards  refused  •'  to  take  the  said  office 
*'  OTerietr  of  the  parish  to  which  he  was  appointed,"  was  held  good  on  demurrer, 
(z)  Rex  V.  Bernard,  2  Salk.  52 ;  1  Lord  Raym.  94. 

(f)  Rex  V.  Fearnley,  I  T.  R.  316 ;  Rex  v.  White,  Cald.  183  ;  Rex  v.  Winship,  Cald.  72  ; 
«x».  Kingston,  8  East  41. 
\*)  I  Hawk.  P.  C.  c.  67,  i.  3  ;  Bac.  Abr.  tit.  O0oei  and  Officen, 
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malum  in  se,  and  indictable  at  common  law.(^)     In  a  case  of  an  indictment  foi 
conspiracy  to  obtain  money,  by  procuring  from  the  lords  of  the  Treasury  the 
pointment  of  a  person  to  an  office  io  the  customs,  it  was  proposed  to  argue  that  tr 
indictment  was  bad  on  the  face  of  it,  as  it  was  not  a  misdemeanor  at  common 
to  sell  or  to  purchase  an  office  like  that  of  coast-waiter.     But   Lord  Ellenboroi 
0.  J.,  said  that  if  that  were  to  be  made  a  question,  it  must  be  debated  on  a  moti. 
in  arrest  of  judgment,  or  on  a  writ  of  error;  but  that,  after  reading  the  case 
Rex  V.  Yaughan(c)  it  would  be  very  difficult  to  argue  that  the  offence  charged 
the  indictment  was  not  a   misdemeanor.      And  Grose,  J.,  afterwards,  in  passi 
sentence,  said  that  there  could  be  no  doubt  but  that  the  offence  charged  was  ch 
a  misdemeanor  at  common  law.(ef) 

The  case  of  Rtx  v.  Vanghdii,  was  an  attempt  only  to  bribe  a  cabinet  minif 

and  a  member  of  the  Privy  Council  to  give  the  defendant  an  office  in  the  colonies (g) 

And  where  the  defendant,  who  was  clerk  to  the  agent  for  the  French  prisonei 
war  at  Porehester  Castle,  took  bribes  in  order  to  procure  the  exchange  of  som^ 
them  out  of  their  turn,  it  appears  to  have  been  made  the  subject  of  an  indictment.( 
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*But  it  has  been  endeavored  to  prevent  the  mischiefs  of  buying  and 


ing  offices,  by  several  statutes. 

The  12  llich.  2,  c.  2,  enacted,  "that  the  chancellor,  treasurer,  keeper  of  the 
privy  seal,  steward  of  the  King's  house,  the  King's  chamberlain,  clerk  of  the  rolls, 
the  justices  of  the  one  bench  and  of  the  other,  barons  of  the  Exchequer,  andl  all 
other  that  shall  be  called  to  ordain,  name,  or  make,  justices  of  the  peace,  sherifei 
escheators,  customers,  comptrollers,  or  any  other  officer  or  minister  of  the  King? 
shall  be  firmly  sworn  that  they  shall  not  ordain,  name,  or  make,  any  of  the  above- 
mentioned  officers  for  any  gill  or  brokage,  favor  or  affection;  nor  that  none  wliich 
pursueth  by  himself,  or  by  other,  privily  or  openly,  to  be  in  any  manner  of  offi<5e, 
shall  be  put  into  the  same  office,  or  any  other,  but  that  they  make  all  such  offioci* 
and  ministers  of  the  best  and  most  lawful  men,  and  sufficient  to  their  estimat^i*^'^ 
and  knowledge."(^) 

The  4  Hen.  4,  c.  5,  ordained  "  that  no  sheriff  shall  let  his  bailiwick  to  famca  *® 
any  man  for  the  time  that  he  occupieth  such  office." 

But  a  principal  statute  relating  to  this  subject  is  the  5  &  6  Edw.  6,  c.  16, C^) 
which,  for  the  avoiding  corruption  which  might  thereafter  happen  in  the  offic^*^ 
in  places  wherein  there  is  requisite  to  be  had  the  true  administration  of  justice  ^ 
services  of  trust,  and  to  the  intent  that  persons  worthy  and  meet  to  be  advan^^^ 
should  thereafter  be  preferred,  enacts,  that  if  any  person  bargain  or  sell  any  o^^^» 
or  deputation  of  office,  or  take  any  money  or  profit  directly  or  indirectly,  or  i»-^y 
promise,  &c.,  bond,  or  any  assurance  to  receive  any  money,  &c.,  for  any  office     ^' 
deputation  of  office,  or  to  the  intent  that  any  person  should  have,  exercise,     ^\ 
enjoy,  any  office,  or  the  deputation  of  any  office,  which  office,  or  any  part  or  p^^^^ 
thereof,  shall  in  anywise  concern  the  administration  or  execution  of  justice,  or  ^-'^^ 
receipt,  controlment,  or  payment  of  the  King's  treasure,  rent,  revenue,  &c.,  or  ^?^ 
the  King's  customs,  or  the  keeping  the  King's  towns,  castles,  &c.,  used  for     ^^ 
fence,  or  which  shall  concern  any  clerkship  in  any  court  of  record  where  justic^^ 
ministered ;  the  offender  shall  not  only  forfeit  all  his  right  to  such  office  or  de^^     ' 
tation  of  office,  but  also  shall  be  adjudged  a  person  disabled  to  have,  occupy^ 
enjoy  such  office  or  deputation.     The  statute  further  enacts,  that  such  bargai  ^^^J 
sales,  bonds,  agreements,  &c.,  shall  be  void;(i)  and  provides  that  the  Act  shall      ^ 


i; 


b)  Stockwell  V.  North,  Noy  102;  Moor  "ZSl,  s.  c.  , 

[c)  4  Burr.  2494.  (rf)  Rex  v.  Pollman,  2  Campb.  229. 

(e)  4  Burr.  2494.     A  criminal  information  was  granted  against  tiie  defendant  for  offer  ^ 
the  Duke  of  Grafton,  then  First  Lord  of  the  Treasury,  the  sum  of  £5000  as  a  brib 
procure  the  reversion  of  the  office  of  clerk  of  the  (Supreme  Court  of  the  island  of 
maica. 

(/)  Rex  V.  Beale,  cited  in  Rex  v.  Gibbs,  I  East  R.  183. 

Iff)  For  the  exposition  of  this  statute,  see  the  Earl  of  Macclesfield's  trial,  6  Sta.  Tri.  4 
16  Howell's  Sta.  Tri.  767. 

(k)  Repealed,  "  so  far  as  regards  the  revenue  of  customs,  or  offices  in  the  service  of 
customs,"  bj  6  Geo.  4,  c.  105,  s.  10. 

(i)  Sec.  3. 
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^Atcnd  to  any  office  whereof  any  person  shall  he  seised  of  any  estate  of  iDheritance, 
SBor  to  any  office  of  the  keeping  of  any  park,  house,  manor,  garden,  chase,  or 
£<freat.(k)  It  provides  also  that  all  judgments  given  or  things  done  by  ofifcnders, 
^fter  the  offi^nce  and  hefore  the  offender  shall  be  removed  from  the  exercise  of  the 
office  or  deputation,  shall  be  good  and  sufficient  in  law. 

The  26  &  27  Vict.  c.  125,  repeals  the  last  two  sections  of  the  5  &  6  Edw. 
6,  c.  15.0 

*It  has  been  held  that  the  offices  of  chancellor,  registrar,  and  commis-   p^^*  /. 
sary  in  ecclesiastical  courts,  are  within  the  meaning  of  this  statute  ,(m)  also   ^ 
trlie  place  of  cofferer,(n)  and  that  of  surveyor  of  the  customs  ;(o)  and  the  place  of 
customer  of  a  port  ;(|>)  and  the  offices  of  collector  and  supervisor  of  the  excise  ;(q) 
and  in  a  writ  of  error  on  a  judgment  in  Ireland  it  was  held  clearly  that  the  offices 
of  clerk  of  the  crown,  and  clerk  of  the  peace,  were  within  the  statute.(r)     But 
offices  in  fee  have  been  held  to  be  out  of  the  statute  ;(i)  and  the  sale  of  a  baili- 
^wick  of  a  hundred  is  not  within  it,  for  such  an  office  does  not  concern  the  adminis- 
tration of  justice,  nor  is  it  an  office  of  trust.  (^)     And  for  the  like  reason  the  office 
of  clerk  to  the  deputy  registrar  in  the  prerogative  Court  of  Canterbury  is  not 
within  the  Act.(ti)     It  has  also  been  adjudged  that  a  seat  in  the  six  clerks'  office 
ia  Dot  within  the  statute,  being  a  ministerial  office  only;(t;)  and  it  was  held  that  it 
did  not  extend  to  military  officers,(tt7)  nor  to  the  purser  of  a  6hip,(x)  but  this  last 
ciecision  was  doubted  ;(^^  and  in  a  latter  case  it  was  said  by  Lord  Mansfield,  that 
iFtke  Lords  of  the  Admiralty  were  to  take  money  for  their  warrant  to  appoint  a 
person  to  be  a  purser,  it  would  be  criminal  in  the  corrupter  and  corrupted.(2) 
-^t.  was  decided  also  that  this  statute  did  not  ektend  to  the  plantations. (a)     But 
^'Ith  respect  to  military  and  naval  commissions,  and  the  different  places  in  the 
public  departments  of  government,  the  colonies  or  plantations,  or  in  the  appoint- 
eat  of  the  East  India  Company,  alterations  have  been  made  by  a  recent  statute, 
hich  will  be  presently  mentioned. 

One  who  makes  a  contract  for  an  office  contrary  to  the  purport  of  this  statute, 
80  far  disabled  to  hold  the  same,  that  he  cannot  at  any  time  during  his  life  be 
tored  to  a  capacity  of  holding  it  by  any  grant  or  dispensation  whatever.(5) 
^With  regard  to  the  deputation  of  an  office,  it  is  held  that  where  an  office  r^ieoi^ 
within  the  statute,  and  the  salary  is  certain,  if  the  principal  make  a  *- 


(k)  Sec.  4. 

(/)  Sec.  5.  The  6  Geo.  4,  c.  89,  authorized  the  purchase  of  the  oflBce  of  receiver  and 
'^Comptroller  of  the  seal  of  the  Court  of  King's  Bench  and  Common  Picas,  and  of  the  cus' 
C«>4  brevium  of  the  Court  of  Common  Pleas  by  the  Commissioners  of  the  Treasury,  for  .« 
Ocrttin  annuities  ;  and  after  the  centirmation  of  the  agreement  by  Parliament  the  rights 
^Bd  interests  of  all  persons  claiming  or  entitled  to  claim  under  the  letters  patent  men- 
^^oned  in  the  Act,  are  to  cease  and  determine. 

(»)  12  Co.  78  ;  3  Inst.  148  ;  Cro.  Jac.  269;  1  Hawk.  P.  C.  c.  67,  s.  4. 
(»)  Sir  Arthur  Ingram's  case,  3  Bulst.  91;  s.  c,  Co.  Lit.  234,  where  it  is  said  that 
ItiekiDg  could  not  dispense  with  this  statute  by  any  non  obstante;  and  Cro.  Jac.  385,  s. 
c  18  cited. 

(0)  2  And.  55,  107..  (i')  1  H.  Blac.  327. 

(9)  Law  r.  Law,  Cas.  temp.  Talb.  140 ;  3  P.  Wms.  391,  8.  c. 

(r)  Mtearty  r.  Wickford,  Trin.  9  Geo.  2,  B.  R. ;  Bac.  Abr.  Officer  and  Officers  (F).  It 
^^a«algo  held  in  this  case,  that  the  statute  did  not  extend  to  Ireland.  But  see  posty  49 
<3eo.  3,  c.  126,  next  page.  («)  Ellis  v.  Ruddle,  2  Lev.  151. 

(0  Godbolt's  case,  4  Leon.  33  ;  4  Mod.  233,  8.  o.  cited. 
i")  Aaton  V.  Gwinnell,  3  Y.  &  J.  136. 

(fj  Sparrow  v.  Reynold,  Pasch.  26  Car.  2,  C.  B. ;  Bac.  Abr.  Offices  and  Officers  (F). 
(»)lVern  98. 

(*J  2  Vern.  308  ;  Ca.  temp.  Talb.  40. 
2  i,'^)  ^^  1  H.  Blac.  326,  where  it  is  said  by  Lord  Loughborough,  C.  J.,  that  the  case  in 
y*fn.  ig  contrary  to  an  evident  principle  of  law. 
y)  Purdy  V.  Stacy,  5  Burr.  2608. 
^^y^)  tiUnkard  v.  Galdy,  4  Mod.  222 ;  2  Salk.  411  ;  2  Lord  Raym.  1245,  s.  c.  cited,  2  Mod. 
in  *tk  '■  '*°'l***''™i'^«^  »  ^^^  8ee  Bac.  Abr.  Offices  and  Officers  (F).     But  if  the  office,  though 
1^    tbepitntations,  bad  been  granted  under  the  great  seal  of  England,  the  sale  of  it  would 
y^^  l^«a  held  criminal  at  common  law.     See  the  judgment  ot  Lord  Mansfield  in  Rex  v. 
*V«btn,  4  Burr.  2500. 

^^)  Hob.  76;  Co.  Lit.  234;  Cro.  Car.  361  ;  Cro.  Jac.  386;  Ca.  temp.  Talb.  \Q1, 
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deputation  reserving  a  less  sum  out  of  the  salary,  it  is  good :  so,  if  the  profits 

uncertain,  arising  from  fees,  if  the  principal  make  a  deputation,  reserving  a 

sum  out  of  the  fees  and  profits  of  the  office,  it  is  good :  for  in  these  cases 

deputy  is  not  to  pay  unless  the  profits  arise  to  so  much ;  and  though  a  deputy 

his  constitution  is  in  place  of  his  principal,. yet  he  has  no  right  to  his  fees,  tfaciX  ^b 

still  continuing  to  he  the  principal's ;  so  that,  as  to  him,  it  is  only  reserving  a 

of  his  own,  and  giving  away  the  rest  to  another.     But  where  the  reservation 

agreement  is  not  to  pay  out  of  the  profits,  but  to  pay  generally  a  certain  sum^ 

must  be  paid  at  all  events ;  and  a  bond  for  performance  of  such  agreement  is  v« 

by  the  statute,  (c) 

But  this  statute  has  been  much  extended  by  the  49  Geo.  3,  c.  126,  which,  aCS^  tier 
reciting  it,  enacts,  ^^  that  all  the  provisions  therein  contained  shall  extend  to  Sc^i»«ot- 
land  and  Ireland^  and  to  all  offices  in  the  gifl  of  the  crown,  or  of  any  office  aj>. 

pointed  by  the  crown;  and  all  commissions,  civil,  naval,  or  military;  and  to  a.'i 

places  and  employments,  and  to  all  deputations  to  any  such  offices,  commissic^i^o^, 
places,  or  employments,  in  the  respective  departments  or  offices,  or  under  the 

appointment  or  superintendence  and  control  of  the  lord  "high  treasurer,  or  o^cdid- 
missioncrs  of  the  treasury,  the  secretary  of  state,  the  lords  commissioners  for 
executing  the  office  of  lord  high  admiral,  the  master-general  and  principal  offic^ers 
of  his  Majesty's  ordnance,  the  commander-in-chief,  the  secretary  of  war,  the  p^^J- 
master-geueral  of  his  Majesty's  forces,  the  commissioners  for  the  affiiirs  of  In^Jwi, 
the  commissioners  of  the  excise,  the  treasurer  of  the  navy,  the  commissioners  of  "^he 
navy,  the  commissioners  for  victualling,  the  commissioners  of  transports,  the  com- 
missary-general, the  storekeeper-general,  and  also  the  principal  officers  of  any  otfcc^ 
public  department  or  office  of  his  Majesty's  government  in  any  part  of  the  Uni*^ 
Kingdom,  or  in  any  of  his  Majesty's  dominions,  colonies,  or  plantations,  which  oo^ 
belong  or  may  hereafter  belong  to  his  Majesty ;  and  also  to  all  offices,  commissio*^*' 
places,  and  employments  belonging  to  or  under  the  appointment  or  control  of  C^»^ 
East  India  Company,(r/)  in  as  full  and  ample  a  manner  as  if  the  provisions  of  t>l^^ 
said  Act  were  repeated,  and  made  part  of  this  Act :  and  the  said  x\ct  and  this  "  ~* 
shall  be  construed  as  one  Act,  as  if  the  same  had  been  herein  repeated  and 
enacted." 

Sec.  3.  "  If  any  person  or  persons  shall  sell,  or  bargain  for  the  sale  of,  or  recex"^^' 
have,  or  take  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit,  directljT  ^^ 
indirectly,  or  any  promise,  agreement,  covenant,  contract,  bond  or  assurance;      ^^ 
shall  by  any  way,  device,  or  means,  contract  or  agree  to  receive  or  have  any  moc^^y* 
**>lftT  ^*^®'  g^^^u^*Jj  1^^°  ^^  money,  reward,  or  *profit,  directly  or  indirectly;  ^»-**J 
-•  also  if  any  person  or  persons  shall  purchase,  or  bargain  for  the  purchaso     ^  ' 
or  give  or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit,  or  m^**^^ 
or  enter  into  any  promise,  agreement,  covenant,  contract,  bond,  or  assurance    J^ 
give  or  pay  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit;  or  shalL^  "^^ 
any  ways,  means,  or  device,  contract  or  agree  to  give  or  pay  any  money,  fee,  gratn.^^^' 
loan  of  money,  reward  or  profit,  directly  or  indirectly,  for  any  office,  commissi ^^'^' 
place,  or  employment,  specified  or  described  in  the  said  recited  Act  (5  &  6  E 
6,  c.  16),  or  this  Act,  or  within  the  true  intent  or  meaning  of  the  said  Act,  or 


IS 
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Act,  or  for  any  deputation  thereto,  or  for  any  part,  parcel,  or  participation  of  '^  -p 
profits  thereof,  or  for  any  appointment  or  nomination  thereto,  or  resignation  ther^^^^ 
or  for  the  consent  or  consents,  or  voice  or  voices  of  any  person  or  persons,  to  ^-^^^ 
such  appointment,  nomination,  or  resignation ;  then  and  in  every  such  case,  er^^^ 
such  person,  and  also  every  person  who  shall  wilfully  and  knowingly  aid,  abet  ^-^* 
assist  such  person  therein,  shall  be  deemed  and  adjudged  guilty  of  a  misdemeano^'^ 
Sec.  4.  **  If  any  person  or  persons  shall  receive,  have,  or  take,  any  money, 


{e)  Bac.  Abr.  Offices  and  Officers  (F) ;  1  Hawk.  P.  C.  c.  67,  b.  5 ;  Salk.  468 ;  6  Mod.  234 
Godolphin  v.  Tudor,  Comb.  356,  s.  p. 

(d)  By  the  33  Geo.  3,  c.  52,  b.  66,  it  was  enacted  that  the  making  or  entering  into  oi 
being  a  party  to  any  corrupt  bargain  or  contract,  for  the  giving  up  or  obtaining,  or  in 
any  other  manner  touching  or  concerning  the  trust  and  duty  of  any  office  or  employmeDt^^^* 
under  the  crown,  or  the  East  India  Company,  by  any  British  subject  there  resident,  should 
be  deemed  a  misdemeanor. 
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sward,  or  profit,  directly  or  indirectly,  or  take  any  promise,  agreement,  covenant, 
ontract,  bond,  or  assurance,  or  by  any  way,  means,  or  device,  contract  or  agree  to 
eeeive  or  have  any  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit,  directly 
r  indirectly,  for  any  interest,  solicitation,  petition,  request,  recommendation,  or 
legotiation  whatever,  made  or  to  be  .made,  or  pretended  to  be  made,  or  under  any 
mtcnce  of  making,  or  causing  or  procuring  to  be  made,  any  interest^  solicitation^ 
tetitiony  request,  recommendation,  or  negotiation,  in  or  about  or  in  anywise  touching, 
tmceming,  or  relating  to,  any  nomination,  appointment,  or  deputation  to,  or  resig- 
ation  of,  any  such  office,  commission,  place,  or  employment,  as  aforesaid,  or  under 
my  pretence  for  using  or  having  used  any  interest,  solicitation,  petition,  request, 
*eeommendation,  or  negotiation,  in  or  about  any  such  nomination,  appointment, 
leputation,  or  resignation,  or  for  the  obtaining  or  having  obtained  the  consent  or 
consents,  or  voice  or  voices,  of  any  person  or  persons  as  aforesaid  to  such  nomina- 
tioD,  appointment,  deputation,  or  resignation ;  and  also  if  any  person  or  persons 
»hall  give  or  pay,  or  cause  or  procure  to  be  given  or  paid,  any  money,  fee,  gratuity, 
Lean  of  money,  reward,  or  profit,  or  make,  or  cause,  or  procure  to  be  made,  any 
promise,  agreement,  covenant,  contract,  bond,  or  assurance,  or  by  any  way,  means, 
or  device,  contract  or  agree,  or  give  or  pay,  or  cause  or  procure  to  be  given  or  paid, 
iDj  money,  fee,  gratuity,  loan  of  money,  reward,  or  profit,  for  any  solicitation,  peti- 
tion, request,  recommendation,  or  negotiation  whatever,  made  or  to  bo  made,  that 
sluJl  in  anywise  touch,  concern,  or  relate  to  any  nomination,  appointment,  or  depu- 
tation to,  or  resignation  of,  any  such  office,  commission,  place,  or  employment  as 
aforesaid,  or  for  the  obtaining  or  having  obtained,  directly  or  indirectly,  the  consent 
>T  consents,  or  voice  or  voices,  of  any  person  or  persons  as  aforesaid,  to  any  such 
c&omination,  appointment,  deputation,  or  resignation;  and  also  if  any  person  or 
persons  shall,  for  or  in  expectation  of  gain,  fee,  gratuity,  loan  of  money,  reward,  " 
>r  profit,  solicit,  *recomniend,  or  negotiate,  in  any  manner,  for  any  person  rjito-iQ 
>r  persons,  in  any  matter  that  shall  in  anywise  touch,  concern,  or  relate  to,  ^ 
^oysuch  nomination,  appointment,  deputation,  or  resignation  aforesaid,  or  for  the 
obtaining,  directly  or  indirectly,  the  consent  or  consents,  or  voice  or  voices,  of  any 
person  or  persons  to  any  such  nomination,  appointment,  or  deputation,  or  resigna- 
-ion  aforesaid,  then  and  in  every  such  case  every  such  person,  and  also  every 
person  who  shall  wilfully  and  knowingly  aid,  abet  or  assist,  such  person  therein, 
^ball  be  deemed  and  adjudged  guilty  of  a  misdemeanor/' 

Sec.  5.  If  any  person  shall  open  or  keep  any  house  or  place  for  the  soliciting  or 
negotiating  any  business  relating  to  vacancies  in  offices,  &c.,  in  or  under  any  public 
department,  or  to  the  sale  or  purchase  of  such  offices,  or  appointment  to  them,  or 
resignation,  transfer,  or  exchange  of  them,  such  offender,  and  every  person  aiding 
or  assisting  therein,  is  guilty  of  a  misdemeanor.  And  by  sec.  6,  any  person  adver- 
tising any  office,  place.  &c.,  or  the  name  of  any  person  as  broker,  &c,,  or  printing 
any  advertisement  or  proposal  for  such  purposes,  is  liable  to  a  penalty  of  £50. 

There  are,  however,  several  exceptions  from  the  provisions  of  this  statute.     It 
tioes  not   extend   to   commissions   or   appointments   in   the   band  of  gentlemen 
Jiensioners,  or  in  his  Majesty's  yeoman  guard,  or  in  the  Marshalsea,  or  the  Court 
*rfthe  King's  Palace  at  Westminster;  or  to  purchases  and  exchanges  of  commis- 
»0M  in  his  Majesty's  forces,  at  the  regulated  prices;  or  to  anything  done  in  rela- 
tion thereto  by  authorized  regimental  agents  not  advertising  and  not  receiving 
nwney,  &c.,  in  that  behalf.(e)     But  officers  receiving  or  paying,  or  agreeing  to  pay, 
*>H)re  than  the  regulated  prices,  or  paying  agents  for  negotiating,  on  conviction  by 

•  court-martial,  are  to  forfeit  their  commissions,  and  be  ca8hiered.(/) 
And  it  is  provided  also,  that  every  person  who  shall  sell  his  commission  in  his 

najesty's  forces,  and  not  continue  to  hold  any  commission,  and  shall  upon  or  in 

wlation  to  such  sale  receive,  directly  or  indirectly,  any  money,  &c.,  beyond  the 

plated  price  of  the  commission  sold,  and  every  person  who  shall  aid  or  assist 

'^h  person  therein,  shall  be  guilty  of  a  misdemeanor. 

(0  49  Geo.  3,  c.  126,  s.  7  ;  and  the  63  Geo.  3,  c.  54,  except  parcliases,  &c.,  of  any  com- 
AiiiioDi  or  appointments  in  the  battle-axe  guards  in  Ireland. 

(/)  49  Geo.  3,  c.  126,  s.  8.     And  the  commission  is  to  be  sold,  andbaU  Ih^  ptod>i^%^TiO\. 
**«««ilng  £500,  to  be  paid  to  the  informer,  and  the  remainder  to  go  to  Ih©  King. 
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This  Act  also  provides,  that  it  shall  not  extend  to  any  office  excepted  from  iW 
5  &  6  Edw.  6,  c.  16,  or  to  any  office  which  was  legally  saleable  before  the  passim 
of  this  Act,  and  in  the  gift  of  any  person  by  virtue  of  any  office  of  which  8a» 
person  is  or  shall  be  possessed  under  any  patent  or  appointment  for  his  life;  or 
render  invalid,  or  in  any  manner  to  affect  any  promise,  covenant,  trust,  k^^:^ 
entered  into  or  declared  before  the  passing  of  this  Act,  and  which  then  was  valC 
in  law  or  equity/ r/) 

With  respect  to  ch^utations  to  offices,  it  is  enacted,  that  the  Act  shall  not  exter 
to  prevent  or  make  void  any  deputation  to  any  office,  in  any  case  in  which  it 
lawful  to  appoint  a  deputy,  or  any  agreement,  Ac,  lawfully  made  in  respect  of  a 
*9*>ft1  s^lowance  *or  payment  to  such  principal  or  deputy  respectively,  out  of 
-'  fees  or  profits  of  such  office. (A) 

Annual  reservations,  charges,  or  payments,  out  of  fees  or  profits  of  any  office, 
any  person  who  shall  have  held  such  office,  in  any  commission,  or  appointmen 
any  person  succeeding  to  such  office,  and  agreements,  &c.,  for  securing  such  reiF —    ;er. 
vations,  charges,  or  payments,  are  also  excepted ;  provided  that  the  amount  of 
reservations,  &c  ,  and  the  circumstances  and  reasons  under  which  they  shall  h 
been  permitted,  shall  be  stated  in  the  commission  or  instrument  of  appointmen 
the  successor,  (t) 

The  statute  enacts,  that  when  the  right,  estate,  or  interest,  of  any  person  stzanaJI 
be  forfeited  under  any  of  its  provisions,  or  the  provisions  of  the  5  &  6  Edw.  6-  ^  c. 
16,  the  right  of  such  appointment  shall  vest  in  the  King.(Aj) 

Offences  against  this  Act,  or  the  5  &  6  Edw.  6,  c.  16,  by  any  governor,  lieut-^n- 
ant-governor,  or  person    having  the   chief  command,  civil   or   military,  in 
Majesty's  dominions,  colonies,  or  plantations,  or  his  secretary,  may  be  prosecu- 
and  determined  in  the  Court  of  King's  Bench  at  Westminster,  in  the  same  mam 
as  any  crime,  &c.,  committed  by  any  person  holding  a  public  employment  abrc^^-^ 
may  be  prosecuted  under  the  provisions  of  the  42  Geo.  3,  c.  85.(/) 

Any  person  who  shall  commit  in  Scotland  any  misdemeanor  against  this  ^^^^ 
shall  be  liable  to  be  punished  by  fine  and  imprisonment,  or  by  the  one  or  the  otB:*^^ 
of  such  punishments,  as  the  judge  or  judges,  before  whom  the  offender  shall  •^^^ 
committed,  may  direct. (m) 

Where  by  an  agreement,  reciting  that  the  plaintiff  carried  on  the  business  o'^    * 
law  stationer,  and  sub-distributor  of  stamps,  collector  of  assessed  taxes,  and  ag^^^*: 
for  the  Birmingham  Fire  Office,  and  that  being  desirous  of  giving  up  his  ft^**^^ 
business,  he  had  agreed  with  the  defendant  for  the  sale  of  the  same  for  the  s'*-*:?S 
of  £300,  it  was  witnessed  that,  in  consideration  of  the  sum  of  £300,  the  plain  ^'^J^ 
agreed  to  sell  and  the  defendant  agreed  to  buy  all  the  said  business  of  a  S  ^ 
stationer  so  carried  on  by  the  plaintiff,  and  all  his  good-will  and  interest  ther^ 
and  that  the  plaintiff  should  not  at  any  time  afterwards  carry  on  the  business  (f  ' 
law  stationer,  or  collect  any  of  the  assessed  taxes,  but  would  use  his  utmost  ^^^ 
deavors  to  introduce  the  defendant  to  the  said  business  and  offices ;  it  was  L^^^ 
that  the   agreement  was  a  contract  for  the  sale  of  the  offices  of  sub-distribo-'*^*^ 
of  stamps  and  collector  of  assessed  taxes,  and  illegal  within  both  the  5  &  6  Ec^^^' 
6,  c.  16,  and  49  Geo.  3,  c.  126.     It  was  one  entire  contract,  and  the  defend^^^^n 
could  not  be  called  upon  to  pay,  except  upon  the  performance  by  the  plaintifl^^  ^ , 
the  whole  consideration.     According  to  the  plain  words  of  the  agreement,  a  p^^*"^* 
of  the  consideration-was  the  agreement  by  the  plaintiff  to  recommend  the  defend-^^^^ 
to  the  offices,  which  was  prohibited  by  the  statutes.(/i) 

^Qo-t-i       Where  a  British  subject,  being  a  lieutenant  in  a  regiment  in  the  * 
-'  India  service,  and  divers  other  officers  in  the  said  regiment,  agreed  with 
G.  that  the  said  lieutenant  and  other  officers  should  subscribe  and  pay  to  the  £ 
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{g)  49  Geo.  3,  c.  126,  8.  9. 
(A)  49  Geo.  3,  c.  126,  8.  10.     And  8ee  ante,  217. 

(t)  Id.  8.  11.     Sec.  12  contains  an  exception  as  to  the  masters,  six  clerks,  and  exami 
of  the  Chancery  in  Ireland,  till  after  the  death,  &c.,  of  the  present  possessors. 
(k)  Id.  8.  2.  (I)  Id.  8.  14. 

(m)  49  Geo.  3,  c.  126,  8.  13. 
(n)  Hopkins  v.  Prescott,  4  0.  B.  678  (66  E.  0.  L.  R.). 
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.  O.,  being  a  major  and  their  senior  in  the  said  regiment,  and  that  he  should 
cept  from  them  a  certain  sum  of  money  in  consideration  of  his  resigning  his  said 
isiiion  as  major  in  the  said  regiment,  and  creating  a  vacancy  of  major  therein, 
d  the  money  was  paid  to  A.  G.,  and  he  resigned  his  said  position  in  pursuance 

the  said  agreement ;  it  was  held  that  the  agreement  was  illegal,  under  the  49 
BO.  3,  c.  126,  s.  4,  and  that  a  bond  given  in  pursuance  of  it  was  void.(o) 
The  sale  of  an  East  India  Director's  nomination  to  a  cadetship  is  within  the  49 
BO.  3,  c.  126,  s.  3,  although  by  the  practice  of  the  Company  such  nomination  is 
ven  only  in  the  form  of  a  presentation  of  the  party  by  the  Director  to  the  Court 
'Directors,  *^ provided  he  shall  appear  to''  them  '^eligible  for  that  station,"  and 
i  must  afterwards  be  examined  by  the  committee  appointed  for  that  purpose,  and 
iflsed ;  and  although  the  nomination  only  gives  the  party,  when  examined  and 
laaed,  la  right  to  go  out  to  India,  which  he  must  do  at 'his  own  expense,  and  ob- 
dn  a  commission  on  his  landing ;  but  before  that  time  he  receives  no  pay  from 
le  Company,  and  is  not  under  their  control.  For  the  object  of  the  enactmeut 
HM  to  pre^eut  all  corrupt  bargains  for  the  sale  of  patronage  in  matters  of  public 
oaoernment ;  and  with  that  view  it  is  immaterial  whether  that  to  which  the 
lomination  is  sold  can  be  described  with  most  critical  correctness  by  any  of  the 
erms,  **  office,  commission,  place,  or  employment."  And  a  cadetship  may  be  de- 
cribed  in  an  indictment  under  the  Act  as  an  ^^  office,  commission,  place,  and  em- 
'lojinent."(^) 

A.,  an  attorney,  who  held  the  offices  of  clerk  of  the  peace  for  a  liberty,  clerk  to 
be  commissioners  of  land  and  assessed  taxes,  clerk  to  the  commissioners  of  sewers, 
lerk  to  the  magistrates,  clerk  to  the  deputy-lieutenants,  steward  of  divers  manors, 
nd  coroner  to  the  said  liberty,  entered  into  articles  of  partnership  with  B., 
J  which,  afler  reciting  that  he  held  many  offices,  &c.,  and  that  it  had  been 
Igreed  that  they  should  enter  into  partnership  ^^  in  the  said  business  and  in  the 
■Doloments  of  the  said  offices,  &c.,  upon  the  terms  thereinafter  expressed,"  it  was 
peed  that  they  should  enter  into  partnership  for  twenty  years,  and  that  ^'  all  the 
Tofits  and  emoluments  arising  from  the  said  offices,"  &c.,  during  the  said  partner- 
hip,  should  be  considered  as  partnership  property,  and  distributed  accordingly ; 
t  was  also  agreed  that  if  A.  died  within  the  term,  then,  during  such  period  as  no 
on  of  A.  should  be  a  partner  in  the  said  business,  B.  should  be  interested  in  one 
aoiety  of  the  said  business,  and  the  executors  of  A.  should  be  entitled  to  the 
•rafits  of  the  other  moiety  of  the  said  business,  to  be  applied  as  part  of  his  personal 
Bttte ;  and  it  was  held  that  the  agreement  was  not  a  contract  for  the  sale  of  an 
ffice  within  the  5  &  6  Edw.  6,  c.  16  or  49  Geo.  3,  c.  126.(  q) 

Where  a  count  of  an  indictment  for  a  misdemeanor  in  the  sale  of  the  office  of  a 
liaplain  in  the  East  Indies,  alleged  that  the  ^defendants  unlawfully  and  t^kooq 
orraptly  did  contract  and  agree  with  D.  N.  to  procure  the  appointment  to  ^  *'"' 
-  eertain  office  and  employment  under  the  appointment  and  control  of  the  East 
Bdia  Company,  to  wit,  the  office  and  employment  of  a  chaplain  in  India,  of  a 
*6n(m  duly  qualified  for  the  said  office  to  be  named  by  the  said  D.  N.  in  that 
»^f ;  it  was  held  that  the  count  was  bad ;  for  the  contract  or  agreement  must 
►e  to  receive  money  or  profit,  and  the  word  "  corruptly,"  is  not  sufficient  to  bring 
Kvithin  the  Act.(r) 

(o)  Qneme  v.  Wronghton,  11  Exch.  146. 

(p)  Reg.  r.  Charretie,  13  Q.  B.  447  (66  E.  0.  L.  R.). 

(9)  Sterrj  9.  Clifton,  9  C.  B.  110(67  E.  C.  L.  R.).  It  was  also  held  that  the  latter 
^Uvieiras  not  a  violation  of  the  22  Geo.  2,  c.  46,  s.  11,  repealed  by  the  7  &  8  Vict. 
i-73. 

(r)  Same  v.  The  Queen,  2  Cox  C.  C.  178. 
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*223]  *CHAPTER  THE  SIXTEENTH. 

OF   BRIBERY. 

Bribery  is  the  receiving  or  offering  any  undue  reward  by  or  to  any  pc 
whatsoever,  whose  ordinary  profession  or  business  relates  to  the  admin istratic 
public  justice,  in  order  to  influence  his  behavior  in  office,  and  incline  him  tc 
contrary  to  the  known  rules  of  honesty  and  integrity.(a)*  And  it  seems  that 
offence  will  be  committed  by  any  person  in  an  official  situation,  who  shall 
ruptly  use  the  power  or  interest  of  his  place  for  rewards  or  promises :  as  ir 
case  of  one  who  was  clerk  to  the  agent  for  French  prisoners  of  war,  and  indi 
for  talking  bribes  in  order  to  procure  the  exchange  of  some  of  them  out  of  1 
turn.(^)  And  bribery  sometimes  signifies  the  taking  or  giving  of  a  reward 
offices  of  a  public  nature.(c)  Corrupt  and  illegal  practices  in  giving  reward 
making  promises,  in  order  to  procure  votes  in  the  elections  of  members  to  ser 
Parliament,  are  also  denominated  bribery,  and  punishable  by  common  law,  an 
statute. (c?)  So,  giving  refreshments  to  voters  before  they  vote,  in  ofrder  to  im 
them  to  vote  for  a  particular  candidate,  is  bribery  at  common  law.(e)  And 
attempt  to  influence  persons  serving  as  jurymen  corruptly  to  one  side,  by  gift 
promises  (which,  with  other  practices  tending  to  influence  a  jury,  will  be  c 
dercd  in  treating  of  the  crime  called  embracery) ^(^f)  may  be  mentioDed  as  a  sp 
of  bribery. 

The  law  abhors  the  least  tendency  to  corruption ;  and  upon  the  principle  w 
has  been  already  mentioned,  of  an  attempt  to  commit  even  a  misdemeanor,  I 
itself  a  misdemeanor(  (^)  attempts  to  bribe,  though  unsuccessful,  have  in  se' 
cases  been  held  to  be  criminal.  Thus,  it  is  laid  down  generally,  that  if  a  } 
offers  a  bribe  to  a  judge,  meaning  to  corrupt  him  in  a  case  depending  before 
and  the  judge  takes  it  not ;  yet  this  is  an  offence  punishable  by  law  in  the  ] 
that  offers  it.(7£)  And  it  has  been  held  to  be  a  misdemeanor  to  attempt  to  bri 
cabinet  minister,  and  a  member  of  the  Privy  Council,  to  give  the  dcfendan 
office  in  the  colonies.(i)  And  an  information  was  granted  against  a  man  for 
mising  money  to  a  member  of  a  corporation,  to  induce  him  to  vote  for  the  ele 
*994T  ^^  *  mayor.(y)  An  *information  also  appears  to  have  been  cxhil 
-'  against  a  person  for  attempting  by  bribery  to  influence  a  juryman  in  gi 
his  verdict. (X;)  Where  a  police  officer  was  offered  £1000  to  assist  a  party  ii 
taining  possession  of  a  ward  of  the  Court  of  Chancery,  who  had  a  fortuc 
£5000,  and  who  afterwards  married  such  party;  Lord  Eldon,  C,  said  *Hh< 
deavor  to  bribe  a  man  to  commit  an  offence  is  itself  a  very  serious  offence,  anc 
person  who  made  that  offer  may  not  be  aware  of  his  danger."(^) 

Bribery  at  elections  for  members  of  Parliament  was  always  a  crime  at  oonc 
lawj  and  consequently  punishable  by  indictment  or  information  ;(m)  but  in  ( 
to  enforce  the  common  law,  and  because  it  had  not  been  found  sufficient  to  pn 

(fl)  3  Inst.  149 ;  1  Hawk.  P.  C.  c.  67,  8.  2  ;  4  Blac.  Com.  139. 

(6)  Rex  V.  Beale,  E.  T.  38  Geo.  3,  cited  in  Rex  v.  Gibba,  1  East  R.  183 ;  and  see  R 
Yaughan,  4  Burr.  2494,  antej  214. 

(c)  1  Hawk.  P.  C.  c.  67,  s.  3.     As  to  this  species  of  bribery,  see  the  preceding  chaj 

(d)  Rex  V.  Pitt,  3  Bnrr.  1338;  2  Geo.  2,  c.  24;  49  Geo.  3,  c.  118. 

(«)  Hughes  V.  Marshall,  2  Tyrw.  134;  s.   c,   2  C.  &  J.   118;  5    C.  &  P.   151   (24 
L.  R.). 

(/)  Postj  Chap.  xxi.  (^)  An(e^  p.  84. 

Ih)  3  Inst.  147;  Rex  v.  Yaughan,  4  Burr.  2500;  ante,  214. 

(t)  Yaughan's  case,  4  Burr.  2494,  ante^  214;  and  see  Rex  v.  Pollman,  2  Campb.  22 

Ij)  Plympton's  case,  2  Ld.  Raym.  1377. 

(k)  Young's  case,  cited  in  Rex  v.  Higgins,  2  East  R.  14  and  16. 

{D  Wade  v.  Broughton,  3  Yes.  &  B.  172. 

(m)  Rex  V.  Pitt,  3  Burr.  1335,  by  Lord  Mansfield,  C.  J. 

>  Diahon  v.  Smith,  10  Iowa  212  ;  State  v.  Ellis,  33  N.  J.  (Law)  102. 
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the  evil,  considerable  penalties  have  been  imposed  upon  this  offence  by  different 
statutes. 

The  7  4  8  Will.  3,  c.  7,  s.  4,  enacts,  that  all  contracts,  promises,  bonds,  and 
flecurities  to  procure  any  return  of  any  member  to  serve  in  Parliament,  or  any- 
thing relating  thereunto,  shall  be  void ;  and  that  whoever  makes  or  gives  such 
contract,  security,  promise,  or  bond,  or  any  gift  or  reward,  to  procure  a  false  or 
double  return,  shall  forfeit  three  hundred  pounds. (n) 

The  17  &  18  Vict.  c.  102  consolidated  and  amended  the  laws  relating  to  bribery, 
treating  and  undue  influence  at  elections  of  members  of  Parliament. 

Sec.  2.  **  The  following  persons  shall  be  deemed  guilty  of  bribery,  and  shall  be 
punishable  accordingly : — 

1.  **  Every  person  who  shall,  directly  or  indirectly,  by  himself,  or  by  any  other 
person  on  his  behalf,  give,  lend,  or  agree  to  give  or  lend,  or  shall  offer,  promise,  or 
promise  to  procure  or  to  endeavor  to  procure,  any  money,  or  valuable  considera- 
tion, to  or  for  any  voter,. or  to  or  for  any  person  on  behalf  of  any  voter,  or  to  or 
for  any  other  person  in  order  to  induce  any  voter  to  vote,  or  refrain  from  voting, 
or  shall  corruptly  do  any  such  act  as  aforesaid,  on  account  of  such  voter  having 
voted  or  refrained  from  voting  at  any  election  : 

2.  "Every  person  who  shall,  directly  or  indirectly,  by  himself  or  by  any  other 
person  on  his  behalf,  give  or  procure,  or  agree  to  give  or  procure,  or  offer,  promise, 
or  promise  to  procure  or  to  endeavor  to  procure,  any  office,  place,  or  employment 
to  or  for  any  voter,  or  to  or  for  any  person  on  behalf  of  any  voter,  or  to  or  for  any 
other  person,  in  order  to  induce  such  voter  to  vote,  or  refrain  from  voting,  or  shall 
corruptly  do  any  such  act  as  aforesaid,  on  account  of  any  voter  having  voted  or 
I'efrained  from  voting  at  any  election  : 

3.  "  Every  person  who  shall,  directly  or  indirectly,  by  himself  or  by  any  other 
person  on  his  behalf,  make  any  such  gift,  loan,  offer,  promise,  procurement,  or 
Agreement  as  aforesaid,  to  or  for  any  person^  in  order  to  induce  such  person  to  pro- 
cure, or  endeavor  to  procure,  the  return  of  any  person  to  serve  in  Parliament,  or 
the  vote  of  any  voter  at  any  election  : 

*4.  "  Every  person  who  shall,  upon  or  in  consequence  of  any  such  gift,    r*29^ 
loan,  offer,  promise,  procurement,  or  agreement,  procure  or  engage,  promise,    •- 
or  endeavor  to  procure  the  return  of  any  person  to  serve  in  Parliament,  or  the  vote 
of  any  voter  at  any  election  : 

5.  "  Every  person  who  shall  advance  or  pay,  or  cause  to  be  paid,  any  money  to 
or  to  the  use  of  any  other  person  with  the  intent  that  such  money  or  any  part 
thereof  shall  be  expended  in  bribery  at  any  election,  or  who  shall  knowingly  pay 
or  cause  to  be  paid  any  money  to  any  person  in  discharge  or  repayment  of  any 
>Qoney  wholly  or  in  part  expended  in  bribery  at  any  election. 

^^  And  any  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  in  Scotland 
of  an  offence  punishable  by  fine  and  imprisonment,  and  shall  also  be  liable  to  forfeit 
the  sum  of  one  hundred  pounds  to  any  person  who  shall  sue  for  the  same,  together 
^ith  full  costs  of  suit;  provided  always,  that  the  aforcs<aid  enactment  shall  not 
extend  or  be  construed  to  extend  to  any  money  paid  or  agreed  to  be  paid  for 
or  on  account  of  any  legal  expenses  bond  fide  incurred  at  or  concerning  any 
election." 

Sec.  3.  **  The  following  persons  shall  also  be  deemed  guilty  of  bribery,  and  shall 
^  punishable  accordingly : — 

1.  "  Every  voter  who  shall,  before  or  during  any  election,  directly  or  indirectly, 
"y  himself  or  by  any  other  person  on  his  behalf,  receive,  agree,  or  contract  for  any 
^ooey,  gift,  loan,  or  valuable  consideratiou,  office,  place  or  employment  for  himself 
*^r  for  any  other  person,  for  voting  or  agreeing  to  vote,  or  for  refraining  or  agreeing 
to  refrain  from  voting,  at  any  election : 

2.  *•  Every  person  who  shall,  after  any  election,  directly  or  indirectly,  by  himself 
or  by  any  other  person  on  his  behalf,  receive  any  money  or  valuable  consideration 

(r)  One-third  to  the  King,  one-third  to  the  poor  of  the  place  concerned,  and  one-third 
to  the  informer  with  his  costs,  to  be  recovered  by  action  or  information.  But  if  it  appears 
to  be  a  Toid  election,  an  action  for  this  penalty  is  not  maintainable  :  1  Dawk.  P.  C.  c.  67, 
*-  S,  in  the  margin. 
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on  account  of  any  person  having  voted  or  refrained  from  voting,  or  having  indaoed 
any  other  pp.rson  to  vote  or  to  refrain  from  voting,  at  any  election. 

**  Any  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  in  Scotland  of 
an  offence  punishable  by  fine  and  imprisonment,  and  shall  also  be  liable  to  forfeit 
the  sum  of  ten  pounds  to  any  person  who  shall  sue  for  the  same,  together  with  full 
costs  of  suit." 

Sec.  4.  "  Every  candidate  at  an  election,  who  shall  corruptly  by  himself,  or  by  or 
with  any  person,  or  by  any  other  ways  or  means  on  his  behalf,  at  any  time,  either 
before,  during,  or  aft<»r  any  election,  directly  or  indirectly,  give  or  provide,  or 
cause  to  be  given  or  provided,  or  shall  be  accessory  to  the  giving  or  providing,  or 
shall  pay,  wholly  or  in  part,  any  expenses  incurred  for  any  meat,  drink,  entertain- 
ment, or  provision  to  or  for  any  person,  in  order  to  be  elected,  or  for  being  elected, 
or  for  the  purpose  of  corruptly  influencing  such  person  or  any  other  person  to  give 
or  refrain  from  giving  his  vote  at  such  election,  or  on  account  of  such  person  having 
voted  or  refrained  from  voting,  or  being  about  to  vote  or  refrain  from  voting,  at 
such  election,  shall  be  deemed  guilty  of  the  offence  of  treating,  and  shall  forfeit 
the  suui  of  fifty  pounds  to  any  person  who  shall  sue  for  the  same,  with  full  costs  of 
suit;  and  every  voter  who  shall  corruptly  accept  or  take  any  such  meat,  drink,  en- 
*29fiT  t^^t'***^nment,  or  provision,  shall  be  incapable  *of  voting  at  such  election, 
-'   and  his  vote,  if  given,  shall  be  utterly  void  and  of  none  effect." 

Sec.  5.  "  Every  person  who  shall,  directly  or  indirectly,  by  himself,  or  by  any 
other  person  on  his  behalf,  make  use  of,  or  threaten  to  make  use  of,  any  force, 
violence,  or  restraint,  or  inflict,  or  threaten  the  infliction  by  himself  or  by  or  through 
any  other  person,  of  any  injury,  damage,  harm,  or  loss,  or  in  any  other  manner 
practice  intimidation  upon  or  against  any  person  in  order  to  induce  or  compel  such 
person  to  vote  or  refrain  from  voting,  or  on  account  of  such  person  having  voted 
or  refrained  from  voting,  at  any  election,  or  who  shall  by  abduction,  duress,  or  any 
fraudulent  device  or  contrivance,  impede,  prevent,  or  otherwise  interfere  with  the 
free  exercise  of  the  franchise  of  any  voter,  or  shall  thereby  compel,  induce,  or 
prevail  upon  any  vot<5r,  either  to  give  or  to  refrain  from  giving  his  vote  at  any  elec- 
tion, shall  be  deemed  to  have  committed  the  offence  of  undue  influence,  and  shall 
be  guilty  of  a  misdemeanor,  and  in  Scotland  of  an  offence  punishable  by  fine  or 
imprisonment,  and  shall  also  be  liable  to  forfeit  the  sum  of  fifty  pounds  to  any 
person  who  shall  sue  for  the  same,  together  with  full  costs  of  suit." 

Sec.  6.  When  it  is  proved  before  a  revising  barrister  that  any  person  has  been 
convicted  of  bribery  or  undue  influence,  or  has  had  judgment  against  him  for  any 
penal  sum  recovered  for  bribery,  treating,  or  undue  influence,  the  barrister*  is  to 
expunge  from  the  list  of  voters  the  name  of  such  person,  or  disallow  his  claim  to 
be  inserted,  and  make  a  separate  list  of  such  persons. 

Sec.  7.  "  No  candidate  before,  during,  or  aft^r  any  election  shall  in  regard  to 
such  election,  by  himself  or  agent,  directly  or  indirectly,  give  or  provide  to  or  for 
any  person  having  a  vot«  at  such  election,  to  or  for  any  inhabitant  of  the  county, 
city,  borough,  or  place  for  which  such  election  is  had,  any  cockade,  ribbon,  or  other 
mark  of  distinction  ;  and  every  person  so  giving  or  providing  shall  for  every  such 
offence  forfeit  the  sum  of  two  pounds  to  such  person  as  shall  sue  for  the  same, 
together  with  full  costs  of  suit;  and  all  payments  made  for  on.  account  of  any 
chairing,  or  any  such  cockade,  ribbon,  or  mark  of  distinction  as  aforesaid,  or  of 
any  bands  of  music  or  flags  or  banners,  shall  be  deemed  illegal  payments  within 
this  Act." 

Sec.  8.  No  voter  is  to  be  compelled  to  serve  as  a  special  constable  during  an  elec- 
tion unless  he  consents  so  to  act,  or  shall  be  liable  to  any  fine  for  refusing  to  act. 
Sec.  9  provides  for  the  recovery  of  penalties  imposed  by  the  Act. 

Sec.  10.  "  It  shall  be  lawful  for  any  criminal  Court,  before  which  any  prosecution 
shall  be  instituted  for  any  offence  against  the  provisions  of  this  Act,  to  order  pay- 
ment to  the  prosecutor  of  such  costs  and  expenses  as  to  the  said  Court  shall  appear 
to  have  been  reasonably  incurred  in  and  about  the  conduct  of  such  prosecution ; 
provided  always,  that  no  indictment  for  bribery  or  undue  influence  shall  be  triable 
before  any  Court  of  quarter  sessions." 

Sec.  12.  "  In  case  of  any  indictment  or  information  by  a  private  proseoutor  for 
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anj  offence  agaiDst  the  provisions  of  this  Act,  if  judgment  shall  be  given  for  the 
defendant,  he  shall  be  entitled  to  recover  from  the  prosecutor  the  costs  sustained  by 
the  defendant  *bj  reason  of  such  indictment  or  information,  such  costs  to   r3|eo97 
be  taxed  by  the  proper  officer  of  the  Court  in  which  such  judgment  shall   ^ 
be  given." 

Sec.  13.  "  It  shall  not  be  lawful  for  any  Court  to  order  payment  of  the  costs  of 
prosecution  for  any  offence  against  the  provisions  of  this  Act,  unless  the  prosecutor 
sball,  before  or  upon  the  finding  of  the  indictment  or  the  granting  of  the  informa- 
tion, enter  int-o  a  recognizance,  with  two  sufficient  sureties,  in  the  sum  of  two 
hundred  pounds  (to  be  acknowledged  in  like  manner  as  is  now  required  in  cases 
of  writs  of  certiorari  awarded  at  the  instance  of  a  defendant  in  an  indictment), 
witb  the  conditions  following;  that  is  to  say,  that  the  prosecutor  shall  conduct  the 
prosecution  with  effect,  and  shall  pay  to  the  defendant  or  defendants,  in  case  he  or 
they  shall  be  acquitted,  his  or  their  costs." 

Sec.  14.  "  No  person  shall  be  liable  to  any  penalty  or  forfeiture  hereby  enacted 
or  imposed,  unless  some  prosecution,  action  or  suit  for  the  offence  committed  shall 
be  commenced  against  such  person  within  the  space  of  one  year  next  after  such 
offence  against  this  Act'shall  be  committed,  and  unless  such  person  shall  be  sum- 
moned or  otherwise  served  with  writ  or  process  within  the  same  space  of  time,  so 
t8  such  summons  or  service  of  writ  or  process  shall  not  be  prevented  by  such  person 
absconding  or  withdrawing  out  of  the  jurisdiction  of  the  Court  out  of  which  such 
writ  or  other  process  shall  have  issued;  and  in  case  of  any  such  prosecution,  suit, 
or  process  as  aforesaid,  the  same  shall  be  proceeded  with  and  carried  on  without 
My  wilful  delay."(^) 

Sec.  23.  **  The  giving  or  causing  to  be  given  to  any  voter  on  the  day  of  nomi- 
nation or  day  of  polling,  on  account  of  such  voter  having  polled  or  being  about  to 
polT,  any  meat,  drink,  or  entertainment,  by  way  of  refreshment,  or  any  money  or 
ticket  to  enable  such  voter  to  obtain  refreshment,  shall  be  deemed  an  illegal  act,  and 
the  person  so  offending  shall  forfeit  the  sum  of  forty  shillings  for  each  offence  to 
My  person  who  shall  sue  for  the  same,  together  with  full  costs  of  8uit."(r) 

Sec.  36.  "  If  any  candidate  at  any  election  for  any  county,  city,  or  borough 
shall  be  declared  by  any  election  committee  guilty,  by  himself  or  his  agents,  of 
bribery,  treating,  or  undue  influence  at  such  election,  such  candidate  shall  bo  inca- 
pable of  being  elected  or  sitting  in  Parliament  for  such  county,  city,  or  borough 
<lwing  the  Parliament  then  in  existence." 

Sec.  38.  Throughout  this  Act,  in  the  construction  thereof,  except  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  construction,  the  word  "  county" 
shall  extend  to  and  mean  *any  county,  riding,  parts,  or  division  of  a  county,  r*99o 
rtcwartry,  or  combined  cowities  respectively  returning  a  member  or  mem-  •- 
beta  to  serve  in  Parliament;  and  the  words  **city  or  borough"  shall  mean  any 
MiYersity,  city,  borough,  town  corporate,  county  of  a  city,  county  of  a  town,  cinque 
port,  district  of  burghs,  or  other  place  or  combination  of  places  (not  being  a  county 
••  hereinbefore  defined),  returning  a  member  or  members  to  serve  in  Parliament ; 
and  the  word  "  election  "  shall  mean  the  election  of  any  member  or  members  to 
•Cfve  in  Parliament;  and  the  words  "returning  officer"  shall  apply  to  any  person 
w  persons  to  whom,  by  virtue  of  his  or  their  office  under  any  law,  custom,  or 
^tute,  the  execution  of  any  writ  or  precept  doth  or  shall  belong  for  the  election 
of  a  member  or  members  to  serve  in  Parliament,  by  whatever  name  or  title  such 

(9)  As  to  what  is  wilful  delay  within  this  section,  see  Taylor  v.  Yerfi^ettc,  7  H.  &  N.  143. 
And  the  26  k  27  Vict.  c.  29,  8.  5,  extends  this  section  to  '*  a  misdomeanor  or  to  any  other 
ofence  under"  the  17  k  18  Vict.  c.  102,  20  k  21  Vict.  c.  87,  and  26  k  27  Vict.  c.  29,  "  not 
puiibable  by  a  penalty  or  forfeiture,  as  well  as  to  proceedings  for  any  offence  punishable 
V»  penalty  or  forfeiture."  This  seems  to  have  been  introduced  to  get  rid  of  the  doubt 
entertained  io  Reg.  v.  Leatham,  3  Law  T.  504,  as  to  whether  sec.  14  applied  to  an  infor- 
>>Atioii  for  a  misdemeanor,  and  not  for  a  penalty  or  forfeiture  :  but  it  seems  in  terms  only 
totpptj  to  offences  under  the  Acts  ;  and  not  to  common  law  offences. 

('')  Sec.  35  renders  parties  in  actions  competent  and  compellable  to  give  evidence  as 
Wderthe  14  k  16  Vict.  c.  99,  and  "  The  Evidence  Amendment  Act,  1853 ;"  but  "  any  such 
^ideoce  shall  not  thereafter  be  used  in  any  indictment  or  criminal  proceeding  under  this 
*«ttg»iiitt  the  party  giving  it." 
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person  or  persons  may  bo  called ;  and  the  words  ".revisiog  barrister  "  shall  exten 
to  and  include  an  assistant  barrister  and  chairman,  presiding  in  any  Court  held  f< 
the  revision  of  the  list  of  voters,  or  his  deputy  in  Ireland,  and  a  sheriff  or  Sheriff 
Court  of  Appeal  in  Scotland,  and  every  other  person  whose  duty  it  may  be  to  bol 
a  court  for  the  revision  and  correction  of  the  lists  or  registers  of  voters  in  any  pa 
of  the  United  Kingdom ;  and  the  word  '*  voter  "  shall  mean  any  person  who  has  < 
claims  to  have  a  right  to  vote  in  the  election  of  a  member  or  members  to  serve  i 
Parliament;  and  the  words  *^ candidate  at  an  election"  shall  include  all  persoi 
elected  as  members  to  serve  in  Parliament  at  such  election,  and  all  persons  non 
nated  as  candidates,  or  who  shall  have  declared  themselves  candidates  at  or  befo: 
such  election ;  and  the  words  "  personal  expenses,"  as  used  herein  with  respect 
the  expenditure  of  any  candidate  in  relation  to  any  election,  shall  include  t^ 
reasonable  travelling  expenses  of  such  candidate,  and  the  reasonable  expenses 
his  living  at  hotels  or  elsewhere  for  the  purposes  of  and  in  relation  to  such  electioc 

The  21  &  22  Vict.  c.  87,  s.  3,  repeals  so  much  of  this  section  as  defines  "  cao. 
dates  at  an  election,"  and  enacts  that  these  words  "shall  include  all  persons  elec^ 
to  serve  in  Parliament  at  such  election,  and  all  persons  nominated  as  candidates^ 
such  election,  or  who  shall  have  declared  themselves  candidates  on  or  after  the  c: 
of  the  issuing  of  the  writ  for  such  election,  or  after  the  dissolution  or  vacancj^ 
consequence  of  which  such  writ  shall  have  been  issued:  provided  that  notk.: 
herein  contained  shall  be  construed  to  impose  any  liability  on  any  person  nominal 
without  his  consent."(«) 

The  17  &  18  Vict.  c.  102,  was  amended  by  the  21  &  22  Vict.  c.  87. 

Sec.  1.  "  It  shall  be  lawful  for  any  candidate,  or  his  agent  by  him  appointed, 
writing  according  to  the  provisions  of  the  first-mentioned  Act,  to  provide  conveycn 
for  any  voter  for  the  purpose  of  polling  at  an  election  and  not  otherwise,  bii.t 
shall  not  be  lawful  to  pay  any  money  or  give  any  valuable  consideration  to  a  ro 
for  or  in  respect  of  his  travelling  expenses  for  such  purpose."(^) 

The  26  &  27  Vict.  c.  29,  further  amends  the  law  on  these  subjects. 
♦2291       ^^^'  ^*  "  ^^  payment  (except  in  respect  of  the  personal  expenses  *o: 

-•  candidate),(M)  and  no  advance,  loan,  or  deposit,  shall  bo  made  by  or 
behalf  of  any  candidate  at  an  election,  before,  or  during,  or  aft^er  such  election  , 
account  of  or  in  respect  of  such   election,  otherwise  than  through  an  agen^ 
agents(v)  whose  name  and  address  or  names  and  addresses  have  been  declared 
writing  to  the  returning  officer  on  or  before  the  day  of  nomination,  or  through 
agent  or  agents  to  be  appointed  in  his  or  their  place  as  herein  provided ;  and   ^ 
person   making  any  such   payment,  advance,  loan,   or   deposit,   otherwise  tJ^ 
through  such  agent  or  agents,  shall  be  guilty  of  a  misdemeanor,  or  in  Scotland 
an  offence  punishable  by  fine  and  imprisonment."     The  section  adds : ."  It  9^ 
be  the  duty  of  the  returning  officer  to  publish,  on  or  before  the  day  of  nominati' 
the  name  and  address  or  the  names  and  addresses  of  the  agent  or  agents  appoiu^ 
in  pursuance  of  this  section.     In  the  event  of  the  death  or  legal  incapacity  of  ^ 
agent  appointed  in  pursuance  of  this  section,  the  candidate  shall  forthwith  appo 
another  agent  in  his  place  on  giving  notice  to  the  returning  officer  of  the  ni* 
and  address  of  the  person  so  appointed,  which  shall  be  forthwith  published  by  '' 
returning  officer." 

Sec.  3.  **  All  persons  who  have  any  bills,  charges,  or  claims  upon  any  candid 
for  or  in  respect  of  any  election  shall  send  in  such  bills,  charges,  or  claims  wit^ 
one  month  from  the  day  of  the  declaration  of  the  election  to  such  agent  or  a^ 
as  aforesaid,  otherwise  such  persons  shall  be  barred  of  their  right  to  recover  &^ 
claims,  and  every  or  any  part  thereof:  provided  always,  that  in  case  of  the  d^ 

(«)  See  Edwrards  v.  Whitehursl,  5  H.  k  N.  131. 

{()  The  rest  of  this  section  is  repealed  by  the  26  &  27  Vict.  c.  29. 

(f<)  Personal  expense  of  the  candidate,  such  as  hotel  bills,  railwa}"  fares,  and  the  1 ' 
were  not  within  the  17  k  18  Vict.  c.  102,  s.  16,  which  required  bills  to  be  sent  In  wi^ 
a  month :  Grant  v.  Gwinness,  17  C.  B.  190  (84  E.  C.  L.  R.). 

{v)  Where  articles  connected  with  an  election  were  supplied  upon  orders  of  a  candl  < 
given  personally,  the  right  of  the  creditor  to  maintain  an  action  for  the  price  wa9 
affected  by  either  sec.  18,  or  sec.  31,  of  the  17  k  18  Vict.  c.  102  :  Nurton  v,  Dickson,   - 
k  N.  637. 
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iritbiii  tbe  said  month  of  any  person  claiming  the  amount  of  such  bill,  charge,  or 
cUum,  the  legal  representative  of  such  person  shall  send  in  such  bill,  charge,  or 
claim  within  one  month  after  obtaining  probate  or  letters  of  administration,  or 
4H>ofirmation  as  executor,  as  tbe  case  may  be,  or  the  right  to  recover  such  claim 
tfhall  be  barred  as  aforesaid :  provided  also,  that  such  bills,  charges,  and  claims 
^hall  and  may  be  sent  in  and  delivered  to  the  candidate,  if,  and  so  long  as,  during 
-^he  said  month,  there  shall,  owing  to  death  or  legal  incapacity,  be  no  such 
^gent."(x) 

Sec.  4.  ^'  A  detailed  statement  of  all  election  expenses  incurred  by  or  on  behalf 

cf  aay  candidato,  including  such  excepted  payments  as  aforesaid,  shall,  within  two 

xxontlis  afler  the  election,  (or  in  cases  where  by  reason  of  the  death  of  the  creditor 

-DO  bill  has  been  sent  in  within  such  period  of  two  months,  then  within  one  month 

after  such  bill  has  been  sent  in,)  be  made  out  and  signed  by  the  agent  or,  if  there 

Y>e  more  than  one,  by  every  agent  who  has  paid  the  same  (including  the  candidate 

in  case  of  payments  made  by  him),  and  delivered,  with  the  bills  and  vouchers 

^relative  thereto,  to  the  returning  officer,  and  the  returning  officer  for  the  r^oQO 

time  heing  shall,  at  the  expense  of  the  candidate,  within  fourteen  days,   ^ 

insert  or  cause  to  be  inserted  an  abstract  of  such  statement,  with  the  signature  of 

the  agent  thereto,  in  some  newspaper  published  or  circulating  in  the  county  or 

place  where  the  election  was  held ;  and  any  agent  or  candidate  who  makes  default 

in  delivering  to  the  returning  officer  the  statement  required  by  this  section  shall 

incur  a  penalty  not  exceeding  five  pounds  for  every  day  during  which  he  so  makes 

default;  and  any  agent  or  candidate  who  wilfully  furnishes  to  the  said  returnini; 

officer  an  untrue  statement  shall  be  guilty  of  a  misdemeanor,  or  in  Scotland  of  an 

offence  punishable  by  fine  and  imprisonment."(y) 

Sec.  G.  '*  In  any  indictment  or  information  for  bribery  or  undue  influence,  and 
in  any  action  or  proceeding  for  any  penalty  for  bribery,  treating,  or  undue  influ- 
ence, it  shall  be  sufficient  to  allege  that  the  defendant  was  at  the  election  at  or 
*n  connection  with  which  the  offence  is  intended  to  be  alleged  to  have  been  com- 
^\ikd  guilty  of  bribery,  treating,  or  undue  influence  (as  the  case  may  require) ; 
•nd  in  any  criminal  or  civil  proceedings  in  relation  to  any  such  offence  the  certifi- 
^teof  the  returning  officer  in  this  behalf  shall  be  sufficient  evidence  of  the  due 
holding  of  the  election,  and  of  any  person  therein  named  having  been  a  candidate 
tliereat." 

The  15  &  16  Vict.  c.  57,  which  was  passed  for  the  more  effectual  inquiry  into 
the  existence  of  corrupt  practices  at  elections  of  members  of  Parliament,  provide 
that,  upon  a  joint  address  of  both  Houses  of  Parliament,  Her  Majesty  may  appoint 
^ttiniissioners  to  inquire  into  corrupt  practices  at  elections,  and  makes  provision 
ftr  the  conducting  of  such  an  inquiry.  Sec.  8  empowers  the  commissioners  to 
B^mon  any  person  whose  evidence  they  may  deem  material  to  the  in(]uiry,  and  to 
*«quire  any  person  to  produce  books,  papers,  &c.,  necessary  for  arriving  at  the 
truth  of  the  things  to  be  inquired  into  by  them ;  and  provides  that  all  persons 
^' shall  answer  all  questions  put  to  them  by  the  commissioners  touching  the  matters 
^  be  inquired  into  by  them,  and  shall  produce  all  books,  papers,  deeds  and 
citings  required  of  them,  and  in  their  custody  or  under  their  control  according 
^  the  tenor  of  the  summons :  provided  always  that  no  statement  made  by  any 
person  in  answer  to  any  question  put  by  such  commissioners  shall,  except  in  cases 
^^Hndictment  for  perjury  committed  in  such  answers,  be  admissible  in  evidence  in 
•fiy  proceeding  civil  or  criminal."(z) 

(?)  The  "agent  for  election  expenses,"  duly  appointed  under  the  17  k  18  Vict.  c.  102, 
■•  31.  was  not  necessarily  without  further  appointment  the  agent  to  whom  bills  were  to 
*>«i«ni  under  sec.  16:  Grant  v.  Gwinness,  17  C.  B.  190  (84  E.  C.  L.  R.)  ;  but  the  words  of 
*^  16  were  *'  to  some  authorized  agent  of  such  candidate." 

(y)  The  section  adds:  '^  The  said  returning  officer  shall  preserve  all  such  bills  and 
Vouchers,  and  during  six  months  after  they  have  been  delivered  to  him  permit  any  voter 
^0  iagpect  the  same,  on  payment  of  a  fee  of  one  shilling.'' 

(f)  In  Reg.  r.  Leatham,  3  Law  T.  777,  it  was  held  this  proviso  did  not  prevent  a  letter, 
^hich  had  been  produced  before  commissioners  under  this  section,  from  being  admissible 
<>a  the  trial  of  an  information  for  bribery ;  for  the  proviso  applies  to  statements  made, 
^d  not  to  docamentf  produced. 
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Sec.  9  provided  that  persons  implicated  in  corrupt  practices,  who  were  exami 
and  made  a  faithful  discovery,  should  be  indemnified;  but  sec.  10  made  it  n( 
sary  that  such  person  should  have  obtained  a  certificate  from  the  commissioi 
♦2311   ^^^^  ^®         "  made  a  *true  disclosure  touching  all  things  to  which  he 
-»  been  so  examined."     Both  sees.  9  and  10  are  repealed  by  the  26  & 
Vict.  c.  29 ;  sec.  7  of  which  enacts  that  "  no  person  who  is  called  as  a  witi 
before  any  election  committee,  or  any  commissioners  appointed  in  pursuanc< 
the"  15  &  16  Vict.  c.  57,  '*  shall  be  excused  from  answering  any  question  relat 
to  any  corrupt  practice  at,  or  connected  with,  any  election  forming  the  subje< 
inquiry  by  such  committee  or  commissioners,  on  the  ground  that  the  answer  the: 
may  criminate  or  tend  to  criminate  himself:  provided  always,  that  where 
witness  shall  answer  every  question  relating  to  the  matters  aforesaid  which  he  &- 
be  required  by  such  committee  or  commissioners  (as  the  case  may  be)  to  ans' 
and  the  answer  to  which  may  criminate,  or  tend  to  criminate  him,  he  shall  bfe 
titled  to  receive  from  the  committee,  under  the  hand  of  their  clerk,  or  from 
commissioners,  under  their  hands  (as  the  case  may  be),  a  certificate  stating  "that 
such  witness  was,  upon  his  examination,  required  by  the  said  committee  or  com- 
missioners to  answer  questions  or  a  question  relatinjj  to  the  matters  aforesaid,     the 
answers  or  answer  to  which  criminated  or  tended  to  criminate  him,  and    liad 
answered  all  such  questions  or  such  question ;  and  if  any  information,  indictnment, 
or  action  be  at  any  time  thereafter  pending  in  any  court  against  such  witness   for 
any  offence  under  the  Corrupt  Practices  Prevention  Acts,  or  for  which  he  nii^b* 
have  been  prosecuted  or  proceeded  against  under  such  Acts,  committed  by   bim 
previously  to  the  time  of  his  giving  his  evidence,  and  at  or  in  relation  to  the  elec- 
tion conceruin<»  or  in  relation  to  which  the  witness  may  have  been  so  exami n©"? 
the  Court  shall,  on  production  and  proof  of  such  certificate,  stay  the  proceedings 
in  such  last-mentioned  information,  indictment,  or  action,  and  may,  at  its  discre- 
tion, award  to  such  witness  such  costs  as  he  may  have  been  put  to*  in  such  infor- 
mation, indictment,  or  action  :  provided  that  no  statement  made  by  any  persbo  i^ 
answer  to  any  question  put  by  or  before  such  election  committee  or  commission e'^ 
shall,  except  in  cases  of  indictments  for  perjury,  be  admissible  in  evidence  in  »oJ 
proceeding,  civil  or  criminal. "(a) 

Sec.  9.  '*  Where  an  election  committee  has  reported  to  the  House  of  Comin^^os 
that  certain  persons  named  by  them  have  been  guilty  of  bribery  or  treating,  ^d<1 
where  it  appears  by  the  report  of  any  commission  of  inquiry  into  corrupt  practi^^^ 
at  any  election  made  to  Her  Majesty  and  laid  before  Parliament  that  certain  P^^ 
sons  named  by  them  have  been  guilty  of  the  offences  of  bribery  or  treating,  ^/^? 
have  not  been  furnished  by  them  with  certificates  of  indemnity,  such  report,  W**"?^ 
the  evidence  taken  by  the  commission,  shall  be  laid  before  the  Attorn ey-Gena^^*' 
with  a  view  to  his  instituting  a  prosecution  against  such  persons  if  the  cvidc?^^® 
should,  in  his  opinion,  be  sufficient  to  support  a  prosecution. '*(  h) 

The  4  &  5  Vict.  c.  57,  5  &  6  Vict.  c.  102,  and  26  &  27  Vict.  c.  29,  s.  8,  to^^' 
late  the  proceedings  of  committees  of  the  House  of  Commons  in  cases  of  bribery-  . 
♦2^21       *^*'  ™^^  ^^  ^^^^  ^  notice  the  decisions  on  the  repealed  statutes  in  t>^ 

place.  '      ^^r 

It  was  held  that,  notwithstanding  the  2  Geo.  2,  c.  24,  which  made  the  offea  *-*  ^-. 
liable  to  forfeit  five  hundred  pounds,  bribery  in  elections  of  members  to  serv^ 
Parliament  remained  a  crime  at  common  law ;  that  the  Legislature  never  meanC> 
take  away  the  common  law  crime,  but  to  add  a  penal  action  ;  and  that  this  ap 
by  the  words  in  the  statute — "  or  being  otherwise  lawfully  convicted  thereof/^ 
And  a  conviction  upon  an  information  granted  by  the  Court  of  King's  Bench 
just  the  same  as  if  the  party  had  been  convicted  upon  an  indictment.(</  )     But> 
the  offender  was  equally  liable  to  the  penalties  of  the  statute,(e)  that  Court  wo 

(a)  Sec.  8  makes  regulations  as  to  the  proceedings  of  election  committees.  q\ 

(b)  Sec.  11  continues  the  Acts  in  force  "for  a  period  of  five  years  from  the  dat9  oi 
the  passing  of  this  Act,  and  from  thenceforth  until  the  end  of  the  then  next  sessioiP' 
Parliament." 

(c)  Rex  V,  Pitt,  3  Burr.  1335;  s.  0.,  1  Blac.  R.  380. 

{d)  Rex  V.  Pitt,  3  Burr.  1339.  (e)  Goombe  v.  Pitt,  1  Blac.  R.  524. 
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by  information  until  the  two  years  were  expired,(/)  in  ordinary 
b  there  might  possibly  be  particular  cases,  founded  on  particular 
e  it  ipight  be  right  to  grant  information  before  the  expiration  of  the 
for  commencing  the  prosecution  on  the  statute.(^)  And  in  one  case, 
*endant  had  been  convicted  of  bribery,  and  the  time  for  bringing  the 
fas  not  expired,  the  Court  permitted  him  to  enter  into  a  recognizance 
he  expiration  of  that  time.  (A) 

a  great  difference  between  the  two  parts  of  sec.  7,  of  the  2  Geo.  2, 
le  first  part,  which  was  applicable  to  the  voter,  contained  the  word 
.  was  not  repeated  in  the  second.  From  this  it  might  be  taken  that, 
igainst  the  party  tendering  the  bribe,  proof  should  be  required  of 

mere  solicitation.  Then,  in  the  first  part,  the  words  went  on  thus, 
contract  for  any  money,"  the  agreement,  therefore,  would  subject  the 
tenalty.(A:)  In  the  second  part  the  words  were  *'  corrupt  or  procure." 
ng,  it  was  necessary  that  the  vote  should  be  actually  given,  but  the 
as  complete   by  effecting   an   agreement   amounting  to   corruption, 

vote  was  not  given.     If,  therefore,  A.  gave  money  to  B.  to  induce 

a  candidate,  and  B.  agreed  to  do  so,  in  consideration  of  the  gift,  A. 
he  penalty,  for  *corrupting,  although  B.  never  gave  the  vote,(^)   t-moo 
learned  judges  thought  that  A.  was  equally  liable,  if  B.  never   *- 
)te  according  to  the  agreement  at  all,  as  A.  had  done  all  that  lay  with 

this  opinion  was  held  to  be  correct  by  the  Court  of  Exchequer.(n) 
icnd  of  the  candidate  gave  an  elector  five  guineas  to  vote,  and  took 
ate  for  that  sum,  but  at  the  same  time  gave  a  counter  note  to  deliver 
Dte  when  the  elector  had  voted,  it  was  held  to  be  an  absolute  gift  and 
a  the  Act,  although  the  elector  voted  for  the  opposite  party. (o)  And 
;r  with  the  voter  that  he  did  not  vote  for  a  particular  candidate  was 
within  the  Act.(p)  In  an  action  upon  this  statute  it  was  held,  that; 
le  of  election,  any  one  was  a  candidate  for  whom  a  vote  was  asked; 
as  not  competent  to  the  defendant  to  dispute  a  man's  right  of  voting 
asked  him  for  his  vote ;  it  being  immaterial  whether  the  voter  bribed 
3  vote  or  not,  if  he  claimed  to  have  such  a  right.(^)  A  declaration 
tute  must  have  stated  what  the  bribe  was,  and  specified  that  the  de- 
money  or  some  other  particular  species  of  reward ;  and  where  it  stated 
at  the  defendant  did  receive  a  gift  or  reward^^  in  the  disjunctive,  it 

in  arrest  of  judgment,  the  charge  being  of  a  criminal  nature.(r) 

now  the  26  k  27  Vict.  c.  29,  s.  5,  iupra^  note  {q)  p.  227. 
itt,  3  Burr.  1340. 

aydon,  3  Burr.  1359.  But  where  that  time  had  expired,  the  Court  held  that 
nee  of  the  witness,  by  whose  evidence  the  defendant  was  convicted  of  bri- 
dcr  prosecution  for  perjury,  was  no  ground  for  postponing  the  judgment: 
I,  3  Burr.  1387;  8.  c,  i  Blac.  K.  404.  And  the  Court  refused  to  stay  judg- 
poitfa  on  the  ground  that  the  defendant  hud  made  a  discovery  of  another 
ng  against  the  statute,  who  had  been  convicted  on  his  (the  defendant's) 
jh  V.  Curgenven,  3  Wils.  35.  And  see  the  cases  collected  in  1  Hawk.  P.  C. 
>te  (4j,  w  here  see  also  as  to  the  Court  of  King's  Bench  granting  a  new  trial, 
eo.  2,  c.  24,  s.  7,  was,  "  if  any  person  shall  ask,  receive,  or  take  any  money 
•d,  by  way  of  gift,  loan,  or  other  device,  or  agree  or  contract  for  any  money, 
ployment,  or  other  reward  whatsoever,  to  give  his  vote,  or  to  refuse  or  for- 
18  vote  in  any  such  election  ;  or  if  any  person  by  himself  or  any  person 
lim  shall  by  any  gift  or  reward,  or  by  any  promise,  agreement  or  security 
reward,  corrupt  or  procure  any  person  or  persons  to  give  his  or  their  vote 
forbear  to  give  his  or  their  vote  or  votes  in  any  such  election." 
teson,  J.,  Henslow  v.  Fancett,  3  A.  &  E.  51   (30  E.  C.  L.  U.) ;  4  N.  &  M. 

V.  Faucelt.     See  the  form  of  declaration  there, 
n  and  Coleridge,  JJ.,  Ibid. 

V.  Stokes,  2  M.  k  W.  238,  S.  C.  T.  k  G.  599,;)o«^,  p.  239. 

V,  Norton,  3  Burr.  1235 ;  1  Blac.  Rep.  317  ;  Orme  296,  note. 

:.  P.  C.  c.  67,  8.  10,  note  (4),  citing  Loft  552,  and  referring  also  to  Allen  v, 

\,  66,  where  a  wager  between   two  voters,  with  respect  to  the  event  of  an 

t>efore  the  poll  began,  was  held  to  be  illegal. 

9.  Pitt,  1  Blac.  R.  523.  (r)  Davy  ».  Baket,  ^  B\iii.  ^Vl\, 
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And  where  the  person  corrupting  was  sued  the  same  rule  applied.     And  as 
means  of  corrupting  must  be  stated,  so  they  must  be  stated  accurately  accord 
to  the  facts.     Where  those  means  rest  in  agreement  only,  the  actual  agreem 
must  be  stated  in  order  that  the  party  may  known  what  he  has  to  answer,  and  ■ 
be  able  to  plead  the  verdict,  whatever  it  may  be  in  another  action,  though  it  ■ 
not  be  necessary  to  state  the  matter  with  the  same  precision  as  in  an  action  on 
agreement  supposing  it  were  legal.(«)     Where  therefore  a  count  stated  that 
defendant  corrupted  a  voter  by  promising  him  to  pay  a  debt  of  £41,  and  the 
dencc  was  a  promise  to  pay  the  debt  of  £41  and  the  expenses  in  respect  of 
pledge  of  a  boat  for  such  debt,  it  wag  held  that  there  was  a  fatal  variance  betiv 
the  promise  alleged  and  that  proved  by  reason  of  the  omission  in  the  dcclaratio  i 
all  mention  of  the  cxpenses.(^)     But  where  a  count  alleged  that  the  defendant 
rupted  a  voter  by  giving  £10  and  promising  to  pay  £31  in  addition,  and  the 
dence  proved  the  payment  of  the  £10  and  the  promise  to  pay  £31  and  also 
expenses  of  the  pledge  of  the  boat;  it  was  held  that  the  offence  consisted  in    « 
rupting,  which  depends  entirely  on  the  means  used  in  soliciting.     The  paymen 
£10  was  undoubtedly  corruption,  and  w^as  sufficient  to  support  this  count,   ; 
♦9^4.1  *^^*  ^^^  promise  to  pay  £31  more  might  be  treated  *as  surplusage,  and,  1 
-'  being  so,  the  omission  to  add  "  and  the  expenses"  was  immaterial  (m) 

The  words  of  sec.  7  were  all  prospective,  and  they  were  construed  as  if  they 
been  **  in  order  to  give,"  and  "  in  order  to  ibrbear  to  give,"  and  consequently  t. 
did  not  include  a  case  where  money  was  given  to  a  voter  after  an  election  , 
having  voted  for  a  candidate,  there  having  been  no  agreement  made  before 
election  for  giving  such  money. (v) 

Where  voters  for  a  member  of  Parliament  had  only  been  paid  their  actual  t- 
elling  expenses,  a  difference  of  opinion  has  existed  as  to  the  legality  of  such  j 
ments ;  some  committees  of  the  House  of  Commons  having  held  that  such  j 
ments  are  legal,  others  (and  probably  theirs  is  the  more  correct  opinion)  that  e 
payments  are  not  legal,  for  it  is  obvious  that  such  a  mode  of  proceeding,  if  alio"* 
would  lead  to  great  abuses.(ir)  And  it  seems,  at  all  events,  that  where  the  »'* 
sum  is  given  to  every  voter  coming  from  the  same  place  to  an  election,  for  his  tri 
elling  expenses,  it  is  bribery ;  and  it  is  not  the  less  so  though  all  the  candid 
agree  in  the  payment  of  the  same  amount. (x)  But  where  an  action  was  brou 
by  an  agent  of  a  candidate,  to  recover  from  him  the  amount  so  paid,  Tindal 
J.,  left  it  to  the  jury  to  say  "  whether  the  sums  were  paid  really  and  bond  jid^ 
travelling  expenses,  and  travelling  expenses  only,  or  to  induce  the  voters  to  | 
their  votes,  (jc) 

It  has  since,  however,  been  decided  by  the  House  of  Lords  that  such  paym€ 
though  bond  fide  made  for  travelling  expenses  only,  are  illegal ;  and  though  t 
are  now  rendered  legal  to  some  extent  by  the  21  &  22  Vict.  c.  87,  s.  \^{xxy 
case  contains  so  much  that  is  valuable  in  other  respects  that  it  is  here  inserted. 

Every  promise  to  pay  and  every  payment  of  travelling  expenses,  though  fair 
reasonable,  to  a  voter  in  order  to  induce  him  to  vote;  that  is,  every  promise  u 
any  condition,  express  or  implied,  that  he  should  be  paid  his  travelling  expense 
he  voted  for  a  particular  candidate,  is  bribery  within  the  meaning  of  the  17  & 
Vict.  c.  102,  s.  2,  No.  1.     But  where  there  is  both  a  promise  and  a  paymen 
pursuance  of  it,  only  one  penalty  is  incurred  within  that  clause.     It  is  a  clear 
position  of  law,  that  if  a  man  employs  an  agent  for  a  perfectly  legal  purpose, 
that  agent  does  an  illegal  act,  that  act  does  not  affect  the  principal  unless  J 
shown  that  the  principal  directed  the  agent  so  to  act,  or  really  meant  he  should 
act,  or  afterwards  ratified  the  illegal  act,  or  he  appointed  one  to  be  his  agent  \A 

(«)  Per  curiam  Baker  r.  Rusk,  15  B.  Q.  870  (69  E.  C.  L.  R.). 
(t)  Baker  v.  Rusk,  supra. 

\u)  Baker  v.  Rusk,  aupra  ;  and  see  Combe  v.  Pitt,  3  Burr.  1586. 
(v\  Lord  Huntingtower  r.  Gardiner,  1  B.  &  C.  297  (8  E.  C.  L.  R.).     See  now  the  1 
18  Vict.  c.  102,  8.  2,  and  Cooper  v,  Slade,  post^  p.  235. 
(tp)  Per  Alderson,  B.,  Bayntun  v.  Cattle,  1  M.  k  Rob.  265. 
(x)  Bremridge  v,  Campbell,  5  C.  A  P.  186  (24  E.  C.  L.  R.). 
(zx)  Ante,  p.  228. 
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1)0th  legal  and  illegal  acts,  to  do  everything,  in  short,  which  he  might  think  proper 
to  support  the  interests  of  the  candidate ;  if  the  candidate  gives  his  agent  such  a 
l^ral  aathority,  and  the  agent  is  guilty  of  hrihery,  the  candidate  is  no  doubt  re- 
ftpoDsiblc  for  it.(y)     One  count  alleged  that  the  defendant  promised  money  to  R. 
C ,  a  voter,  in  order  to  ^induce  him  to  vote  at  an  election }  another  count  r:|c2o;^ 
allej^  that  the  defendant  corruptly  gave  money  to  the  voter,  on  account  of  *- 
liis  having  voted  at  the  said  election.     The  defendant  was  a  candidate  at  an  election 
for  Cambridge,  and  a  printed  circular  had  been  prepared,  whereby  out- voters  were 
requested  to  return  and  vote  for  the  defendant,  and  in  his  committee-room  the 
question  was  discussed  whether  the  expense  of  bringing  up  voters  was  legal,  and 
the  opiaion  of  Tindal,  C.  J.,  in  Bremridge  v.  Campbell (yt/')  was  read,  on  which  the 
defendant  said,  ^*  I  think  the  expenses  are  legal,''  but  limited  it  to  the  payment  of 
expenses  out  of  pocket ;  and  thereupon  a  clerk  of  the  defendant's  agent  in  his 
preseocc,  but  without  any  express  direction  from  him  or  his  agent,  wrote  at  the 
bottom  of  each  circular  the  words,  *'  Your  railway  expenses  will  be  paid."     In  con- 
sequence of  receiving  one  of  the  circulars,  a  voter  went  from  Huntingdon  to  Cam- 
bridge in  order  to  vote,  and  voted  at  the  election  for  the  defendant,  and  he  was 
pid  eight  shillings  for  his  expenses  from  Huntingdon  by  the  defendant's  agent, 
tarke,  B.,  told  the  jury  that,  if  they  were  satisfied  upon  the  evidence  that  the  de- 
fendant did,  by  himself  or  any  other  person  on  his  behalf  authorized  so  to  do, 
promise  money  to  the  voter,  in  order  to  induce  him  to  vote  for  the  defendant,  they 
must  find  for  the  plaintiff  on  the  first  count,  although  the  money  so  promised  was 
no  more  than  the  fair  and  reasonable  expenses  of  the  voter's  travelling  from  Hun- 
tingdon to  Cambridge,  and  back  again ;  and  that  if  they  were  satisfied  upon  the 
evidence  that  the  defendant  did,  by  himself  or  any  other  person  on  his  behalf 
•ttthorJEed  by  him  so  to  do,  give  money  to  the  voter  on  account  of,  that  is  to  say, 
that  the  moving  cause  of  hb  giving  such  money  was  the  voter's  having  voted  for  the 
defendant,  they  must  find  for  the  plaintiff  on  the  second  count,  although  the  money 
«o  given  was  no  more  than  the  fair  and  reasonable  expenses  of  the  voter's  travel- 
ling from  Huntingdon  to  Cambridge  and  back  again,  and  although  the  defendant 
fconestly  believed  that  he  was  committing  no  offence  thereby.     The  jury  found  a 
Verdict  for  the  plaintiff  on  both  counts ;  and,  upon  a  bill  of  exceptions,  it  was  held 
that  it  was  necessary  to  show  that  the  circular  was  written  by  the  authority,  ex- 
l^ressed  or  implied,  of  the  defendant,  and  that  there  was  not  only  evidence  to  go  to 
the  jury,  but  that  they  were  well  warranted  in  finding  that  both  the  promise  and 
the  payment  were  made  by  the  authority,  express  or  implied,  of  the  defendant  j 
and  that  although  the  defendant  was  perfectly  innocent  of  any  intention  to  violate 
the  law,  yet  if  he  did  authorize  the  memorandum  to  be  added  to  the  note,  and  that 
*ote  was  sent  to  the  voter  by  his  authority,  he  was  acting  in  violation  of  the 
statute;  but  that  the  plaintiff  ought  not  to  recover  two  penalties,  one  for  the 
promise  to  pay  and  the  other  for  performing  the  promise  by  payment ;  for  where 
^here  was  a  promise  to  pay,  and  a  payment  in  pursuance  of  that  promise,  the  Legis- 
«tnre  meant  that  to  be  only  one  act  of  bribery  (z) 

*But  payment  of  the  expense  of  taking  up  the  freedom  of  voters  is  clearly   rjitoop 
Megal.(a)  L  -"^^ 

(y)  Per  Lord  Wenslcydale,   Cooper  ».  Slade,  6  H.  L.  C.  74G :  G  E.  &  B.  447  (88  E.  C. 
*'H.).  (y.v)  Supra  J  p.  234. 

(«)  Cooper  r.  Slade,  supra.    The  plaintiff  consented   to  enter  a  nolle  prosequi  to  the 

5«cond  cunnt,  and  had  judgment  on  the  first  count.     Lord  Wensleydale,  at  the  trial,  feel- 

'n?  certain  that  the  Legislature  did  not  intend  to  impose  two  penalties,  one  for  the  pro- 

■^iseaud  another  for  giving  the  money,  thought  that  any  previous  promise  that  had  been 

•^**le  must  be  dismissed  in  considering  whether  the  payment  was  "  corruptly"  made ; 

^*ttlic  Act  did  not  refer  to  a  payment  pursuant  to  a  promise  previously  made,  but  to  a 

l^jment  afterwards  without  any  previous  promise  ;  and  that  the  reasonable  construction 

*o  k  put  upon  the  Act  was,  that  if  a  man  gave  money  to  a  voter  as  a  reward  for  having 

'^}t^  lor  him,  that  being  the  moving  cause  of  the  payment,  it  must  be  a  corrupt  payment 

^HbiD  the  meaning  of  the  Act.     But  in  the  House  of  Lords  his  Lordship  said,  •'  I  have 

Very  great  doubt  whether  I  was  right  in  holding  that  if  a  candidate,  after  the  election, 

^^7<t  voter  money,  the  moving  cause  of  his  doing  so  being  that  the  voter  has  given  him 

■**•  'ote,  the  payment  is  corrupt." 

(«)Btyntum  V,  Cattle,  1  M.  k  Rob.  265,  Alderson,  B. 
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A  declaration  under  the  2  Geo.  2,  e.  24,  s.  7,  for  corrupting  a  voter  by  corrupt 
giving  the  voter  the  sum  of  £10,  as  a  reward  to  him  to  give  his  vote,  was  su 
ported  by  evidence  that  the  defendant  gave  the  voter  a  card  in  one  room,  whii 
the  voter  presented  to  a  person  in  another  room,  who  thereupon  gave  him  t 
money.(2»)  And  it  was  held  in  the  same  case,  that  the  plaintiff  might  prove  th 
the  defendant  on  the  same  day,  and  at  the  same  place,  gave  cards  to  oth 
persons,  who  also  obtained  money  by  presenting  them  to  the  person  in  the  oth 
room.(c) 

It  seems  that  an  indictment  against  a  voter  for  giving  a  false  answer  at  an  ek 
tion  is  insufficient  if  it  merely  state  that  the  voter  gave  the  answer  at  an  electio 
and  does  not  aver  that  the  writ  for  holding  the  election,  or  that  the  election  w 
duly  held,(r/)  and  the  same  point  would  have  applied  to  an  indictment  for  briber 
but  the  2()  <&  27  Vict.  c.  29,  s.  6,(e)  makes  it  sufficient  to  allege  that  the  defenda: 
was  guilty  of  bribery  at  the  election. 

Where  the  first  count  charged  the  defendant  with  having  paid  money  to  o: 
Gilbert  with  intent  that  it  should  be  applied  in  bribery  at  an  election,  and  sevei 
other  counts  charged  the  defendant  with  the  actual  bribery  of  several  persa 
named  in  these  counts,  and  the  only  act  of  the  defendant  was  giving  £2000 
Gilbert  for  the  purposes  of  the  election,  and  Gilbert  was  the  person  who  had  brita 
the  persons  named  in  the  second  and  other  counts,  and  the  jury  found  the  defends 
guilty  on  all  the  counts,  it  was  objected  that,  as  the  defendant  was  found  guilty 
the  first  count,  he  ought  not  to  have  been  found  guilty  upon  the  other  coun 
appearing  that  there  was  but  one  act,  namely,  that  of  paying  money  by  him  to 
agent ;  but  it  was  held  that  this  objection,  if  available  at  all,  it  would  only  be 
application  at  the  trial  that  the  prosecutor  should  be  compelled  to  elect  upon  wh. 
count  he  would  proceed.  There  was  no  doubt  that  a  man  by  one  and  the 
act  might  commit  several  distinct  offences.  By  the  17  &  18  Vict.  c.  102,  s.  2,  3! 
5,  paying  money  to  any  person  with  intent  that  such  person  should  use  it  to  hwr 
electors,  is  declared  to  be  equivalent  to  bribery,  and,  as  such^  a  misdemeav: 
though  no  person  was  actually  bribed ;  and  by  No.  1,  giving  money  to  an  ele<3 
to  induce  him  to  vote  is  declared  to  be  bribery,  and  as  such  a  misdemeanor ;  1 
the  offences  are  not  the  same,  though  it  may  be  said  that  they  arise  from  one  ci 
the  same  act.  It  was  further  objected,  that  as  the  defendant  had  employed  sub 
♦2^71  ^^'^^^  agents,  by  whom  the  bribes  were  given,  he  could  not  *be  convi<5i 
-*  of  having  bribed  the  voters  himself;  but  it  was  held,  that  if  a  man  empl< 
an  agent  to  corrupt  voters,  and  that  agent  in  carrying  such  general  instructs 
into  effect  employs  subordinate  agents  within  the  scope  of  the  authority  recei'« 
from  the  principal,  such  principal,  with  reference  to  the  express  terms  of  t^ 
statute,  as  well  as  upon*general  principles  of  law,  will  be  guilty  of  a  misdemea.' 
as  a  principal.(/) 

In  an  action  for  bribery  at  an  election  it  was  held,  that  the  register  of  vote^€^ 
an  election  made  in  pursuance  of  the  6  &  7  Vict.  c.  18,  ss.  48,  49,  is  a  docuoB^ 
of  such  a  public  nature  as  to  be  admissible  upon  its  mere  production  by  the 
turning  officer,  and  therefore  an  examined  or  certified  copy  of  it  is  admissible ;  ^ 
where  the  plaintiff,  having  given  in  evidence  a  copy  of  the  writ  and  return  fir^ 
the  office  of  the  clerk  of  the  crown,  certified  by  a  clerk  in  the  office  to  be  a  ti^i 
copy  of  the  original  writ  and  examined  therewith,  and  the  defendant's  coucft^ 
having  suffered  it  to  be  given  in  evidence  as  a  certified  copy,  at  the  close  of  * 
case  objected  that  the  copies  of  the  writ  and  return  were  not  duly  certified  copi* 
it  was  held  that,  assuming  that  they  were  not,  there  was  no  ground  for  granticBj 
new  trial,  for  the  objection  came  too  late,  and  might  have  been  cured  by  proV^ 
that  they  were  examined  copies,  if  it  had  been  taken  at  the  proper  time.  It  s©^ 
that  in  such  an  action  proof  of  the  writ,  return,  and  register  of  voters,  is  requi^' 
and  that  parol  evidence  of  an  election  having  taken  place  is  not  sufficient.(^) 


b)  Webb  V.  Smith,  4  Bing.  N.  C.  373  (33  E.  0.  L.  R.). 
/)  Ibid. 
(V)  Rejr.  V,  Bowler,  C.  k  M.  559  (41  E.  C.  L.  R.) ;  Reg.  v.  Ellis,  C.  k  M.  564. 

e)  Avit^,  p.  230.  (/)  Reg.  v,  Leatham,  3  Law  T.  604. 

[ff)  Reed  V.  Lamb,  6  H.  &  N.  75. 
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on  an  indictment  for  personating  a  Toter  at  an  election  for  a  borough,  it  has  beeL 
held  that  the  writ  to  the  sheriff  must  be  produced  in  order  to  prove  that  the  elec- 
tion was  duly  he]d.(iV)  But  where  an  offence  is  complete  before  the  return  is 
made,  as  where  the  offence  is  preventing  a  voter  from  voting,  the  return  need  not 
be  given  in  evidence  (t)  The  26  &  27  Vict.  c.  29,  s.  6j(A:)  makes  the  certificate 
of  the  returning  cflBcer  evidence  of  the  election. 

Where  a  book,  which  was  in  writing  and  duly  signed,  contained  the  register  of 
voters,  Bylos,  J.,  held,  that  though  there  ought  to  be  a  copy  of  the  list  printed  in 
a  book  and  duly  signed,  in  order  to  constitute  a  proper  register,  yet  this  register, 
tbough  irregular,  was  valid,  and  admissible  in  evidenee.(/) 

W' here  an  action  for  bribery  was  brought  in  Essex,  and  the  sum  of  £10  had 
l>een  paid  by  the  defendant  to  the  London  correspondents  of  the  Harwich  Bank 
to  the  credit  of  a  person  who  had  a  boat  in  his  possession  for  a  debt,  and  a  few 
days  afterwards  the  boat  was  released,  it  was  held  that  the  £10  must  be  taken 
upon  the  facts  to  have  been  paid  at  Harwich,  and  therefore  the  venue  was  properly 
Imxd  in  Essex.Cm) 

The  5  &  6  Will.  4,  c.  76,  s.  54,  enacts,  "  that  if  any  person  who  shall  have  or 

claim  to  have  any  right  to  vote  in  any  election  of  '''mayor,  or  of  a  councillor,   r^tcooo 

auditor,  or  assessor  of  any  borough,  shall,  afler  the  passing  of  this  Act,  ask   '- 

or  take  any  money  or  other  reward,  by  way  of  gift,  loan,  or  other  device,  or  agree 

or  contract  for  any  money,  gift,  office,  employment,  or  other  reward  whatsoever,  to 

g:ive  or  forbear  to  give  his  vote  in  any  such  election,  or  if  any  person,  by  himself 

or  any  person  employed  by  him,  shall,  by  any  gift  or  reward,  or  by  any  promise, 

agreement,  or  security  for  any  gift  or  reward,  corrupt  or  procure,  or  offer  to  cor- 

^'upt  or  procure,  any  person  to  give  or  forbear  to  give  his  vote  in  any  such  election, 

«^ch  person  so  offending  in  any  of  the  cases  aforesaid  shall  for  every  such  offence 

ft^rfeit  the  sum  of  fifty  pounds  of  lawl'ul  money  of  Great  Britain,  to  be  recovered, 

'^'ith  full  costs  of  suit,  by  any  one  who  shall  sue  for  the  same,  by  action  of  debt, 

*>iU,  plaint,  or  information  in  any  of  his  Majesty's  courts  of  record  at  Westminster ; 

^nd  any  person  offending  in  any  of  the  cases  aforesaid,  being  lawfully  convicted 

^fcereof,  shall  for  ever  be  disabled  to  vote  in  any  election  in  such  borough,  or  in  any 

^*wnicipal  or  Parliamentary  election  whatever  in  any  part  of  the  United  Kingdom, 

^sd  also  shall  for  ever  be  disabled  to  hold,  exercise,  or  enjoy  any  office  or  franchise 

^<>  which  he  then  shall  or  at  any  time  afterwards  may  be  entitled  as  a  burgess  of 

^iich  borough,  as  if  such  person  was  naturally  dead." 

8ec.  55.  '^  If  any  person  offending  in  any  of  the  cases  aforesaid  shall,  within  the 
•ptce  of  twelve  months  next  after  such  election  as  aforesaid,  discover  any  other 
I^ttBOD  offending  in  any  of  the  cases  aforesaid,  so  that  such  other  person  be  thereon 
^^wivicted,  such  person  so  discovering,  and  not  having  been  before  that  time  con- 
dieted  of  any  such  offence,  shall  be  indemnified  and  discharged  from  all  penalties 
^nd  disabilities  which  he  shall  then  have  incurred  by  any  such  offence."(7i) 

Sec.  5G.  ^*  No  person  shall  be  uiadc  liable  to  any  incapacity,  disability,  forfeit- 

tre,  or  penalty  by  this  Act  imposed,  in  any  of  the  cases  aforesaid,  unless  prosecu- 

im  be  c<»mnienced  within  two  years  ailer  such  incapacity,  disability,  forfeiture,  or 

tenalty  shall  be  incurred,  anything  herein  contained  to  the  contrary  notwith- 

^ding." 

The  54th  section  contemplates  three  descriptions  of  offences :  first,  that  of  pro- 
ring  the  party  to  give  his  vote  for  a  particular  candidate,  that  is,  when  he  acts 
pursuance  of  the  corrupt  agrtscment ;  secondly,  that  of  procuring  the  voter, 
fre  the  bribe  is  offered  and  accepted,  an  actual  agreement  is  made,  and  the 
•y  promises  to  act  upon  it ;  the  third  offence  is  a  new  one,  not  found  in  the  old 

lUjf.  r.  Vaile,  6  Cox  C.  C.  470.  (i)  Reg.  r.  Clarke,  1  F.  &  F.  C54,  Bjles,  J. 

AnUj  p.  2M). 

^g.  F.  Clarke,  I  F.  &  F.  G54.     In  Reg.  r.  ColeboarDe,  Ibid.,  Byles,  J.,  held  that  the 

tn  of  the  revising  barrister  was  conclusive,  and  that,  e?en  if  the  list  was  not  signed, 

i^iiter  would  be  good,   though  the  barrister  had  contravened  the  6  &  7  Vict.  c. 

i. 

aker  v.  Rusk,  15  Q.  B.  870  (C9  E.  C.  L.  R.). 

tr  Parke,  B.,  Harding  v.  Stokes,  M.  k  W.  233. 


238  Op  Bribery.  [book  ii. 

Bribery  Act,  where  the  whole  that  appears  is  the  mere  offer  of  a  bribe,  refused  oi^ 
the  other  side,  or  not  assented  to  at  the  time.(n) 

An  emjiloyment  is  a  reward  withing  the  meaning  of  this  section.  The  offence 
of  corrupting  a  voter  is  complete  where  the  two  parties  have  agreed,  the  one  t^ 
offer,  the  other  to  accept,  a  bribe  as  the  condition  of  voting  for  a  particular  persoi^ 
whether  the  person  who  has  agreed  to  vote,  votes  or  not  for  such  person,  or  wheth^s 
he  intended  so  to  vote  or  not.  But  where  a  bribe  is  offered,  but  not  accepted,  t 
*2^Q1    *^^*^°^^  ^^  ^^^  ®^  offering  to  corrupt.     A  declaration  *in  debt  for  t 

^^J  penalty  of  £50,  under  the  6  &  6  Will.  4,  c.  76,  s.  54,  alleged  that  the 
fendant  did  corrupt  one  J.  W.,  who  had  a  right  to  vote  at  an  election  of  coun 
lors  for  a  borough,  by  corruptly  promising  to  give  the  said  J.  W.,  if  he  sho 
vote  at  the  said  election  for  certain  candidates,  employment  in  hauling  stones 
and  for  certain  hire  and  reward  to  be  paid  for  the  same ;  and  it  was  held  upon 
murrer  that  the  declaration  was  sufficient.  The  question  was,  whether  any  di 
enc<5  was  made  between  the  asker  and  the  offerer  of  a  gifl  or  reward,  as  to 
nature  of  the  thing  asked  or  offered.  To  ascertain  what  is  the  "  gifl  or  rewa 
contemplated  in  the  latter  branch  of  the  clause,  the  Court  must  look  at  the  for 
part  of  the  section,  and  there  are  found  in  conjunction  the  words  *^any  mo 
gift,  office,  employment^  or  other  reward  whatsoever."  An  employment,  therefi 
is  there  considered  as  a  reward ;  and  by  the  common  sense  of  mankind  it  is 
where  the  party  to  whom  it  is  offered  wants  employment.  It  falls,  therein 
equally  within  the  more  general  words  of  the  latter  part  of  the  clause.  Z 
whether  this  employment  was  in  the  particular  case  given  as  a  reward  within  "^1 
object  of  the  Act,  was  a  question  for  the  jury;  if  only  the  ordinary  wages  ^fv^i 
given  they  might  probably  find  that  the  employment  was  not  given  for  a  corr"caj 
reward. (o)  The  demurrer  having  been  withdrawn  by  leave  of  the  Court,  th&  <i< 
fendant  pleaded  not  guilty,  and  on  the  trial  it  appeared  that  J.  W.,  having  ^rx 
mised  his  vote  in  favor  of  certain  candidates,  the  defendant  told  him  that  if:'  li* 
would  vote  for  certain  other  candidates,  he  would  give  him  employment  in  hauJioi 
stones  at  certain  weekly  wages ;  J.  W.  answered  that  it  was  a  good  offer,  but  t-li^ 
the  difficulty  was  how  he  should  get  off  his  promise;  that  he  would  consider  of^  '^ 
and  would  see  the  defendant  again  the  next  Friday.  No  further  communication, 
however,  took  place,  and  J.  W.  eventually  voted  for  the  candidates  to  whom  ^^ 
had  originally  promised  his  vote.  It  was  objected  for  the  defendant  that  the  evi- 
dence did  not  prove  a  corrupting  of  the  voter,  as  charged  in  the  declaration,  bo^  • 
mere  offering  to  corrupt ;  and  the  plaintiff  was  nonsuited ;  but  the  Court,  upo»  • 
rule  to  show  cause  why  there  should  not  be  a  new  trial,  held  that  if  it  were  proV'^ 
that  there  was  an  agreement  to  vote  in  pursuance  of  the  offer,  no  matter  whett*^' 
the  party  intended  to  perform  it  or  not,  the  offence  of  corrupting  was  comple*!** 
The  evidence  given  in  this  case  might  be  construed  to  prove  that  the  offer  "^^^ 
accepted;  if  the  jury  should  be  of  that  opinion  the  offence  of  corrupting  v^^^ 
complete ;  but  on  the  other  hand  they  might  well  come  to  the  conclusion  that  tl^^ 
voter  had  not  made  up  his  mind,  but  took  time  to  consider  further  whether  ^^ 
would  accept  the  offer;  in  that  case  the  offence  of  corrupting  was  not  comp 
but  it  was  a  mere  offer  to  corrupt  within  the  third  clause  of  the  statute.(j>) 

Some  cases  decided  upon  the  2  Geo.  2,  c.  24,  s.  8,  may  throw  light  upon 
construction  of  the  5  &  6  Will.  4,  c.  76,  s.  55.  On  that  Act  it  was  decided  tt*-* 
the  circumstance  of  a  party  having  been,  within  the  limited  time,  a  plaintiff  io  ^^ 
**>4.m  ^^*'^^°  ^^  *^®  statute,  *and  having  prosecuted  it  to  judgment,  did  not  p^"^^^^ 
J  him  to  have  been  the  first  discoverer.  Lord  Mansfield,  C.  J.,  obser^^^ 
that  the  Court  had  not  said,  nor  would  say,  that  a  plaintiff  cannot  be  the  di^^^ 
verer ;  but  that  the  Act  does  not  make  him  so,  or  consider  him  as  the  discover^^^ 
and  that  as  the  plaintiff  could  not  be  the  witness  himself  in  the  action,  some  otl^^® 
person  must  have  been  the  witness ;  it  was  not  therefore  to  be  presumed,  witb^^^^ 
any  evidence  of  it,  that  the  plaintiff  was  the  first  discoverer,  (g')     And  where  c^*^ 

(n)  Per  Parke,  B.,  Harding  v,  Stokes,  2  M.  &  W.  233. 

(o)  Harding  v.  Stokes,  1  M.  &  W.  354;  S.  C.  T.  k  Gr.  599. 

(p)  Harding  v.  Stokes,  2  M.  &  W.  233.    See  Henslow  o.  Faacett,  anU^  p.  283. 

(q)  Curgenven  v.  Gumming,  4  Burr.  2540. 
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-person  procured  another  to  make  an  affidavit  of  facts  amounting  to  bribery,  and 
•tli^n  prosecuted  a  third  person  upon  these  facts  to  conviction,  it  was  held  that  the 
person  making  the  affidavit  was  the  discoverer. (r)  Not  only  a  verdict,  but  judg- 
jBient  must  be  obtained  to  satisfy  the  clause;  but  when  judgment  is  obtained  it 
-vrill  relate,  for  the  purpose  of  the  indemnity,  to  the  time  when  the  discovery  was 
made.(s) 


i 
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OF  neglecting  or  delaying  to  deliver  election  writs. 

The  53  Geo.  3,  c.  89,  was  passed  for  the  purpose  of  effecting  the  more  ezpedi- 
'tious  and  regular  conveyance  of  write  for  the  election  of  members  to  serve  in 
Parliament  It  enacts,  that  the  messenger,  or  pursuivant  of  the  great  seal,  or  his 
deputy,  shall,  after  the  receipt  of  such  writs,  forthwith  carry  such  of  them  as  shall 
l>e  directed  to  the  sheriffs  of  London  or  Middlesex,  to  the  respective  officers  of 
Bnch  sheriffs,  and  the  other  write  to  the  general  post  office  in  London,  and  there 
deliver  them  to  the  postmaster-general  for  the  time  being,  or  to  such  other  person 
the  postmaster  shall  depute  to  receive  the  same  (which  deputation  the  postmaster 
thereby  required  to  make),  who,  on  receipt  thereof,  shall  give  an  acknowledg- 
YKient  in  writing,  expressing  therein  the  time  of  delivery,  and  shall  keep  a  duplicate 
of  such  acknowledgment  signed  by  the  parties  respectively  to  whom  and  by  whom 
'^e  game  shall  be  so  delivered ;  and  that  the  postmaster  or  his  deputy  shall  despatch 
*J1  such  writs  free  of  postage,  by  the  first  post  or  mail,  after  the  receipt  thereof, 
"Onder  covers  directed  to  the  proper  officers,  to  whom  the  said  write  shall  be  re- 
^3>ectively  directed,  accompanied  with  proper  directions  to  the  postmaster  or  deputy 
(Postmaster  of  the  place,  or  nearest  to  the  place  where  such  officers  shall  hold  their 
^^fioe,  requiring  such  postmaster  or  deputy  forthwith  to  carry  such  write  respectively 
^  such  office,  and  to  deliver  them  there  to  the  officers  to  whom  they  shall  be  re- 
^|)ectively  directed,  or  their  deputies,  who  are  required  to  give  to  such  postmaster 
^>r  deputy  a  memorandum  in  writing,  acknowledging  the  receipt  of  every  such  writ. 
^Dd  setting  forth  the  day  and  the  hour  the  san&e  was  delivered  by  such  postmaster 
^>r  deputy,  and  which  memorandum  shall  also  be  signed  by  such  postmaster  or 
deputy,  who  are  required  to  transmit  the  same  by  the  first  or  second  post  after- 
guards to  the  postmaster-general  or  his  deputy  at  the  general  post  office  in  London, 
'^bo  are  required  to  make  an  entry  thereof  iu  a  proper  book  for  that  purpose,  and 
^  file  the  memorandum  along  with  the  duplicate  of  the  said  acknowledgment, 
signed  by  the  messenger,  to  the  intent  that  the  same  may  be  inspected  or  produced 
^*poo  all  proper  occasions  by  any  person  interested  in  such  elections. (a) 

The  statute,  after  directing  that  all  persons  to  whom  the  write  for  the  election  of 

^stembers  to  Parliament  ought  to  be  and  are  usually  directed,  shall,  within  a  month, 

**end  to  the  postmaster  general  an  account  of  the  places  where  they  shall  hold  their 

^^ces,  and  so  i'rom  time  to  time,  as  oflen  as  such  places  shall  be  changed ;  and  of 

^be  post  town  ucarest  to  8uch  offices;  or  in  case  any  such  *office  shall  be  in   r*94o 

■*X)ndon,  Westminster,  or  Southwark,  or  within  five  miles  thereof,  shall  send  '- 

^Qch  account  to  the  messenger  of  the  great  seal  ;(&)  proceeds  to  enact,  that  after 

^lie  death  of  the  then  messenger  of  the  great  seal  the  allowances  of  mileage  shall 

^^*««e,  except  an  allowance  of  two  guineas  on  each  writ  for  the  election  of  a  member 

^n  any  vacancy,  and  of  fifty  pounds  on  the  calling  of  a  new  Parliament. (r)     And 

*t  fnrdier  enacte,  that  whereas  the  messenger  of  the  great  seal  and  his  deputy  have 

«om  time  to  time  received  certain  other  fees  for  the  conveyance  and  upon  the  de- 

*iTery  of  these  write,  such  fees  shall  cease  from  the  passing  of  the  Act;  and  that 

(0  Siblj  V.  Caming,  4  Burr.  2464.  (t)  Sutton  v.  Bishop,  1  Bl.  R.  665. 

(«)  53  Geo.  3,  c.  89,  8.  1.  (6)  53  Geo.  3,  c.  89,  bs.  2,  3. 

(c)  a  tec.  4. 
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neither  the  messenger  nor  his  deputy,  nor  any  other  person,  shall  receivo  or  tak< 
any  fee,  reward  or  gratuity  whatsoever,  for  the  conveyance  or  delivery  of  any  suci 
writ.(f/) 

The  sixth  section  enacts,  '*that  every  person  concerned  in  the  transmitting  c^'^ 
delivery  of  any  such  writ  as  aforesaid  who  shall  wilfully  neglect  or  delay  to  deliv^  -^ 
or  transmit  any  such  writ,  or  accept  any  fee,  or  do  any  other  matter  or  thing  ^  — 
violation  of  this  Act,  shall  be  guilty  of  a  misdemeanor,  and  may  upon  any  convL  ^c:;- 
tion  upon  any  indictment  or  information  in  his  Majesty's  Court  of  King's  Benc^.^^ 
be  fined  and  imprisoned  at  the  discretion  of  the  Court  for  such  misdemeanor." 

Offences  committed  in  Scotland  may  bo  punished  by  a  fine  or  imprisonment, 
the  judge  before  whom  the  offender  shall  be  tried  and  convicted  may  direct.(c) 


*243]  *CHAPTER  THE  EIGHTEENTH. 

OP  DEALING  IN  SLAVES. 

The  5  Geo.  4,  c.  113,  repeals  all  the  Acts  and  enactments  relating  to  the  si  2:^.74 
trade,  and  the  abolition  thereof,  and  the  exportation  or  importation  of  slaves,  ex<3^=?fpi 
so  far  as  they  have  repealed  any  prior  Acts  or  enactments,  or  may  have  bxi^^n 
acted  upon,  or  may  be  expressly  confirmed  by  the  present  Act.     It  then  ena-c^to, 
that  it  shall  not  be  lawful  (except  in  such  special  cases  as  are  thereinafter  jk-k^^h- 
tioned)  to  deal  in  slaves,  or  to  remove,  import,  ship,  tranship,  &c.,  any  persons    as 
slaves,  or  to  fit  out,  employ,  &c.,  any  vessels  in  order  to  accomplish  such  unla-^s^fiil 
objects,  or  to  lend  money,  &c.,  or  to  become  guarantee,  &c.,  for  agents  in  relation 
to  such  objects,  or  in  any  other  manner  to  engage,  directly  or  indirectly,  therein  ,   «« 
a  partner,  agent,  or  otherwise ;  or  to  ship,  &c.,  any  money,  goods,  or  effects,  to     tw 
employed  in  accomplishing  any  of  these  unlawful  objects;  or  to  command,  or   em- 
bark on  board,  or  contract  for  commanding,  or  embarking  on  board,  any  vessel, 
&c.,  in  any  capacity,  knowing  that  such  vessel,  &c.,  is  employed,  or  intended  to   ^e 
employed,  in  such  unlawful  objects;  or  to  insure,  or  contract  for  insuring,  aoy 
slaves,  or  other  property,  employed,  or  intended  to  be  employed,  in  accomplisb  i og 
any  of  these  unlawful  objects.(rt)     Pecuniary  penalties  and  forfeitures  are  tH^^ 
imposed  upon  persons  offending,  by  engaging  in  such  unlawful  objects.(fe)     A**^ 
the  stiitute  then  proceeds  to  subject  certain  offenders  to  punishments  of  a  ruore 
serious  nature.* 

By  sec.  9.  "if  any  subject  or  subjects  of  his  Majesty,  or  any  person  or  perB^'*^® 
residing,  or  being  within  any  of  the  dominions,  forts,  settlements,  factories,    ^J 
territories,  now  or  hereafter  belonging  to  his  Majesty,  or  being  in  his  Majest;^  8 
occupation  or  possession,  or  under  the  government  of  the  united   company 
merchants  of  England  trading  to  the  East  Indies,  shall,  except  in  such  cased    ^ 
are  in  and  by  this  Act  permitted,(c)  after  the  first  day  of  January,  one  thous^"*-^ 
eight  hundred  and  twenty-five,  upon  the  high  seas,  or  in  any  haven,  river,  cr^^    ' 
or  place,  where  the  admiral  has  jurisdiction,  knowingly  and  wilfully  carry  a^^*'^' 
convey,  or  remove,  or  aid  or  assist  in  carrying  away,  conveying,  or  removing,  ^  ^^ 
person  or  persons  as  a  slave  or  slaves,  or  for  the  purpose  of  his,  her,  or  their  b^*  ^^ 
imported,  or  brought  as  a  slave  or  slaves,  into  any  island,  colony,  country,  te""**^^^?' 
or  place  whatsoever,  or  for  the  purpose  of  his,  her,  or  their  being  sold,  transfer^^^^* 


li- 


es 


{d)  53  Geo.  3,  c.  89,  sec.  5.  And  the  section  further  proceeds  to  give  the  then  me^^ 
ger  an  aoaual  allowance  for  his  life  of  £520  in  compensation  for  these  fees. 

(«)  Id.  sec.  7. 

(a)  Sec.  2.  {b)  Sees.  3,  4,  5,  6,  7,  8. 

(c)  These  excepted  cases  are  repealed  bjthe  3  dc  4.  Will.  4,  c.  73,  s.  12,  which  aboli^ 
slaverj  in  the  British  colonies,  plantations,  and  possessions  abroad. 

I  For  the  Acts  of  Congress  respecting  the  slave  trade,  see  Revised  Statutes  oC 
United  States,  pp.  1047,  1048. 
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used,  or  dealt  with,  as  a  slave  or  slaves ;  or  shall,  ^afler  the  said  first  day  of  rn^oAA 
Januarj,  one  thousand  eight  hundred  and  twenty-five,  except  in  such  cases  ^ 
as  are  in  and  by  this  Act  permitted/^)  upon  the  high  seas,  or  within  the  jurisdic- 
tion aforesaid,  knowingly  and  wilfully  ship,  embark,  receive,  detain,  or  confine, 
or  assist  in  shipping,  embarking,  receiving,  detaining,  or  confining  on  board  any 
ship,  vessel,  or  boat,  any  person  or  persons,  for  the  purpose  of  his,  her,  or  their 
being  carried  away,  conveyed,  or  removed,  as  a  slave  or  slaves,  or  for  the  purpose 
jT  his,  her,  or  their  being  imported  or  brought,  as  a  slave  or  slaves,  into  any  island, 
H>lony,  country,  territory,  or  place  whatsoever,  or  for  the  purpose  of  his,  her,  or 
heir  being  sold,  transferred,  used,  or  dealt  with,  as  a  slave  or  slaves,  then,  and  in 
^very  such  case,  the  person  or  persons  so  offending  shall  be  deemed  and  adjudged 
railty  of  piracy,  felony,  and  robbery,  and  being  convicted  thereof  shall  suffer 
Leath,  without  benefit  of  clergy,  and  loss  of  lands,  goods,  and  chattels,  as  pirates, 
eloDS,  and  robbers  upon  the  seas,  ought  to  suffer." 

The  1  Vict.  c.  91,  s.  1,  recites*  the  preceding  section,  and  provides  that,  after 
be  1st  of  October  1837,  no  person  convicted  of  any  such  offence  shall  suffer 
teath.  but  instead  thereof  shall  be  liable  to  transportation(«)  for  life,  or  for  any 
erm  not  less  than  fifteen(/)  years,  or  imprisonment,  with  or  without  hard  labor, 
K^  the  common  gaol  or  house  of  correction,  for  any  term  not  exceeding  three  years, 
^xid  the  offender  may  be  directed  to  be  kept  in  solitary  confinement  for  any  portion 
^^  portions  of  such  imprisonment,  or  of  such  imprisonment  with  hard  labor,  not 
■Receding  one  month  at  any  one  time,  and  not  exceeding  three  months  in  any  one 
''^ar,  as  to  the  Court  in  its  discretien  shall  seem  meet.(<7) 

Sec.  10.  "  (Except  in  such  special  cases  as  are  in  and  by  this  Act  permitted,  or 
otherwise  provided  for),(^)  if  any  person  shall  deal  or  trade  in,  purchase,  sell, 
^•iter,  or  transfer,  or  contract  for  the  dealing,  or  trading  in.  purchase,  sale,  barter, 
^^  transfer,  of  slaves,  or  persons  intended  to  be  dealt  with  as  slaves,  or  shall  other- 
wise than  aforesaid  carry  away  or  remove,  or  contract  for  the  carrying  away  or  re- 
moving of  slaves,  or  other  persons,  as  or  in  order  to  their  being  dealt  with  as 
wes,  or  shall  import  or  bring,  contract  for  the  importing  or  bringing,  into  any 
Uce  whatsoever,  slaves  or  other  persons,  as  or  in  order  to  their  being  dealt  with 
slaves;  or  shall,  otherwise  than  as  aforesaid,(A)  ship,  tranship,  embark,  receive, 
Uin,  or  confine  on  board,  or  contract  for  the  shipping,  transhipping,  embarking, 
^▼ing,  detaining,  or  confining  on 'board  of  any  ship,  vessel  or  boat,  slaves  or 
ler  persons,  for  the  purpose  of  their  being  carried  away  or  removed,  as  or  in 
er  to  their  being  dealt  with  as  slaves,  or  shall  ship,  tranship,  embark,  receive, 
liiL  or  confine  on  board,  or  contract  for  the  shipping,  transhipping,  embsirking, 
iving,  detaining,  or  confining  on  board  of  any  ship,  vessel,  or  boat,  slaves,  or 
r  persons,  for  the  purpose  of  their  being  imported,  or  brought  into  any  place 
itsover,  as  or  in  order  to  their  being  dealt  with  as  slaves ;  or  shall  fit  r^oiK 
mao,  navigate,  equip,  despatch,  use,  employ,  let,  or  take  to  freight,  or   ^  ^ 
re,  or  contract  for  the  fitting  out,  manning,  navigating,  ecj^uipping,  despatching, 
,  employing,  letting,  or  taking  to  freight  or  hire,  any  ship,  vessel,  or  boat,  in 
to  accomplish  any  of  the  objects,  or  the  contracts  in  relation  to  the  objects, 
objects  and  contracts  have  hereinbefore  been  declared  unlawful ;  or  shall 
igly  and  wilfully  lend  or  advance,  or  become  security  for  the  loan  or  advance, 
rtct  for  the  lending  or  advancing,  or  becoming  security  for  the  loan  or  advance 
ey,  goods,  or  effects  employed  or  to  be  employed,  in  accomplishing  any  of  the 
or  the  contracts  in  relation  to  the  objects,  which  objects  and  contracts  have 
efore  been  declared  unlawful ;    or  shall  knowingly  and  wilfully  become 
»  or  security,  or  contract  for  the  becoming  guarantee  or  security  for  agents 
d,  or  to  be  employed  in  accomplishing  any  of  the  objects,  or  the  contracts 
on  to  the  objects,  which  objects  and  contracts   have  hereinbefore  been 

note  (<•),  ante,  p.  243. 

vl  servitude  by  the  20  k  21  Vict.  c.  3,  b.  2,  antej  p.  4. 

lest  thaa  seven  by  the  9  &  10  Vict.  c.  24,  s.  1  ;  and  not  less  than  three  years 

\  21  Vict.  c.  3,  8.  2,  aniej  pp.  3,  4. 

t.  1  &  2  of  ibe  1  Vict,  c,  01,  antej  p.  HI. 

Ote  (c),  ante^  p.  243. 
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declared  unlawful,  or  in  any  other  manner  to  engage,  or  contract  to  engage,  directly 
or  indirectly  therein,  as  a  partner,  agent,  or  otherwise,  or  shall  knowingly  and 
wilfully  ship,  tranship,  lade,  receive,  or  put  on  hoard,  or  contract  for  the  shipping, 
transhipping,  lading,  receiving,  or  putting  on  hoard  of  any  ship,  vessel,  or  boat, 
money,  goods,  or  effects,  to  be  employed  in  accomplishing  any  of  the  objects,  or  the 
contracts  in  relation  to  the  objects,  which  objects  and  contracts  have  hereinbefore 
been  declared  unlawful ;  or  shall  take  the  charge  or  command,  or  navigate,  or  enter 
and  embark  on  board,  or  contract  for  the  taking  charge  or  command,  or  for  the 
navigating,  or  entering  and  embarking  on  board  of  any  ship,  vessel,  or  boat,  as 
captain,  master,  mate,  surgeon,  or  supercargo,  knowing  that  such  ship,  vessel,  or 
boat,  is  actually  employed,  or  is  in  the  same  voyage,  or  upon  the  same  occasion,  in 
respect  of  which  they  shall  so  take  the  charge  or  command,  or  navigate,  or  enter 
and  embark,  or  contract  so  to  do  as  aforesaid,  intended  to  be  employed  in  accom- 
plishing any  of  the  objects,  or  the  contracts  in  relation  to  the  objects,  which  objects 
and  contracts  have  hereinbefore  been  declared  ilnlawful ;  or  shall  knowingly  and 
wilfully  insure,  or  contract  for  the  insuring  of  any  slaves,  or  any  property,  or  other 
subject-matter  engaged  or  employed  in  accomplishing  any  of  the  objects,  or  the 
contracts  in  relation  to  the  objects,  which  objects  and  contracts  have  hereinbefore^ 
been  declared  unlawful ;  or  shall  wilfully  and  fraudulently  forge  or  counterfeit  an] 
certificate,  certificate  of  valuation,  sentence,  or  decree  of  condemnation  or  restiti 
tion,  copy  of  sentence,  or  decree  of  condemnation  or  restitution,  or  any  receijL_^^*,j 
(such  receipts  being  required  by  this  Act),  or  any  part  of  such  certificate,  certifica^^— ^g 
of  valuation,  sentence  or  decree  of  condemnation  or  restitution,  copy  of  senten( 
or  decree  of  condemnation  or  restitution,  or  receipt  as  aforesaid ;  or  shall  knowin) 
and  wilfully  utter  or  publish  the  same,  knowing  it  to  be  forged  or  counterfeit^^^d, 
with  intent  to  defraud  his  Majesty,  his  heirs  or  successors,  or  any  other  person       or 
persons  whatsoever,  or  any  body  politic  or  corporate ;  then  and  in  every  such   c^^«^ 
the  person  or  persons  so  offending,  and  their  procurers,  counsellors,  aiders,  at  Mid 
*24.fil   ^^^ttors,  shall  be,  and  are  hereby  declared  to  be  felons,  *and  shall  be  tra.'Mas- 
^   port«d(i)  beyond  seas  for  a  term  not  exceeding  fourteen(A;)  years,  or  sVi.»Il 


be  confined  and  kept  to  hard  labor  for  a  term  not  exceeding  five  years^  nor 

than  three(^)  years,  at  the  discretion  of  the  Court  before  whom  such  offender    or 

offenders  shall  be  tried  and  convicted." 

Sec.  11.  "  (Except  in  such  special  cases,  or  for  such  special  purposes,  as  are  iQ 
and  by  this  Act  expressly  permitted),(w)  if  any  person  shall  enter  and  embark  OQ 
board,  or  contract  for  the  entering  and  embarking  on  board  of  any  ship,  vessel 9  J^^ 
boat,  as  petty  ofiicer,  seaman,  marine,  or  servant,  or  in  any  other  capacity  not  her^*|^' 
before  specially  mentioned,  knowing  that  such  ship,  vessel,  or  boat,  is  actu^'ly 
employed,  or  is  in  the  same  voyage,  or  upon  the  same  occasion,  in  respect  of  wH»^h 
they  shall  so  enter  and  embark  on  board,  or  contract  so  to  do  as  aforesaid,  intend^ 
to  be  employed  in  accomplishing  any  of  the  objects,  or  the  contracts  in  relatioD  ^ 
the  objects,  which  objects  and  contracts  have  hereinbefore  been  declared  unlawf*^^' 
then  and  in  every  such  case  the  persons  so  offending,  and  their  procurers,  couo^J^* 
lors,  aiders,  and  abettors,  shall  be,  and  they  are  hereby  declared  to  be  guilty  of  * 
misdemeanor  only,  and  shall  be  punished  by  imprisonment  for  a  term  not  exceed  ^^o 
two  years."  ^ 

Sec.  12.  "Nothing  in  this  Act  contained,  making  piracies,  felonies,  robber »-^» 
and  misdemeanors,  of  the  several  offences  aforesaid,  shall  be  construed  to  rep^*^' 
annul,  or  alter  the  provisions  and  enactments  in  this  Act  also  contained,  impoS'*'^^ 


forfeitures  and  penalties,  or  either  of  them  upon  the  same  offences,  or  to  rep^^^* 
annul,  or  alter,  the  remedies  given  for  the  recovery  thereof:  but  that  the  said  f^'^ 
visions  and  enactments,  imposing  forfeitures  and  penalties,  shall  in  all  respects    ^. 
deemed  and  taken  to  be  in  full  force ;  it  being  the  true  intent  and  meaning  of  ^^ 

(1)  Penal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  antej  p.  4.  _  y^^ 

(k)  Not  less  thaa  seven  by  the  9  &  10  Vict.  c.  24,  s.  I ;  and  not  less  than  three  ye»^^^  ^^ 
the  20  &  21  Vict.  c.  3,  8.  2,  ante^  pp.  3,  4.     As  to  accessories  after  the  fact,  see  anU^  P''    e^^ 

(/)  See  9  &  10  Vict.  c.  24,  s.  I,  ante^  p.  3,  and  tembUj  that  the  imprisonment  may  l^^"^ 
any  time  less  than  five  years. 

(m)  See  note  (c),  anUj  p.  243. 
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Act,  that  the  right  and  privilege  heretofore  exercised  of  suing  in  Yice-aduiiralty 
Courts  for  the  forfeitures  or  penalties,  shall  remain  in  full  force  and  eifect  as  before 
the  passing  of  this  Act;  and  the  jurisdiction  of  the  said  Vice- Admiralty  Courts 
in  all  cases  of  forfeitures  and  penalties  imposed  by  this  Act  is  hereby  established, 
giYon,  ratified,  and  confirmed/' 

Sec.  40.  ^^  If  any  person  ofiending  as  a  petty  ofiicer,  seaman,  marine,  or  servant, 
against  any  of  the  provisions  of  the  Act,  shall,  within  two  years  afber  the  offence 
committed,  give  information  on  oath  before  any  competent  magistrate,  against  any 
owner  or  part-owner,  or  any  captain,  master,  mate,  surgeon,  or  supercago,  of  any 
0faip  or  vessel,  who  shall  have  committed  any  offence  against  this  Act,  and  shall 
^ve  evidence  on  oath  against  such  owner,  &c ,  before  any  magistrate  or  Court, 
before  whom  such  offender  may  be  tried ;  or  if  such  person  so  offending  shall  give 
information  to  any  of  his  Majesty's  ambassadors,  ministers,  &c.,  or  other  agents,  so 
chat  any  person  owning  such  ship  or  vessel  or  navigating  or  taking  charge  of  the 
same,  as  captain,  master,  mate,  surgeon,  or  '''supercargo,  may  be  apprehended,  rn^oAn 
8i&ch  persons,  so  giving  information  and  evidence  shall  not  be  liable  to  ^ 
iUiy  of  the  pains  or  penalties  under  the  Act  incurred  in  respect  of  his  offence ;  and 
liis  Majesty's  ambassadors,  ministers,  &c.,  are  required  to  receive  any  such  infor- 
mation, and  to  transmit  the  particulars  thereof  without  delay,  to  one  of  his  Majesty's 
principal  secretaries  of  state,  and  to  transmit  copies  of  the  same  to  the  commanders 
of  his  Majesty*s  ships  or  vessels,  then  being  in  such  port  or  place." 

Sec.  48.  "  All  offences  against  this  Act  which  shall  be  committed  in  any 
country,  territory,  or  place,  other  than  the  United  Kingdom,  or  on  the  high  seas, 
or  in  any  port,  sea,  creek,  or  place,  where  the  admiral  has  jurisdiction,  and  which 
sball  be  prosecuted  as  piracies,  felonies,  robberies,  or  misdemeanors,  shall  and  may 
be  inquired  of,  either  according  to  the  ordinary  course  of  law,  and  the  provisions 
of  the  28  Hen.  8,  c.  15,  or  according  to  the  provisions  of  the  33  Hen.  8,  c.  23 
(repealed  by  9  Geo.  4,  c.  31),  or  according  to  the  provisions  of  the  11  &  12  Will. 
3,  c.  7,  or  accordinj:^  ^  the  provisions  of  the  46  Geo.  3,  c.  54;(n)  and  that  all 
persons  convicted  of  any  of  the  said  offences,  to  be  inquired  of,  tried,  and  deter- 
itiined,  under  and  by  virtue  of  any  commission  to  be  made  and  issued,  according 
U>  the  directions  of  the  said  Act  of  the  46  Geo.  3,  shall  be  subject  and  liable  to, 
^iid  shall  suffer  all  such  and  the  same  pains,  penalties,  and  forfeitures,  as  by  this 
Act,  or  any  law  or  laws  now  in  force,  persons  convicted  of  the  same  respectively 
^ould  be  subject  and  liable  to,  in  case  the  same  were  respectively  inquired  of,  tried, 
^nd  determined,  and  adjudged,  within  this  realm,  by  virtue  of  any  commission 
**^de  according  to  the  directions  of  the  statute  28  Hen.  8,  c.  15." 

Seo.  42.  "  All  offences  against  this  Act,  which  shall  be  committed  in  any  place 
^here  the  Admiralty  has  not  jurisdiction,  and  not  being  within  the  local  jurisdic- 
tion of  any  ordinary  Court  of  a  British  colony,  &c  ,  competent  to  try  such  offence, 
^ay  be  inquired  of,  tried,  &c.,  under  and  by  virtue  of  any  commission  to  be  issued, 
•<5oording  to  the  directions  of  the  46  Geo.  3,  c.  54." 

See.  50.  ^*  All  offences  committed  against  this  Act  may  be  inquired  of,  tried, 
determined,  and  dealt  with,  as  if  the  same  had  been  respectively  committed  within 
^e  body  of  the  county  of  Middlesex." 

In  February  1845  the  Felicidade,  a  Brazilian  schooner,  bound  on  a  voyage  from 
^He  Brazils  to  Africa  for  the  purpose  of  bringing  back  a  cargo  of  slaves,  arrived 
^ffthe  African  coast,  and  while  she  was  hovering  svithin  sixteen  miles  of  the  shore, 
^d  within  six  degrees  north  latitude,  was  observed  by  Her  Majesty's  ship  of  war 
Wasp,  stationed  off  the  slave  coast  for  the  prevention  of  the  slave  trade,  and  then 
^^der  the  command  of  Captain  Usher,  who,  upon  approaching  the  Felicidade, 
banned  two  boats,  and  gave  the  command  of  them  to  Lieutenant  Stupart,  one  of  his 
officers,  with  orders  to  board  the  Felicidade,  and  if  she  appeared  to  be  fitted  up  for 
^e  slave  trade  to  capture  her.  Lieutenant  Stupart,  in  obedience  to  these  orders, 
^ent  with  the  two  boats  to  the  Felicidade.  Cerquiera,  the  captain,  immediately  sur- 
'^^udered,  and  he  and  all  his  crew,  except  Majavel  and  three  others,  were  conveyed 
^**i  board  *the  Wasp.  At  the  time  of  her  capture  the  Felicidade  was  fitted  r^t^oio 
^p  for  the  reception  of  a  cargo  of  slaves,  and  was  within  sixteen  miles  of  '- 

(n)  Antef  p.  157. 
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the  shore.  The  next  day  Captain  Usher,  having  removed  from  the  Felicidade  thi 
three  men  who  had  been  left  with  Majavel,  sent  back  Cerquiera  to  the  Felicidade 
manned  her  with  sixteen  British  seamen,  and  placed  her  under  the  command  o 
Lieutenant  Stupart,  and  directed  him  to  steer  a  particular  course  in  pursuit  of  i 
vessel  capable  of  being  seen  from  the  Wasp,  although  then  invisible  from  th< 
Felicidade.  Lieutenant  Stupart  accordingly  steered  that  course,  and  the  next  mom 
ing  he  descried  the  Echo,  a  Brazilian  bri^ntine,  commanded  by  Serva.  He  chasei 
her,  and  on  coming  up  with  her  the  following  night  fired  a  pistol  as  a  signal  t 
bring  to,  got  into  the  jolly-boat,  and  hoisted  British  colors.  The  captain  of  th* 
Echo  hailed  the  men  in  the  boat,  and  asked  who  they  were,  and,  upon  being  in 
formed  that  they  wore  English,  immediately  set  sail.  Lieutenant  Stupart  coi] 
tinned  the  chase,  and  overtook  the  Echo  the  next  night  within  ten  miles  of  th 
African  coast,  when  and  where  she  surrendered.  The  lieutenant  had  at  that  tim 
under  his  command  Mr.  Palmer,  a  midshipman,  and  sixteen  British  seamen;  h 
ordered  Mr.  Palmer  and  eight  of  the  seamen  to  take  charge  of  the  Echo  durin; 
the  night.  On  Mr.  Palmer  going  on  board  the  Echo,  he  found  in  her  Servi 
Serva's  nephew,  twenty-five  men,  and  a  cargo  of  four  hundred  and  thirty-fou 
slaves,  and  by  the  direction  of  Lieutenant  Stupart,  the  vessels  being  at  that  tim 
close  together,  sent  Serva,  his  nephew,  and  eleven  of  the  crew  to  the  Felicidadi 
where  they  remained  during  the  night  in  the  custody  of  Lieutenant  Stupan 
During  the  chase  and  at  the  time  of  the  surrender  Lieutenant  Stupart  wore  hi 
uniform,  and  at  the  time  of  the  surrender  and  capture  told  Serva  he  was  going  t 
take  them  to  Her  Majesty's  ship  the  Wasp,  for  being  engaged  in  the  slave  trade 
The  Wasp  had  printed  instructions  on  board.  Lieutenant  Stupart  had  not  an^ 
printed  instructions  on  board  the  Felicidade,  and  did  not  show  any  other  authorit 
than  his  uniform  and  the  British  ensign.  He  had,  however,  boarded  the  Ech 
several  times  before,  and  to  Serva  was  well  known  as  an  oflicer  in  Her  Majesty* 
navy.  The  slaves  had  been  shipped  on  board  the  Echo  at  Lagos.  The  next  mom 
ing  after  the  capture  Lieutenant  Stupart  took  with  him  Serva's  nephew  to  th 
Echo,  and  placed  Mr.  Palmer  and  nine  British  seamen  under  his  command  o 
board  the  Felicidade,  in  order  that  he  might  take  charge  of  her,  and  of  Servi 
Cerquiera,  Majavel,  and  several  others  of  the  Echo's  crew  Within  an  hour  aftei 
wards  Serva,  Majavel,  and  some  of  the  rest,  conspired  together  to  kill  all  the  Eng 
lish  on  board  the  Felicidade,  and  take  her ;  and  in  pursuance  of  that  conspirac 
rose  upon  Mr.  Palmer  and  his  men,  and  after  a  short  conflict  succeeded  in  killin 
them,  Majavel  having  in  the  course  of  that  conflict  stabbed  and  thrown  overboar 
Mr.  Palmer.  Cerquiera,  though  solicited  by  Serva  to  join  in  the  plot,  refused  t 
do  so,  and  endeavored  to  dissuade  him  from  carrying  it  into  execution ;  and  o 
the  trial  of  an  indictment  against  Serva  and  others  engaged  with  him  in  the  tram 
action  for  the  murder  of  Mr.  Palmer,  at  Exeter  Assizes,  Piatt,  B.,  held  that  th 
Felicidade  was  in  the  lawful  custody  of  Her  Majesty's  officers,  that  all  on  boar 
*24Q1  *^^^  vessel  were  within  Her  5lajesty's  Admiralty  jurisdiction,  and  that  *i 
-I  the  prisoners  plotted  together  to  slay  all  the  English. on  board  anrd  m 
away  with  the  vessel,  and  in  carrying  their  design  into  execution  Majavel  slew  Mi 
Palmer,  and  the  others  were  aiding  and  assisting  in  the  commission  of  that  ad 
they  should  be  found  guilty  of  murder  ;  and  upon  a  case  reserved  it  was  contende 
on  the  part  of  the  prisoners  that  both  the  Felicidade  and  Echo  were  wrongful! 
taken,  and  that  the  prisoners  had  a  right  to  regain  their  freedom  by  any  means  i; 
their  power,  and  consequently  that  no  felony  had  been  committed.  It  was  answered 
on  the  part  of  the  prosecution,  that  the  Felicidade  and  Echo  were  lawfully  take: 
under  the  5  Geo.  4,  c.  113,  and  7  &  8  Geo.  4,  c.  74,  and  the  Portuguese  an* 
Brazilian  treaties  as  to  slave  trading ;  and  that  the  prisoners  were  in  lawful  custodj 
and  the  Felicidade  in  the  l(fwful  custody  of  the  Queen's  officers ;  but  it  was  hel 
that  there  was  a  want  of  jurisdiction  in  an  English  Court  to  try  the  murder  oon 
mitted  on  board  the  Felicidade ;  and  if  the  lawful  possession  of  that  vessel  by  th 
British  Crown,  through  its  officers,  would  be  sufficient  to  give  jurisdiction,  ther 
was  no  evidence  brought  before  the  Court  to  show  that  the  possession  was  lawfal.(ii] 

(n)  Reg.  V.  Serva,  2  G.  &  K.  53  (61  E.  G.  L.  R.) ;   1  D.  G.  G.  104,  Lord  Denman,  0.  J. 
and  Piatt,  B.,  distentientibus.    See  also  the  Life  of  Alderson,  B.,  p.  99. 
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Where  some  counts  of  an  indictment  on  the  5  Greo.  4,  c.  113,  s.  10,  omitted  the 
irords  "  knowingly  and  wilfully/'  which  are  used  in  that  section  in  describing  the 
(dfencee  charged  in  those  counts,  it  was  admitted  that  these  counts  were  bad.(o) 

Where  a  count  stated  that  the  prisoners  in  the  fourth  year  of  Queen  Victoria, 

It  London,  and  within  the  jurisdiction  of  the  Central  Criminal  Court,  did  illegally 

ind  feloniously  man,  navigate,  equip,  despatch,  use  and  employ  a  certain  ship 

called  the  Augusta,  in  order  to  accomplish  a  certain  object,  which  (by  the  5  Geo. 

4,  e.  113)  was  declared  unlawful,  viz.,  to  deal  and  trade  in  slaves ;  and  the  three 

following  counts  only  varied  from  the  first  in  describing  the  object  of  the  several 

acts  charged  to  have  been  done  by  the  prisoner  differently,  as  in  the  statute;  and 

it  was  objected  that  each  count  was  bad  as  charging  distinct  felonies,  the  statute 

making  it  a  felony  to  fit  out,  man,  navigate,  equip,  despatch,  use  or  employ  any 

ship  in  order  to  accomplish  any  of  the  objects  thereby  declared  unlawful,  and  each 

ooont  charging  the  prisoner  with  having  done  all  the  acts  before  mentioned,  each 

of  which  would  have  been  of  itself  a  felony,  if  done  with  the  object  stated  in  the 

Act;  it  was  held  that  each  count  contained  a  charge  of  one  felony  only,  the  whole 

being  alleged  to  have  been  done  to  accomplish  one  and  the  same  single  object,  the 

essence  of  the  felony  consisting  in  using  the  means  described  in  the  Act  to  accom- 

phsh  that  object.     It  was  also  contended,  that  these  counts  were  bad  for  not  nega- 

tiving  the  exceptions  in  the  act  of  circumstances,  which  might  render  the  transac- 

tbn  lawful ;  but  it  was  held  that  these  exceptions  are  virtually  repealed  by  the  3 

44  Will.  4,  c.  73,  s.  12,  and  that  for  this  purpose  the  6  Geo.  4,  c.  113,  s.  10, 

nost  be  considered  as  if  they  had  never  existed ;  and  as  the  offences  in  the  iudict- 

laent  are  charged  to  have  been  committed  in  the  reign  of  her  present  Majesty, 

tbey  must  necessarily  have  been  after  the  passing  of  the  repealing  Act.     It  was 

fiuther  objected,  that  the  ^indictment  did  not  allege  that  the  prisoner  was  t^qra 

a  British  subject,  or  that  the  offence  was  committed  within  Her  Majesty's  '■ 

Pinions ;  but  it  was  held  that,  as  the  offence  was  stated  in  each  count  to  have 

been  committed  at  London,  within  the  jurisdiction  of  the  Central  Criminal  Court, 

•nd  therefore  primd  facie  at  least  within  the  district .  mentioned  in  the  3  &  4 

Will  4,  c.  36,  s.  2,  the  indictment  did  in  substance  allege  the  offence  to  have  been 

oommitted  within  Her  Majesty's  dominions.(/>) 

Upon  an  indictment  under  sec.  10  for  feloniously  fitting  out  a  vessel  for  the  pur- 
pose of  dealing  in  slaves,  it  was  held  that  the  provisions  of  the  Act  are  not  con- 
^  to  acts  done  by  British  subjects  in  furtherance  of  the  slave  trade  in  England 
w  the  British  colonies,  but  apply  to  acts  done  by  British  subjects  in  furtherance 
'  of  that  trade  in  places  not  part  of  the  British  dominions.  And  in  order  to  con- 
^ct  a  party  who  is  charged  with  having  employed  and  loaded  a  vessel  for  the  pur- 
V^  of  slave  trading,  it  is  not  necessary  to  show  that  the  vessel  which  carried  out 
^«  goods  was  intended  to  be  used  for  bringing  back  slaves  in  return  ;  but  it  was 
t^cicnt  if  there  was  a  slave  adventure,  and  the  vessel  was  in  any  way  engaged  in 
^t  adventure.Cjr) 

Where  a  party  residing  in  London  was  charged  with  having  chartered  a  vessel, 
Vid  loaded  goods  on  board,  for  the  purpose  of  slave  trading,  it  was  held  that  slave 
Wing  papers  found  on  board  the  vessel  when  she  was  seized  off  the  coast  of 
^ca,  hat  not  traced  in  any  way  to  the  knowledge  of  the  prisoner,  were  not  ad- 
■iMaible  in  evidence  against  him.(r) 

The6  &  7  Vict.  c.  98,  s.  1,  recites  sec.  2  of  the  5  Geo.  4,  c.  113,  and  enacts 
'^ttua  all  the  provisions  of  the  said  consolidated  Slave  Trade  Act  hereinbefore  re- 
0^  and  of  this  present  Act  shall,  from  and  after  the  coming  into  operation  of 
wtt  Act,  be  deemed  to  extend  and  apply  to  British  subjects  wheresoever  residing 
*  being,  and  whether  within  the  dominions  of  the  British  Crown  or  of  any  for- 
^  country ;  and  all  the  several  matters  and  things  prdhibited  by  the  said  consol- 
™*ted  Slave  Trade  Act  or  by  this  present  Act,  when  committed  by  British  sub- 
J^,  whether  within  the  dominions  of  the  British  Crown  or  in  any  foreign  coun- 

(o)  R«g.  V,  Jennings,  1  Cox  C.  C.  115,  Wightman  and  Cresswell,  JJ. 

(p)  ^R.  V.  Jeonings,  tupra. 

(9)  Reg. «.  Zalneta,  1  G.  &  E.  215  (47  E.  0.  L.  R.),  Maule,  J.,  and  Wightman,  J. 

h  Ibid. 
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try,  except  only  as  is  hereinafter  excepted,  shall  he  deemed  and  taken  to  he  offecioes 
oommitted  against  the  said  several  Acts  respectively,  and  shall  he  dealt  with  ar^fl 
punished  accordingly :  provided  nevertheless,  that  nothing  herein  contained  sli^a.]] 
repeal  or  alter  any  of  the  provisions  of  the  said  Act. 

Sec.  2.  ^^  All  persons  holden  in  servitude  as  pledges  for  deht,  and   commoxily 
called  ^  pawns/  or  hy  whatsoever  other  name  they  may  he  called  or  known,  skaJJ 
for  the  purposes  of  the  said  consolidated  Slave  Trade  Act,"  and  the  3  &  4  Will.  4, 
c.  73,  "and  of  this  present  Act,  he  deemed  and  construed  to  he  slaves  or  persons 
intended  to  be  dealt  with  as  slaves." 

Sec.  3.  "  All  offences  against  the  consolidated  Slave  Trade  Act  or  against  this 
present  Act,  which  shall  be  committed  by  British  subjects  out  of  this  United 
Kingdom,  whether  within  the  dominions  of  the  British  Crown  or  in  any  forei^ 
♦2511  ^^^°^rj?  or  by  foreigners  *within  the  British  .dominions,  except  in  places 
^  where  the  British  admiral  has  jurisdiction,  may  be  taken  cognizance  of, 
inquired  into,  tried,  and  determined  according  to  the  provisions  of"  the  9  Geo.  -^t 
c.  31.  (s) 

Sec.  5.  "  In  all  the  cases  in  which  the  holding  or  taking  of  slaves  shall  not  1^ 
prohibited  by  this  or  any  other  Act  of  Parliament,  it  shall  be  lawful  to  sell  ^f, 
transfer  such  slaves,  anything  in  this  or  any  other  Act  contained  notwithstanding  * 

Sec.  6.  "  Nothing  in  this  Act  contained  shall  be  taken  to  subject  to  any  tc^^' 
feiture,  punishment,  or  penalty  any  person  for  transferring  or  receiving  any  shm^  ^- 
in  any  joint-stock  company  established  before  the  passing  of  this  Act  in  respect ^^,^^ 
any  slave  or  slaves  in  the  possession  of  such  company  before  such  time,  or  f^^ 
selling  any  slave  or  slaves  which  were  lawfully  in  his  possession  at  the  time 
passing  this  Act,  or  which  such  person  shall  or  may  have  become  possessed  of 
entitled  unto  bond  fide  prior  to  such  sale,  by  inheritance,  devise^  bequest,  mi 
or  otherwise  by  operation  of  law." 

Sec.  4  provides  for  issuing  a  mandamus  for  the  examination  of  witnesses,  ai 
the  receiving  other  proofs  concerning  matters  charged  in  any  indictment  or  infoi 
mation  in  the  Queen's  Bench  for  offences  against  the  Acts  committed  in  any  Britis' 
colony,  settlement,  plantatron,  or  territory. 

There  is  nothing  in  the  statutes  to  prohibit  a  contract  by  a  British  subject 
the  sale  of  slaves  lawfully  held  by  him  in  a  foreign  country,  where  the  possessio 
and  sale  of  slaves  is  legal.     Where  therefore  the  defendants,  British  subjects,  resr 
dent  and  domiciled  in  Great  Britain,  being  possessed  of  certain  slaves  in  the  Brazi 
where  the  purchase  and  holding  of  slaves  is  lawful,  contracted  with  the  plaintiff, 
Brazilian  subject,  domiciled  in  the  Brazils,  to  sell  them  to  him,  to  be  used  and  ei 
ployed  there,  and  some  of  the  slaves  had  been  purchased  by  the  defendants  in  tl 
Brazils  after  the  passing  of  the  5  Geo.  4,  c.  113,  but  before  the  6  &  7  Vict  c.  9S^    ^ 
for  the  purpose  of  being  employed,  and  they  were  employed,  in  certain  mines  ther» 
of  which  the  defendants  were  the  proprietors ;  and  the  rest  of  the  slaves  were  ther 
offspring,  and  were  in  the  possession  of  the  defendants  before  the  passing  of  tl 
latter  Act;  it  was  held  that  the  contract  was  valid.(^) 


*252]  *CHAPTER  THE  NINETEENTH. 

OF  FORESTALLING,  REGRATING,  AND  INGROSSING,  AND   OF  MONOPOLIES. 

Every  practice  or  device  by  act,  conspiracy,  words,  or  news,  to  enhance  ^^^ 
price  of  victuals  or  other  merchandize,  has  been  held  to  be  unlawful ;  as  bes-^^ 

(<)  The  9  Geo.  4,  c.  31  is  repealed ;  but  there  is  no  doubt  that,  for  the  purposes  of  ^•''i? 
section,  it  would  be  held  to  be  kept  alive.  See  Reg.  v.  Merionethshire,  6  Q.  B.  343  (6^-  ^* 
C.  L.  R.)  ;  Reg.  ».  Breconshire,  15  Q.  B.  813  (69  B.  C.  L.  R.). 

{t)  Santos  V,  Illidge,  8  C.  B.  (N.  S.)  861  (98  E.  0.  L.  R.J,  in  error:  reversing  the  Jib-  ^fi' 
ment  of  the  Common  Pleas  in  6  G.  B.  (N.  S.)  841  (96  E.  G.  L.  R.). 
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nrejadicial  to  trade  and  commerce,  and  iDJurious  to  the  public  in  general. (a) 
Practices  of  this  kind  came  uoder  the  notion  of  forestalling ;  which  anciently  com- 
prehended, in  its  signification,  regrating  and  ingrossing,  and  all  other  offences  of 
the  like  nature.(&)    Spreading  false  rumors,  buying  things  in  the  market  before 
the  accustomed  hour,  or  buying  and  selling  again  the  same  thing  in  the  same 
viarket,  are  offences  of  this  kind.(c)     Also  if  a  person  within  the  realm  bought 
any  merchandize  in  gross,  and  sold  the  same  again  in  gross,  it  was  considered  an 
offence  of  this  nature,  on  the  ground  that  the  price  must  be  thereby  enhanced,  as 
each  perBon  through  whose  hands  it  passed  would  endeavor  to  make  his  profit  of 
it.(cZ)     So  the  bare  ingrossing  of  a  whole  commodity,  with  an  intent  to  sell  it  at 
an  unreasonable  price,  was  an  offence  at  the  common  law ;  for  if  such  practices  were 
allowed,  a  rich  man  might  ingress  into  his  hands  a  whole  commodity,  and  then  sell 
it  at  what  price  he  should  think  fit.(6) 

The  offences  of  forestalling,  regrating,  and  ingrossing  were  for  a  considerable 
period  prohibited  by  statutes;  but  the  beneficial  tendency  of  such  statutes  was 
doubted;  and  at  length  by  the  12  Geo.  3,  c.  71,  they  were  repealed,  as  being  detri- 
mental to  the  supply  of  the  laboring  and  manufacturing  poor  of  the  kingdom.  But 
forestalling,  regrating,  and  ingrossing,  continued  offences  at  common  law  until  the 
7  &  8  Vict.  c.  24,  s.  1,  which  enacts  that  "  the  several  offences  of  badgering,  en- 
grossing, forestalling,  and  regrating  be  utterly  taken  away  and  abolished,  and  that 
no  information,  indictment,  suit,  or  prosecution,  shall  lie  either  at  common  law  or 
by  virtue  of  any  statute,  or  be  commenced  or  prosecuted  against  any  person  for  or 
bj  rea^n  of  any  of  the  said  offences  or  supposed  offences.'' 

Sec.  4.  "  Nothing  in  this  Act  contained  shall  be  construed  to  apply  to  the  offence 
of  knowingly  and  fraudulently  spreading,  or  conspiring  to  spread,  any  false  rumor, 
^th  intent  to  enhance  or  decry  the  price  of  any  goods  or  merchandize,  or  to  the 
offence  *of  preventing,  or  endeavoring  to  prevent,  by  force  or  threats,  any  ptor;^ 
goods,  wares,  or  merchandize  being  brought  to  any  fair  or  market,^  but  that^  ^ 
^ery  such  offence  may  be  inquired  of,  tried,  and  punished  as  if  this  Act  had  not 
been  made.'' 

The  attempt  by  false  reports  to  enhance  or  abate  the  price  of  our  native  com- 
i&odities  is  punishable  by  fine  and  ransom  at  common  law.(/)  And  where  certain 
persons  come  to  Coteswold,  and  said  in  deceit  of  the  people,  that  there  were  such 
^rs  beyond  the  seas  that  wool  could  not  pass  or  be  carried  beyond  sea,  whereby 
Ae  price  of  wools  was  abated ;  and  presentment  thereof  being  made,  the  defendants, 
baving  appeared,  were,  upon  their  confession,  put  to  fine  and  ransom.(,i7)  And 
Aere  can  be  no  doubt  that  the  offences  excepted  by  sec.  4  of  the  7  &  8  Vict  c.  24 
ftre  punishable  like  other  common  law  misdemeanors. (7i) 

Monopolies  are  much  the  same  offence  in  other  branches  of  trade  that  ingrossing 
i>  in  provisions :  being  a  license  or  privilege  allowed  by  the  King  for  the  sole  buy- 
ing and  selling,  making,  working,  or  using  of  anything  whatsoever;  whereby  the 
object  in  general  is  restrained  from  that  liberty  of  manufacturing  or  trading 
which  he  had  before.(t)  They  are  said  to  differ  only  in  this — that  monopoly  is  by 
patent  from  the  King,  ingrossing  by  the  act  of  the  subject,  between  party  and 
party;  and  have  been  considered  as  both  equally  injurious  to  trades  and  the  freedom 
of  the  subject,  and  therefore  equally  restrained  by  the  common  law. (A;)  By  the 
common  law,  therefore,  those  who  are  guilty  of  this  offence  are  subject  to  fine  and 
uaprigonment,  the  offence  being  malum  m  se,  and  contrary  to  the  ancient  and 
fuDdamental  laws  of  the  kingdom ;  and  it  is  said  that  there  are  precedents  of  prose- 

(«)  3  Init  196  ;  Bac.  Abr.  tit.  ForeMtaUing  (A). 

(6)  3  last.  195  ;  Bac.  Abr.  tit.  ForeMtalUng  (A). 

(«)  I  Hawk.  P.  C.  c.  80,  8.  1. 

U)  3  Inst.  196 ;  Bac.  Abr.  tit.  ForettalUng  (A) ;  1  Hawk.  P.  C.  c.  80,  8.  3.  But  it  was 
beld  that  any  merchant,  whether  sabject  or  foreigner,  bringing  yictuals  or  any  other 
lAcrchtQdize  into  the  realm,  may  sell  it  in  gross :  3  Inst.  196. 

W  1  Htwk.  P.  C.  c.  80,  8.  3 ;  3  Inst.  196. 

(/)  3  Inst  196,  referring  to  23  Ed.  3,  c.  6 ;  13  Rich.  2,  c.  8,  Inter  Ugea  EtheUtani,  c.  12. 

y!)  43  Ass.  pi.  38 ;  3  Inst.  196.  (h)  AnU,  p.  252. 

(i)  4  filac.  Com.  158 ;  3  Inst.  181.  \k)  Skin.  169. 
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cutions  of  this  kind  in  former  dajB.(/)     And  all  grants  of  this  kind,  relating    -t:;^ 
any  known  trade,  are  void  by  the  common  law.(m) 

But,  notwithstanding  their  illegality,  monopolies  had  been  carried  on  to  sui 
enormous  height  during  the  reign  of  Queen  Elizabeth  ;  the  evil  was,  however,  i.Ti.  a 
great  measure  remedied  by  the  21  Jac.  1,  c.  3,  which  declares  them  to  be  con- 
trary to  law,  and  void  (except  as  to  patents  not  exceeding  the  grant  of  fourt.e^n 
years  to  the  authors  of  new  inventions ;  and  except  also  patents  concerning  printin  g, 
saltpetre,  gunpowder,  great  ordnance,  and  shot);  and  monopolists  are  punisl^^ 
with  the  forfeiture  of  treble  damages  and  double  costs  to  those  whom  they  atteixspt 
to  disturb. (7i) 


*254]  *CHAPTER  THE  TWENTIETH. 

OP  MAINTENANCE  AND   CHAMPERTY,  AND  OP  BUYING   AND   SELLING   PRETENI>:ED 

TITLES. 

1.  Maintenance  seems  to  signify  an  unlawful  taking  in  hand  or  upholding"  of 
quarrels  or  sides,  to  the  disturbance  or  hindrance  of  common  right.  This  may  Iw 
where  a  person  assists  another  in  his  pretensions  to  lands,  by  taking  or  holding  tlie 
possession  of  them  for  him  by  force  or  subtilty,  or  where  a  person  stirs  "up 
quarrels  and  suits  in  relation  to  matters  wherein  he  is  no  way  concerned  ;(a)  ox*  it 
may  be  where  a  person  officiously  intermeddles  in  a  suit  depending  in  a  court  of 
justice,  and  in  no  way  belonging  to  him,  by  assisting  either  party  with  money,  ^^ 
otherwise,  in  the  prosecution  or  defence  of  such  suit.(i)  Where  there  is  no  coD" 
tract  tcr  have  part  of  the  thing  in  suit,  the  party  so  intermeddling  is  said  to  be  gui  J  ^^ 
of  maintenance  generally;  but  if  the  party  stipulate  to  have  part  of  the  thing  ^^ 
suit,  his  offence  is  called  chammrty.{c) 

As  to  maintenance,  it  is  laia  down  that  whoever  assists  another  with  money 
carry  on  his  cause,  as  by  retaining  one  to  be  of  counsel  for  him,  or  otherwise  he^^.^ 
ing  him  out  in  the  whole  or  part  of  the  expense  of  the  suit,  may  properly  be  sa^^^ 
to  be  guilty  of  an  act  of  maintenance. (cZ)*     It  has  been  said  that  no  one  can  ^^^^ 
guilty  of  maintenance  in  respect  of  any  money  given  by  him  to  another  for  tl^^^j 
purposes  of  an  intended  suit,  before  any  suit  is  actually  commenced ;  but  it  shoo 
seem  that  this,  if  not  strictly  maintenance,  must  be  equally  criminal  at  commc^^^"! 
law.(c)     And  a  person  may  be  as  much  guilty  of  maintenance  for  supportin  ^^^ 

{I)  3  Inst.  181  ;  2  Inst.  47,  CI ;  Bac.  Abr.  tit.  Monopoly  (A),  note  {b). 
Im)  1  Uawk.  P.  C.  c.  79,  s.  1. 

(n)  Sec.  4.     And  see  further  upon  the  subject  of  monopolies,  I  Hawk.  P.  C.  c.  79; 
Abr.  tit.  Monopoly. 

(a)  Co.  Lit.  368  6.;  2  Inst.  208,  212,  213;  1  Hawk.  P.  C.  c.  83,  s.  1,  2.     Bac.  Abr.  titl^^ 
Maintenance.    This  kind  of  maintenance  is  called  in  the  books  ruralisj  in  distinction  t»  " 
another  sort  carried  on  in  courts  of  justice,  and  therefore  called  eurialis.     It  is  punlshabi'  ^  ^ 
at  the  King's  suit  by  fine  and  imprisonment,  whether  the  matter  in  dispute  any  way  de  ""^^ 
pendcd  in  plea  or  not ;  but  is  said  not  to  be  actionable. 

(b)  1  Hawk.  P.  C.  c.  83,  8.  3;  Bac.  Abr.  tit.  Maintenance;  4  Blac.  Com.  134.     This  kin^ 
of  maintenance  is  called  eurialis.     See  ante^  note  (a). 

(c)  Co.  Lit.  3G8  ;  1  Hawk.  P.  C.  c.  83,  s.  3.     The  abuse  of  legal  proceedings  by  oppree 
ive  combinations  to  carry  them  into  effect  is  observed  by  Mr.  Hume  to  have  speedily, 
appeared  upon  the  establishment  of  the  laws  in  the  time  of  Edward  I.     He  says,  "  instea* 
of  their  former  associations  for  robbery  and  violence,  men  entered  into  formal  combini 
tions  to  support  each  other  in  law  suits;  and  it  was  found  requisite  to  check  this  iniqait;^ 
by  Act  of  Parliament :"  2  Hume  320,  referring  to  the  statute  of  conspirators. — Edw.  I. 

!d)  I  Hawk.  P.  C.  c.  83,  s.  4,  and  the  numerous  authorities  cited  in  the  margin. 
e)  Bac.  Abr.  tit.  Maintenance  (A) ;  1  Hawk.  P.  C.  c.  83,  s.  12,  where  it  is  said,  that  if  c 
plainly  appear  that  the  money  was  given  merely  with  a  design  to  assist  in  the  proseei 

1  «  A  man  is  not  less  a  maintainer,  champerter,  or  conspirator,  because  the  canse  .. 
jast,  if  the  motive  were  selfish  or  oppressive :"  Judge  Johnson,  in  State  o.  Ghit^i 
Bailey  379. 
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^a^nother  afier  judgment,  as  for  doing  it  while  the  plea  is  pending,  because  ri^of^^ 
tibe  party  grieved  may  be  thereby  discouraged  from  bringing  a  writ  of  error  *- 
or  attaint  (/) 

It  has  also  been  said,  that  be  who  by  his  friendfihip  or  interest  saves  a  person 
-^at  expense  in  his  cause  which  he  might  otherwise  be  put  to,  or  gives,  or  but  en- 
^ie^ivors  to  give,  any  other  kind  of  assistance  to  a  party  in  the  management  of  his 
0iiit,  is  guilty  of  maintenance.((7)     And  it  has  been  said  also,  that  he  who  gives 
any  puidic  countenance  to  another  in  relation  to  such  suit  will  come  under  the  like 
notion ;  as  if  a  person  of  great  power  and  interest  says  publicly  that  he  will 
spend  a  sum  of  money  on  one  side,  or  that  he  will  give  a  sum  of  money  to  labor 
tbe  jury,  whether  in  truth  he  spend  anything  or  not;  or  where  such  a  person 
comes  to  the  bar  with  one  of  the  parties,  and  stands  by  him  while  his  cause  is 
tried,  whether  he  says  anything  or  not ;  for  such  practices  not  only  tend  to  dis- 
courage the  other  party  from  going  on  with  his  cause,  but  also  to  intimidate  juries 
from  doing  their  duty. (A)     But  it  seems  that  a  bare  promise  to  maintain  another 
is  not  in  itself  maintenance,  unless  it  be  either  in  respect  of  the  power  of  the  per- 
son who  makes  it.  or  of  the  public  manner  in  which  it  is  made.(i)     And  it  seems 
clear,  that  a  man  is  in  no  danger  of  being  guilty  .of  an  act  of  maintenance,  by 
giving  another  friendly  advice  as  to  his  proper  remedy  at  law,  or  as  to  the  coun- 
sellor or  attorney  likely  to  do  his  business  most  effectually. (A;) 

But  there  are  many  acts,  in  the  nature  of  maintenance,  which  become  justifiable 
from  the  circumstances  under  which  they  are  done.  They  may  be  justifiable — 1, 
in  respect  of  an  interest  in  the  ^thing  in  variance;  2,  in  respect  of  kin-  rit^o^ct 
^red  or  affinity ;  3,  in  respect  of  other  relations,  as  that  of  lord  and  tenant,  '- 
Jttaster  and  servant;  4,  in  respect  of  charity;  5,  in  respect  of  the  profession  of  the 
law. 

It  seems  clear  that  not  only  those  who  have  an  actual  interest  in  the  thing  in 

tioQ  or  defence  of  ao  intended  suit,  which  afterwards  is  actually  brought,  surely  it  cannot 
^ut  be  as  great  a  misderoeanor  in  the  nature  of  the  thing  and  equally  criminal  at  commoa 
'*w  as  if  the  money  were  given  after  the  commencement  of  the  suit;  though  perhaps  it 
^aj  not  in  strictness  come  under  the  motion  of  maintenance. 

(/)  1  lia^ik.  P.  C.  c.  83,  8.    13;  Bac.  Abr.  tit.  Maintenance  {A).     Where  a  declaration 

alleged  that  the  defendant  unlawfully,  maliciously,  and  without  reasonable  or  probable 

^ause,  and  without  having  any  interest  in  the  suit  therein  mentioned,  instigated  and 

'birred  up  a  pauper  to  commence  and  prosecute  an  action  against  the  plaintiff;  by  reason 

^hereof  tbe  pauper  did  commence  and  prosecute  such  action,  whereby  the  plaintiff  was 

P^t  to  great  trouble  and  vexation,  and  obliged   to  lay  out  a  large  sum  in  the  defence  of 

^cfa  action;  the  Court  of  Exchequer  held  that  the  declaration   was  good:  Pechell  v, 

^atson,  8  M.  A  W.  691.     But  where  a  declaration  alleged  that  the  defendant  unlawfully 

^(^d  maliciously  did  procure,  instigate,,  and  stir  up  one  Thomas  to  commence  and  prose- 

^^t€  an  action  against  the  plaintiff,  wherein  certain  issues  were  joined  as  to  which  the 

plaintiff  was  acquitted ;  the  Court  of  Queen's  Bench  held  that  no  cause  of  action  ap- 

P^%red,  the  declaration  not  showing  maintenance   (as  the  fiction  appeared  not  to  have 

*^*«n  commenced  when  the  defendant  interfered),  and  not  alleging  want  of  reasonable  and 

Probable  cause  for  the  action :  Flight  v.  Lcman,  4  Q.  B.  883  (45  E.  C.  L.  R.).     A  declara- 

^Oq  for  maintenance  need  not  charge  the   maintenance  to  have  been  committed  against 

^be  form  of  the  statute — it  being  a  wrongful  act  at  common  law,  and  the  statutes  relating 

^    maintenance   being  only  declaratory   of  the  common  law  with  additional  penalties. 

'^or  need  the  declaration  allege  that  the  defendant  was  not  interested  in  the  action 

•**%intaincd ;  for  if  he  was,  that  is  matter   to  be   pleaded   by  him :  Pechell  v.  Watson, 

{$)  Bro.  tit.  MamteHmnetf  7,  14,  17,  &c. ;  1  Hawk.  P.  C.  c.  83,  s.  5.     But,  quare,  how  far 
^■^ia  would  be  acted  upoo  at  the  present  day  ;  and  see  the  judgment  of  BuUer,  J.,  in  Master 
*-  Hiller,  4  T.  R.  340,  where  he  says,  '*lt  is  curious,  and  not  altogether  useless,  to  see  how 
the  doctrine  of  maintenance  has  from  time  to  time  been  received  in  Westminster  Hall. 
^t  one  time,  not  only  he  who  laid  out  money  to  assist  another  in  his  cause,  but  he  that 
^T  his  friendship  or  interest  saved  him  an  expense  that  he  would  otherwise  be  put  to, 
'^^a  held  guilty  of  maintenance.    Nay,  if  he  officiously  gave  evidence,   it  was  mainten- 
^ce;  10  that  be  mast  have  had  a  subpccnaj  or  suppressed  the  truth.     That  such  doc- 
trine, repognaat  to  every  honest  feeling  of  the  human  heart,  should  be  laid  aside,  must 
^  expected."' 

\k)  I  Hawk.  P.  C.  c.  83,  8.  7  ;  Bac.  Abr.  tit.  Maintenance  (A). 
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i)  1  Hawk«  P.  G.  c.  83,  8.  8. 

*)Ibid.  8.  9;  Bac.  Abr.  tit.  Maintenance  (A). 
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Tariance,  as  those  wlio  have  a  reversion  expectant  on  an  estate-tail,  or  a  lease    for 
life  or  years,  &c.,  but  also  those  who  have  a  bare  contingency  of  an  interest  ia  the 
lands  in  question,  which  possibly  may  never  come  in  esse^  and  even  those  who  by 
the  act  of  God  have  the  immediate  possibility  of  such  an  interest,  as  heirs  appa- 
rent, or  the  husbands  of  such  heirs,  though  it  be  in  the  power  of  others  to    bar 
them,  may  lawfully  maintain  another  in  an  action  concerning  such  lands :  and  if 
a  plaintiif  in  an  action  of  trespass  alien  the  lands,  the  alienee  may  produce  evi- 
dence to  prove  that  the  inheritance  at  the  time  of  the  action  was  in  the  plain ti^? 
because  the  title  is  now  become  his  own.(/)     Also  he  who  is  bound  to  warraij^ 
lands  may  lawfully  maintain  the  tenant  in  the  defence  of  his  title,  because  he    ^ 
bound  to  render  other  lands  to  the  value  of  those  that  shall  be  evicted.     And  J^® 
who  has  «nn  equitable  interest  in  lands  or  goods,  or  even  in  a  chose  in  action,  as      ^ 
cestui  que  trust,  or  a  vendee  of  lands,  &c.,  or  an  assignee  of  a  bond  for  a  good  co*^' 
sideration,  may  lawfully  maintain  a  suit  concerning  the  thing  in  which  heh^^* 
such  an  equity. (w)     And  wherever  any  persons  claim  a  common  interest  in  tt^^® 
same  thing,  as  in  a  way,  churchyard,  or  common,  &c.,  by  the  same  title,  they  mf=^^' 
maintain  one  another  in  a  suit  concerning  such  thing.     And  a  man's  bail  may  tal^^® 
care  to  have  his  appearance  recorded :  but,  as  some  say,  they  cannot  safely  inte       ^' 
meddle  further. (w)  , 

Where,  on  the  trial  of  an  action  brought  to  recover  the  amount  of  an  attorney    "'^  * 
bill,  in  which  there  was  a  plea  of  maintenance,  it  appeared  that  Jesus  College-  "^^ 
Oxford,  had  given  notice  to  set  out  tithes  in  kind  to  all  the  owners  of  old  inclosurC^^^ 
in  the  parish  of  Tredington,  who  had,  as  far  as  living  memory  went,  paid  certai 
sums  of  money  in  lieu  of  tithes  for  the  old  inclosures,  and  that  at  a  meeting 
the  owners  of  such  old  inclosures,  it  was  agreed  by  them  that  they  should  defend  an^ 
suit  or  suits,  which  should  be  instituted  by  Jesus  College,  to  enforce  the  paymei 
of  tithes,  and  that  the  expenses  of  such  defence  should  be  paid  by  the  owners  L 
proportion  to  their  interests,  as  ascertained  by  the  poor  rate;  the  owners  considei 
ing  that  if  Jesus  College  should  succeed  in  one  suit  as  to  any  part  of  the  old 
closures,  that  would  invalidate  the  payments  as  to  all ;  and  Jesus  College  a( 
wards  filed  seven  bills  in  the  Exchequer,  and  commissions  were  issued  for  th 
examination  of  witnesses  in  each  suit,  and  depositions  taken  in  all  the  suits ; 
in  one  suit  a  greater  number  of  depositions  than  in  any  other,  and  which  relate-^ 
to  there  having  been  no  payment  of  any  tithe  for  the  old  inclosures,  and  ther" 
being  a  distinction  in  this  respect,  as  far  as  living  memory  went,  between  the  ol  -^" 
and  the  new  inclosures :  and  these  depositions  by  consent  had  been  used  in  all  th^^^^ 


5oe»T-i  suits ;  and  nine  issues  having  been  directed  to  be  tried,  *and  the  jury  havin    -^S 
-'  retired  to  consider  their  verdict  in  the  first,  it  was  agreed  that  the  verdicPi^'  ta 


in  the  other  issues  should  be  entered  according  to  the  finding  of  the  jury  in  tl]^:===^® 
first;  but  such  jury  was  discharged  without  finding  any  verdict,  and  decrees  wei 
afterwards  made,  establishing  some  of  the  moduses  and  quashing  others ;  it  m 
held  that  the  agreement  to  defend  the  suits  was  not  maintenance;  for  although  tl 
payments  were  not  the  same  per  acre,  and  although  the  interest  in  each  paymei 
was  separate,  yet  all  the  owners  of  the  old  inclosures  had  an  interest  in  supportii 
the  moduses  over  all  the  old  inclosures,  and,  consequently,  the  agreement  was  n^ 
offidousti/  entered  into  in  order  to  defend  the  suits. Qt?) 

Where  a  count  stated  that  Yeoman  had  deposited  certain  money  in  the  hands 
the  plaintiff,  which  the  plaintiff  had  delivered  to  the  defendant  at  his  request, 
that  Yeoman  threatened  to  bring  an  action  against  the  plaintiff  to  recover  t. 
money,  and  thereupon,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
fendant,  would  defend  any  action  Yeoman  should  commence,  the  defendant  noi 
took  to  save  the  plaintiff  harmless ;  that  Yeoman  brought  an  action  to  recover 
money,  and  that  the  plaintiff  defended  it  with  the  privity  and  consent  of  the 
fendant;  it  was  held  that  this  was  not  maintenance. (^) 


{/)  Bac.  Abr.  tit.  Maintenance  (B) ;  1  Hawk.  P.  C.  c.  83,  8.  14,  15,  &c. 
(m)  Id.     Ibid.,  and  see  the  judgment  of  Buller,  J.,  in  Master  v.  Miller,  4  T.  B.       340, 
et  aeg.  (n)  1  Hawk.  P.  C.  c.  83,  s.  24,  25  ;  Bac.  Abr.  tiU  MomOnwuc  (B,) 


lo)  Findon  v.  Parker,  11  M.  &  W.  675,  and  MSS.  C.  S.  Q. 
I 


\p)  Williamson  v.  Henley,  6  Bing.  299  (19  E.  C.  L.  R.). 


i 
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Whoever  is  of  kin,  or  godfather  to  either  of  the  parties,  or  related  by  any  kind 
f  affiDitj  still  continuing,  may  lawfully  stand  by  at  the  bar  and  counsel  him,  and 
r^j  another  to  be  of  counsel  for  him ;  but  cannot  lawfully  lay  out  his  money  in 
tie  cause,  unless  he  be  either  father^  or  son,  or  heir-apparent,  to  the  party,  or  hus- 
and  of  such  an  heiress.  (9) 

Much  of  the  law  relating  to  the  maintenance  which  a  lord  may  give  to  his  tenant 
rould  hardly  be  applicable  at  the  present  time.  It  seems  to  have  been  the  better 
pinion  that  the  lord  might  justify  laying  out  his  own  money  in  defence  of  his 
enant's  title,  where  the  lands  were  originally  derived  from  the  lord,  but  that  he 
ould  not  maintain  the  tenant  in  respect  of  lands  not  holden  of  himself.(r) 

With  respect  to  the  maintenance  which  a  master  may  give  to  his  servant,  it  has 
leen  held  that  he  may  go  along  with  him,  or  his  domestic  chaplain,  to  retain  coun- 
sel ;  also  he  may  pray  one  to  be  of  counsel  for  him,  and  may  go  with  him,  and  stand 
iriih  him,  and  aid  him  at  the  trial,  but  ought  not  to  speak  in  Court  in  favor  of  his 
moBe  :  also  it  is  said,  that  if  the  servant  be  arrested,  the  master  may  assist  him 
irith  money  to  keep  him  from  prison,  that  he  may  have  the  benefit  of  his  service; 
t>ut  he  cannot  safely  lay  out  money  for  the  servant  in  a  real  action,  unless  he  have 
lome  of  his  wages  in  his  hands ;  but  those,  with  the  servant's  consent,  he  may 
safely  disbursc.(9)  And  a  servant  cannot  lawfully  lay  out  any  of  his  own  money  to 
issist  the  master  in  his  suit.(^) 

Any  one  may  lawfully  give  money  to  a  poor  man  to  enable  him  to  carry  on  his 
suit  :*  any  one  may  safely  go  with  a  foreigner,  '''who  cannot  speak  English,  rjicoRo 
to  a  counsellor  and  inform  him  of  his  case.(u)  ^ 

A  coutisellor,  having  received  his  fee,  may  lawfully  set  forth  his  client's  cause  to 
tlie  best  advantage ;  but  can  no  more  justify  giving  him  money  to  maintain  his 
suit,  or  threatening  a  juror,  than  any  other  person.  An  attoraej/^  also,  when  spcr 
ctally  retained,  may  lawfully  prosecute  or  defend  an  action,  and  lay  out  his  own 
money  in  the  suit;  but  an  attorney  who  maintains  another  is  not  justified  by  a 
general  retainer  to  prosecute  for  him  in  all  causes.  Nor  can  an  attorney  lawfully 
<^&rry  on  a  cause  for  another  at  his  own  expense,  with  a  promise  never  to  expect 
v^lMiyment ;  and  it  is  said  to  be  questionable  whether  solicitors,  who  are  no  attorneys, 
^n,  in  any  case,  lawfully  lay  out  their  own  money  in  another's  cause.(v) 

Where  there  was  one  attorney  on  the  record,  and  another  attorney  became 
i^orc  the  trial  really  and  substantially  the  attorney  for  the  client  in  the  conduct  of 
^e  suit,  and  the  latter  afler  verdict,  but  before  judgment,  bond  fide  purchased 
irom  his  client  the  benefit  of  his  verdict,  it  was  held  that  the  transaction,  being  a 
purchase  of  the  subject-matter  of  the  suit  by  the  attorney,  was  void;  for  the 
u^mey  was  to  be  considered  as  the  attorney  having  the  management  of  the  cause, 
^d  the  purchase  was  in  effect  a  purchase  by  the  attorney  in  the  cause  of  the  sub- 
ject-matter of  it  pendente  iite,  not  for  the  purpose  of  enabling  them  to  carry  on  the 
*^t,  but  because  they  wanted  money ;  and  independently  of  the  statutes  restraining 
^be  purchase  of  property  in  suit,  it  had  been  held,  in  several  cases,  that  no  attorney 
^n  be  permitted  to  purchase  anything  in  litigation,  of  which  litigation  he  has  the 
^lUiagcmen  t  (  it) 

A  contract  whereby  an  attorney  stipulates  with  a  client  to  receive,  in  considera- 
tion of  the  large  advances  requisite  to  conducting  the  proceedings  to  a  successful 
^^sue,  over  and  above  his  legal  costs,  a  sum  which  should  be  commensurate  with  his 

(V)  Bac.  Abr.  tit.  Maintenance  (B) ;  1  Hawk.  P.  C.  c.  83,  s.  26. 
(r;  I  Hawk.  P.  C.  c.  83,  s.  29. 

(s)  Bro.  tit.  Maintenance^  44,  52;  1  Hawk.  P.  C.  c.  83,  S8.  31,  32,  33. 
(l)  1  Hawk.  Id.  8.  34. 

(ii)Bro.  tit.  Maintenance  14;  Bac.  Abr.  tit.  Maintenance  (B)  4  ;  1  Hawk.  P.  C.  c.  83, 
••-  30,  37. 

(r)  2  Inst.  564  ;  Bac.  Abr.  tit.  Maintenance  (B)  5  ;  1  Hawk.  P.  C.  c.  83,  8S.  28,  29,  30. 
(iTj  Simpson  r.  Lamb,  7  E.  ^  B.  84  (90  E.  C.  L.  R.]. 

^  '*If  any  one  lay  out  money  in  tho  prosecution  of  a  suit  to  recover  a  close  of  which  his 
r  neighbor  has  been  deprived,  and  without  which  he  must  lose  it,  he  is  no  champertor 
MaiMtainer),  becaose  right,  humanity,  and  justice,  would  approve  it :"  Johnson,  J.,  in 
f.  Chiity,  1  BaUey  401. 


^ 
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outlay  and  exertions  and  viith  the  benefit  resulting  to  the  client,  is  unlawful.     ^S^  ;^g 
contract  would  have  been  directly  in  violation  of  the  laws  against  maintenance^     if 
the  stipulation  had  been  that  the  plaintiff,  as  attorney  in  the  suit,  in  considera'^x  on 
of  his  advancing  the  funds  necessary  for  carrying  on  the  litigation,  should  receive  ^ 
portion  of  the  proceeds  or  property  to  be  recovered ;  and  the  only  difference  bet^ 
the  two  cases  is  that,  in  the  former,  the  party  would  have  the  security  of  the  j>: 
perty  ;  whereas  here  he  has  only  the  peifsonal  security  of  the  client.     But  if  he    "fce 
a  solvent  man,  he  gets  a  share  of  the  property  by  another  mode,  viz.,  by  suing  hxin 
and  obtaining  judgment.(x) 

An  agreement  to  be  carried  into  effect  in  this  country,  which  would  be  void  on 
the  ground  of  champerty  if  made  here,  is  not  the  less  void  because  it  is  made  in  a 
foreign  country,  where  such  a  contract  would  be  legal.  Where,  therefore,  an 
attorney  entered  into  an  agreement  in  France  with  a  French  subject  to  sue  fox-  a 
debt  duo  to  the  latter  from  a  person  residing  here,  whereby  the  attorney  was  to  x"^ 
ceive  by  way  of  recompense  a  moiety  of  the  amount  recovered;  it  was  held  that  tln^is 
agreement  was  void  for  champerty. (xx)  If  any  act  were  done  under  such  an  agr^^^ 
ment  in  England,  the  party  doing  it  would  be  indictable  here.(y^) 

But  there  is  a  clear  distinction  between  the  assignment  by  a  client  to  an  nitonm^  ^ 
of  the  subject-matter  of  a  suit  by  way  of  security,  and  an  absolute  sale  of  the  si 
„eQCQ-|  ject-matter  of  the  suit.    In  the  latter  case  the  attorney  might  have  an  opp^ 
■'  tupity  of  *imposing  on  his  client,  from  his  superior  knowledge  of  the  val 
of  that  subject-matter,  and  might  after  the  purchase  take  improper  means  to 
crease  the  value.     But  a  mere  assignment,  by  way  of  security,  is  open  to  no  sui 
danger,  and  may  be  very  advantageous  to  the  client.(y)     Where,  therefore,  a  die 
having  recovered  a  verdict  in  an  ejectment,  by  an  indenture,  reciting  that  he  w- 
indebt^d  to  his  attorney  in  £100  for  money  lent  and  for  work  done  as  an  attorne, 
and  was  unable  to  pay  it,  and  had  agreed  to  secure  it,  granted  the  crop  of  potato^' 
then  growing  upon  the  close,  which  was  the  subject  of  the  action,  and  ail  othi 
effects  thereon,  until  payment  of  the  £100  and  interest,  with  a  proviso  that  if 
client  paid  the  £100  and  the  interest  on  a  certain  day,  the  indenture  should 
void ;  and  the  indenture  also  contained  a  power  to  the  attorney,  on  default  of  p*S-^2 
mcnt,  to  enter,  carry  away,  and  dispose  of  the  effects  assigned ;  provided  that,  il' 
sold  the  property,  he  should  hold  the  surplus,  afler  paying  the  expenses  and  reii 
bursing  himself,  in  trust  for  the  client ;  it  was  held  that  this  deed  could  not  be  h 
peached  on  the  ground  of  either  champerty  or  maintenance. (z) 

But  no  counsellor  or  attorney  can  justify  using  any  deceitful  practice  in  main! 
nance  of  a  client's  cause:  and  they  will  be  liable  to  be  punished  for  misdemeanor-^^' 
in  this  respect  by  the  common  law,  and  also  by  the  statute  of  Westm.  1,  c.  29.(ci^^— ^ 
In  the  construction  of  this  statute  it  hath  been  holden  that  all  fraud  and  falsehoc^-^^ 
tending  to  impose  upon  or  abuse  the  justice  of  the  King's  courts  are  within  th^  •*^" 
purview  of  it;  as  if  an  attorney  sue  out  an  habere  facias  seistnam,  falsely  reciting^^^ 
recovery  where  there  was  none,  and  by  color  thereof  put  the  supposed  tenant  in  tlM-^ 
action  out  of  his  freehold.  Also  it  is  an  offence  within  the  statute  to  bring  a  prs^-  *^ 
cipe  against  a  poor  man  having  nothing  in  the  land,  on  purpose  to  oust  the  tr^  *'^* 
tenant,  or  to  procure  an  attorney  to  appear  for  a  man,  and  confess  a  judgment  wit^^^-^l 
out  any  warrant ;  or  to  plead  a  false  plea,  known  to  be  utterly  groundless,  and  i  .^      ^ 


(x)  Earlc  v.  Hopwood,  9  C.  B.  (N.  S.^  556  (99  E.  C.  L.  R.).     Quarej  whether,  if  this  pi 
cbase  had  been  by  a  stranger,  it  would  liave  been  lawful. 

(xx)  Grell  v.  Levy,  IG  C.  B.  (N.  S.)  73  (111  E.  C.  L.  R.). 

(yy)  Ilex  v.  Brisac,  4  East  R.  163. 

(y)  Per  Lord  Campbell,  C.  J.,  Anderson'  v,  Radcliffe,  E.  B.  k  E.  806  (96  E.  C.  L. 
citing  Wood  V.  Downes,  18  Ves.  120. 

(2)  Anderson  v.  Radcliffe,  iupra,  affirmed  in  error,  E.  B.  k  E.  819  (96  E.  C.  L.  R.),  aj 
the  ground  that  the  contract  was  confined  to  the  payment  of  a  debt  already  due  for  c( 
subject  to  taxation,  and  therefore  the  attorney  got  nothing  but  a  security  tor  a  josl  d( 
See  also  Cook  V.  Field,  15  Q.   B.  460  (69  E.  C.  L.  R.),  where  an  agreement  to  sell 
possibility  and  expectancy  of  an  estate,  in  case  the  vendor  became  devisee  of  it| 
held  lawful. 

(a)  2  Inst.  215  ;  Bac.  Abr.  and  Hawk,  mpra  (v).    The  statute  enacts  that  the  offlBn^  ^^^ 
shall  be  imprisoned  for  a  year  an<l  a  day,  and  shall  not  plead  again  if  he  be  a  pleader* 
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rented  merely  to  delay  justice  and  to  abuse  the  Court. (6)     In  most  of  these  eases, 
Cbo  Court  would  probably  grant  an  attachment  against  the  offender  on  motion. (r) 

2.  Champerty  is  a  species  of  maintenance,  being  a  bargain  with  a  plaintiff  or 
dcf<^i^dant  campum  partire,  to  divide  the  land  or  other  matter  sued  for  between 
tlieiii,  if  they  prevail  at  law ;  whereupon  the  champertor  is  to  carry  on  the  party's 
suit  at  his  own  expense.(/7)  It  is  defined  in  the  old  books  to  be,  the  unlawful 
lUflintenance  of  a  suit,  in  consideration  of  some  bargain  to  have  part  of  the  thing 
ia  dispute,  or  some  profit  out  of  it.(e) 

♦The  statute  of  Westminster  1  (3  Edw.  l\  c.  25,  enacts,  that "  no  officers  of  r*9A.Q 

tlie  King,  by  themselves  nor  by  others,  shall  maintain  pleas,  suits,  or  matters,   '- 

hanging  in  the  King's  courts,  for  lands,  tenements,  or  other  things,  for  to  have  part  or 

profit  thereof,  by  covenant  made  between  them  ;  and  he  that  doth  shall  be  punished  at 

the  King's  pleasure.     By  the  Courts  mentiojaed  in  this  statute  it  has  been  held  that 

courts  of  record  only  are  intended;  and  it  has  also   been  held   that  under  the 

word  covenant  all  kinds  of  promises  and  contracts  of  this  kind  are  included;  that 

maintenance  in  personal  actions  to  have  part  of  the  debt  or  damages,  is  as  much 

within  the  statute  as  maintenance  in  real  actions  for  a  part  of  the  land ;  and  that 

though  a  grant  of  rent  out  of  other  lands  is  not  within  the  statute,  yet  the  statute 

applies  to  a  grant  of  rent  out  of  the  lands  in  question  ;  but  that  a  grant  of  a  part 

of  a  thing  in  suit,  made  in  consideration  of  a  precedent  debt,  is  not  within  its 

nieaDing.(y*)     The  maintenance  of  a  tenant  or  defendant  is  as  much  within  the 

meaniDg  of  the  statute  as  the  maintenance  of  a  demandant  or  plaintiff.     And  it  has 

beenholden  not  to  be  material  whether  he  who  brings  a  writ  of  champerty  did  in  truth 

suffer  any  damage  by  it,  or  whether  the  plea  wherein  it  is  alleged  be  determined 

or  iwt.(.^) 

The  statute  of  Westminster  2  (13  Edw.  1),  c.  49,  enacts,  that  "the  chancellor, 
Measurer,  justices,  nor  any  of  the  King's  council,  nor  clerk  of  the  chancery,  nor  of 
^he  exchequer,  nor  of  any  justice  or  other  officer,  nor  any  of  the  King's  house,  clerk 
5*e  lay,  shall  not  receive  any  church,  nor  advowson  of  a  church,  land,  nor  tenement 
*u  fee,  by  gift,  nor  by  purchase,  nor  to  farm,  nor  by  champerty,  nor  otherwise,  so 
*ong  as  the  thing  is  in  plea  before  us,  or  before  any  of  our  officers ;  nor  shall  take 
**o  reward  thereof.  And  he  that  doth  contrary  to  this  Act,  either  himself  or  by 
^Qother,  or  make  any  bargain,  hhall  be  punished  at  the  King's  pleasure,  as  well  he 
^k%t  pur6haseth  as  he  that  doth  sell."  This  statute  extends  only  to  the  officers 
herein  named^  and  not  to  any  other  persons. (A)  But  it  so  strictly  restrains  all 
*Uch  officers  from  purchasing  any  land,  pending  a  plea,  that  they  cannot  be  excused 
**y  a  consideration  of  kindred  or  affinity,  and  they  are  within  the  meaning  of  the 
*^tate  by  barely  making  si|ch  a  purchase,  whether  they  maintain  the  party  in  his 
•'Ut  or  not ;  whereas  such  a  purchase  for  good  consideration  made  by  any  other 
P^won,  of  any  terre-tenant,  is  no  offence,  unless  it  appear  that  he  did  it  to  maintain 
^party.(t) 

The  28  Edw.  1,  c.  11,  reciting  that  the  King  had  theretofore  ordained  by  statute 

^at  none  of  his  ministers  should  take  no  plea  for  maintenance,  by  which  statute 

^^her  officers  were  not  bounded,  enacts  that  *'  the  King  will  that  no  officer,  nor  any 

^^heT  (for  to  have  part  of  the  thing  in  plea)  shall  not  take  upon  him  the  business 

^at  is  in  suit;  nor  none  upon  any  such  covenant  shall  give  up  his  right  to  another; 

•nd  if  any  do,  and  he  be  attainted  thereof,  the  taker  shall  forfeit  unto  the  King  so 

^saucb  of  his  lands  and  goods  as  doth  amount  to  the  value  of  the  part  that  he  hath 

purchased  for  sueh  maintenance.     And  for  this  atteindre,  *whosoever  will  r^icQpi 

ahall  be  received  to  sue  for  the  King  before  the  justices  before  whom  the  '-  " 

plea  hangeth,  and  the  judgment  shall  be  given  by  them.     But  it  may  not  be  under- 

•*ood  hereby,  that  any  person  shall  be  prohibit  to  have  counsel  of  pleaders,  or  of 

(M  2  Inst.  215  ;  Dy.  362  ;   1  Hawk.  P.  C.  c.  83,  s.  33,  et  seq. 
U)  Bac.  Abr.  tit.  Maintenance  in  the  margin. 
W  4  Blac.  Com.  135. 

{«)  P«r  Tindal,  C.  J.,  Stanley  r.  Jones,  7  Bing.  3YY  (20  E.  C.  L.  R.);  5  M.  k  P.  193. 
(/)  See  the   authorities  collected  in  1  Hawk.  P.    C.   c.  84,   s.  3,  et  seq.;   Bac.  Abr. 
^^  C^perty. 

Wlb.    Ibid.  (A)  2  Inst.  484,  485. 

W I  Hawk.  P.  Co.  84,8.  12. 
▼01. 1.— 14 
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learned  men  in  the  law  for  his  fee,  or  of  his  parents  or  next  friends."     Upon 
statute  it  seems  to  be  agreed  that  champerty  in  any  action  at  law  is  within  it;  : 
a  purchase  of  land,  pending  a  suit  in  equity  concerning  it,  has  also  been  holdei 
be  within  the  statute  ;  also  a  lease  for  life  or  years,  or  a  voluntary  gift  of  Isk 
pending  a  plea,  is  as  much  within  the  statute  as  a  purchase  for  money.     But  neii 
a  conveyance  executed,  pending  a  plea,  in  pursuance  of  a  precedent  bargain^ 
any  surrender  by  a  lessee  to  his  lessor,  nor  any  conveyance  or  promise  thereof  iKxs^^e 
by  a  fjither  to  his  son,  or  by  any  ancestor  to  his  heir  apparent,  nor  a  gift  of  land    in 
suit,  after  the  end  of  it,  to  a  counsellor,  for  his  fee  or  wages,  without  any  kind    of 
precedent  bargain  relating  to  such  gift,  are  within  the   meaning  of  the  statute. ^/r) 
A  bargain  by  a  man,  who  has  evidence  in  his  own  possession  respecting  a  matter   in 
dispute  between  third  persons,  and  who  at  the  time  professes  to  have  the  means  of 
procuring  more  evidence,  to  purchase  from  one  of  the  contending  parties,  as   tlie 
price  of  the  evidence  which  he  so  possesses  or  can  procure,  an  eighth  part  or  sha.  re 
of  the  sum  of  money,  which  shall  be  recovered  by  means  of  the  production  of  itM-^^ 
evidence,  is  an  illegal  agreement;  and  if  there  be  any  diflference  between  sucIb.    * 
contract,  and  direct  champerty,  it  is  strongly  against  the  legality  of  such  contract "^j 
as  besides  the  ordinary  objection,  that  a  stranger  to  the  controversy  has  acquired    ^^ 
interest  to  carry  on  the  litigation  to  the  uttermost  extent,  by  every  influence  a. 
means  in  his  power,  the  bargain  to  furnish  and  to  procure  evidence  for  the 
sideration   of  a   money  payment   in   proportion  to  the  effect  produced  by  su- 
evidence,  has  a  direct  tendency  to  pervert  the  cause  of  justice.(/)     So  where  a 
was  filed  for  the  purpose,  among  other  things  of  declaring  an  agreement  voi 
which  has  been  made  by  a  seaman  for  the  sale  of  his  chance  of  prize  money  to 
prize  agents,  who  were  to  carry  on  the  suit.  Sir  W.   Grant,  M.   R.,  expressed 
opinion  that  the  agreement  was  void,  as  amounting  to  champerty.(m) 

Where  to  a  declaration  upon  an  agreement  the  defendant  pleaded  that  oi 
Towuley  died  possessed  of  personal  property,  intestate  and  without  any  knoi 
relation,  and  that  administration  had  been  granted  to  the  Solicitor  to  the  Treasni 
for  the  use  of  the  Queen,  and  that  the  defendant  was  ignorant  of  his  being  relat 
to  Townley,  or  in  any  way  entitled  to  the  property,  and  that  the  plaintiff  and  oi 
Kosdz  represented  to  the  defendant  that  they  would  supply  and  give  such  inform 
tion  and  evidence,  in  case  it  should  be  necessary  that  proceedings  should  be  taken 
the  defendant  at  law  or  in  equity  for  the  recovery  of  the  property,  that,  by  meai 
*9fi*>l  ^^^  ^^^^  information  and  evidence,  the  defendant  should  *aud  might  reoov*' 
""-^  the  property,  provided  the  defendant  would  enter  into  an  agreement  wi^ 
the  plaintiff  and  Kosaz  to  pay  each  of  them  one-fifth  of  the  property  so  re<K)vereC 
and  that  it  was  thereupon  unlawfully  agreed  between  tjie  parties  that  the  plaintr 
and  liosaz  should  give  and  supply  such  information  and  evidence  in  case  of  pi 
ceedJngs  being  taken  at  law  or  in  equity  for  recovery  of  the  property,  that, 
means  of  such  information  and  evidence  the  defendant  should  successfully  reoov 
the  property ;  and  that  if  by  means  of  such  information  and  evidence  the  defeoda^ 
should  actually  recover  the  property,  he  would  pay  each  of  them  one-fifth  of 
amount ;  and  that  for  the  purpose  of  carrying  this  illegal  agreement  into  effect  ^^^ff^ 
parties  euti'red  into  the  agreement  set  out  in  the  declaration,  and  that  it  was  und-^^^^ 
the  illegal  agreement  that  the  property  was  actually  recovered ;  it  was  held  ik^^^^ 
this  was  maintenance  in  its  worst  aspect.  The  plaintiff  and  Kosaz,  entire  strange^^''^^ 
to  the  property,  which  they  say  the  defendant  has  a  title  to,  but  which  is  in  t' — M^^^ 
possession  of  another  claiming  title  to  it,  agree  with  the  defendant  that  legal  pf  "^^^ 
ceedings  shall  be  instituted  in  his  name  lor  the  recovery  of  it,  and  that  they  ^'^^^T 
supply  him,  not  with  any  specified  or  definite  documents  or  information,  but  wet  ^■^W"' 
evidence  that  shall  be  sufficient  to  enable  him  successfully  to  recover  the  properiW^  "O^' 
each  of  them  is  to  have  one-fifth  of  the  property  when  so  recovered ;  and  unL-^^^ 

{k)  Bac.  Abr.  tit.  Champerty ;  1  Hawk.  P.  C.  c.  84,  s.  14,   et  seq.     But  with  respec 
the  couusellor,  it  is  said  that  it  seems  dangerous  tor  him  to  meddle  with  any  such 
since  it  eannot  but  carry  with  it  a  strong  presumption  of  champerty :  2  Inst.  564. 

(/)  Stanley  v.  Jones,  7  Bing  369  (20  E.  C.  L.  R.)  ;  5  M.  &  P.  193 ;  Potts  v.  Sparrow, 
k  P.  749  (25  E.  C.  L.  R.). 

(m)  Stevens  v.  Bagwell,  15  Ves.  139.  J 


c;hap..xx.]  Op  Maintenance — Punishment.  262 

^^e  evidence  with  which  they  supply  him  is  sufficient  for  this  purpose,  they  are  to 
l:save  nothing,  They  are  not  to  employ  the  attorney  or  to  advance  money  to  carry 
the  litigation ;  but  they  are  to  supply  that  upon  which  the  event  of  the  suit 
depend,  evidence ;  and  they  are  to  supply  it  of  such  a  nature  and  in  such 
C]|Uantity  as  to  secure  success.  The  plaintiff  purchases  an  interest  in  the  property 
%ti  dispute,  bargains  for  litigation  to  recover  it,  and  undertakes  to  maintain  the  de- 
^4Bndant  in  the  suit  in  a  manner  of  all  others  the  most  likely  to  lead  to  perjury  and 
-CO  a  perversion  of  justice.  Upon  principle  such  an  agreement  is  clearly  illegal,  and 
/Stanley  v.  Jone$(o)  is  an  express  authority  to  that  effect. (j? ) 

3.  Another  species  of  maintenance  appears  to  be  the  offence  of  huyhig  or  seUing 
g^    pretended  title ;  of  which  it  is  said  in  the  books  that  it  seems  to  be  a  high 
offence  at  common  law,  as  plainly  tending  to  oppression,  for  a  man  to  bay  or  sell  at 
ao  under  rate  a  doubtful  title  to  lands  known  to  be  disputed,  to  the  intent  that  the 
lt>uyeT  may  carry  on  the  suit,  which  the  seller  does  not  think  it  worth  his  while  to  do. 
And  it  seems  not  to  be  material  whether  the  title  be  good  or  bad;  or  whether  the 
seller  were  in  possession  or  not,  unless  the  possession  were  lawful  and  uncontested.(g) 
Offences  of  this  kind  are  also  restrained  by  several  statutes.     The  1  Rich.  2,  c.  9, 
enacts,  that  no  gift  or  feoffment  of  lands  or  goods  in  debate  under  legal  pro- 
ceedings, as  mentioned  in  the  statute,  shall  be  made ;  and  that,  if  made,  they  shall 
be  bolden  for  none  and  of  no  value.(r)     The  26  &  27  Vict.  c.  125  repeals  the  1 
Kich.  2,  c.  9.     And  by  the  13  Edw.  1,  c.  49,  no  person  of  the  King's  house  shall 
buy  any  title  whilst  the  thing  is  in  dispute,  on  pain  of  both  the  buyer  and  seller 
being  punished  at  *tho  King's  pleasure.     There  is  also  a  provision  of  the   r^KQ^o 
32  Hen.  8,  c.  9,  that  no  one  shall  buy  or  sell,  or  obtain  any  pretended  right   '-  *" 
or  title  to  land,  unless  the  seller,  his  ancestors,  or  they  by  whom  he  claims,  have 
been  in  possession  of  the  same,  or  of  the  reversion  or  remainder  thereof,  or  taken 
^he  rents  or  profits  for  one  whole  year  before,  on  pain  that  both  seller  and  buyer 
^hall  each  forfeit  the  value  of  such  land,  the  one-half  to  the  King,  and  the  other  to 
hinj  who  will  8ue.(«) 

The  offences  of  champerty  and  buying  of  titles,  laid  or  alleged  in  any  declara- 
tion or  information,  may  be  laid  in  any  county,  at  the  pleasure  of  the  in  former.  (^ 

By  the  common  law  all  unlawful  maintainors  are  not  only  liable  to  render  damages 
in  an  action  at  the  suit  of  the  party  grieved,  but  may  also  be  indicted  and  fined, 
*nd  imprisoned,  &c. ;  and  it  seems  that  a  court  of  record  may  commit  a  man  for 
•n  act  of  maintenance  in  the  face  of  the  Court.(»*) 

Some  pains  and  penalties  are  also  attached  to  this  offence  by  statute.  The  1 
Rich.  2,  c.  4,  enacts,  that  no  person  whatsoever  shall  take  or  sustain  any  quarrel 
W  maintenance,  in  the  country  or  elsewhere,  on  grievous  pain  ;  that  is  to  say,  the 
Ivings  counsellors  and  great  officers,  on  a  pain  that  shall  be  ordained  by  the  King 
himself,  by  the  advice  of  the  lords  of  this  realm ;  and  other  officers  of  the  King, 
''ti  pain  to  lose  their  offices  and  to  be  imprisoned  and  ransomed,  &c. ;  and  all  other 
persons,  on  pain  of  imprisonment  and  ransom.  And  by  the  32  Hen.  8,  c.  9,  main- 
tenance IS  subjected  to  a  forfeiture  of  ten  pounds :  one  moiety  to  the  King,  and  the 
other  moiety  to  the  informer,  (t;)  ^ 

(o)  Supra. 

ip)  Sprye  v.  Porter,  7  E.  &  B.  58  (90  E.  C.  L.  R.). 

(9)  Bac.  Abr.  Maintenance  (E)  ;  1  Hawk.  P.  C.  c.  86,  8.  1;  Moore  751;  Hob.  115; 
**lowd.  80. 

.    (r)  Bnt  as  between  the  feoffor  and  feoffee,  feoffments  of  this  kind  are  effectual :  Co. 
*-lt.  369. 

(t)  Hot  the  statute  provides  that  any  person,  being  in  lawful  possession  by  taking  the 

■'^nts  and  profits,  may  bay  or  get  the  pretended  right  or  title  of  any  other  person  to  the 

^^me.    And  it  also  provides,  that  no  person  shall  be  charged  with  these  penalties  unless 

•ued  within  a  year  after  the  offence.     For  the  construction  of  this  statute,  see  1  Hawk.  P. 

^-  c.  86,  8.  7,  ei  teg. 

(0  31  £Hz.  c.  5,  s.  4 ;  1  Hawk.  P.  C.  c.  84,  s.  20,  and  c.  86,  s.  18. 

(«)  2  Roll.  Abr.  114 ;  2  Inst.  208  j  Hetl.  79  j  1  Hawk.  P.  C.  c.  83,  s.  38 ;  Bac.  Abr.  tit. 
««««i«i«  (C). 

(*)  For  the  construction  of  these  statutes  see  1  Hawk.  P.  G.  c.  80,  s.  43,  et  teq. 
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*264]  *CHAPTER  THE  TWENTY-FIRST. 

OF   EMBRACERY,   AND   DISSUADING   A   WITNESS   PROM    GIVING   EVIDENCE- 

Embraoery  is  another  species  of  maintenance,  and  consists  in  such  practices    as 
tend  to  affect  the  administration  of  justice  bj  improperly  working  upon  the  minds 
of  jurors.     It  seems  clear  that  any  attempt  whatsoever  to  corrupt  or  influence,,    or 
instruct  a  jury  in  the  cause  beforehand,  or  in  any  way  to  incline  them  to  be  more 
favorable  to  the  one  side  than  to  the  other;  by  money,  promises,  letters,  threats,    or 
persuasions,  except  only  by  the  strength  of  the  evidence  and  the  arguments  of  tlie 
counsel  in  open  Court,  at  the  trial  of  the  cause,  is  a  proper  act  of  embracery, 
whether  the  jurors  on  whom  such  attempt  is  made  give  any  verdict  or  not,    or 
whether  the  verdict  given  be  true  or  false. (a)*     And  it  has  been  adjudged   tl^at 
the  bare  giving  of  money  to  another,  to  be  distributed  among  jurors,  is  an  offei^ce 
of  the  nature  of  embracery,  whether  any  of  it  be  afterwards  actually  so  distribut:«i 
or  not.     Tt  is  also  clear  that  it  is  as  criminal  in  a  juror  as  in  any  other  person      ^ 
endeavor  to  prevail  with  his  companions  to  give  a  verdict  for  one  side  by  £»  '^'^ 
practices  whatsoever;  except  only  by  arguments  from  the  evidence  which  may  ht^-^® 
been  produced,  and  exhortations  from  the  general  obligations  of  conscience  to  g  :^^® 
a  true  verdict.     And  there  can  be  no  doubt  but  that  all  fraudulent  contrivan^^^^ 
whatsoever  to  secure  a  verdict  are  high  offences  of  this  nature ;  as  where  persc^^^"* 
by  indirect  means  procure  themselves  or  others  to  be  sworn  on  a  tales  in  order 
serve  one  side,(6)  . 

It  is  said  that  generally  the  giving  of  money  to  a  juror  after  the  verdict,  with"^'*'''^^ 


any  precedent  contract  in  relation  to  it,  is  an  offence  savoring  of  the  nature  of  e^  ^  " 
bracery;  but  this  does  not  apply  to  the  reasonable  recompense  usually  allowed 
jurors  for  their  expenses  in  travelling. (c) 

The  law  will  not  suffer  a  mere  stranger  so  much  as  to  labor  a  juror  to  appei^^^  ' 
and  Uct  according  to  his  conscience }  but  it  seems  clear  that  a  person  who  m^  ^  j 
justify  any  other  act  of  maintenance,((Z)  may  safely  labor  a  juror  to  appear  ai  ^  ^° 


-in- 


give  a  verdict  according  to  his  conscience;  bot  that  no  other  person  can  justii  ^  ^ 
intermeddling  so  far.  And  no  one  whatsoever  can  justify  the  laboring  a  juror  n»  -^^^ 
to  appear,  (c)  ^^ 

Offences  of  this  kind  subject  the  offender  to  be  indicted  and  punished  by  ^m-^^^^ 
*9rM  ^"^  imprisonment  in  the  same  manner  as  all  *other  kinds  of  unlawful  mai:  -^ 
■'  tenance  do  by  the  common  law.(/)  They  are  also  restrained  by  statutes^^ 
the  5  Edw.  3,  c.  10,  enacting,  that  any  juror  taking  of  the  one  party  or  the  oth^^^-^®' 
and  being  duly  attainted,  shall  not  be  put  in  any  assizes,  juries,  or  inquests,  ar^-^^ 
shall  be  commanded  to  prison,  and  further  ransomed  at  the  King's  will;  and  tB"-^***^ 
34  Edw.  3,  c.  8,  enacting,  that  a  juror  attainted  of  such  offence  shall  be  imprisons  ^^ziei 
for  a  year.  The  38  Edw.  3,  c.  12,  enacts,  that  if  any  jurors,  sworn  in  assizes  ai^^-^^* 
other  inquests,  take  anything,  and  be  thereof  attainted,  every  such  juror  shall  p^^c3** 
ten  times  as  much  as  he  hath  taken.     "  And  that  all  the  embracers  to  bring  ?^ 

procure  such  inquest  in  the  country,  to  take  gain  or  profit,  shall  be  punish^  Ha 

the  same  manner  and  form  as  the  jurors;  and  if  the  juror  or  embracer  so  attaint*^'^::^'  ^ 
have  not  whereof  to  make  gree  in  the  manner  aforesaid,  he  shall  have  the  imprisoc^*^^*^'** 
ment  of  one  year.(</)  The  32  Hen.  8,  c  9,  enacts,  that  no  person  shall  embra^^*^-*^ 
any  freeholders  or  jurors  upon  pain  of  forfeiting  ten  pounds,  half  to  the  King,  a-^*^^" 
half  to  him  that  shall  sue  within  a  year. 

The  6  Geo.  4,  c.  50,  s.  62,  repeals  so  much  of  the  5  Edw.  3,  c.  10,  *'  as  re! 


tes 


to  the  punishment  of  a  corrupt  juror,"  and  so  much  of  the  34  Edw.  3,  c.  8,  **         ^ 

(a)  1  Hawk.  P.  C.  c.  86,  s.  1,  5 ;  4  Blac.  Com.  140. 

(b)  1  Hawk.  P.  C.  c.  85,  s.  4;  The  King  v.  Opie,  1  Saund.  301. 

(c)  1  Hawk.  P.  C.  c.  85,  s.  3.    *  (d)  AnUj  256,  et  aeq, 

(e)  1  Hawk.  P.  C.  c.  85,  e.  6.  (/)  Id.  a.  7  ;  4  Bac.  Com.  140. 

iff)  Upon  the  construction  of  these  statutes,  see  1  Hawk.  P.  C.  c.  85,  s.  11,  H  nq. 


1  State  V,  Sales,  2  Nev.  268. 
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^Jireets  the  proceedings  against  jurors  taking  a  reward  to  give  their  verdict;''  and 
0O  much  of  the  38  Edw.  3,  c  12,  "as  ordains  the  penalty  on  corrupt  jurors  and 
embracers/'  and  enacts  and  declares,  hj  sec.  61,  that  "  notwithstanding  anything 
Xmerein  contained,  every  person  who  shall  he  guilty  of  the  offence  of  embracery,  and 
^-very  juror  who  shall  wilfully  or  corruptly  consent  thereto,  shall  and  may  be  re- 
ctively  proceeded  against  by  indictment  or  information,  and  be  punished  by  fine 
nd  imprisonment,  in  like  manner  as  every  such  person  might  have  been  before  the 
passing  of  this  Act.'' 

All  who  endeavor  to  stifle  the  truth,  and  prevent  the  due  execution  of  justice, 
3.re  highly  punishable;  and  therefore  the  dissuading  or  endeavoring  to  dissuade  a 
<«ritness  from  giving  evidence  against  a  person  indicted  is  an  offence  at  common 
Iaw,  though  the  persuasion  should  not  succeed. (A) ^ 


I 
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OP  barelatrt,  and  op  suing  in  the  name  op  a  fictitious  plaintiff. 

A  BARRATOR  is  defined  to  be  a  common  mover,  exciter,  or  maintainer  of  suits 
or  quarrels,  in  courts  of  record,  or  other  courts,  as  the  county  court,  and  the  like ; 
or  in  the  country,  by  taking  and  keeping  possession  of  lands  in  controversy,  by  all 
kindd  of  disturbance  of  the  peace,  or  by  spreading  false  rumors  and  calumnies 
whereby  discord  and  disquiet  may  grow  among  neighbors.(a)  But  one  act  of  this 
description  will  not  make  any  one  a  barrator,  as  it  is  necessary  in  an  indictment  for 
^his  offence  to  charge  the  defendant  with  being  a  common  barrator,  which  is  a 
^rm  of  art  appropriated  by  law  to  this  crime.(^)  It  has  been  holden,  that  a  man 
^kall  not  be  adjudged  a  barrator  in  respect  of  any  number  of  false  actions  brought 
vy  him  in  his  own  right  ;(c)  but  this  is  doubted,  in  case  such  actions  be  merely 
gi^undless  and  vexatious,  without  any  manner  of  color,  and  brought  only  with  a 
design  to  oppress  the  defendants. (r/)** 

Ad  attorney  cannot  bo  deemed  a  barrator  in  respect  of  his  maintaining  another 
^  a  groundless  action,  to  the  commencing  whereof  he  was  in  no  way  privy. (e) 

(h)  1  Hawk.  P.  C.  c.  21,  s.  15;  Rex  v.  Lawley,  2  Str.  904,  See  as  to  mere  attempts  to 
Commit  crimes,  see  ante,  p.  83.  And  see  an  indictment  for  dissuading  a  witness  from 
S'tring  evidence  against  a  person  indicted,  2  Chit.  Crim.  L.  235;  and  an  indictment  for  a 
Conspiracy  to  prevent  a  witness  from  giving  evidence  :  Rex  v.  Stcventon,  2  East  R.  362. 
"^ad  see  Rex  r.  Edwards,  pottj  "  Perjury." 

(«)  Rex  r.  Urlyn,  2  Sannd.  308,  note  (I) ;  1  Hawk.  P.  C  c.  81,  ss.  I,  2  ;  Co.  Lit.  368  ;  8 
^«p.  36.  Barrator  is  said  to  be  a  forensic  term  taken  from  the  Normans.  The  Islandic 
^Hd  ficaodinavian  haratta^  the  Anglo-Norman  haret^  and  the  Italian  baratta,  are  all  words 
•*gnifjing  a  quarrel  or  contention.     See  the  notes  to  Bac.  Abr.  tit.  Barratry  (A). 

\h)  8  Co.  36 ;  Rex  v,  Hardwicke,  1  Sid.  282  ;  Reg.  r.  Hannon,  6  Mod.  31 1. 

\c)  Roll.  Abr.  355.  (rf)  1  Hawk.  P.  C.  c.  81,  s.  3. 

(«)  1  Hawk.  P.  C.  c.  81,  s.  4. 

*<8tat«  V.  Keyes,  8  Verm.  57 ;  State  v.  Carpenter,  20  Ibid.  9. 

'The  books  are  not  perfectly  explicit,  whether  three  acts  of  barratry  are  absolutely, 
^nd  in  all  cases,  necessary  to  constitute  the  perpetrator  of  them  a  common  barrator.    The 
comniencing  of  three  suits,  where  one  may  serve  every  justifiable  purpose,  may  be  evi- 
dence of  three  acts  of  barratry,  if  particular  directions  were  given  to  the  attorney,  with  a 
^alicioas  design  to  harass  and  oppress  the  debtor.     But  if  there  is  no  evidence  of  such 
direction,  from  which  an  inference  may  be  drawn  of  an  intention  to  oppress,  the  iudict- 
^<ni  cannot  be  supported,  for  without  such  evidence  there  is  no  barratry:  Comm    r. 
**CQlloch,  16  Mass.  Rep.  227.     See  State  v,  Chitty,  I  Bailey  379 ;  where  in  the  o,)inion 
^nree  acts  seems  considered  as  necessary.     The  moving  and  exciting  of  criminal  prose- 
cutions is  barratry ;  and  this,  though  a  wrong  may  have  been  done,  or  petty  offence  com- 
mitted, if  the  motive  were  bad.     A  magistrate  as  well  as  a  private  person,  is  liable  to  be 
"^dieted  for  this  offence :  State  v,  Chitty,  1  Bailey  379. 
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Ad(1  it  seems  to  have  been  holden  that  a  feme  covert  cannot  be  indicted  as 
common  barrator ;(/)  but  this  opinion  is  considered  as  questionable.C//) 

In  an  indictment  for  this  offence  it  seems  to  be  unnecessary  to  allege  it  to  ha\ 
been  committed  at  any  certain  place ;  because,  from  the  nature  of  the  crime,  coi 
sisting  in  the  repetition  of  several  acts,  it  must  be  intended  to  have  happened  i 
several  places;  wherefore  it  is  said  that  the  trial  ought  to  be  by  a  jury  from  tl 
body  of  the  county. (A)  As  the  indictment  may  be  in  a  general  form,  stating  tl 
defendant  to  be  a  common  barrator,  without  showing  any  particular  facts,  it 
clearly  settled  that  the  prosecutor  must,  before  the  trial,  give  the  defendant  a  nol 
of  the  particular  acts  of  barratry  which  he  intends  to  prove  against  him ;  and  tha 
if  he  omit  to  do  so,  the  Court  will  not  suffer  him  to  proceed  in  the  trial  of  the  ii 
j^Q«^,  dictment.(i)  And  the  prosecutor  will  be  confined  *to  his  note  of  partici 
'  -I  lars,  and  will  not  be  at  liberty  to  give  evidence  of  any  other  acts  of  barrati 
than  those  which  are  therein  stated. (A;)* 

It  has  been  adjudged  that  justices  of  peace,  a4s  stick,  have  by  virtue  of  tl 
commission  of  the  peace,  authority  to  inquire  and  hear  this  offence,  without  an 
special  commission  of  oyer  and  terminer. (/) 

The  punishment  for  this  offence  in  common  persons  is  by  fine  and  imprisonmen 
and  binding  them  to  their  good  behavior ;  and  in  persons  of  any  profession  reli 
ting  to  the  law,  a  further  punishment  by  being  disabled  to  practice  for  tl 
future. (m)  And  it  may  be  observed,  that  by  12  Geo.  1,  c.  29,  s.  4,  if  any  perse 
convicted  of  common  barratry  shall  practice  as  an  attorney,  solicitor,  or  agent,  i 
any  suit  or  action  in  England,  the  judge  or  judges  of  the  Court  where  such  suit  c 
action  shall  be  brought  shall,  upon  complaint  or  information,  examine  the  matU 
in  a  summary  way  in  open  Court;  and,  if  it  shall  appear  that  the  person  complaine 
of  has  offended,  shall  cause  such  offender  to  be  transported  for  seven  ycar8.(n) 

In  this  place  may  be  mentioned  another  offence  of  equal  malignity  and  audacious 
ness;  that  of  suing  another  in  the  name  of  a  fictitious  plaintiff;  either  one  nc 
in  being  at  all,  or  one  who  is  ignorant  of  the  suit.  This  offence,  if  committed  i 
any  of  the  King's  superior  Courts,  is  left,  as  a  high  contempt,  to  be  punished  a 
their  discretion ;  but  in  Courts  of  a  lower  degree,  where  the  crime  is  equally  pe 
nicious,  but  the  authority  of  the  judges  not  equally  extensive,  it  is  directed  by  th 
8  Eliz.  c.  2,  s.  4,  to  be  punished  by  six  months'  imprisonment,  and  treble  damag 
to  the  party  injured. (o) 

(/)  Bac.  Abr.  tit.  Baron  and  Feme  (O)  in  the  notes,  citing  Roll.  Rep.  39. 

((/)  1  Hawk.  P.  C.  c.  81,  8.  6. 

(A)  Parcel's  case,  Cro.  Eliz.  195 ;  1  Hawk.  P.  C.  c.  81,  s   11 ;  Bac.  Abr.  tit.  Barratry  (B 

(i)  Rex  V,  Grove,  5  Mod.   18 ;  J'Ansoa  v.  Stuart,  1  T.  R.  748,  per  BuUer,  J. ;  and  p 
Heath,  J.,  in  Rex  v.  Wylie,  I  New  R.  95. 

(k)  Goddard  v.  Smith,  6  Mod.  262. 

(/)  Barnes  v.  Gonstantine,  Ye\v.  46 ;  Cro.  Jac.  32 ;  s.  c.  recognized  in  Bnsby  v,  Watsci 
2  Blac.  R.  1050.     See  Rex  v.  Urlyn,  2  Saund.  308,  note  (1).     In  Hawk.  P.  C.  c.  81,  8. 
there  is  a  qwere  to  this  point,  as  having  been  ruled  differently  in  Rolle's  Reports. 

(m)  34  Edw.  3,  c.  1 ;  1  Hawk.  P.  C.  c.  81,  s.  14;  Bac.  Abr.  til.  Barratry  (C) ;  4  Bl« 
Com.  134. 

(n)  Now  penal  servitude  for  any  term  not  exceeding  seven  and  not  less  than  three  yca^ 
by  the  20  &  21  Vict.  c.  3,  s.  2,  ante^  p.  4.     This  Act  was  revived  and  made  perpetual 
21  Geo.  2,  c.  3. 

(o)  4  Blac.  Com.  134. 

1  An  indictment  charging  the  defendant  generally  as  a  common  barrator  is  sufficie  ' 
But  the  prosecutor  must  before  the  trial  give  the  defendant  a  note  of  particulars.  TZ 
note  is  not  a  matter  of  technical  nicety.  If  it  so  identify  the  several  legal  proceeding: 
intended  to  be  given  in  evidence  as  acts  of  barratry,  that  the  defendant  by  pursuing  S 
notice  could  readily  find  the  records  of  the  several  proceedings,  it  is  sufficient :  Comm  - 
Davis,  11  Pick.  424.  This  note  forms  no  part  of  the  record,  and  cannot  furnish  groiB- 
for  a  motion  in  arrest  of  judgment:  State  v.  Chitty,  1  Bailey  379.  The  st.  32  H.  8,  c — 
limiting  suits  and  prosecutions  for  bracery,  maintenance,  champerty,  kc.<,  to  one 
after  the  offence  committed,  does  not  apply  to  barratry.     Ibid. 
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*CHAPTER  THE  TWEXTY-THIRD  [*268 

OF  BIGAMY. 

The  offence  of  having  a  plurality  of  wives  at  the  same  time  is  more  correctly  de- 

ominated  polygamy  ;  but,  the  name  hirjamy  having  been  more  frequently  given 

it  in  legal  proceedings,  it  may  perhaps  be  a  means  of  more  ready  reference   to 

t  of  the  offence  under  the  latter  title. (a)     Originally  this  offence  was  considered 

of  ecclesiastical  cognizance  only;  and  though  the  4  Edw.  1,  stat.  3,  c.  5,  treated 

as  a  capital  crime,  it  appears  still  to  have  been  lef^  of  doubtful  temporal  cogni- 

Dce,  until  the  1  Jac.  1,  c.  11,  declared  that  such  offence  should  be  felony. 

The  provisions  of  this  statute  were  in  several  respects  defective.     A  person 

hose  consort  had  been  abroad  for  seven  years,  though  known  to  be  living,  might 

ave  married  again  with  impunity.     And  so  might  a  person  who  was  only  divorced  a 

\%(i  et  thoro.     The  9  Geo.  4,  c.  31,  therefore  repealed  the  statute  of  James,  and 

at  Act  is  repealed  by  the  24  &  25  Vict.  c.  95 ;  and  by  the  24  &  25  Vict  c.  100, 

57,  "  Whosoever,  being  married,  shall  marry  any  other  person  during  the  life  of 

e  former  husband  or  wife,  whether  the  second  marriage  shall  have  taken  place 

England  or  Ireland  or  elsewhere,  shall  be  guilty  of  felony,  and  being  convicted 

ereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude 

T  any  term  not  exccding  seven  years  and  not  less  than  three  years^-or  to  be  im- 

"isoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,(i)  and 

lysuch  offence  may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished 

i^n  any  county  or  place  in  England  or  Ireland  where  the  offender  shall  be  appre- 

l^ended  or  be  in  custody,  in  the  same  manner  in  all  respects  as  if  the  offence  had 

^>«€n  actually  committed  in  that  county  or  place.     Provided  that  nothing  in  this 

^^€tion  contained  shall  extend  to  any  second  marriage  contracted  elsewhere  than 

in  England  and  Ireland  by  any  other  than  a  subject  of  Her  Majesty,  or  to  any 

P^i^n  marrying  a  second  time  whose  husband  or  wife  shall  have  been  continually 

J|osent  from  such  person  for  the  space  of  seven  years  then  last  past,  and  shall  not 

'^^e  been  known  by  such  person  to  be  living  within  that  time,  or  shall  extend  to 

*^y  person  who,  at  the  time  of  such  second  marriage,  shall  have  been  divorced  from 

J**€  bond  of  the  first  marriage,  or  to  any  person  whose  fofmer  marriage  shall  have 

*^^ii  declared  void  by  the  sentence  of  any  Court  of  competent  jurisdiction."(c) 

^    *It  was  held  under  the  1  Jac.  1,  that  if  a  woman  married  a  husband  in   r+ofjQ 

^^land,  and  afterwards,  such  husband  still  living,  married  another  bus-  '- 

^iid  in  England,  it  was  within  the  Act.     But  that  if  she  married  a  husband  in 

*^*Jgland,  and  afterwards,  such  husband  still  living,  married  another  husband  in 

'^'^Und,  it  was  not  within  the  Act:  on  the  ground  that  the  second  marriage, which 

^*one  constituted  the  offence,  was  a  fact  done  within  another  jurisdiction;  and, 

~|*ough  inquirable  here  for  some  purposes,  like  all  transitory  acts,  was  not  cogniza- 

^*«  as  a  crime  by  the  rule  of  the  common  law;(rf)  but  the  24  <&;  25  Vict.  c.  100, 

]?^*ke8  the  second  marriage  whether  "in  England  or  elsewhere,"  bigamy;  and  so 

^*d  the  9  Geo.  4,  c.  31 ;  so  that  where  the  prisoner,  a  subject  of  her.  Majesty, 

J^'ially  resident  at  Carlisle,  married  in  Scotland,  and  according  to  the  law  of  Scot- 

^•^d,  Anne  Ashton,  also  in  like  manner  resident  in  Carlisle,  and  afterwards,  whilst 

^*ie  gaid  Anno  was  alive,  the  prisoner,  who  continued  resident  at  Carli.^le,  married 

!^  Scotland,  according  to  the  law  of  Scotland,  Jane  Lister,  also  usually  resident 

Jj*  Carlisle;  it  was  held  that  he  was  guilty  of  bigamy  under  the  9  Geo.  4,  c.  31,  s. 

2 ;  for  at  the  time  of  his  second  marriage  he  was  a  person  married,  and  the 

(9)  Bigamy,  in  ita  proper  signification,  is  said  to  mean  only  being  twice  married,  and 
I  ^t  baring  a  plurality  of  wives  at  once.  According  to  the  canonists,  bigamy  consisted 
j^  **^arrying  two  virgins  successively,  one  after  the  death  of  the  other;  or  in  once  marry- 

S  •  widow:  4  Blac.  Com.  163,  note  6.     And  see  Bac.  Abr.  tit.  Bigamyy  in  the  notes. 
^^    (^)  As  to  principals  in  the  second  degree,  accessories,  and  hard  labor,  &c.     See  ante, 

*^^-  X  a. 

(^)  TIrti  elaose  is  taken  from  the  9  Geo.  4,  c.  31,  s.  22,  and  10  Geo.  4,  c.  34,  s.  26  (I). 
i^)  1  WA%  692,  693 ;  1  East  P.  C.  c.  12,  s.  2,  p.  465. 
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second  marriage,  althoun:h  it  took  place  in  Scotland,  was  clearly  an  offence  witl 
the  Btatute.(/')  In  another  case  it  was  ruled,  that  if  A.  takes  B.  to  husband 
Holland,  and  then,  in  Holland,  takes  Q.  to  husband  living  B.,  and  then  B.  di 
and  then  A.  living  C.  marries  D.,  this  is  not  marrying  a  second  husband,  1 
former  being  alive ;  the  marriage  to  C.  living  B.  being  simply  void.  But  if 
had  been  living,  it  would  have  been  felony  to  have  married  D.  in  England.(y) 

The  proviso  in  the  new  statute  contains  exceptions  in  respect  of  four  cases, 
which  a  second  marriage  is  no  felony  within  the  statute. 

The^r«;  exception  is  that  the  statute  shall  not  extend  *'to  any  second  marrii 
contracted  elsewhere  than  in  England  and  Ireland  by  any  other  than  a  subject 
her  Majesty." 

The  secojid  exception  is  that  it  shall  not  extend  to  "  any  person  marrying  a  secc 
time,  whose  husband  or  wife  shall  have  been  continually  absent  from  such  pen 
for  the  space  of  seven  years  then  last  past,  and  shall  not  have  been  known  by  si 
person  to  be  living  within  that  time."  Here,  by  the  express  words  of  the  clau 
the  party  marrying  again  must  have  no  knowledge  of  the  former  husband  or  ifi 
having  been  alive ;  and  it  does  away  with  the  absurd  construction  put  upon  i 
first  exception  in  the  1  Jac.  1,  that  if  the  husband  or  wife  were  abroad  for  se^ 
years,  it  was  no  offence,  though  the  party  remaining  in  England  knew  that  i 
other  was  living. (r^)  But  the  obligation  of  a  party  to  use  reasonable  diligence 
inform  himself  of  the  fact,  and  the  question  whether  if  he  neglect  or  refuse 
avail  himself  of  palpable  means  of  acquiring  such  information,  he  will  stand 
cused,  arc  points  which  do  not  appear  to  be  settled. (A)  Where  the  first  marrii 
*9701  *^^^  ^°  1824,  and  the  parties  separated  in  1827,  and  did  not  again  1 
•J  together,  and  the  second  marriage  was  in  1840,  and  there  was  evidence  t 
the  prisoner  and  his  first  wife  were  walking  together  in  1834;  Patteson,  J.,  h 
that  the  true  construction  of  the  proviso  was.  not  that  the  party  must  know,  at  i 
time  when  he  contracts  the  second  marriage,  that  the  first  wife  has  been  al 
during  the  seven  years,  but  that  he  must  have  been  ignorant  during  the  whole 
those  seven  years  that  she  was  alive.  If  it  had  been  meant  that  he  should  t 
"  at  the  time  of  such  second  marriage,"  know  that  the  first  wife  was  alive,  th 
words  would  have  been  U8ed.(i)  And  where  the  first  wife  left  the  prisoner  sixu 
years  before  his  second  marriage,  and  the  second  wife  had  known  the  prisoi 
about  ten  years,  living  in  service  as  a  single  man,  and  never  knew  or  heard  tl 
he  had  had  a  wife,  and  the  first  wife  had  lived  seventeen  miles  from  the  pL 
where  the  prisoner  lived ;  Cresswell,  J.,  held  that  the  prisoner  came  within  l 
proviso,  as  there  was  no  proof  that  the  prisoner  knew  that  his  first  wife  ^ 
living,  (/c) 

Upon  an  indictment  for  bigamy  the  first  marriage  was  with  J.  Briggs  in  18- 
at  Altonbury ;  the  second  in  1856,  at  Cambridge.  The  prisoner  on  both  occasi( 
was  married  by  her  maiden  name,  and  the  second  husband  swore  that  she  had 
presented  herself  to  him  as  a  single  woman.  Altonbury  and  Cambridge  are  ab< 
twenty-four  miles  apart.  J.  Briggs  was  a  laboring  man,  considerably  older  tl 
the  prisoner,  living  in  lodgings,  and  working  at  a  farm  about  two  miles  from  Altt 
bury,  sometimes  absent  from  it  for  a  month  at  a  time.  A  witness  said  that  i 
prisoner  left  him  at  the  end  of  four  months  from  the  marriage,  and  he  had  i 
seen  her  subsequently.  The  jury  were  asked  whether  in  their  opinion  the  prisoi 
knew  her  husband  to  be  alive  at  the  time  she  contracted  the  second  marriage;  a 
if  not,  whether  she  had  the  means  of  acquiring  the  knowledge ;  and  were  direct 
that,  even  if  they  thought  her  ignorant  in  fact  of  her  husband's  being  alive,  bI 

(e)  Reg.  V.  Topping,  Dears.  C.  C.  C4Y. 

(/)  Lady  Madison's  case,  1  Hale  693. 

Iff)  1  Hale  693 ;  3  Inst.  88 ;  4  Blac.  Com.  164.  This  is  remarked  upon  as  an  eztraor 
nary  provision  in  1  East  P.  C.  c.  12,  s  3,  p.  466. 

(A)  See  1  East  P.  C.  c.  12,  s.  4,  p.  467. 

(i)  Reg.  V,  Cullen,  9  C.  A  P.  681  (38  E.  C.  L.  R.).     The  jury  found  that  the  prisoner  « 
bis  wife  were  walking  together  in   1834.      If  they  bad  found  otherwise,  Patteson, 
would  have  reserved  the  question  whether  the  prisoner  was  bound  to  prove  that  he  li 
made  due  inquiries  as  tu  his  first  wife  being  alive  when  he  was  married  a  second  time 

(k)  Reg.  v.  Jones,  C.  k  M.  614  (41  £.  C.  L.  R.j. 
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to  find  her  guilty,  if  they  also  thought  that  by  the  exercise  of  reasonable  diligence, 

in  making  inquiry,  she  might  have  informed  herself,  and '  neglected  to  use  such 

<liligence.     The  jury  said  they  had  no  evidence  of  her  knowledge ;  but  were  of 

opinion  that  she  had  the  means  of  acquiring  knowledge,  if  she  had  chosen  to 

jonake  use  of  them  ;  and,  upon  a  case  reserved  after  a  verdict  of  guilty,  it  was  held 

-^-liat  the  conviction  was  wrong;  for  the  verdict  was  imperfect,  as  the  jury  had  not 

/ound  that  the  pris(»ner  knew  her  husband  was  alive. (0 

On  an  indictment  for  bigamy  a  witness  proved  the  first  marriage  to  have  taken 

laoe  eleven  years  ago,  and  that  the  parties  lived  together  some  years,  but  could 

ot  say  how  long — it  might  be  four  years.     Wightman,  J.,  after  referring  to  the 

4  &  25  Vict.  c.  100,  8.  57,  and  the  proviso,  said,  "  How  is  it  possible  for  any  man 

prove  a  negative  ?     The  prisoner  cannot  do  that."     "  It  seems  to  me  that  there 

DO  evidence  to  take  the  case  out  of  the  statute.     There  is  no  evidence  that  the 

lisoner  and  his  wife  lived  together  within  the  seven  years,  or  that  he  knew  that 

e  was  alive." (ff) 

*Where  the  prisoner  married  in  1838,  and  in  1843  separated  from  his  wife,   r*o-i 

d  again  married  in  1855,  and  in  1857  the  prisoner  produced  his  first  wife   '- 

order  to  protect  his  second  wife  from  a  prosecution  for  obtaining  money  by  false 

-^etences,  and  some  of  the  prisoner's  family  proved  that  for  sixteen  years  prior  to 

7  they  had  heard  nothing  of  the  prisoner's  first  wife ;  and  the  preceding  case 

cited ;  Cockburn,  C.  J.,  left  it  to  the  jury  whether  there  was  any  reasonable 

3ubt  that  there  was  an  absence  of  all  knowledge  on  the  prisoner's  part  that  his 

Mfe  was  alive,  and  if  they  were  of  that  opinion  he  was  entitled  to  be  acquitted.(m) 

Where  the  parties  had  lived  together  for  two  or  three  years  after  their  marriage 

1846,  and  then  separated  on  the  ground  of  the  adultery  of  the  wife ;  and  the 

isoner  married  his  second  wife  in  1857,  and  before  he  married  her  told  her  he 

been  married  before,  and  had  left  his  firat  wife  eight  years  ago  on  the  ground 

(1)  Reg.  V.  Briggs,  a.  d.  1856,  D.  k  B.  C.  C.  98.     This  case  was  arf^ncd  only  on  the  part 

'  the  prisoner,  and  the  Court  studiously  avoided  determininj^  on  which  side  the  onus  of 

oofts  to  the  knowledge  of  the  first  husband  being  nlive  lay,  and  yet  the  point  seems 

rj  clear.     It  is  plain  that  the  latter  part  of  the  section  both  in  the  9  Geo.  4,  c  31,  s.  22, 

din  the  new  Act,  is  in  the  nature  of  a  proviso.     Now  no  rule  is  better  settled  than 

at  if  an  exception  comes  by  way  of  proviso,  whether  it  occurs  in  a  subsequent  part 

the  Act,  or  in  a  subsequent  part  of  the  same   section   containing   the  enactment 

the  offence,  it  must  be  specially  pleaded  as  an  answer  where  it  is  necessary  to  plead 

«  defence,  or  proved  in  evidence  by  the  party  reiving  upon  it:  Simpson  v.  Ready, 

*  ^M.  AW.  736;  Steel  r.  Smith,  1  B.   &   A.  94 ;    1   Stark.  Ev.  365  (2d  edit.)  citing  Doe 

^-     Bingham,  4  B.  k  A.  672  (6  E.  C.  L.  R.) ;  Doe  v.  Hawthorn,  2  B.  &   A.  96.     Hence 

^     is  that  no   indictment  for   bigamy  ever   negatives  the  exceptions   contained  in  the 

*^*"oriso,  and  hence  it  follows  that  the  proof  of  those  exceptions  lies  on  the  prisoner; 

^^    it  were  otherwise,  the  prosecutor  would  have  to  prove  more  than  he   has  alleged. 

-•^fcen  the  proviso  in  terms  requires  proof  both  of  the  absence  of  the  party  for  seven 

^.^trs,  and  that  the  party  shall  not  have   been  known  by  the  prisoner  to  have  been 

*t^ing  within  that  time,  and  consequently  it  lies  on  the  prisoner  to  give  evidence  ofhoth; 

^tidta  the  Legislature  has  required  proof  of  both,  it  never  could  have  been  intended  that 

^t^of  of  the  one  should  be  sufficient  evidence  of  the  other      When,  however,  the  prisoner 

**««  given  evidence  to  negative  his  knowledge  that  the  party  is  alive,  the  onus  may  be 

^■^rown  on  the  prosecutor  to  show  that  he  had  that  knowledge  ;  and  in  accordance  with 

^bis  view  is  the  dictum  of  Willes,  J  ,  in  Reg.  v.  Ellis,  1  F.  &  F  309,  that  •'  if  the  husband 

*^^«been  living  apart  from  his  wife  for  seven  years,  under  such  circumstances  as  to  raise 

^  probability  that  he  supposed  that  she  was  dead  when  he  was  remarried,  evidence  may 

^^  necessary  that  he  knew  his  first  wife  was  alive." 

As  to  the  manner  in  which  the  case  should  be  left  to  the  jury  ;  it  should  seem  that  the 
proper  course  is  to  ask  them  whether  they  are  satisfied  that  the  prisoner  was  married 
^^ice,  and  that  the  ^person  whom  he  first  married  was  nlive  at  the  time  of  the  second 
^^^•n'iege;  and,  if  thtey  are  satisfied  of  these  facts,  to  tell  them  that  it  then  lies  upon  the 
prisoner  lo  satisfy  them  that  there  was  an  absence  for  seven  years,  and  also  that  during 
^**«  whole  of  those  seven  years,  he  was  ignorant  that  his  first  wife  was  alive,  and  that 
,*inlc88  he  has  proved  both  those  facts  to  their  satisfaction  they  ought  to  convict  him.     It 
#A  '^.'^^ctly  clear  that  the  question  is  not  whether  he  knew  that  his  first  wife  was  alive  at 
^^^^  of  the  second  marriage;  for  he  may  have  known  that  she  was  alive  within  the  seven 
^^*ra,  aod  yet  not  know  that  she  was  alive  at  the  time  of  the  second  marriage,  and,  if  he 
**"«w  that  she  was  alive  at  any  time  within  the  seven  years,  he  ought  to  be  convicted. 
('')  Reg.  p.  HeatOD,  3  F.  A  F.  819. 
(*)  Reg.  V,  Cro88,  IF.kF.  610;  A.  D.  1859.    See  note  (/). 
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of  adultery,  and  that  he  had  been  told  sho  had  been  drowned ;  and  there  was  no 
evidence  as  to  whether  the  prisoner  knew  that  his  first  wife  was  alive ;  Bramwell, 
B.,  left  it  to  the  jury  whether  the  prisoner,  at  the  time  of  his  second  marriage, 
knew  that  his  first  wife  was  alive. (n) 

The  third  exception  provides  that  the  Act  shall  not  extend  "  to  any  person  who 
at  the  time  of  such  second  marriage  shall  have  been  divorced  from  the  bond  of  the 
first  marriage."*  A  divorce,  therefore,  a  mensd  et  thoro,  which  was  held  sufficient 
under  the  1  Jac.  l,(p)  is  now  no  longer  an  exception.  Nor  would  a  judicial  sepa- 
ration under  the  20  &  21  Vict.  c.  85,  s.  16,  suffice,  for  it  is  to  have  the  effect  of  a 
divorce  a  mensd  et  thoro  (p)  It  was  held  under  the  1  Jac.  1,  that  if  there  be  a 
*9791  ^^^^^^^  ^  vinculo  matrimonii,  *and  an  appeal  by  one  of  the  parties,  though 
J  this  suspends  the  sentence,  and  may  possibly  repeal  it,  yet  a  marriage 
pending  that  appeal  will  be  aided  by  the  exception. (g)  In  a  case  upon  the  1  Jac 
1,  the  question  arose,  whether  a  divorce  by  the  Commissary  or  Consistorial  Court 
of  Scotland  would  operate  so  as  to  excuse  a  person,  who,  having  been  married  in 
England,  had  been  divorced  by  that  Court,  and  had  then  married  again  in  England 
from  the  penalties  of  bigamy.  And,  from  the  decision  of  the  judges,  it  appearSi 
that,  if  the  first  marriage  has  taken  place  in  England,  it  will  not  be  a  defence  tm 
prove  a  divorce  a  vinculo  matrimonii  before  the  second  marriage,  if  such  divorc* 
were  out  of  England ;  unless  the  divorce  were  upon  a  ground,  which,  by  the  lav 
of  England,  would  warrant  such  a  divorce :  the  divorces  and  sentences  referred  t« 
in  the  third  section  of  the  1  Jac.  1,  being  divorces  and  sentences  of  the  eccles' 
astical  courts  within  the  limits  to  which  that  statute  applies.  The  prisoner 
indicted  for  bigamy :  both  his  marriages  were  in  England ;  but  before  his  secoi 
marriage  his  wife  had  obtained  a  divorce  a  vinculo  from  him  in  the  Commissa 
Court  of  Scotland.  It  appeared  that  he  took  his  wife  into  Scotland,  that  si 
might  be  induced  to  institute  a  suit  against  him  there ;  and  that  he  cohabited  wit 
a  prostitute  there,  for  the  very  purpose  of  irritating  his  wife,  and  furnishing  gro 
for  the  divorce.  A  case  being  reserved  and  -argued,  the  judges  were  unanimouz 
that  no  sentence  or  act  of  any  foreign  country  or  state  could  dissolve  an  Engli  s 
marriage  a  vinculo  for  grounds  on  which  it  was  not  liable  to  be  dissolved  a  vincrz^ 
in  England ;  and  that  no  divorce  of  an  ecclesiastical  court  was  within  the  excepti 
in  the  third  section  of  the  statute,  unless  it  was  the  divorce  of  a  court  within  t^- 
limits  to  which  that  statute  entended.(r)  The  judges  gave  no  opinion  upon 
husband's  conduct,  in  drawing  on  his  wife  to  sue  for  the  divorce,  because  the  ja 
had  not  found  fraud. (s) 

•    (n)  Reg.  V.  Dane,  1  F.  A  F.  323,  A.  D.  1858.     See  note  (/),  supra. 

(o)  1  Hale  G94;   3  Inst.  89;    1  Hawk.  P.  C.  c.  42,  8.  5;   4  Blac.  Com.  164;   Middleto 
case,  Old  Bailey,  14  Car.  2 ;  Kel.  27.     And  see  1  East  P.  C.  c.  12,  s.  5,  p.  467. 

(p)  See  sec.  27  of  the  Act  for  the  cases  in  which  a  marriage  may  be  dissolved. 

(q)  3  Inst.  89  ;  1  Hale  694,  citing  Co.  P.  C.  c.  27,  p.  89,  and  stating  further  that  if  tl 
sentence  of  divorce  be  repealed,  a  marriage  afterwards  is  not  aided  by  the  excepti< 
though  there  was  once  a  divorce. 

(r)  It  seems  to  admit  of  some  donbt  whether  this  case  be  any  authority  upon  the  presi 
Act.     The  words  of  the  1  Jac.  1,  c.  11,  were  **  divorced  by  any  sentence  in  the  Eccfetiasti 
Courty     The  words  in  the  24  k  25  Vict.  c.  100,  s.  57,  are  "  divorced  from  the  bond  of 
first  marriage."     These  words  are  so  much  more  general,  that  it  may  be  contended  tl 
they  except  every  case  where  according  to  the  laws  of  the  country  where  the  divor  ^ 
takes  place,  there  is  a  legal  divorce  a  vinntlo  matrimonii^  and  the  words  '*  any  court  of  co^^ 
petent  jurisdiction"  in  the  next  clause,  instead  of  the  words  "the  Ecclesiastical  Court,"'* 
the  1  Jac.  1,  c.  11,  seem  to  favor  this  view  of  the  exception.     C.  S.  G. 

(«)  Rex  V.  Lolley,  MS.  Bayley,  J.,  and  R.  k  R.  237.     This  case  is  referred  to  by  the  L<^ 
Chancellor,  and  also  by  Mr.  Brougham,  in  Tovey  v.  Lindsay,  1  Dow's  Rep.  117.     And  s 
5  Ev.  Coll.  Stat.  348,  note  (4).     Upon   the  important  subject  of  the  dissolution  of  m  .^ 
riages,  celebrated  under  the  English  law,  by  the  Consistorial  Court  of  Scotland,  se^^ 
publication  of  reports  of  some  Decisions  of  that  Court,  by  James  Fergusson,  Esq.,  Ad'^  -^ 
cate,  one  of  the  Judges. 


1  It  is  no  defence  to  an  indictment  for  bigamy,  that  subsequently  to  the  second  marrii^^ 
the  first  has  been  dissolved  by  the  decree  of  a  competent  court  for  some  cause  other  tf^-^ 
the  adultery  of  the  defendant.  Otherwise,  if  such  a  decree  be  obtained  prior  to  the  see— ^ 
marriage :  Baker  v.  People,  2  Hill  325. 
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The  fourth  exception  is  that  the  Act  shall  not  extend  "  to  any  person  whose 

/bnner  marriage  shall  have  been  declared  void  by  the  sentence  of  any  court  of 

competent  jarisdiction."     It  was  resolved,  upon  the  1  Jac,  1,  by  all  the  judges, 

tliat  a  sentence  of  the  spiritual  court  against  a  marriage,  in  a  suit  of  jactitation  of 

Kuarriage,  is  not  conclusive  evidence,  so  as  to  stop  the  counsel  for  the  crown  from 

proving  the  marriage;  the  sentence  having  decided  on  the  invalidity  of  the  mar- 

x-iage  only  collaterally,  and  not  directly.     *And  further,  admitting  such  r^coi^o 

s^^^ntence  to  be  conclusive,  yet  that  the  counsel  for  the  crown  may  avoid  the  '- 

^»:fiect  of  such  sentence,  by  proving  it  to  have  been  obtained  by  fraud  or  collu- 

^s.^on.(/)     There  is  no  exception  in  the  new  Act  where  marriages  are  within  the  age 

^  consent. (?«) 

If  a  person  marrying  again  come  within  the  second  of  these  exceptions,  though 

lie  second  marriage  is  not  felony,  yet,  as  before  the  statute,  it  is  null  and  void,  and 

e  parties  will  be  subject  to  the  censures  and  punishment  of  the  ecclesiastical 

Where  both  marriages  were  proved,  and  seven  years  had  not  elapsed,  and  when 

fore  the  magistrates  the  prisoner  had  said  that  "  she  believed  her  former  husband 

dis  dead  when  she  married  again;"  Martin,  B.,  is  reported  to  have  said,  "  The  law 

ys  seven  years  shall  elapse  before  it  may  be  presumed  that  the  fij*st  husband  is 

d.     In  this  case  seven  years  had  not  elapsed,  and  beyond  the  prisoner's  own 

tement  there  was  the  mere  belief  of  one  witness.     Still  the  jury  were  to  say,  if, 

n  such  testimony,  she  had  an  honest  belief  that  her  first  husband  was  dead ;  if 

ey  believed  that  she  had,  then  the  prisoner  would  not  be  guilty."(?r) 

Principals  in  the  second  degree  and  accessories  before  the  fact  are  punishable  in 

^  l~m  e  same  manner  as  principals  in  the  first  degree ;  and  accessories  after  the  fact  are 

1  s  sable  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 

i^  Iwr.Cjr) 

Where  an  indictment  charged  a  woman  with  bigamy,  and  the  man,  with  whom 

e  contracted  the  second  marriage,  with  inciting  and  counselling  the  woman  to 

mmit  the  offence  of  bigamy,  it  was  held  that  if  the  man  knew  at  the  time  of  the 

KKasrriage  that  she  was  a  married  woman,  and  her  husband  alive,  he  might  be  con- 

^"icted  of  counselling  her  to  commit  the  crime  of  bigamy.(j^) 

The  indictment  in  the  preceding  case  did  not  contain  any  count  charging  the 

■^usn  as  principal  in  the  second  degree ;  but  there  is  no  doubt,  where  a  man  marries 

^    'voman,  knowing  such  woman  to  have  a  husband  alive  at  the  time  of  such  marriage, 

^ bat  he  is  a  principal  in  the  second  degree,  as  he  is  present  and  aids  and  assists  the 

'^'oman  in  committing  the  felony.(«) 

The  24  &  25  Vict.  c.  100,  s.  67,  provides  that  the  offender  may  be  tried  in  the 
bounty  where  he  shall  be  "  apprehended  or  be  in  custody."  But  the  provision  of 
^he  statute  is  only  cumulative,  and  the  party  may  be  indicted  where  the  second 
*^arriage  was,  though  he  be  never  apprehended,  and  so  may  be  outlawed ;  for  in 
^^neral  where  a  statute  creating  a  new  felony  directs  that  the  offender  may  be  tried 
J**  the  county  in  which  he  is  apprehended,  *but  contains  no  negative  words,  r^oiy  i 
**«  may  be  tried  in  that  county  in  which  the  offence  was  committed. r«)  '- 

It  was  held,  on  the  1  Jac.  1,  which  had  only  the  word  '*  apprehended,"  that 
^liere  the  prisoner,  having  been  apprehended  for  another  offence,  is  detained  in  the 

it)  Duchess  of  Kingston's  case,  Dom.  Proc.  16  Geo.  3  ;  11  St.  Tri.  2G2 ;  1  Leach  146 ;  1 
*Jawk.  P.  C.  c.  42,  8.  11. 

(V)  See  Rex  v.  Birmingham,  8  B.  ik  C.  29  (15  E.  C.  L.  R.),  pott^  p.  305. 

(r)  4  Blac.  Com.  164,  note  (3). 

W)  Reg.  p.  Turner,  9  Cox  C.  0.  145.  This  is  the  first  case  in  which  it  hfts  ever  been 
Suggested  that  the  belief  of  the  death  of  the  first  husband  or  wife  was  a  defence,  and  the 
5'*se  is  probably  misreported.  The  proviso  that  requires  absence  for  seven  years  and 
iRTviorADce  of  the  first  husband  or  wife  being  alive  during  the  whole  of  that  time,  clearly 
9 hews  that  this'case  cannot  be  supported. 

<«)  24  k  25  Vict.  0.  100,  s.  67.     See  ante^  pp.  4,  5. 

U)  Reg.  V.  Brawn,  1  C.  A  K.  144  (47  E.  C.^L.  R),  Lord  Denman,  C.  J. 

(»)The  Editor  knows  such  to  have  been  the  opinion  of  Lord  Denman,  C.  J.,  and  Alder- 
•^"i  B.,  io  Reg.  V.  Brawn. 

(«)  1  Hale  694;  3  Inst.  87 ;  Starkie  11. 
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same  county  for  bip:amy,  the  detainer  is  such  an  apprehension  as  will  warrant  tl 
indicting  him  in  that  county.  The  prisoner  was  taken  up  in  Worcestershire  for 
larceny ;  and  whilst  in  the  house  of  correction  for  that  offence,  a  bill  for  bigamy  wi 
found  against  him,  which  came  on  to  be  tried  at  the  assizes  for  that  count] 
the  second  marriage  was  not  in  Worcestershire.  The  judges  were  of  opinion  th 
as  the  prisoner  was  in  custody  on  a  criminal  charge,  he  was  liable  to  be  tried  whe  -  re 
he  was  imprisoned. (^)  Where  the  indictment  is  preferred  in  a  county  not  whe=^  re 
the  second  marriage  was,  but  where  the  prisoner  was  apprehended  or  in  custody,  it 
need  not  stat«  that  fact ;  for  it  will  appear  by  the  caption  that  he  was  in  custody  of 
the  sheriff  of  the  county  in  which  the  indictment  was  found. (c) 

A  first  marriage  defacto^  subsisting  in  fiict  at  the  time  of  the  second  marria^s^e, 
was  sufficient  to  bring  a  case  within  the  1  Jac.  1,  though  such  first  marriage  w^^re 
voidable  by  reason  of  consanguinity,  affinity,  or  the  like;  for  it  was  a  marriage       in 
judgment  of  law  until  it  was  avoided.(f/)     And  now  by  the  5  &  6  Will.  4,  c.  54^     s. 
1,  all  marriages  celebrated  before  the  31st  of  August,  1835,  between  persons  beL  img 
within  the  prohibited  degrees  of  affimty^  shall  not  be  annulled  for  that  cause  by  a^.  Tiy 
sentence  of  the  ecclesiastical  court,  unless   pronounced  in  a  suit  depending        on 
the   31st  of  August,    1835,   provided  that  nothing  hereinbefore  contained  slm^^H 
affect  marriages  between  persons  being  within  the  prohibited  degrees  of  corw^:^- 
guinift/ ;  and  by  sec.  2,  "all  marriages  celebrated  after  the  said  31st  of  Augc^tst, 
between  persons  within  the  prohibited  degree  of  consanguinity  or  affinity  shall        be 
absolutely  null  and  void  to  all  intents  and  purposes  whatsoever."     Where,  th^^  re- 
fore,  a  marriage  now  takes  place  within  the  prohibited  degrees  of  consanguinitjr^    or 
affinity,  as  such  marriage  is  wholly  void,  a  second  marriage  will  not  amount  to  ifc:lie 
crime -of  bigamy.     Where,  therefore,  on  an  indictment  for  bigamy,  it  appeared  t"Mniat 
the  prisoner  had  married  two  sisters,  one  after  the  death  of  the  other,  and  the  lat.  ter 
marriage  was  alleged  in  the  indictment  as  the  legal  marriage,  it  was  held  that       he 
was  entitled  to  bo  acquitted,  as  that  marriage  was  null  and  void  to  all  intents  «■-  nd 
♦2751   purposes. (e)  This  statute  extends  to  the  illegitimate,  as  well  *as  the  l^itinm  ^te 
-'   child  of  a  late  wife's  parents.     Therefore  a  marriage  with  the  illegitiia*^ 
sister  of  a  deceased  wife  is  void-C/)     So  a  marriage  of  a  man  with  the  daugla*er 
of  the  illegitimate  half-sister  of  his  deceased  wife  is  void.(  g')     And  the  Act  exte^ids 
to  the  marriages  of  British  subjects  abroad.     Where,  therefore,  Mr.  Brook  ^"^as 
duly  married,  according  to  the  laws  of  Denmark,  near  Altona  in  Denmark,  to^^^^e 
lawful  sister  of  his  deceased  wife,  and  he  and  his  second  wife  were  then  domicil^^ 
in  England,  and  had  merely  gone  over  to  Denmark  on  a  temporary  visit ;  it  -^^^ 
held  that  this  marriage,  though  valid  in  Denmark,  was  absolutely  void  in  England.  CJ^^ 
But  it  has  been  ruled  that  tJbough  a  lawful  canonical  marriage  need  not  be  proir^^* 

(6)  Rex  V.  Gordon,  R.  &  R.  48.     See  Lord  Digby's  case,  Hull.  131.  , 

(c)  Reg.  r.  Whilev,  rightly  reported  I  C.  &  K.  150  (47  E.  C.  L.  R.) ;  erroneously  rcpor  ^^^ 
2  M.  C.  C.  R.  186  ;  Reg.  v.  Sraythies,  1  Den.  C.  C.  R.  498  ;  2  C.  &  K.  8Y8  (61  E.  C.  L.  R.)^  ^^ 
Rex  V.  Frascr,  R.  k  M.  C.  0.  R.  407,  the  first  marriage  was  laid  in  Kent,  the  second  in  S  *^^t 
rey,  the  vcniie  was  Middlesex,  and  it  was  alleged  that  the  prisoner  was  apprehended  with*  ^^^ 
stating  any  place,  and  the  conviction  held  bad,  but  no  suggestion  made  that  the  defect  -^^^'^ 
cured  by  the  caption  ;  this  case,  therefore,  may  now  be  considered  no  authority.  See  ^^^^5' 
V.  O'Connor,  5  Q.  B.  34  (48  E.  C.  L.  R.).  *See  Rex  v.  Treharne,  R.  k  M.,  C.  C.  R.  ^  "^^^ 
Where  an  indictment  for  bigamy  alleged  that  the  prisoner  was  apprehended  in  Glouc^  ^* 
tcrshire,  and  this  was  not  proved  ;  Channel,  B.,  allowed  the  indictment  to  be  amended.  ^ 
stating  that  he  was  in  custody  in  that  county  :  Reg.  v.  Smith,  1  F.  &  F.  36. 

id)  3  Inst.  88. 

\e)  Reg.  V.  Chadwick,  11  Q.  B.  173  (63  E.  C.  L.  R.). 

(/)  Reg.  V.  St.  Giles  in  the  Fields,  11  Q.  B.  173  (63  E.  C.  L.  R.).  Where  a  woi^==*^ 
proved  that  she  had  a  sister  seven  years  older  than  herself,  and  that  they  were  brou  ^^^^ 
up  together  with  their  parents,  and  that  she  always  believed  that  they  were  sisters.  B  ^^  -i 
J.,  held  this  was  sufficient  evidence  to  prove  that  they  were  sisters.  And  the  wilvm^  ^^ 
having  also  proved  that  her  sister  married  M.  in  1846  and  died  in  1848,  and  that  the  i^*^*«  . 
ness  married  M.  in  1849,  Erie,  J.,  held  that  this  showed  the  latter  marriage  to  be  vo^  '^ 
Reg.  V.  Young,  5  Cox  C.  0.  296. 

{g)  Reg.  V.  Brighton,  1  Best  k  S.  447  (101  E.  C.  L.  R.).  *3^ 

(A)  Brook  V.  Brook,  3  Smale  &  G.  481 ;  9  H.  L.  C.   193.     Such   affinity  can  only_^     ^ 
constituted  by  marriage,  and  not  by  sexual  interoourse :  Wing  t;.  Taylor,  2  Swabe;     ^ 
T.  278. 
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t  a  marriage  in  fact  ^whether  regular  or  not)  must  be  shown  ;(i)  which  it  seems 
list  be  understood  wnere  there  is  prtmd  /acie  evidence  of  a  lawful  marriage. (A;) 
liere  the  first  marriage,  which  was  with  a  Roman  Catholic  woman,  was  by  a 
Mniah  priest  in  England,  not  according  to  the  ritual  of  the  Church  of  England,  and 
e  ceremony  was  performed  in  Latin,  which  the  witnesses  did  not  understand,  and 
old  not  therefare  swear  that  the  ceremony  of  marriage  according  to  the  Chinch 
Rome  was  read;  it  was  directed  that  the  defendant  should  be  acquitted.(^) 
illes,  C.  J.,  who  tried  him,  seemed  to  be  of  opinion  that  a  marriage  by  a  priest 
the  Church  of  Rome  was  a  good  marriage, (m)  if  the  ceremony  according  to  that 
Lorch  could  be  proved ;  namely,  the  words  of  the  contracting  part  of  it. 
The  former  Marriage  Act^  26  Geo.  2,  c.  33,  required  all  marriages  to  be  by 
iDDS  or  license :  and  declared  that  all  marnages  solemnized  in  any  other  place 
lan  a  church  or  public  chapel  (unless  by  special  license),  or  solemnized  without 
iblication  of  banns  or  license,  should  be  null  and  void  to  all  it4ents  and  purposes. 
\.  contained  also  special  provisions  as  to  the  publication  of  banns;  and,  as  to  mar- 
lages  by  license,  it  provided  that  all  such  marriages,  where  either  of  the  parties, 
ot  being  a  widower  or  widow,  was  under  the  age  of  twenty-one  years,  had  with- 
Qt  the  consent  of  the  father  of  such  of  the  parties  so  under  age  (if  then  living) 
ni  had  and  obtained ;  or  if  dead,  of  the  guardian  or  guardians  of  the  person  of 
he  party  so  under  age,  lawfully  appointed,  or  one  of  them  ;.  and  in  Ciisc  there  was 
10  such  guardian  or  guardians,  then  of  the  mother  (if  living  and  unmarried) ;  or 
f  there  was  no  mother  living  and  unmarried,  then  of  a  guardian  or  guardians  of 
he  person  appointed  by  the  Court  of  Chancery  :  should  be  absolutely  *null  r^o^i^ 
Lod  void  to  all  intents  and  purposes  whatsoever.(n)  But  these  provisions  >- 
18  to  marriages  by  license  were  repealed  as  to  any  marriages  thereatler  to  be 
sokiDDized  by  the  3  Geo.  4,  c.  75,  s.  1,  which  passed  on  the  22d  of  July,  1822, 
ind  came  into  operation  on  the  1st  of  September  following :  and  it  was  further 
enacted,  that  in  all  cases  of  marriage  soleumized  by  license  before  the  passing  of 
this  Act  of  3  Geo.  4,  without  any  such  consent,  and  where  the  parties  had  con- 
•inued  to  live  together  as  husband  and  wife  till  the  death  of  one  of  them,  or  till  the 
passing  of  the  Act,  or  had  only  discontinued  their  cohabitation  for  the  purpose,  or 
iuring  the  pending  of  any  proceedings  touching  the  validity  of  such  marriage, 
sQch  marriage,  if  not  otherwise  invalid,  should  be  deemed  good  and  valid  to  all 
dtents  and  purposes,  (o) 

(i)  Br  Denison,  J.,  referred  to  by  the  Court  in  Morris  v.  Miller,  1  Blac.  R.  632. 

{kj  Hex  V.  Brampton,  10  East  287,  note  (h). 

(0  Lyon's  case,  Old  Bailej,  1738  ;  1  East  P.  C.  c.  12,  s.  10,  p.  469,  citing  Serjeant  Fos- 

(ai)  To  this  Mr.  East  (Id.  Ibid.)  subjoins  a  quaere^  and  says  that  it  must  at  least  be  under- 
stood of  the  marriage  of  persons  of  that  communion. 

(«)  Sec.  11.  By  sec.  12  provision  was  made  for  a  petition  to  the  Lord  Chancellor,  &c., 
^We  the  guardians  or  mother  were  not  in  a  situation  to  consent,  or  to  refuse  to  consent, 
^jsec.  4  licenses  were  to  be  granted  to  solemnize  matrimony  in  the  church  or  chapel  of 
*nch  parish  only  where  one  of  the  parties  had  resided  for  four  weeks  before.  But  by  sec. 
»0  proof  of  the  actual  dwelling  in  the  parishes,  Ac,  where  a  marriage  was  by  banns,  or 
^f  the  usual  |.lace  of  abode  of  one  of  the  parties,  where  a  marriage  was  by  license,  was 
[***<le  unnecessary  after  the  solemnization  of  the  marriage,  and  evidence  was  not  to  be 
'^ceired  in  either  of  these  cases  to  prove  the  contrary,  in  any  suit  touching  the  validity 
^*  the  marriage. 

.  (*)  3  Geo.  4,  c.  75,  s.  2.  Sec.  3  provided  that  the  Act  should  not  render  valid  any  mar- 
^^^  declared  invalid  by  any  court  of  competent  jurisdiction  before  the  passing  of  the 
y^t;  nor  any  marriage  where  either  party  should  at  any  time  afterwards,  during  the  life 
'  the  other  party,  have  lawfully  intermarried  with  any  other  person.  Nor  (by  sec.  4)  any 
**tiage,  the  invalidity  of  which  had  been  established  before  the  passing  of  the  Act,  upon 
^^  trial  of  any  issue  touching  its  validity,  or  touching  the  legitimacy  of  any  person 
figged  to  be  the  descendant  of  the  parties  to  such  marriage.  Nor  (by  sec.  5)  any  mar- 
^^,  the  validity  of  which,  or  the  legitimacy  of  any  person  alleged  to  he  the  lawful 
^^Cendant  of  the  parties  married,  had  been  duly  brought  into  question  in  proceedings 
'  %ny  cause,  ice,  in  which  judgments  or  decrees,  or  orders  of  court,  had  been  pro- 
^tinced  or  made  before  the  passing  of  the  Act,  in  consequence  of  or  from  the  effects  of 
'^H>f  in  such  causes,  &c.,  of  the  validity  of  such  marriage,  or  the  illegitimacy  of  such 
'^^endaot.  By  sec.  6,  if  before  the  Act,  any  property  had  been  possessed,  or  any  title 
lionor  enjoyed  on  the  ground  of  the  invalidity  of  any  marriage,  by  reason.  lUat.  vt. '^%:& 
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A  pauper,  not  being  a  widow,  and  being  under  age,  was  married  by  license  ii 
1808,  without  the  consent  of  her  father,  who  was  then  living,  and  continued  to  liv« 
with  her  husband  till  1825,  when  she  married  another  man,  her  first  husband  beiDj 
still  alive  ;  it  was  held  that  the  first  marriage  was  rendered  valid  by  3  Geo.  4, 
76,  s.  2,  because  the  parties  had  lived  together  till  that  Act  passed,  and  was 
ren^dered  invalid  by  the  pauper's  subsequent  marriage  to  another  person. (j>) 
where  two  minors  were  married  by  license  and  without  consent  of  parents,  in  181 
and,  after  cohabiting  for  a  few  months,  the  owner  of  the  house  where  they  lodg 
compelled  the  husband  to  leave  it  for  his  misconduct,  and  he  never  lived  with 
wife  afterwards,  and  died  in  1817 ;  and  shortly  aft«r  the  separation  he  on  seve 
occasions  had  declared  that  he  would  never  live  with  her  again,  giving  as  o 
reason  that  she  was  not  his  lawful  wife ;  but  some  evidence  was  given  that  a 
♦2771    ^^^  separation  she  had  received  small  sums,  which  were  *ultimately  allowi 

■'   out  of  the  uent  of  the  husband's  land  ;  but  whether  by  his  direction  or 
did  not  appear  j  it  was  held  that  the  marriage  was  not  rendered  valid  by  the 
Geo.  4,  c.  75,  s.  2.(^) 

A  prisoner  was  married  on  the  30th  of  August.  1822,  by  license,  and  with 
the  consent  of  either  of  her  parents,  she  being  between  sixteen  and  seventeen  y 
of  age;  it  was  held,  on  a  case  reserved,  that  the  marriage  was  valid,  for  under  t 
3  Geo.  4,  c.  75,  which  passed  on  the  22d  of  July,  1822,  the  26  Geo.  2,  c.  33.^ 
11,  had  ceased  to  operate,  and  the  provisions  as  to  marriages  by  licenses  in  th 
Geo.  4,  c.  75,  did  not  come  into  force  till  the  Ist  of  September  following.(r) 

The  3  Geo.  4,  c.  75.  contained  also  enactments  as  to  the  granting  of  licenses, 
consent  of  parents  and  guardians,  and  the  publication  of  banns,  which  have 
repealed  by  the  4  Geo.  4,  c.  17,  which  enacted,  that  licenses  should  and  might 
granted  by  the  same  persons,  and  in  the  same  manner  and  form,  and,  in  the  ( 
of  minors,  with  the  same  consent,  and  banns  be  published  in  the  same  manner  a 
form  as  licenses  and  banns  were  respectively   regulated  by  the  26  Geo.  2,  c.  i 
and  enacted  also  (by  sec.  2)  that  all  marriages  which  had  been  or  should  be  sol 
nized  under  licenses  granted,  or  banns  published,  conformably  to  the  provisions  of 
3  Geo.  4,  c.  75,  should  be  good  and  valid ;  and  that  no  marriage  solemnized  un 
any  license   granted  in  the  form   or   manner  prescribed  by  either  the   26  G 
2,  c.  33,  or  the  3  Geo.  4,  c.  75,  should  be  deemed  invalid  on  account  of 
of  consent  of  any  parent  or  guardian.     The  old  Marriage  Act  was  then  in  a  gr^ 
measure  revived,  though  only  for  a  short  period.     The  4  Geo.  4,  c.  5,  was  p 
to  render  valid  certain  marriages  which  had  been  solemnized  by  licenses  gran 
through  error,  after  the  passing  of  the  3  Geo.  4,  c.  75,  by  or  in  the  name  of 
corporate  or  persons  their  officers  or  surrogates,  other  than  the  Archbishops 
Canterbury  and  York,  and  the  bishops  within  their  respective  dioceses,  who  w 
alone  authorized  to  grant  such  licenses  by  the  3  Geo.  4,  c.  75 ;  but  this  provia — 
of  the  4  Geo.  4,  c.  5,  applies  only  to  marriages  solemnized  by  such  erron 
licenses  granted  after  the  3  Geo.  4,  and  before  the  passing  of  the  4  Geo.  4,  c.  5 

The  4  Geo.  4,  c.  76,  reciting  that  it  is  expedient  to  amend  the  laws  respect 
marriages  in  England,  enacts,  that,  after  the  1st  day  of  November,  1823,  so  m 
of  the  26  Geo.  2,  c.  33,  as  was  in  force  immediately  before  the  passing  of  this 
and  also  the  4  Geo.  4,  c.  17,  shall  be  repealed,  save  and  except  as  to  any  a 
matters,  or  things,  done  under  the  provisions  of  either  of  the  said  Acts,  before 
said  1st  day  of  November,  as  to  which  the  said  Acts  are  respectively  to  be  of 
same  force  and  eficct,  as  if  this  Act  had  not  been  made.  . 

Sec.  2.  ''  After  the  1st  day  of  November  (1823),  all  banns  of  matrimony  sIk-  ^y 
be  published  in  an  audible  manner  in  the  parish  church,  or  in  some  public  chap^  ®  ' 

solemnized  without  consent,  then,  although  no  sentence  had  been  pronounced  agai- 
the  validity  of  such  marriage,  the  right  and  interest  in  such  property  or  title  of  ho 
should  in  no  manner  be  affected  or  prejudiced.     And  by  sec.  7  nothing  in.  the  Act ' 
to  affect  any  act  done  before  the  passing  of  the  Act,  under  the  authority  of  any  co 
or  in  the  administration  of  any  personal  estate  or  effects,  or  the  execution  of  any 
or  testament,  or  the  performance  of  any  trust. 

(/)  Rex  V.  St.  John  Delpike,  2  B.  k  Ad.  226  (22  E.  C.  L.  R.). 

(v)  Poole  V.  Poole,  2  Tyrw.  R.  76.  (r)  Rex  v.  WauUy,  R.  &  IL  C.  G.  B.  1«35  ^ 
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'Uch  chapel  banns  of  matrimony  may  now  or  may  hereafter  be  lawfully  pub- 
Mi,  of  or  belonging  to  such  parish  or  chapelry,  wherein  the  persons  to  bo  r^teoTQ 
nied  shall  dwell,  according  to  the  form  of  words  prescribed  by  the  >- 
ic  prefixed  to  the  office  of  matrimony  in  the  Book  of  Common  Prayer,  upon 
e  Sunday»  preceding  the  solemnization  of  marriage,  during  the  time  of  morning 
ice,  or  of  evening  service  (if  there  shquld  be  no  morning  service  in  such  church 
bapel  upon  the  Sunday  upon  which  such  banns  shall  be  so  published),  imme- 
3lj  after  the  second  lesson ;  and  whensoever  it  shall  happen  that  the  persons  to 
larried  shall  dwell  in  divers  parishes  or  chapelrics,  the  banns  shall  in  like 
aer  be  published  in  the  church,  or  in  any  such  chapel  as  aforesaid,  belonging 
ach  parish  or  chapelry  wherein  each  of  the  said  persons  shall  dwell ;  and  that 
<ther  the  rules  prescribed  by  the  said  rubric  concerning  the  publication  of 
18,  and  the  solemnization  of  matrimony,  and  not  hereby  altered,  shall  be  duly 
rred  ;  and  that  in  all  cases  where  banns  shall  have  been  published,  the  marriage 
1  be  solemnized  in  one  of  the  parish  churches  or  chapels  where  such  banns  shall 
3  been  published,  and  in  no  other  place  whatsoever/' 

ec.  3.  ''  The  bishop  of  the  diocese,  with  the  consent  of  the  patron  and  the  in- 
ibent  of  the  church  of  the  parish  in  which  any  public  chapel,  having  a  chapelry 
"eonto  annexed,  may  be  situated,  or  of  any  chapel  situated  in  an  extra-parochial 
»,  signified  to  him  under  their  hands  and  seals  respectively,  may  authorize,  by 
ting  under  his  hand  and  seal,  the  publication  of  banns  and  the  solemnizaticn  of 
•riages  in  such  chapel  for  persons  residing  within  such  chapelry  or  extra-paro- 
il  place  respectively ;  and  such  consent,  together  with  such  written  authority, 
U  be  registered  in  the  registry  of  the  diocese." 

5ec.  4-  ''  In  every  chapel  in  respect  of  which  such  authority  shall  be  given  as 
resaid,  there  shall  be  placed  in  some  conspicuous  part  of  the  interior  of  such 
ipel  a  notice  in  the  words  following :  ^  Banns  may  be  published,  and  marriages 
mmized  in  this  chapel.' '' 

Sec.  5.  '*  All  provisions  now  in  force,  or  which  may  hereafter  be  established  by 
r,  relative  to  providing  and  keeping  marriage  registers  in  any  parish  churches, 
dl  extend  and  be  construed  to  extend  to  any  chapel  in  which  the  publication 
banns  and  solemuization  of  marriages  shall  be  so  authorized  as  aforesaid,  in  the 
oe  manner  as  if  the  same  were  a  parish  church ;  and  everything  required  by  law 
be  done  relative  thereto  by  the  church  wardens  of  any  parish  church,  shall  be 
oe  by  the  chapelwarden  or  other  officer  exercising  analogous  duties  in  such 

ipel."(«) 

oeo.  6.  "  On  or  before  the  1st  day  of  November,  and  from  time  to  time  afler- 

rds  as  there  shall  be  occasion,  the  churchwardens  and  chapelwardens  of  churches 

1  chapels,  wherein  marriages  are  solemnized,  shall  provide  a  proper  book  of  sub- 

atial  paper,  marked  and  ruled  respectively  in  manner  directed  for  the  register 

>k  of  marriages ;  and  the  banns  shall  be  published  from  the  said  register  book 

bums  by  the  officiating  minister,  and  not  from  loose  papers,  and  after  publica- 

Q  shall  be   signed  by  the  officiating  minister,  or  by  some  person  under  his 


ection." 


*8ec.  7.  ''No  parson,  vicar,  minister,  or  curate,  shall  be  obliged  to  pub-  r+Qj^q 
I  the  banns  of  matrimony  between  any  persons  whatsoever,  unless  the  '• 
VODS  to  be  married  shall,  seven  days  at  the  least  before  the  time  required  for 
I  first  publication  of  such  banns  respectively,  deliver,  or  cause  to  be  delivered  to 
h  parson,  vicar,  minister,  or  curate,  a  notice  in  writing,  dated  on  the  day  on 
ich  the  same  shall  be  so  delivered,  of  their  true  Christian  names  and  surnames, 
I  of  the  house  or  houses  of  their  respective  abodes  within  such  parish  or 
tpelry  as  aforesaid,  aud  of  the  time  during  which  they  have  dwelt,  inhabited,  or 
ged,  in  such  house  or  houses  respectively." 

Sec.  8.  '^  No  parson,  minister,  vicar,  or  curate,  solemnizing  marriages  after  the 
I  day  of  November  next,  between  persons,  both  or  one  of  whom  shall  be  under 
)  age  of  twenty-one  years,  after  banns  published,  shall  be  punishable  by  ecclesi- 
ieu  censures  tor  solemnizing  such  marriages  without  consent  of  parents  or  guar- 

(«)  See  as  to  the  registration  of  marriages,  6  &  7  Will.  4,  c.  86,  88. 1,  ^0,  ^\. 
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dians,  unless  such  parsou,  minister,  vicar,  or  curate,  shall  have  notice  of  the  dissei^! 
of  such  parents  or  guardians;   and  in  case  such  parents  or  guardians,  orone»> 
them,  shall  openly  and  publicly  declare  or  cause  to  be  declared,  in  the  church  ^ 
chapel  where  the  banns  shall  be  so  published,  at  the  time  of  such  publication,  hF  ^ 
her,  or  their  dissent  to  such  marriage,  such  publication  of  banns  shall  be  absolut 
void/' 

Sec.  9.  "  Whenever  a  marriage  shall  not  be  had  within  three  mouths  after  t' 
complete  publication  of  banns,  no  minister  shall  proceed  to  the  solemnization  of  t 
same,  until  the  bnnns  shall  have  been  republished  on  three  several  Sundays,  in  t 
form  and  manner  prescribed  in  this  Act,  unless  by  license  duly  obtained  acoordL 
to  the  provisions  of  this  Act." 

Sec.  10.  ^^  No  license  of  marriage  shall,  from  and  after  the  said  first  day  of 
vember,  be  granted  by  any  archbishop,  bishop,  or  other  ordinary  person  harSj 
authority  to  grant  such  licenses,  to  solemnize  any  marriage  in  any  other  churck^  < 
chapel  than  in  the  parish  church,  or  in  some  public  chapel  of  or  belonging  to  ^h 
parish  or  chapelry  within  which  the  usual  place  of  abode  of  one  of  the  persons  u, 
be  married  shall  have  been  for  the  space  of  fifteen  days  immediately  before  t;he 
granting  of  such  license." 

Sec.  11.  ^'  If  any  caveat  be  entered  against  the  grant  of  any  license  for  a  £k14V> 
riage,  such  caveat  being  duly  signed  by  or  on  the  behalf  of  the  person  who  eaten 
the  same,  together  with  his  place  of  residence,  and  the  ground  of  objection  on  which 
his  caveat  is  founded,  no  license  shall  issue  till  the  said  caveat,  or  a  true  copy 
thereof,  bo  transmitted  to  the  judge  out  of  whose  ofiice  the  license  is  lo  issue,  aod 
until  the  judge  has  certified  to  the  register  that  he  has  examined  into  the  matter 
of  the  caveat,  and  is  satisfied  that  it  ought  not  to  obstruct  the  grant  of  the  license 
for  the  said  marriage,  or  until  the  caveat  be  withdrawn  by  the  party  who  entered 
the  same." 

Sec.  12.  "  All  parishes  where  there  shall  be  no  parish  church  or  chapel  belong- 
ing thereto,  or  none  wherein  divine  service  shall  be  usually  solemnized  every  Son- 
day,  and  all  extra-parochial  places  whatever,  having  no  public  chapel  wherein  bano8 
may  be  lawfully  published,  shall  be  deemed  and  taken  to  belong  to  any  parish  or 
*^ftm  c^^P^^"")^  °^^^  adjoining,  for  the  purposes  of  this  Act  only;  and  *where 
-1  banns  shall  be  published  in  any  church  or  chapel  of  any  parish  or  chapelry 
adjoining  to  any  such  parish  or  chapelry  where  there  shall  be  no  church  or  chapel, 
or  none  wherein  divine  service  shall  be  solemnized  as  aforesaid,  or  to  any  extrt- 
parochial  place  as  aforesaid,  the  parson,  vicar,  minister,  or  curate,  publishing  such 
banns,  shall,  in  writing  under  his  hand,  certify  the  publication  thereof  in  the  sune 
manner  as  if  either  of  the  persons  to  be  married  had  dwelt  in  such  adjoining  parish 
or  chapelry." 

Sec.  .13.  **  If  the  church  of  any  parish,  or  chapel  of  any  chapelry,  wherein  vaU' 
riagcs  have  been  usually  solemnized,  be  demolished  in  order  to  be  rebuilt,  or  be 
under  repair,  and  on  such  account  be  disused  for  public  service,  it  shall  be  lawful 
for  the  banns  to  be  proclaimed  in  a  church  or  chapel  of  any  adjoining  parish  or 
chapelry  in  which  banns  are  usually  proclaimed,  or  in  any  place  within  the  limi** 
of  the  parish  or  chapelry  which  shall  be  licensed  by  the  bishop  of  the  diooeae  for 
the  performance  of  divine  service,  during  the  repair  or  rebuilding  of  the  church  •* 
aforesaid ;  and  where  no  such  place  shall  be  so  licensed,  then,  during  such  period 
as  aforesaid,  the  marriage  may  be  solemnized  in  the  adjoining  church  or  chapel 
wherein  the  banns  have  been  proclaimed,  and  all  marriages  heretofore  solemai*^ 
in  other  places  within  the  said  parishes  or  chapelries  than  the  said  churches  or 
chapels,  on  account  of  their  being  under  repair,  or  taken  down  in  order  to  be  re- 
built, shall  not  be  liable  to  have  their  validity  questioned  on  that  account,  nor  A^ 
the  ministers  who  have  so  solemnized  the  same  be  liable  to  any  ecclesiastical  ^ 
sure,  or  to  any  other  proceeding  or  penalty  whatsoever."  This  enactment  bei^ 
defective  in  not  providing  that  marriages  might  be  solemnized  in  the  places  liceitf^ 
for  the  proclamation  of  banns;  nor  that  marriages  might  be  solemniied  by  ^^^ 
in  an  adjoining  church  or  chapel;  nor  that  the  validity  of  marriages  thenc^fttftf^ 
emnized  in  other  places  than  the  churches  and  chapels  out  of  repair,  should  nfi^^ 
questioned  on  that  account;  nor  that  the  ministers  who  should  rtgre<|/ier  aolei**'^ 


XIII.]         Marriage  Act,  4  Geo.  4,  c.  76.  280 

riages  should  not  be  liable  to  ecclesiastical  censure,  &c. :  tbc  5  Geo.  4,  c 
B,  that  "  all  marriages  which  have  been  heretofore  solemnized,  or  which 
lereafler  solemnized  in  any  place  within  the  limits  of  such  parish  or  chap- 
censed  for  the  performance  of  divine  service,  during  the  repair  or  rebuild- 
e  church  of  any  parish,  or  chapel  of  any  chapelry,  wherein  marriages  have 
ally  solemnized  ;  or  if  no  such  place  shall  bo  so  licensed,  then  in  a  church 
.  of  any  adjoining  parish  or  chapelry  in  which  banns  are  usually  proclaimed, 
by  banns  lawfuHy  published  in  such  church  or  chapel,  or  by  license  law- 
Dted,  shall  not  have  their  validity  questioned  on  account  of  their  having 
solemnized,  nor  shall  the  ministers  who  have  so  solemnized  the  same  be 

any  ecclesiastical  censure,  or  to  any  other  proceeding."  And  that  all 
^nted  by  any  person  having  authority  to  grant  them  for  the  solemnization 
igee  in  a  church  or  chapel,  wherein  marriages  have  been  usually  solemnized, 
deemed  to  be  licenses  for  the  solemnization  of  marriages  in  any  place  within 
B  of  such  parish  or  chapelry.  which  shall  be  licensed  by  the  bishop  for  the 
noe  of  divine  service,  during  the  repair  or  rebuilding  of  any  such  r^oo-i 
r  chapel,  or  if  no  place  shall  be  so  *licensed,  then  in  the  church  or  *• 
f  any  adjoining  parish  or  chapelry  wherein  marriages  have  been  usually 
8d.(<)  And  also  that  all  banns  proclaimed,  and  all  marriages  solemnized, 
;  to  the  provisions  of  this  Act  in  any  place  so  licensed,  within  the  limits  of 
\h  or  chapelry,  during  the  repair  or  rebuilding  of  the  church,  &c.,  shall  be 
h1  as  proclaimed  and  solemnized  in  the  church,  &c.,  and  shall  be  so  regis- 
ordingly.(?/) 

Geo.  4,  c.  76,  s.  14,  enacts,  "  for  avoiding  all  fraud  and  collusion  in  ob- 
»f  licenses  for  marriage,  that  before  any  such  license  be  granted,  one  of 
ies  shall  personally  swear  before  the  surrogate,  or  other  person  having 
r  to  grant  the  same,  that  he  or  she  believeth  that  there  is  no  impediment 
ed  or  alliance,  or  of  any  other  lawful  cause,  nor  any  suit  commenced  in 
isiastical  court,  to  bar  or  hinder  the  proceeding  of  the  said  matrimony 
g  to  the  tenor  of  the  said  license ;  and  that  one  of  the  said  parties  hath, 
tpace  of  fifteen  days  immediately  preceding  such  license,  bad  his  or  her 
tee  of  abode  within  the  parish  or  chapelry  within  which  such  marriage  is 
smnized ;  and,  where  eiiher  of  the  parties,  not  being  a  widower  or  widow, 

under  the  age  of  twenty-one  years,  that  the  consent  of  the  person  or 
whoee  consent  to  such  marriage  is  required  under  the  provisions  of  this 

been  obtained  thereto :  provided  always,  that  if  there  shall  be  no  such 
r  persons  having  authority  to  give  such  consent,  then  upon  oath  made  to 
ct  by  the  party  re(|uiring  such  license,  it  shall  be  lawful  to  grant  such 
lotwithstanding  the  want  of  any  such  consent." 

5.  "  It  shall  not  be  required  of  any  person  applying  for  such  license  to 
caution  or  security,  by  bond  or  otherwise,  before  such  license  is  granted, 

;  in  any  Act  or  canon  to  the  contrary  thereof  notwithstanding." 

6.  **  The  father,  if  living,  of  any  party  under  twenty-one  years  of  age, 
.'ties  not  being  a  widower  or  widow ;  or,  if  the  father  shall  be  dead,  the 

or  guardians  of  the  person  of  the  party  so  under  age,  lawfully  appointed, 
»f  them ;  and,  in  case  there  shall  be  no  such  guardian  or  guardians,  then 
icr  of  such  party,  if  unmarried  ;  and  if  there  shall  be  no  mother  unmarried, 
guardian  or  guardians  of  the  person  appointed  by  the  Court  of  Chancery, 
r  one  of  them,  shall  have  authority  to  give  consent  to  the  marriage  of  such 

.2. 

.  3.  Since  the  last  edition  of  this  work  the  following  Acts  have  passed  on  this 
The  6  Geo.  4,  c.  93,  to  render  valid  marriages  solemnized  in  certain  churches 
ic  chapels,  in  which  banns  had  not  been  usually  published.  The  11  Geo.  4,  c. 
Oder  valid  marriages  solemnized  in  certain  churches  and  chapels  during  the 
g  or  repairing  churches,  Ac,  and  in  churches  of  distinct  or  district  parishes, 
id  under  the  58  Geo.  3,  c.  45,  and  the  59  Geo.  3,  c.  134,  and  in  certain  chapels. 
'»  Will.  4,  c.  28,  as  to  marriages  in  Scotland  by  Roman  Catholic  priests.  The  3  & 
e.  45,  as  to  marriages  at  Hamburgh  since  the  abolition  of  the  British  factory 
1  Many  other  Acts  have  passed  to  render  valid  marriages  in  particular  church«« 
lit. 
91  1^—10 
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party ;  and  such  consent  is  hereby  required  for  the  marriage  of  such  party  so  undc 
age,  unless  there  shall  be  no  person  authorized  to  give  such  con8ent."(v) 
*9ft21  *Sec.  17.  **  In  case  the  father  or  fathers  of  the  parties  to  be  married,  c 
^  of  one  of  them,  so  under  age  as  aforesaid,  shall  be  nun  campos  mentis^  or  th 
guardian  or  guardians,  mother  or  mothers,  or  any  of  them,  whot^e  consent  is  mad 
necessary  as  aforesaid  to  the  marriage  of  such  party  or  parties,  shall  be  7ion  compt 
mentis,  or  in  parts  beyond  the  seas,  or  shall  unreasonably,  or  from  undue  motive 
refuse,  or  withhold  his,  her,  or  their  consent,  to  a  proper  marriage,  then  it  sha 
and  may  be  lawful  for  any  person  desirous  of  marrying,  in  any  of  the  before-mei 
tioned  cases,  to  apply  by  petition  to  the  Lord  Chancellor,  Lord  Keeper,  or  th 
Lords  Commissioners  of  the  Great  Seal  of  Great  Britain  for  the  time  being,  Mast< 
of  the  Rolls,  or  Vice-Chancellor  of  England,  who  is  and  are  respectively  herel 
empowered  to  proceed  upon  such  petition  in  a  summary  way;  and  in  case  tl 
marriage  proposed  shall  upon  examination  appear  to  be  proper,  the  said  Loi 
Chancellor,  Lord  Keeper,  or  Lord  Commissioners  of  the  Grent  Seal  for  the  tie 
being,  Master  of  the  Rolls,  or  Vice-Chancellor,  shall  judicially  declare  the  san 
to  be  so ;  and  such  judicial  declaration  shall  be  deemed  and  taken  to  be  as  go< 
and  effectual,  to  all  intents  and  purposes,  as  if  the  father,  guardian  or  guardian 
or  mother  of  the  person  so  petitioning,  had  consented  to  such  marriage." 

Sec.  18.  '•  From  and  after  the  said  first  day  of  November,  no  surrogate,  hereaA^r 
be  deputed  by  any  ecclesiastical  judge  who  hath  power  to  grant  licenses,  shf 
grant  any  such  licenses  until  he  hath  taken  an  oath  before  the  said  judge,  or  befo 
a  commissioner  appointed  by  commission  under  the  seal  of  the  said  judge,  whi( 
commission  the  said  judge  is  hereby  authorized  to  issue,  faithfully  to  execute  h 
office  according  to  law,  to  the  best  of  his  knowledge,  and  hath  given  security  I 
his  bond  in  the  sum  of  one  hundred  pounds  to  the  bishop  of  the  diocese  for  tl 
due  and  faithful  execution  of  his  said  office." 

Sec.  19.  ^'  Whenever  a  marriage  shall  not  be  had  within  three  months  after  tl 
grant  of  a  license  by  any  archbishop,  bishop,  or  any  ordinary  or  person  havii 
authority  to  grant  such  license,  no  minister  shall  proceed  to  the  solemnizatiot 
such  marriage  until  a  new  license  shall  have  been  obtained,  unless  by  banns  du 
published  according  to  the  provisions  of  this  Act " 

Sec.  20.  ''  Nothing  hereinbefore  contained  shall  be  construed  to  extend  to  c 
prive  the  Archbishop  of  Canterbury  and  his  successors,  and  his  and  their  pro|^ 
officers,  of  the  right  which  hath  hitherto  been  used,  in  virtue  of  a  certain  stati: 
made  in  the  twenty-fifth  year  of  the  reign  of  the  late  King  Henry /the  Eighth,  : 
titulcd,  '^  An  Act  concerning  Peter-pence  and  Dispensations,"  of  granting  spec 
licenses  to  marry  at  any  convenient  time  or  place."(ii7) 

Sec.  22.  ^^  If  any  persons  shall  knowingly  and  wilfully  intermarry  in  any  otl 
place  than  a  church,  or  such  public  chapel  wherein  banns  may  be  lawfully  pi 
lished,  unless  by  special  license  as  aforesaid,  or  shall  knowingly  and  wilfully  inC 
marry  without  due  publication  of  banns,  or  license  from  a  person  or  pers^ 
*of^^l  ^having  authority  to  grant  the  same  first  had  and  obtained,  or  shall  kn^ 
^  ^  ingly  <^D<1  wilfully  consent  to  or  acquiesce  in  the  solemnization  of  s^ 
marriage  by  any  person  not  being  in  holy  orders,  the  marriages  of  such  pereM 
shall  be  null  and  void  to  all  intents  and  purposes  whatsoever."(x) 

Sec.  26.  **  After  the  solemnization  of  any  marriage  under  a  publication  of  baiB 
it  shall  not  be  necessary  in  support  of  such  marriage  to  give  any  proof  of  the  acC^ 
dwelling  of  the  parties  in  the  respective  parishes  or  chapelries  wherein  the  ba-> 
of  matrimony  were  published :  or,  where  the  marriage  is  by  license,  it  shall  no^ 
necessary  to  give  any  proof  that  the  usual  place  of  abode  of  one  of  the  parties, 
the  space  of  fifteen  days  as  aforesaid,  was  in  the  parish  or  chapelry  where  the 


.  (v)  This  section  is  merely  directory;  see  Rex  v.  Birmingham, j9o«<,  p.  305. 

(w)  By  sec.  21,  persons  solemnizing  marriages  in  any  other  place  than  a  choreic 
chapel,  or  without  banns  or  license,  or  under  pretence  of  being  in  holy  orders,  shall- 
transported  for  fourteen  years,  the  prosecution  to  be  commenced  within  three  years. 

(z)  By  sec.  23,  where  a  marriage  is  solemnized  between  parties,  one  of  whom  is  aO 
age,  and  not  a  widower  or  widow,  contrary  to  the  provisions  of  the  Act,  by  false  oatJ^ 
fraud,  the  guilty  party  shall  forfeit  all  property  accruing  from  the  marriage. 
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riage  was  solemnized ;  nor  shall  any  evidence  in  either  of  the  said  cases  be  received 
to  prove  the  contrary,  in  any  suit  touching  the  validity  of  such  marriage."(y) 

Sec.  28.  "All  marriages  shall  be  solemnized  in  the  presence  of  two  or  more 
credible  witnesses,  besides  the  minister  who  shall  celebrate  the  same ;  and  immedi- 
itely  after  the  celebration  an  entry  shall  be  made  in  the  register." 

Sec.  30.  "  This  Act,  or  anything  therein  cont^iined.  shall  not  extend  to  the  mar- 
riages of  any  of  the  royal  family." 

Sec.  31.  "  Nothing  in  this  Act  contained  shall  extend  to  any  marriages  amongst 
the  people  called  Quakers,  or  amongst  the  persons  professing  the  Jewish  religion, 
where  both  the  parties  to  any  such  marriage  shall  be  of  the  people  called  Quakers, 
or  persons  professing  the  Jewish  religion  respectively." («) 

The  6  &  7  Will.  4,  c.  85,  s.  1,  enacts,  that  ^fter  the  1st  of  March,  1837,(a) 

"notwithstanding  anything  in  this  Act  contained,  all  the  rules  prescribed  by  the 

rubric  concerning  the  solemnizing  of  marriages  shall  continue  to  be  duly  observed 

by  every  person  in  holy  orders  of  the  Church  of  England  who  shall  solemnize  any 

marriage  in  England :  provided  always,  that  where  by  any  law  or  canon  in  force 

before  the  passing  of  this  Act  it  is  provided  that  any  marriage  may  be  solemnized 

after  publication  of  banns,  such  marriage  may  be  solemnized  in  like  manner  on 

production  of  the  registrar's  certificate  as  hereinafter  provided  ;(6)  provided  also, 

that  nothing  in  this  Act  contained  shall  affect  the  right  of  the  *  Archbishop  r^ooj^ 

of  Canterbury  and  his  successors,  and  his  and  their  proper  officers,  to  grant  ^ 

special  licenses  to  marry  at  any  convenient  time  and  place,  or  the  right  of  any 

surrogate  or  other  person  now  having  authority  to  grant  licenses  for  marriages." 

Sec.  2.  "  The  Society  of  Friends,  commonly  called  Quakers,  and  also  persons 
professing  the  Jewish  religion,  may  continue  to  contract  and  solemnize  marriage 
according  to  the  usages  of  the  said  society  and  of  the  said  persons  respectively ; 
snd  every  such  marriage  is  hereby  declared  and  confirmed  good  in  law,  provided 
that  the  parties  to  such  marriage  be  both  of  the  said  society,  or  both  persons  pro- 
fessing the  Jewish  religion  respectively,  provided  also,  that  notice  to  the  registrar 
shall  have  been  given,  and  the  registrar's  certificate  shall  have  issued  in  manner 
hereinafter  provided."(r) 

iy)  Upon  an  enactment  nearly  similar,  it  was  determined,  in  a  prosecution  for  bigamy, 
where  the  first  marriage  was  proved  to  have  been  by  banns,  that  it  was  no  objection  that 
^^^  parties  did  not  reside  in  the  parish  where  the  banns  were  published  and  the  marriage 
^>s  celebrated.  The  provision  of  the  statute  was  considered  as  an  express  answer  to  the 
ohjection ;  and  it  appears  not  to  have  been  adverted  to  when  the  point  was  reserved  for 
^e  opinion  of  the  judges:  Rex  v.  Hind,  R.  &  R.  253. 
{')  See  the  next  page.  By  sec.  33,  the  Act  only  extends  to  England. 
[a]  By  7  Will.  4,  c.  1,  the  operation  of  this  Act  was  suspended  until  after  the  last  day 
«>f  June,  1837. 

(*)  The  1  Vict.  c.  22,  s.  36,  after  reciting  this  proviso,  enacts,  "  that  the  giving  the 
notice  to  the  superintendent  registrar,  and  the  issue  of  the  superintendent  registrar's  cer- 
^fictte,  as  in  the  said  Act  and  by  this  Act  provided,  shall  be  used  and  stand  instead  of 
^be  publication  of  banns  to  all  intents  and  purposes  where  no  such  publication  shall  have 
^ken  place ;  and  ever  parson,  vicar,  minister,  or  curate  in  England  shall  solemnize  mar- 
^'ge  after  such  notice  and  certificate  as  aforesaid  in  like  manner  as  after  due  publication 
^^  banns:  provided  always  that  the  church  wherein  any  marriage  according  to  the  rites 
P^  the  Church  of  England  shall  so  be  solemnized  shall  be  within  the  district  of  the  super- 
intendent registrar  by  whom  such  certificate  as  aforesaid  shall  have  been  issued." 

(c)  The  23  k  24  Vict.  c.  18,  recites  this  clause,  and  sec.  12  of  the  7  &  8  Vict.  c.  81  (I.), 

^<1  enacts  that  after  the  30th  of  June,  1860,  ''  marriages  may  be  contracted  and  solem- 

'^Ued  according  to  the  usages  of  the  said  Society  of  Friends,  called  Quakers,  in  England 

J^^d  Ireland  respectively,  not  only  in  the  case  provided  for  by  the  said  recited  provisions, 

^^talso  in  cases  where  one  only  or  where  neither  of  the  parties  to  the  marriage  shall  be 

Mnember  of  the  said  society  ;  provided  that  the  party  or  parties  who  shall  not  be  a  mem- 

^f  or  members  of  the  said  society  shall  profess  with  or  be  of  the  persuasion  of  the  said 

'^ciety  ;  provided  also  that  no  person  who  is  not  a  member  of  the  said  society  shall  be 

^^rried  according  to  the  usages  thereof,  unless  he  or  she  shall  be  authorized  thereto, 

^^der  or  in  pursuance  of  some  general  rule  or  rules  of  the  said  society,  in  England  and 

^'^land  respectively  ;  and  a  copy  of  such  general  rule  or  rules  purporting  to  be  signed  by 

*^«  recording  clerk  for  the  time  being  of  the  said  society  in  London  and  in  Dublin  re- 

^^^tivelj,  shall  be  admitted  as  evidence  of  such  general  rule  or  rules  in  all  proceedings 

5^^ching  the  validity  of  any  such  marriage."    By  sec.  2,  all  enactments  then  l\i  fo\^^ 

^UtlDg  to  marriages  according  to  the  nsages  of  the  said  socle ty  art  extended  \o  rt^ii 
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Sec.  3.  "The  superintendent  registrar  of  births  and  deaths  of  every  union, 
parish,  or  place  shall  be,  in  right  of  his  office,  superintendent  registrar  of  marriages 
within  such  union,  parish  or  place,  and  such  union,  parish,  or  place  shall  be  deemed 
the  district,  of  such  superintendent  registrar  of  marriages." 

Sec.  4.  "  In  every  case  of  marriage  intended  to  be  solemnized  in  England  after 
the  said  first  day  of  March, (c/)  according  to  the  rites  of  the  thurch  of  England 
(unless  by  license  or  by  special  license,  or  afler  publication  of  banns),  and  in  every 
case  of  marriage  intended  to  be  solemnized  in  England  after  the  said  first  day  of 
March,  according  to  the  usages  of  the  Quakers  or  Jews,  or  according  to  any  form 
authorized  by  this  Act,  one  of  the  parties  shall  give  notice  under  his  or  her  hand, 
in  the  form  of  schedule  (A.)  to  this  Act  annexed,  or  to  the  like  effect,  to  the  super- 
intendent registrar  of  the  district  within  which  the  parties  shall  have  dwelt  for  not 
less  than  seven  days  then  next  preceding,  or  if  the  parties  dwell  in  the  districts  of 
different  superintendent  registrars  shall  give  the  like  notice  to  the  superintendent 
registrar  of  each  district,  and  shall  state  therein  the  name  and  surname  and  the 
profession  or  condition  of  each  of  the  parties  intending  marriage,  the  dwelling  place 
of  each  of  them,  and  the  time  not  being  less  than  seven  days  during  which  each 
has  dwelt  therein,  and  the  church  or  other  building  in  which  the  marriage  is  to  be 
^rtOK-i  solemnized ;  *provided  that  if  either  party  shall  have  dwelt  in  the  place 
■^  stated  in  the  notice  during  more  than  one  calendar  month,  it  may  be  stated 
therein  that  he  or  she  hath  dwelt  there  one  month  and  upwards.''(^) 

Sec.  5.  "  The  superint^^ndent  registrar  shall  file  all  such  notices,  and  keep  them 
with  the  records  of  his  office,  and  shall  also  forthwith  enter  a  true  copy  of  all  such 
polices  fairly  into  a  book,  trt  be  for  that  purpose  furnished  to  him  by  the  registrar 
general,  to  be  called  '  the  marriage  notice  book,'  the  cost  of  providing  which 
shall  be  defrayed  in  like  manner  as  the  cost  of  providing  register  books  of  births 
and  deaths ;(/)  and  the  marriage  notice  book  shall  be  open  at  all  reasonable  times 
without  fee  to  all  persons  desirous  of  inspecting  the  same ;  and  for  every  such  entry 
the  superiutendent  registrar  shall  be  entitled  to  have  a  fee  of  one  shilling." 

Sec.  6.  "If  such  superintendent  registrar  shall  be  clerk  to  the  guardians  of  any 
poor-law  UQion,  or  of  any  parish  or  place  comprising  the  district  for  which  such 
superintendent  registrar  shall  act,  he  shall  read  such  notices  as  hereinafter  directed; 
and  if  be  shall  not  be  such  clerk,  then  he  shall  transmit  to  such  clerk  on  the  day 
previous  to  each  weekly  meeting  of  such  guardians  all  such  notices  of  intended 
Qiarriage  as  he  shall  have  received  on  or  since  the  day  previous  to  the  weekly 
meeting  immediately  preceding  the  same ;  and  such  clerk  shall  read  such  notices 
immediately  after  the  minutes  of  the  proceedings  of  such  guardians  at  their  last 
meeting  shall  have  been  read ;  and  such  notices  shall  be  so  read  three  several  times 
ip  three  successive  weeks  at  the  weekly  meetings  of  such  guardians,  unless  in  any 
case  license  for  marriage  shall  be  sooner  granted,  and  notice  of  such  license  being 
granted  shall  have  been  given  to  such  clerk  :  provided  also,  that  if  it  shall  happen 
that  the  board  of  guardians  of  any  such  union,  parish,  or  place  shall  not  so  meet,  it 
shall  be  sufficient  for  the  purposes  of  this  Act  that  such  notices  shall  be  read  at  any 
meeting  of  such  guardians  which  shall  be  held  within  twenty-one  days  from  the 
day  of  such  notice  being  entered."(^) 

The  1  Vict.  c.  22,  s.  24,  reciting  this  section,  and  that  "  it  may  happen  in  certain 
superintendent  registrars'  districts  that  there  may  be  no  such  guardians,"  enacts, 
"  that  in  every  such  case,  but  only  until  the  election  of  such  board  of  guardians 
and  of  a  clerk  to  their  board,  every  notice  of  marriage  given  according  to  the  pro- 
visions of  the  said  Act  for  marriages,  or  a  true  and  exact  copy  thereof,  under  the 
band  of  the  superintendent  registrar,  shall  be  suspended  in  some  conspicuous  place 

marriage  coatracted  under  this  Act.  All  marriages  solemnized  in  England  before  July 
1,  1837,  and  in  Ireland  before  April  1,  1845,  according  to  the  usages  of  the  Quakers  or 
Jews,  are  rendered  valid  by  the  10  &  11  Vict.  c.  58,  provided  the  parties  were  both 
Quakers  or  both  persons  professing  the  Jewish  religion. 

(d)  See  noie  to  sec.  1,  anttf  p  283. 

(e)  By  1  Vict.  c.  22,  s.  10,  the  registrar-general  may  unite  two  or  more  districts,  and  by 
sec.  11  may  divide  districts.     See  the  19  &  20  Vict.  c.  119,  s.  3,/K>fr,  p.  294. 

(/)  Repealed  as  to  the  costs  of  registers  by  21  &  22  Vict.  c.  25,  s.  6. 
Iff)  See  the  19  k  20  Vict.  c.  119,  a,  l,po9tf  p.  293. 
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in  the  office  of  the  saperintendent  registrar  during  seven  successive  days,  if  the 
marriage  is  to  be  solemnized  by  license,  or  twenty-one  successive  days  if  the  marriage 
is  to  be  solemnized  without  license,  before  any  marriage  shall  be  solemnized  in  pur- 
suance of  such  notice ;  and  the  particulars  of  every  such  notice  shall  be  sent  by  the 
superintendent  registrar  to  every  registrar  of  marriages  within  his  district,  and 
shall  be  open  to  the  inspection  of  every  one  who  shall  apply  at  reasonable  times  to 
such  registrar  to  inspect  the  same/'(  h) 

*By  the  6  &  7  Will.  4,  s.  7,  "  after  the  expiration  of  seven  da3rs  if  the   r*^©/* 
marriage  is  to  be  solemnized  by  license,  or  of  twenty-one  days  if  the  mar-   *•  " 
riage  is  to  be  solemnized  without  license,  after  the  entry  of  such  notice,  the  super- 
intendent registrar,  upon  being  requested  so  to  do  by  or  on  behalf  of  the  party  by 
whom  the  notice  was  given,  shall  issue  under  his  hand  a  certificate  in  the  form  of 
schedule  (B.)  to  this  Act  annexed,  provided  that  no  lawful  impediment  be  shown 
to  the  satisfaction  of  the  superintendent  registrar  why  such  certificate  should  not 
issae,  and  provided  that  the  issue  of  such  certificate  shall  not  have  been  sooner 
forbidden  in  manner  hereinafter  mentioned  by  any  person  or  persons  authorized  in 
that  behalf  as  hereinafter  is  provided ;  and  every  such  certificate  shall  state  the 
particulars  set  forth  in  the  notice,  the  day  on  which  the  notice  was  entered,  and 
that  the  full  period  of  seven  days  or  of  twenty-one  days  (as  the  case  may  be)  has 
elapsed  since  the  entry  of  such  notice,  and  that  the  issue  of  such  certificate  has 
not  been  forbidden  by  any  person  or  persons  authorized  in  that  behalf;  and  for 
erery  such  certificate  the  superintendent  registrar  shall  be  entitled  to  have  a  fee  of 
one  8hilling."(i ) 

Sec.  9.  "  Any  person  authorized  in  that  behalf  may  forbid  the  issue  of  the 
superintendent  registrar's  certificate  by  writing  at  any  time  before  the  issue  of  such 
certificate  the  word  "  forbidden  "  opposite  to  the  entry  of  the  notice  of  such  in- 
tended marriage  in  the  marriage  notice  book,  and  by  subscribing  thereto  his  or  her 
name  and  place  of  abode,  and  his  or  her  character,  in  respect  of  either  of  the 
parties,  by  reason  of  which  he  or  she  is  so  authorized  ;  and  in  case  the  issue  of  any 
snch  certificate  shall  have  been  so  forbidden  the  notice  and  all  proceedings  there- 
upon shall  be  utterly  void." 

Sec.  10.  "  Aft«r  the  said  first  day  of  March, (X:)  the  like  consent  shall  be  required 
to  any  marriage  in  England  solemnized  by  license  as  would  have  been  required  by 
^w  to  marriages  solemnized  by  licen.se  immediately  before  the  passing  of  this  Act ; 
*ud  every  person  whose  consent  to  a  marriage  by  license  is  required  by  law  is 
herehy  authorized  to  forbid  the  issue  of  the  saperintendent  registrar's  certificate, 
whether  the  marriage  is  intended  to  be  by  license  or  without  license." 

Sec.  11.  **  After  the  said  first  day  of  March(A;)  every  superintendent  registrar 
^all  have  authority  to  grant  licenses  for  marriage  in  any  building  registered  as 
hereinafter  provided  within  any  district  under  his  superintendence,  or  in  his  office, 
lu  the  form  of  schedule  (C.)  to  this  Act  annexed,  and  for  every  such  license  shall 
w  entitled  to  have  of  the  party  requiring  the  same  the  sum  of  three  pounds  above 
the  value  of  the  stamps  necessary  on  granting  such  license  )(l )  and  every  superin- 
tendent registrar  shall  four  times  in  every  year,  on  such  days  as  shall  be  appointed 
hy  the  ^registrar  general,  make  a  return  to  the  registrar  general  of  every  r^.^o^- 
license  granted  by  him  since  his  last  return,  and  of  the  particulars  stated  ^  "  ' 
^^Dceming  the  parties:  provided  always,  that  no  superintendent  registrar  shall 
P*nt  any  such  license  until  he  shall  have  given  security  by  his  bond  in  the  sum  of 
<>Qe  hundred  pounds  to  the  registrar  general  for  the  due  and  faithful  execution  of 

(^)  See  sec.  5  of  the  same  Act,  post^  p.  294. 

0)  U  was  not  the  intention  of  this  Act  that  the  registrar  should  have  power  to  grant 
**>>  certiBcate  for  marriages  out  of  his  own  district,  and,  consequently,  the  superintendent 
'^Pitrar  has  no  power  to  grant  his  certificate  under  this  section,  where  it  is  proposed 
^tt  the  marriage  should  take  place  out  of  his  district.  Ex  parte  Brady,  8  Dow.  P.  C.  332, 
Pwieson,  J. 

Bj  sec.  8  the  registrar-general  is  to  furnish  the  superintendent  registrars  with  forms  of 
certificttts,  which  are  to  be  distinguished  in  certain  ways  where  the  marriage  is  by 
"^Me,  and  where  It  is  without  license. 

(*)  See  note  to  sec.  1,  anie^  p.  283. 

(0  See  the  19  A  20  Vict.  c.  119,  s.  10,  pott,  p.  295. 
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his  office :  provided  also,  that  nothing  herein  contained  shall  authorize  any  super- 
intendent registrar  to  grant  any  license  for  marriage  in  any  church  or  chapel  in 
which  marriages  may  be  solemnized  according  to  the  rites  of  the  Church  of  Eng- 
land, or  in  any  church  or  chapel  belonging  to  the  Church  of  England  or  licensed 
for  the  celebration  of  Divine  worship  according  to  the  rites  and  ceremonies  of  the 
Church  of  England,  or  any  license  for  marriage  in  any  registered  building  which 
shall  not  be  within  his  district." 

Sec.  1 2.  "  Before  any  license  for  marriage  shall  be  granted  by  any  such  super- 
intendent registrar  one  of  the  parties  intending  marriage  shall  appear  personally 
before  such  superintendent  registrar,  and  in  case  the  notice  of  such  intended  mar- 
riage shall  not  have  been  given  to  such  superintendent  registrar,  shall  deliver  to 
him  the  certificate  of  the  superintendent  registrar  or  superintendent  registrars  to 
whom  such  notice  shall  have  been  given,  and  such  party  shall  make  oath,  or  shall 
make  his  or  her  solemn  affirmation  or  declaration  instead  of  taking  an  oath,  that 
he  or  she  believeth  that  there  is  not  any  impediment  of  kindred  or  alliance  or 
other  lawful  hindrance  to  the  said  marriage,  and  that  one  of  the  said  parties  hath 
for  the  space  of  fifteen  days  immediately  before  the  day  of  the  grant  of  such 
license  had  his  or  her  usual  place  of  abode  within  the  district  within  which  such 
marriage  is  to  be  solemnized,  and  where  either  of  the  parties,  not  being  a  widower 
or  widow,  shall  be  under  the  age  of  twenty-one  years,  that  the  consent  of  the  per- 
son or  persons  whose  consent  to  such  marriage  is  required  by  law  has  been  obtained 
thereto,  or  that  there  is  no  person  having  authority  to  give  such  consent,  as  the 
case  may  be;  and  all  such  licenses  and  declarations  shall  be  respectively  liable  to 
the  same  stamp  duties  as  licenses  for  marriage  granted  by  the  ordinary  of  any  dio- 
cese, and  affidavits  made  in  order  to  procure  the  same."- 

Sec.  13.  "  Any  person,  on  payment  of  five  shillings,  may  enter  a  caveat  with 
the  superintendent  registrar  against  the  grant  of  a  certificate  or  a  license  for  the 
marriage  of  any  person  named  therein ;  and  if  any  caveat  be  entered  with  the 
superintendent  registrar,  such  caveat  being  duly  signed  by  or  on  behalf  of  the 
person  who  enters  the  same,  together  with  his  or  her  place  of  residence,  and  the 
ground  of  objection  on  which  his  or  her  caveat  is  founded,  no  certificate  or  licen»o 
shall  issue  or  be  granted  until  the  superintendent  registrar  shall  have  examine<3L 
into  the  matter  of  the  caveat,  and  is  satisfied  that  it  ought   not  to  obstruct  tlvc 
grant  of  the  certificate  or  license  for  the  said  marriage,  or  until  the  caveat  be  witbfc^ 
drawn  by  the  party  who  entered  the  same ;  provided  that  in  cases  of  doubt  it  sha."^ 
be  lawful  for  the  hupcrintendent  registrar  to  refer  the  matter  of  any  such  cave^^a 
to  the  registrar  general,  who  shall  decide  upon  the  same :  provided  likewise,  th.  ^ 
in  case  of  the  superintendent  registrar  refusing  the  grant  of  the  certificate     ^ 
*2ftft1  ^^^^°^^^  ^^®  person  applying  for  the  same  *shall  have  a  right  to  appeal       ^ 
-'  the  registrar  general,  who  shall  thereupon  either  confirm  the  refusal        < 
direct  the  grant  of  the  certificate  or  license." 

Sec.  14.  "  After  the  said  first  day  of  March (m)  no  marriage  after  such  not" 
as  aforesaid,  unless  by  virtue  of  a  license  to  be  granted  by  the  superintends 
registrar,  shall  be  solemnized  or  registered  in  England  until  aft^r  the  expiratB. 
of  twenty-one  days  after  the  day  of  the  entry  of  such  notice  as  aforesaid ;  and 
marriage  shall  be  solemnized  by  the  license  of  any  superintendent  registrar 
registered  until  after  the  expiration  of  seven  days  after  the  day  of  the  entry^ 
such  notice  as  aforesaid." 

Sec.  15.  "  Whenever  a  marriage  shall  not  be  had  within  three  calendar  mon" 
after  the  notice  shall  have  been  so  entered  by  the  superintendent  registrar, 
notice  and  certificate,  and  any  license  which  may  have  been  granted  thereupon, 
all  other  proceedings  thereupon,  shall  be  utterly  void;  and  no  person  shall  proc 
to  solemnize  the  marriage,  nor  shall  any  registrar  register  the  same,  until 
notice  shall  have  been  given,  and  entry  made,  and  certificate  thereof  given,  at 
time  and  in  the  manner  aforesaid."(n) 

(m)  See  note  to  sec.  1,  ante^  p.  283. 

(n)  By  sec.  16,  the  superintendent  registrar's  certificate  or  license  is  to  be  delirere 
the  person  by  or  before  whom  the  marriage  is  solemnized.    By  sec.  17,  the  superint^ 
ent  registrar  may  appoint  registrars  of  marriages. 
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See.  18.  *'  Any  proprietor  or  trustee  of  a  separate  building,  certified  according 
to  law  as  a  place  of  religious  worship,  nitij  apply  to  the  superintendeut  registrar 
of  the  district,  in  order  that  such  building  may  be  registered  for  solemuizing  mar- 
riages therein,  and  in  such  case  shall  deliver  to  the  superinteudent  registrar  a  cer- 
tificate, signed  in  duplicate  by  twenty  householders  at  the  least,  that  such  building 
has  been  used  by  them  during  one  year  at  the  least  as  their  usual  place  of  public 
religious  worship,  and  that  they  are  desirous  that  such  place  should  be  registered 
as  aforesaid,  each  of  which  certificates  shall  be  countersigned  by  the  proprietor  or 
trustee  by  whom  the  same  shall  be  delivered ;  and  the  superintendent  registrar 
shall  send  both  certificates  to  the  registrar  general,  who  shall  register  such  build- 
ing accordingly  in  a  book  to  be  kept  for  that  purpose  at  the  general  register  office : 
and  the  registrar  general  shall  indorse  on  both  certificates  the  date  of  the  registry, 
and  shall  keep  one  certificate  with  the  other  records  of  the  general  register  office, 
and  shall  return  the  other  certificate  to  the  superintendent  registrar,  who  shall 
keep  the  same  with  the  other  records  in  his  office ;  and  the  superintendent  regis- 
trar shall  enter  the  date  of  the  registry  of  such  building  in  a  book  to  be  furnished 
to  htm  for  that  purpose  by  the  registrar  general,  and  shall  give  a  certificate  of  such 
registry  under  his  hand,  on  parchment  or  vellum,  to  the  proprietor  or  trustee  by 
whom  the  certificates  are  countersigned,  and  shall  give  public  notice  of  the  registry 
thereof  by  advertisement  in  some  newspaper  circulating  within  the  county,  and  in 
the  '  London  Gazette.'  *\o) 

Sec.  20.  "  After  the  expiration  of  the  said  period  of  twenty-one  days,  or  of 
seven  days  if  the  marriage  is  by  license,  marriages  may  *be  solemnized  in  r*90Q 
the  registered  building  stated  as  aforesaid  in  the  notice  of  such  marriage,  ^ 
between  and  by  the  parties  described  in  the  notice  and  certificate,  according  to 
such  form  and  ceremony  as  they  may  see  fit  to  adopt :  provided  nevertheless,  that 
every  such  marriage  shall  be  solemnized  with  open  doors,  between  the  hours  of 
eight  and  twelve  in  the  forenoon,  in  the  presence  of  some  registrar  of  the  district 
in  which  such  registered  building  is  situate,  and  of  two  or  more  credible  witnesses  : 
provided  also,  that  in  some  part  of  the  ceremony,  and  in  the  pre&ence  of  such  reg- 
istrar and  witnesses,  each  of  the  parties  shall  declare, 

"  I  do  solemnly  declare,  that  I  know  not  of  any  lawful  impediment  why,  I,  A, 
B.,  may  not  be  joined  in  matrimony  to  C.  I),*' 
And  each  of  the  parties  shall  say  to  the  other, 

^'  I  call  upon  these  persons  here  present  to  witness  that  I,  A,  B.,  do  take  thee, 
C.  />.,  to  be  my  lawful  wedded  wife  [or  husband].*' 
"rovided  also,  that  there  be  no  lawful  impediment  to  the  marriage  of  such  parties." 
,    Sec.  21.  "  Any  person  who  shall  object  to  marry  undjr  the  provisions  of  this  Act 
*^  any  such  registered  building  may,  after  due  notice  and  certificate  issued  as  afore- 
f^id,  contract  and  solemnize  marriage  at  the  office  and  in  the  presence  of  the  super- 
**itendent  registrar  and  some  registrar  of  the  district,  and  in  the  presence  of  two 
fitnesses,  with  open  doors,  and  between  the  hours  aforesaid,  making  the  declara- 
tion and  using  the  form  of  words  hereinbefore  provided  in  the  case  of  marriage  in 
^^y  such  registered  building."(j9) 

Sec.  25.  ^^  Aft^r  any  marriage  shall  have  been  solemnized  it  shall  not  be  neces- 
•^ly  in  support  of  such  marriage  to  give  any  proof  of  the  actual  dwelling  of  either 
^f  the  parties  previous  to  the  mairriage  within  the  district  wherein  such  marriage 
^as  solemnized  for  the  time  required  by  this  Act,  or  of  the  consent  of  any  peison 
^hose  consent  thereunto  is  required  by  law:  nor  shall  any  evidence  be  given  to 
Pit)ve  the  contrary  in  any  suit  touching  the  validity  of  such  marriage." 

Sec.  26.  "  With  the  consent  under  the  hand  and  seal  of  the  patron  and  incum- 
^nt  respectively  of  the  church  of  the  parish  or  district  in  which  may  be  situated 

(o)  Bj  sec.  19,  on  the  remoTal  of  the  same  congregation  the  new  place  of  worship  may 
V^  immediately  registered,  instead  of  the  one  disused,  and  after  such  substitution  it  shall 
^ot  be  lawful  to  solemnize  any  marriage  in  such  disused  building. 

{p)  Sec.  22  regulates  the  marriage  fees  of  the  registrar.  By  sec.  23,.the  registrar  is  to 
^^^ter  all  marriages  solemnized  before  him  In  books  to  be  sent  by  the  re^istrar-gen- 
^>^,  and  copies  of  the  marriage  register  book  are  to  be  given  quarterly  to  the  superiu- 
indent  registrar.  . 
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any  public  chapel  with  or  without  a  chapelry  thereuuto  aunexed,  or  any  chapel 
duly  licensed  for  the  celebration  of  divine  service  according  to  the  rites  and  cere- 
monies of  the  Church  of  England,  or  any  chapel  the  minister  whereof  is  duly 
licensed  to  officiate  therein  according  to  the  rites  and  ceremonies  of  the  Church  of 
England,  or  without  such  consent  after  two  calendar  months'  notice  in  writing 
given  by  the  registrar  of  the  diocese  to  such  patron  and  incumbent  respectively,  the 
bishop  of  the  diocese  may,  if  he  shall  think  it  necessary  for  the  due  accommoda- 
tion and  convenience  of  the  inhabitants,  authorize  by  a  license  under  his  hand  and 
seal  the  solemnization  of  marriages  in  any  such  chapel  for  persons  residing  within 
^^001  ^  district  the  limits  whereof  shall  *be  specified  in  the  bishop^s  license,  and 
^  under  such  provisions  as  to  the  amount,  appropriation,  or  apportionment  of 
'the  dues,  and  as  to  other  particulars,  as  to  the  said  bishop  may  seem  fit,  and  as  may 
be  specified  in  the  said  license ;  provided  that  it  shall  be  lawful  for  any  patron  or 
incumbent  who  shall  refuse  or  withhold  consent  to  the  grant  of  any  such  license  to 
deliver  to  the  bishop,  under  his  or  her  hand  and  seal,  a  statement  of  the  reasons  for 
which  such  consent  shall  have  been  so  refused  or  withholden ;  and  no  such  license 
shall  be  granted  by  any  bishop  until  he  shall  have  inquired  into  the  matter  of  such 
reasons ;  and  every  instrument  of  consent  of  the  patron  and  incumbent,  or,  if  such 
consent  be  refused  or  withholden,  a  copy  of  the  notice  under  the  hand  of  the  r^s- 
trar,  and  every  st^itement  of  reasons  alleged  as  aforesaid  by  the  patron  or  incum- 
bent, with  the  bishop's  adjudication  thereupon  under  his  hand  and  seal,  shall  be 
registered  iu  the  registry  of  the  diocese :  and  thenceforth  and  until  the  said  license 
be  revoked  marriages  solemnized  in  such  chapel  shall  be  as  valid  to  all  intents  and 
purposes  as  if  the  same  had  been  solemnized  in  the  parish  church,  or  in  any  chapel 
where  marriages  might  heretofore  have  been  legally  solemnized."(^) 

Sec.  29.  "  There  shall  be  placed  in  some  conspicuous  part  in  the  interior  of 
every  chapel  in  respect  of  which  such  license  shall  be  given  as  aforesaid  a  notice  in 
the  words  following :  *  JMarriages  may  be  solemnized  in  this  chapel.'  "(0 

Sec.  30.  '*  All  provisions  which  shall  from  time  to  time  be  in  force  relative  to 
marriages,  and  to  providing,  keeping,  and  transmitting  register  books  and  copies  of 
registers  of  marriages  solemnized  in  any  parish  church,  shall  extend  to  any  chapel 
in  which  the  solemnization  of  marriages  shall  be  authorized  as  aforesaid,  in  the 
same  manner  as  if  the  same  were  a  parish  church,  and  everything  required  by  law 
to  be  done  relating  thereto  by  the  rector,  vicar,  curate,  or  churchwardens  respect- 
ively of  any  parish  church  shall  be  done  by  the  officiating  minister,  chapolwarden, 
or  other  person  exercising  analogous  duties  in  such  chapel  respectively." 

Sec.  31.  '-  Notwithst^anding  any  such  license  as  aforesaid  to  solemnize  marriages 
in  any  such  chapel,  the  parties  may,  if  they  think  fit,  have  their  marriage  solemn- 
ized in  the  parish  church,  or  in  any  chapel  in  which  heretofore  the  marriage  of  such 
parties  or  either  of  them  might  have  been  legally  solemnized. "(») 

Sec.  42.  "  If  any  persons  shall  knowingly  and  wilfully  intermarry  after  the  said 
first  day  of  March  under  the  provisions  of  this  Act  in  any  place  other  than  the 
*20n  ^^'^'"^'^^  chapel,  registered  *building,  or  office  or  other  place  specified  in  the 
■^  notice  and  certificate  as  aforesaid,  or  without  due  notice  to  the  superin- 
tendent registrar,  or  without  certificate  of  notice  duly  issued,  or  without  license,  in 

(g)  Sec.  27  provides  for  the  appropriation  of  fees  on  marriages  performed  in  sncb 
chapels.  By  sec.  28,  the  patron  or  incumbent  may  appeal  to  the  archbishop  against 
such  licenses. 

(r)  See  1  Vict.  c.  22,  s.  33,  post,  p.  291. 

(«)  By  sec.  32,  the  bishop,  with  consent  of  the  archbishop,  may  revoke  such  licenses; 
in  which  case,  by  sec.  33,  the  registers  are  to  be  sent  to  the  Incumbent  of  the  parish 
church.  By  sec.  34,  the  registrars  of  the  dioceses  are  to  send  to  the  register  office, 
yearly,  lists  of  the  licensed  chapels  within  their  districts,  and  a  list  of  all  chapels  and 
buildings  registered,  to  be  printed.  By  sec.  35  marriages  under  this  Act  are  to  be  cog- 
nisable. By  sec.  36,  the  registrar  may  ask  certain  particulars  of  the  parties.  By  sec.  37 
all  persons  vexatiously  entering  caveats  are  liable  to  costs  and  damages.  By  sec.  38  all 
persons  making  ialse  declarations,  &c  ,  are  guilty  of  perjury.  By  sec.  39  all  persons 
unduly  solemnizing  marriage,  are  guilty  of  felony.  By  sec.  40  the  superintendent  regis- 
trars who  unduly  issue  certificates  are  guilty  of  felony ;  and  by  sec.  41  all  prosecntions 
are  to  be  commenced  within  three  years.    See  also  1  Vict.  c.  22,  s.  3. 
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case  a  license  is  necessary  under  ibis  Act,  or  in  the  absence  of  a  registrar  or  super- 
intendent r^strar  where  the  presence  of  a  registrar  or  superintendent  registrar  is 
necessary  under  this  Act,  the  marriage  of  such  persons,  except  in  any  case  herein- 
after excepted,  shall  be  null  and  void :  Provided  always,  that  nothing  herein  con- 
tained shall  extend  to  annul  any  marriage  legally  solemnized  according  to  the  pro- 
Tiflions  of  an  Act  passed  in  the  fourth  year  of  his  late  Majesty  George  the  Fourth, 
intituled  *•  An  Act  for  amending  the  Laws  respecting  the  Solemnization  of  Marriages 
in  England.'  "(0 

The  1  Vict.  c.  22,  s.  23,  enacts,  that  "  the  registrar  general,  under  the  direction 
of  one  of  her  Majesty's  principal  secretaries  of  state,  shall  take  order  that  the 
solemn  declaration  and  form  of  words  provided  to  be  used  in  the  case  of  marriages 
under  the  said  Act  for  marriages  be  truly  and  exactly  translated  into  the  Welsh 
tongue,  and  shall  cause  the  same  so  translated  to  be  furnished  to  every  registrar 
of  marriages  throughout  Wales,  and  in  all  places  where  the  Welsh  tongue  is  com- 
monly used ;  and  it  shall  be  lawful  to  use  the  declaration  and  form  of  words  so 
translated,  and  published  by  authority,  in  all  places  where  the  Welsh  tonsrue  is  com- 
monly used  or  preferred,  in  such  manner  and  form  and  to  the  same  intents  and 
purposes  as  by  the  said  Act  is  prescribed  in  the  English  tongue.'' 

Sec.  33.  "  The  banns  of  marriage  of  any  persons  maybe  published  in  any  chapel 
licensed  by  the  bishop,  according  to  the  provisions  of  the  said  Act  for  marriages, 
for  the  solemnization  of  marriages  in  which  those  persons  might  lawfully  be 
married ;  and  instead  of  the  notice  required  by  the  said  Act  the  words  ^  Banns 
may  be  published  and  marriages  may  be  solemnized  in  this  chapeF  shall  be  placed 
in  Bome  conspicuous  part  in  the  interior  of  every  such  chapel." 

Sec.  34,  reciting  that  "  doubts  may  arise  whether  under  the  said  recited  Acts  it  is 
lawful  for  the  bishop  to  license  chapels  for  marriages  between  parties  one  only  of  whom 
resides  within  the  district  specified  in  such  license;"  enacts  that  ^^all  such  licenses 
sball  be  construed  to  extend  to  and  authorize  marriages  in  such  chapels  between 
parties  one  or  both  of  whom  is  or  are  resident  within  the  said  district ;  provided 
^ys,  that  where  the  parties  to  any  marriage  intended  to  be  solemnized  after  pub- 
lication of  banns  shall  reside  within  different  ecclesiastical  districts  the  banns  for 
snch  marriage  shall  be  published  as  well  in  the  church  or  chapel  wherein  such 
iDarriage  is  intended  to  be  solemnized  as  in  the  chapel  licensed  under  the  provisions 
of  the  said  recited  Act  for  the  other  district  within  which  one  of  the  parties  is 
resident,  and  if  there  be  no  such  chapel  then  in  the  church  or  chapel  in  which  the 
*banii8  of  such  last-mentioned  party  might  be  legally  published  if  the  said  r*oQo 
recited  Act  had  not  been  passed."  ■- 

Sec.  35.  "  Any  building  which  shall  have  been  licensed  and  used  during  one 
year  next  before  registration  for  public  religious  worship  as  a  Roman  Catholic 
cliapel  exclusively  shall  be  taken  to  be  a  separate  building  for  the  purpose  of  being 
registered  for  the  celebration  of  marriages,  notwithst;inding  the  same  shall  be  under 
the  same  roijf  with  any  other  building,  or  shall  form  a  part  only  of  a  building." 

The  3  &  4  Vict  c.  72,  s.  1,  reciting  the  4  Geo.  4,  c.  76,  6  &  7  Will.  4,  c.  85, 
aad  1  Vict.  c.  22,  and  that  it  is  expedient  to  restrain  marriages  under  the  6  &  7 
'^'11. 4,  from  being  solemnized  out  of  the  district,  in  which  one  of  the  parties 
"Wells,  unless  either  of  the  parties  dwells  in  a  district,  within  which  there  is  not 
"'y  registered  building,  enacts, 'Hhat  it  is  not  and  shall  not  be  lawful  for  any 
'^perintendent  registrar  to  give  any  certificate  of  notice  of  marriage  where  the 
Wding  in  which  the  marriage  is  to  be  solemnized,  as  stated  in  the  notice,  shall  not 
"®  within  the  district  wherein  one  of  the  parties  shall  have  dwelt  for  the  time 
reonired  by  the  said  Act  of  his  late  Majesty,  except  as  hereinafter  is  enacted." 

Sec.  2,  "It  shall  be  lawful  for  any  party  intending  marriage  under  the  pro- 
l^ions  of  the  said  Act  of  his  late  Majesty,  in  addition  to  the  notice  required  to 
^  given  by  that  Act,  to  declare  at  the  time  of  giving  such  notice,  by  indorsement 

(<)  Bj  see.  43,  in  cases  of  fraudulent  marriages,  the  guilty  party  is  to  forfeit  nil  pro- 
Pj^y  accruing  from  the  marriage,  as  in  4  Geo.  4,  c.  76  ,*  and  by  sec.  44,  the  provisions  of 
"^  Registry  Act  are  extended  to  this  Act. 

.  Rj  lee.  45,  "  this  Act  shall  extend  only  to  England,  and  shall  not  extend  to  the  mar- 
"He  of  any  of  the  royal  family." 
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thereon,  the  religious  appellation  of  the  body  of  Christians  to  which  the  party  pro- 
fesseth  to  belong,  and  the  form,  rite,  cr  ceremony  which  the  parties  desire  to  adopt 
in  solemnizing  their  marriage,  and  that,  to  the  best  of  his  or  her  knowledge  and 
belief,  there  is  not  within  the  district  in  which  one  of  the  parties  dwells  any  regis- 
tered building  in  which  marriage  is  solemnized  according  to  such  form,  rite,  or 
ceremony,  and  the  district  nearest  to  the  residence  of  that  party  in  which  a  building 
is  registered  wherein  marriage  is  so  solemnized,  and  the  registered  building 
within  such  district  in  which  it  is  intended  to  solemnize  their  marriage ;  and  after 
the  expiration  of  seven  days  or  twenty-one  days,  as  the  case  may  require,  under  the 
said  Act  of  his  late  Majesty,  it  shall  be  lawful  for  the  superintendent  registrar  to 
whom  any  such  notice  shall  have  been  given  to  issue  his  certificate,  according  to 
the  provisions  of  that  Act;  and  afler  the  issuing  of  such  certificate  the  parties 
shall  be  at  liberty  to  solemnize  their  marriage  in  the  registered  building  stated  in 
such  notice :  Provided  always,  that  afler  any  marriage  shall  have  been  solemnized 
it  shall  not  be  necessary  in  support  of  such  marriage  to  give  any  proof  of  the 
truth  of  the  facts  heroin  authorized  to  be  stated  in  the  notice,  nor  shall  any  evidence 
be  given  to  prove  to  the  contrary  in  any  suit  touching  the  validity  of  such  a 
marriage."  (w) 

Sec.  6.  "Notwithstanding  anything  herein  or  in  the  said  recited  Acts  or  either 
of  them  contained,  the  Society  of  Friends  commonly  called  Quakers,  and  also 
persons  professing  the  Jewish  religion,  may  lawfully  continue  to  contract  and 
solemnize  marriage  according  to  the  usages  of  the  said  society  and  of  the  said 
j^QQo-i  persons  respectively,  afler  notice  for  that  purpose  duly  given,  and  *certifi- 
^  cate  or  certificates  duly  issued,  pursuant  to  the  provision  of  the  said 
recited  Act  of  his  late  Majesty ;  notwithstanding  the  building  or  place  wherein 
such  marriage  mny  be  contracted  or  solemnized  be  not  situate  within  the  district 
or  either  of  the  districts  (as  the  case  may  be)  in  which  the  parties  shall  respect- 
ivelv  dwell." 

The  19  &  20  Vict.  c.  119,  which  came  into  force  Jan.  1,  1S57,  recites  that  it  i^ 
expedient  to  alter  and  amend  the  6  &  7  Will.  4,  c.  85,  1  Vict.  c.  22,  and  3  &  ^4 
Vict.  c.  72,  and  by  sec.  1  enacts,  "In  case  of  any  party  intending  marriage  undiar 
the  provisions  of  any  of  the  said  recited  Acts  or  of  this  Act,  no  notice  of  sttcb 
intended  marriage  shall  be  read  or  published  before  the  guardians  of  any  Poor-la^ 
union  or  parish  or  place,  or  be  transmitted  by  any  superintendent  registrar  to  tlie 
clerk  of  any  such  guardians." 

Sec.  2.  "In  case  any  party  shall  intend  marriage,  under  the  provisions  of  any  oi 
the  said  recited  Acts  or  of  this  Act,  the  party  so  intending  marriage  shall,  at  the 
time  of  giving  to  the  superintendent  registrar  or  respective  superintendent  reg*^ 
trars,  as  the  case  may  be,  the  notice  required  by  the  said  recited  Acts  or  either  of 
them,  make  and  sign  or  subscribe  a  solemn  declaration  in  writing,  in  the  body  ^J 
at  the  foot  of  such  notice,  that  he  or  she  believes  that  there  is  no  impedimeat  of 
kindred  or  alliance  or  other  lawful  hindrance  to  the  said  marriage,  and  that  the 
parties  to  the  said  marriage,  in  case  the  marriage  b  intended  to  be  had  witboot 
license,  have,  for  the  space  of  seven  days  immediately  preceding  the  giving  of  stkcn 
notice,  had  their  usual  place  of  abode  and  residence  within  the  district  of  the 
superintendent  registrar  or  respective  superintendent  registrars  to  whom  such  notice 
or  notices,  as  the  case  may  be,  shall  be  so  given ;  or,  in  case  such  marriage  is*  *^" 
tended  to  be  had  by  license,  that  one  of  the  said  parties  hath  for  the  space  of  fift^^ 
days  immediately  preceding  the  giving  of  such  notice  had  his  or  her  usual  place  ot 
abode  and  residence  within  the  district  of  the  superintendent  registrar  to  wbo® 
such  notice  shall  be  so  given ;  and  when  either  of  the  parties  intending  marri^^ 
and  not  being  a  widower  or  widow,  shall  be  under  the  age  of  twenty-one  years,  tne 
party  making  such  declaration  shall  further  declare  that  the  consent  of  the  per^**** 
or  persons  whose  consent  to  such  marriage  is  by  law  required  has  been  giveO,  f^ 
(as  the  case  may  be)  that  there  is  no  person  whoso  consent  to  such  marriage  i^  ^ 
law  required ;  and  every  declaration  so  made  as  aforesaid  shall  be  signed  and  ^^^ 
scribed,  by  the  party  making  the  same,  in  the  presence  of  the  superintendent 

(tt)  See  the  19  &  20  Vict.  c.  119,  ss.  13,  l4,po8tj  p.  296. 
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trar  to  whom  the  notice  of  marriage  contaiaing  such  declaration  is  given,  or  in  the 
preseDce  of  his  deputy,  or  of  some  registrar  of  births  and  deaths  or  of  marriages 
ibr  the  district  in  which  the  party  giving  such  notice  resides,  or  of  the  deputy  of 
such  registrar,  who  shall  respectively  attest  the  same  by  adding  thereto  his  name, 
description,  and  place  of  abode ;  and  no  certificate  or  license  for  marriage  shall  be 
issued  or  granted  pursuant  to  any  such  notice  as  aforesaid  unless  the  said  notice  be 
accompanied  by  such  solemn  declaration  duly  made  and  signed  or  subscribed  and 
ftttestod  as  aforesaid ;  and  every  person  who  shall  knowingly  or  wilfully  make  and 
81^  or  subscribe  any  false  declaration,  or  who  shall  sign  any  false  notice  for  the 
purpose  of  *procuring  any  marriage  under  the  provisions  of  any  of  the  said  r^og^ 
recited  Acts  or  this  Act,  shall  suffer  the  penalties  of  perjury.*'  ■- 

Sec.  3.  "  Every  notice  of  marriage  which  shall  be  given  under  the  provisions  of 
any  of  the  said  recited  Acts  or  of  this  Act,  after  this  Act  shall  have  come  into 
operation,  shall  be  in  the  form  of  Schedule  (A.)  to  this  Act  annexed,  or  to  the 
like  effect ;  and  in  every  case  where  the  marriage  is  intended  to  bo  had  and  solemn- 
iied  under  the  provisions  of  the  said  recited  Act  of  the  third  and  fourth  years  of 
Her  Majesty,  chapter  seventy-two,  such  notice  shall,  in  addition  to  the  several 
particulars  comprised  in  the  said  schedule,  contain  the  declaration  required  to  be 
made  by  one  of  the  parties  to  such  intended  marriage,  pursuant  to  the  second  sec- 
tion of  the  said  last-mentioned  Act ;  and  the  superintendent  registrar  to  whom  any 
such  notice  of  marriage  shall  be  so  given  shall  forthwith  enter  the  particulars  and 
the  date  thereof,  and  the  name  of  the  party  giving  the  same,  into  the  marriage 
notice  book ;  and  for  every  such  entry  the  superintendent  registrar  shall  be  entitled 
to  have  a  fee  of  one  shilling." 

Sec.  4.  *'  In  case  any  party  shall  intend  marriage  without  license  under  the  pro- 
visions of  any  of  the  said  recited  Acts  or  of  this  Act,  the  superintendent  registrar 
to  whom  notice  of  such  intended  marriage  has  been  given  shall  cause  the  notice  of 
marriage,  or  a  true  and  exact  copy  thereof,  as  entered  in  the  marriage  notice  book, 
ttnder  the  hand  of  such  superintendent  registrar,  to  be  suspended  or  affixed  in  some 
conspicuous  place  in  the  office  of  the  said  superintendent  registrar  during  twenty- 
one  successive  days  next  after  the  day  of  the  entry  of  such  notice  in  his  '  Marriage 
notice  book,'  before  any  marriage  shall  be  solemnized  in  pursuance  of  such  notice, 
•nd  after  the  expiration  of  twenty-one  days  next  after  the  day  of  the  entry  of  such 
notice  in  his  *  Marriage  notice  book,'  the  superintendent  registrar  shall  issue  under 
nis  hand,  upon  the  re<}uest  of  the  party  giving  such  notice,  a  certificate  in  the  form 
or  to  the  effect  of  the  certificate  set  forth  in  Schedule  TB.)  to  this  Act  annexed, 
proTided.  that  in  the  meantime  no  lawful  impediment  to  the  issuing  of  such  certifi- 
cate be  shown  to  the  satisfaction  of  the  same  superintendent  registrar,  and  provided 
^he  issue  of  such  certificate  shall  not  have  been  forbidden  in  the  manner  provided 
wj  either  of  the  said  firstly  and  secondly  recited  Acts  by  some  person  or  persons 
Authorized  in  that  behalf;  and  every  such  certificate  shall  state  the  particulars  set 
forth  in  the  said  notice,  and  the  day  on  which  the  said  notice  was  entered,  and 
that  the  issue  of  such  certificate  has  not  been  forbidden  by  any  person  or  persons 
Authorized  in  that  behalf;  and  for  every  such  certificate  the  superintendent  regis- 
trar shall  be  entitled  to  have  and  receive  a  fee  of  one  shilling;  and  at  any  time 
^thin  three  calendar  months  next  after  the  day  of  the  entry  of  such  notice  the 
intended  marriage  may  be  solemnized  under  the  authority  of  the  said  certificate ; 
•nd  every  superintendent  registrar's  certificate  for  marriage  duly  issued  under  the 
provisions  of  this  Act  shall  have  the  same  force,  validity,  and  effect  as  the  like 
certificate  issued  under  the  provisions  of  the  said  recited  Acts  or  either  of  them 
"Would  have  had  in  case  this  Act  had  not  been  passed." 

Sec.  5.  ^^  In  case  any  party  shall  intend  marriage  by  license  '''under  the  r^eonpe 
pfovisions  of  any  of  the  said  recited  Acts  or  of  this  Act,  notice  of  such  in-  *• 
t^ded  marriage  shall  not  be  suspended  in  the  office  of  the  superintendent  registrar, 
^^  the  party  giving  the  same  shall  state  therein  that  such  marriage  is  intended  to 
•^  celebrated  by  license." 

8ec.  6.  "  In  any  case  of  marriage  intended  to  be  solemnized  by  license,  under 
*"«  provisioDS  of  either  of  the  said  two  first  recited  Acts  or  of  this  Act,  between 
I^^iea  both  of  whom  do  not  dwell  in  the  same  superintendent  registrar's  district^ 
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it  shall  not  be  required  that  notice  of  snch  intended  marriage  shall  be  given  to 
more  than  one  superintendent  registrar,  but  a  notice  to  the  superintendent  re^s- 
trar  of  the  district  in  which  one  of  the  parties  so  intending  marriage  resides  shall 
be  sufficient;  and  it  shall  not  be  required  that  the  said  notice  shall  state  how 
long  each  of  the  said  parties  has  resided  in  his  or  her  dwelling-place,  but  only 
how  long  the  party  residing  in  the  district  in  which  the  notice  is  given  has  so 
resided."(t;) 

Sec.  9.  **  Every  superintendent  registrar  receiving  notice  of  an  intended  marriage 
to  be  solemnized  by  license  as  aforesaid  shall,  afler  the  expiration  of  one  whole  day 
next  aflber  the  day  of  the  entry  of  such  notice  in  his  '  Marriage  notice  book/  issue 
under  his  hand,  upon  the  request  of  the  party  giving  such  notice,  a  certificate  in 
the  form  or  to  the  effect  of  the  certificate  set  forth  in  the  said  Schedule  (B.)  to 
this  Act  annexed,  and  also  a  license  to  marry,  provided  that  in  the  meantime  no 
lawful  impediment  to  the  issuing  of  such  certificate  be  shown  to  the  satisfaction  of 
the  same  superintendent  registrar,  and  provided  the  issue  of  such  certificate  shall 
not  have  been  forbidden  in  the  manner  provided  by  either  of  the  said  firstly  and 
secondly  recited  Acts  by  some  person  or  persons  authorized  in  that  behalf;  and 
every  such  certificate  shall  state  the  particulars  set  forth  in  the  said  notice,  and 
the  day  on  which  the  same  notice  was  entered,  and  that  the  issue  of  such  certifi- 
cate has  not  been  forbidden  by  any  person  or  persons  authorized  in  that  behalf; 
and  for  every  such  certificate  the  superintendent  registrar  shall  be  entitled  to  have 
and  receive  a  fee  of  one  shilling;  and  at  any  time  within  three  calandar  months 
next  after  the  day  of  the  entry  of  such  notice  the  intended  marriage  may  be 
solemnized  under  the  authority  of  the  said  license ;  and  every  superintendent  regis- 
trar's certificate  and  license  for  marriage  duly  issued  under  the  provisions  of  this 
Act  shall  have  the  same  force,  validity,  and  effect  as  the  like  certificate  and  license 
issued  under  the  provisions  of  the  said  recited  Acts  or  either  of  them  would  have 
had  in  case  this  Act  had  not  been  passed." 

Sec.  10.  "  The  form  of  a  license  for  marriage  so  to  be  granted  as  aforesaid  to 
any  party  or  parties,  by  the  superintendent  registrar  of  any  district  as  aforesaid, 
shall  be  in  the  form  or  to  the  effect  of  the  license  set  forth  in  Schedule  (C)  to  this 
Act  annexed  ;  and  for  every  such  license  the  superintendent  registrar  granting  the 
*2Qfil  ^*™®  BhaW  be  entitled  to  have  and  receive  of  the  party  requiring  the  ^me 
^  the  sum  of  one  pound  ten  shillings,  over  and  above  the  amount  paid  for. 
the  stamps  necessary  on  granting  such  license." 

Sec.  11.  "No  such  marriage  as  aforesaid  shall  be  solemnized  in  any  such  regis- 
tered building  without  the  consent  of  the  minister  or  of  one  of  the  trustees,  owners, 
deacons,  or  managers  thereof,  nor  in  any  registered  building  of  the  Church  of 
Rome  without  the  consent  of  the  officiating  minister  thereof,  nor  in  any  church  or 
chapel  of  the  united  Church  of  England  and  Ireland  without  the  consent  of  the 
minister  thereof,  nor  in  such  latter  case  by  any  other  than  a  duly  qualified  clergyman 
of  the  said  united  church,  or  with  any  other  forms  or  ceremonies  than  those  of  the 
said  united  church,  any  statute  or  statutes  to  the  contrary  notwithstanding." 

Sec.  12.  "  If  the  parties  to  any  marriage  contracted  at  the  registry  office  of  any 
district  conformably  to  the  said  recited  Acts  or  any  of  them,  or  to  the  provisions 
of  this  Act,  shall  desire  to  add  the  religious  ceremony  ordained  or  used  by  the 
church  or  persuasion  of  which  such  parties  shall  be  members  to  the  marriage  so 
contracted,  it  shall  be  competent  for  them  to  present  themselves  for  that  purpose 
to  a  clergyman  or  minister  of  the  church  or  persuasion  of  which  such  parties  stiall 
be  members,  having  given  notice  to  such  clergyman  or  minister  of  their  intention 
so  to  do ;  and  such  clergyman  or  minister,  upon  the  production  of  their  certificate 
of  marriage  before  the  superintendent  registrar,  and  upon  the  payment  of  the 
customary  fees  (if  any),  may,  if  he  shall  see  fit,  in  the  church  or  chapel  whereof 
he  is  the  regular  minister,  by  himself  or  by  some  minister  nominated  by  him,  read 
or  celebrate  the  marriage  service  of  the  persuasion  to  which  such  minister  shall 

(v)  By  sec.  7,  notice  of  marriage  without  license  may  be  given  in  Ireland  if  one  of  the 
parties  reside  there,  and  marriages  where  such  notices  have  been  given  in  Ireland  wep 
legalised ;  and  by  sec.  8,  a  certificate  of  proclamation  of  banns  in  Scotland  as  to  a  putji' 
resident  there  is  made  equivalent  to  the  superintendent  registrar's  certificate. 
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beloDg :  provided  always,  that  no  ininister  of  religion  who  is  not  in  holy  orders  of 
the  united  Church  of  England  and  Ireland  shall  under  the  provisions  of  this  Act 
officiate  in  any  church  or  chapel  of  the  united  Church  of  England  and  Ireland ; 
but  nothing  in  the  reading  or  celebration  of  such  service  shall  be  held  to  supersede 
or  invalidate  any  marriage  so  previously  contracted,  nor  shall  such  reading  or 
eelebration  be  entered  as  a  marriage  among  the  marriages  in  the  parish  register : 
provided  also,  that  at  no  marriage  solemnized  at  the  registry  office  of  any  district 
shall  any  religious  service  be  used  at  such  registry  office.'' 

Sec.  13.  *'  When  any  marriage  is  intended  to  be  solemnized  between  parties  not 

of  the  Society  of  Friends  commonly  called  Quakers,  or  not  professing  the  Jewish 

religion,  by  license  under  the  provisions  of  the  before-recited  Act  of  the  third  and 

fourth  years  of  Her  Majesty,  chapter  seventy-two,  in  a  registered  building  situated 

in  a  district  within  which  neither  of  the  parties  resides,  it  shall  be  lawful  for  the 

laperintendent  registrar  to  whom  notice  of  such  intended  marriage  shall  have  been 

given  to  grant  to  the  party  applying  for  the  same  a  license  for  such  marriage  to  be 

Bolemnized  in  the  registered  building  stated  in  siich  notice;  and  every  license  and 

certificate  granted  in  pursuance  of  this  enactment  shall  be  as  valid  and  effectual  to 

ill  intents  and  purposes  as  if  the  same  had  been  granted  by  the  superintendent 

registrar  of  the  district  in  which  the  registered  building  wherein  the  marriage  is 

intended  to  be  solemnized  is  situated." 

Sec.  14.  *^  When  a  marriage  is  intended  to  be  solemnized,  *under  the  r^conr^ 
proTisions  of  any  of  the  before-recited  Acts  or  of  this  Act,  in  the  usual  ^ 
place  of  worship  of  the  parties  so  intending  marriage,  or  one  of  them,  and  such 
place  of  worship  shall  be  a  registered  building  situated  out  of  the  district  of  their, 
nia,  or  her  residence,  it  shall  be  lawful  for  the  superintendent  registrar  or  respective 
superintendent  registrars  to  whom  notice  of  such  marriage  shall  have  been  given 
to  grant  to  the  party  applying  for  the  same  a  license  or  certificate,  as  the  case  may 
be,  for  such  marriage  to  be  solemnized  in  the  registered  building  stated  in  such 
notice,  provided  such  building  be  situated  not  more  than  two  miles  beyond  the  limits 
of  the  district  in  which  the  notice  of  such  marriage  has  been  given,  and  the  party 
giving  notice  of  such  marriage  shall,  at  the  time  of  giving  the  same,  state  therein, 
in  addition  to  the  description  of  the  building  in  which  the  marriage  is  to  be  sol- 
emnized, that  it  is  the  usual  place  of  worship  of  one  of  the  parties,  and  shall  also 
state  the  name  of  the  party  whose  usual  place  of  worship  it  is ;  and  every  license 
snd  certificate  granted  in  pursuance  of  this  enactment  shall  be  as  valid  and  efiect- 
ntl,  to  all  intents  and  purposes,  as  if  the  same  had  been  granted  by  the  superin- 
tendent registrar  of  the  district  in  which  the  registered  building  wherein  the  mar- 
fisge  is  intended  to  be  solemnized  is  situated."(tr) 

Sec.  17.  "  After  any  marriage  shall  have  been  solemnized,  under  the  authority 
ofaojof  the  said  recited  Acts  or  of  this  Act,  it  shall  not  be  necessary  in  support 
of  anch  marriage  to  give  any  proof  of  the  actual  dwelling  or  of  the  period  of  dwell- 
ing of  either  of  the  parties  previous  to  the  marriage  within  the  district  stated  in 
>DJ  notice  of  marriage  to  be  that  of  his  or  her  residence,  or  of  the  consent  to  any 
^nvriage  having  been  given  by  any  person  whose  consent  thereto  is  required  by 
law,  or  that  the  registered  building  in  which  any  marriage  may  have  been  solemn- 
^  had  been  certified  according  to  law  as  a  place  of  religious  worship,  or  that  such 
building  was  the  usual  place  of  worship  of  either  of  the  parties,  nor  shall  any  evi- 
dence be  given  to  prove  the  contrary  in  any  suit  or  legal  proceedings  touching  the 
Validity  of  such  marriage ;  and  all  marriages  which  heretofore  have  been  or  which 
licreafler  may  be  had  or  solemnized,  under  the  authority  of  any  of  the  said  recited 
Acta  or  of  this  Act,  in  any  building  or  place  of  worship  which  has  been  registered 
pUBoant  to  the  provisions  of  the  said  Act  passed  in  the  sixth  and  seventh  years  of 
1^"  Ute  Majesty  King  William  the  Fourth,  chapter  eighty-five,  but  which  may  not 


(*)  Bj  aec.  15,  the  registrar-general  may  appoint  registrars  of  marriages;  and  the 
appointmentf  of  registrars  of  marriages  by  superintendent  registrars  arc  to  be  subject  to 
nil  approval.  By  sec.  16,  the  registrar  of  marriages  may  appoint  a  deputy,  and  where 
'^h  registrar  diea  or  ceases  to  hold  the  office,  his  deputy  is  to  be  registrar  until  a  new 
'^fiitrar  is  appointed. 
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have  been  certified  as  required  by  law,  shall  be  as  valid  in  all  respects  as  if  sncl 
place  of  worship  had  been  so  certified."(^) 

Sec.  21.  "  Any  marriage  according  to  the  usages  of  the  Society  of  Friends  com 
inonly  called  Quakers,  or  to  the  usages  of  persons  professing  the  Jewish  religion  re 
2Qft*1  spectively,  where  the  parties  *  thereto  are  both  members  of  the  said  Society  o 
-*  both  persons  professing  the  Jewish  religion  respectively,  may  be  solemnizec 
by  license  (which  license  the  superintendent  registrar  to  whom  notice  of  the  in 
tended  marriage  shall  have  been  given  is  hereby  authorized  to  grant,  in  the  fom 
or  to  the  efiect  set  forth  in  the  said  Schedule  (C.)  to  this  Act  annexed),  as  effectu 
ally  in  all  respects  as  if  such  marriage  were  solemnized  after  the  issue  of  a  certifi 
oate  by  such  superintendent  registrar  in  the  manner  provided  by  the  said  recite< 
Acts  or  any  of  them  ;  and  the  provisions  in  this  present  Act  contained  in  relatioi 
to  the  solemn  declaration  to  be  made  by  the  party  intending  marriage,  and  to  th< 
statement  to  be  contained  in  the  notice  of  such  intended  marriage  that  such  mar 
riage  is  intended  to  be  celebrated  by  license,  and  to  the  notice  to  be  given  of  any  sucl 
intended  marriage  by  license,  and  to  the  giving  of  certificates  in  the  form  or  to  the 
effect  set  forth  in  Schedule  (B.)  to  this  Act  annexed,  and  to  the  fee  and  stamp 
to  be  paid  for  such  license,  shall  be  applicable  in  all  respects  to  every  such  marriage 
to  be  solemnized  by  license  according  to  the  usages  of  the  said  Society  or  to  the 
usages  of  persons  professing  the  Jewish  religion  respectively."(y) 

Sec.  23.  **  Every  marriage  solemnized  under  any  of  the  said  recited  Acts  or  of 
this  Act  shall  be  good  and  cognizable  in  like  manner  as  marriages  before  the  pass- 
ing of  the  first-recited  Act  according  to  the  rites  of  the  Church  of  England.'X^^) 

The  20  &  21  Vict.  c.  19,  provides  for  the  turning  of  certain  extra-pa rochia 
places  into  parishes,  and  where  any  such  place  has  a  church  or  chapel  of  tb< 
Church  of  England  within  it,  the  bishop  of  the  diocese  may  authorize  the  publica 
tion  of  banns  and  the  solemnization  of  marriages  by  banns  or  license  in  it.(a)  An) 
all  the  provisions  as  to  keeping  of  marriage  registers  are  extended  to  such  church  c 
chapel.(^) 

The  23  &  24  Vict.  c.  24,  renders  marriages  celebrated  in  any  such  church  < 
chapel  valid  where  both  or  either  of  the  parties  reside  in  such  district,  provided  tl 
banns  are  published  in  both  districts  where  the  parties  reside  in  different  districts 

The  marriage  Acts  do  not  specify  what  shall  be  necessary  to  be  observed  in  tl 
publication  of  banns,  or  that  the  banns  shall  be  published  in  the  true  names  o€  tb 
parties ;  but  it  must  be  understood  as  the  clear  intention  of  the  legislature  that  tfa 
banns  shall  be  published  in  the  true  names,  because  it  requires  that  notice  i 
writing  shall  be  delivered  to  the  minister  of  the  true  Christian  names  and  sn\ 
names  of  the  parties  seven  days  before  the  publication ;  and,  unless  such  notice  b* 
given,  he  is  not  obliged  to  publish  the  banns.  But  a  publication  in  the  nam^ 
which  the  party  has  assumed,  and  by  which  he  is  known  in  the  parish,  appears  tc 
be  sufficient,  and  would,  indeed,  be  the  proper  publication  where  the  party  is  not 
known  by  his  real  name.  Thus,  where  a  person,  whose  baptismal  and  surname  was 
*2QQ1  A.braham  Langley,  was  married  by  banns  by  the  name  of  George  Smith? 
-*  having  been  known  in  *the  parish  where  he  resided  and  was  married  by 
that  name  only  from  his  first  coming  into  the  parish  till  his  marriage,  which  was 
about  three  years,  the  marriage  was  held  valid. (c)  And  a  marriage  by  license, 
not  in  the  party's  real  name,  but  in  the  name  which  he  had  assumed,  because  he 

(z)  By  sec.  18,  persons  makiDg  false  declarations,  or  giving  false  notices,  or  forbidding 
the  granting  of  a  certificate  by  falsely  representing  their  consent  to  be  required  by  law, 
are  liable  to  the  penalties  of  perjury.  By  sec.  19,  in  the  case  of  fraudulent  marriages,  the 
guilty  party  is  to  forfeit  all  the  property  accruing  from  the  marriage.  By  sec.  20,  notblag 
in  the  Act  is  to  alter  the  provisions  of  the  existing  Acts,  except  when  they  are  at  ▼^^^ 
ance  with  this  Act. 

(y)  By  sec.  22,  the  registrar-general  is  to  furnish  marriage  registrar  books  and  forms  to 
each  certified  secretary  of  a  synagogue  of  British  Jews.  .. 

(z)  Sec.  24  recites  the  15  &  16  Vict.  c.  36,  and  enacts  that  the  registrar-general  >^^ 
allow  searches,  and  give  extracts  from  the  returns  of  certified  places  of  worship.  B/  *^ 
25,  the  Act  does  not  extend  to  Scotland  or  Ireland. 

(fl)  Sec.  9.  (6)  Sec.  10. 

(c)  Rex  V.  Billingharst,  3  M.  ^  S.  250. 
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liftd  deserted,  he  being  knowD  by  that  name  only  in  the  place  where  he  lodged 
and  was  married,  and  where  he  had  resided  sixteen  weeks,  was  also  held  valid. 
Lord  EUenborough,  C.  J.,  said,  ^'If  this  name  had  been  assumed  for  the  purpose 
of  fraad  in  order  to  enable  the  party  to  contract  marriage,  and  to  conceal  himself 
from  the  party  to  whom  he  was  about  to  be  married,  that  would  have  been  a  fraud 
on  the  Marriage  Act  and  the  rights  of  marriage,  and  the  Court  would  not  have 
given  effect  to  any  such  corrupt  purpose.  But  where  a  name  has  been  previously 
BSBumed,  so  as  to  have  become  the  name  which  the  party  has  acquired  by  reputa- 
tion, that  is,  within  the  meaning  of  the  Marriage  Act,  the  party's  true  nsime.(d) 

Under  the  26  Geo.  2,  c.  33,  if  there  was  a  total  variation  of  a  name  or  names, 
that  is,  if  the  banns  were  published  in  a  name  or  names  totally  different  from  those 
which  the  parties,  or  one  of  them,  ever  used,  or  by  which  they  were  ever  known, 
the  marriage  in  pursuance  of  that  publication  was  invalid ;  and  it  was  immaterial 
in  such  cases,  whether  the  misdescription  had  arisen  from  accident  or  design,  or 
whether  such  design  were  fraudulent  or  not.     The  pauper  and  her  husband  were 
married  in  1817,  by  banns,  by  the  names  of  Mary  White  and  Joseph  Betts.     The 
buflbaud  had  been  baptized  as  the  son  of  J.  and  M.  Betts.     M.  Betts  was  the 
daughter  of  8.  Wilson,  and  her  husband  having  absconded  shortly  afler  their  mar- 
riige,  the  pauper's  husband  was  brought  up  by  S.  Wilson,  and  always  called  by 
the  name  of  Wilson,  and  never  called  or  known  by  any  other  name  cither  before 
or  liter  his  marriage.     The  pauper  was  the  daughter  of  J.  and  M.  Hodgkinson, 
tnd  WIS  never  called  or  known  by  any  name  except  Hodgkinson  till  ailer  her 
marriage,  but  in  the  register  of  her  baptism  she  was  described  as  ^^  Mary,  the 
daughter  of  S.  White  and  his  wife,"  which  entry  was  believed  to  have  been  a  mis- 
take of  the  clergyman  who  baptized  her.     It  was  held  that  the  marriage  was  void, 
^'hether  the  husband  was  sufficiently  designated  by  the  name  of  Betts  it  was  un- 
neoeasary  to  inquire,  as  the  Court  were  clearly  of  opinion  that  the  woman  was 
pever  known  by,  and  never  used  the  surname  of  "  White,"  so  as  to  make  that, 
in  any  latitude  of  construction,  ^^  a  true  name"  within  the  meaning  of  the  26  Geo. 
2,  c.  33,  s.  2.(«) 

Bat  under  the  26  Geo.  2,  c.  33,  if  tliere  were  a  partial  variation  of  name  only, 
*>  the  alteration  of  a  letter  or  letters,  or  the  addition  or  suppression  of  one  Chris- 
tiaii  name,  or  the  names  had  been  such  as  the  parties  had  used,  and  been  known 
I?)  at  one  time,  and  not  at  another ;  in  such  cases  the  publication  might,  or  might 
^  be  void ;  the  supposed  misdescription  might  be  explained,  and  it  became  a 
BMUt  important  part  of  the  inquiry,  whether  it  was  consistent  with  honesty  of  pur- 
pose, or  arose  from  a  fraudulent  intention.(/) 

♦But  the  words  of  the  4  Geo.  4,  c.  76,  s.  22,  are  wholly  different  from  rjitoon 
4oBe  of  the  26  Geo.  2,  c.  33,  s.  8,  and  it  has  been  held  that  in  order  to  ^  ^^" 
Dfilidate  a  marriage  under  the  4  Geo.  4,  c.  76,  s.  22,  it  must  be  contracted  with 
knowledge  by  f/oth  parties  that  no  due  publication  of  the  banns  has  taken  place, 
^here,  therefore,  J.  0.  told  Susannah  Spencer  that  he  would  see  the  banns  pro- 
rlj  published,  and  she  took  no  steps  in  the  matter,  and  he  told  her  that  they 
1  been  published,  but  procured  the  banns  to  be  published  in  the  name  of  Agnes 
tts,  which  name  she  had  never  borne ;  and  in  performing  the  service,  the  clergy- 
applied  to  her  the  name  of  Agnes,  till  which  time  she  believed  she  was  about 
)  married  by  her  own  name,  and  she  did  not  know,  until  atlber  the  marriage, 
the  banns  bad  been  published  in  a  wrong  name ;  it  was  held  that  the  marriage 
'alid.(^)     But  where  both  the  man  and  the  woman  were  aware  that  the  banns 
een  published  in  a  manner  to  conceal  the  identity  of  one  of  them,  it  was  held 
he  marriage  was  void.  (A) 
rard  Croxall  Tongue,  a  minor,  of  the  age  of  seventeen  years,  and  Mary  Ann 

ex  V.  BurtOD-upoa-Trent,  3  M.  &  S.  537. 

IX  V,  Tibshelf,  1  B.  k  Ad.  100  f  20  E.  C.  L.  R.). 

er  Lord  Tentcrden,  C.  J.,  Ibid.     See  Sullivan  v.  Sullivan,  2  Hagg.   C.  R.  254; 

r.  Nicholson,  3  M.  &  S.  261 ;  1  Phill.  R.  147 ;  Pougett  v.  Tomkins,  3  M.  &  S.  263 ; 

.  Ney,  3  Ai.  &  S.  265. 

I  V.  Wroxtou,  4  B.  &  Ad.  640  (24  E.  C.  L.  R.)  ;   1  N.  &  M.  712. 

tohire  p.  Wiltdhire,  3  Uagg.  Ecc.  R.  332. 
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Allen,  a  widow,  of  the  age  of  thirty-five  years,  were  married  in  1833  by  banns, 
which  were  published  in  the  names  of  Edward  Tongue,  bachelor,  and  Mary  Ann 
Allen,  spinster ;  the  entry  in  the  register  was  in  the  same  names  and  descriptions, 
and  was  signed  Edward  Tongue.  The  marriage  was  clandestine  and  without  the 
knowledge  or  consent  of  the  parents  of  Tongue,  who  was  baptized  by  the  names 
of  Edward  Croxall  Tongue,  and  though  known  to  some  persons  by  the  name  of 
Crozall  Tongue  or  Tongue  only,  was  never  known  by  the  name  of  Edward  Tongue. 
It  was  admitted  that  the  woman  was  cognizant  of  the  fraud  and  intended  it ;  and 
it  was  held  that  as  the  entry  in  the  register  was,  Edward  Tongue  and  Mary  Ann 
Allen  were  married  by  banns,  it  was  impossible  for  him  not  to  have  known  of  the 
publication  of  the  banns ;  and  the  signature  of  only  one  of  his  Christian  names 
showed  that  he  must  have  known  that  the  banns  had  been  published  in  that  name 
only ',  and,  therefore,  he,  with  the  woman,  knowingly  and  wilfully  intermarried 
without  due  publication  of  banns. (f) 

One  Wood  was  baptized  and  had  always  been  known  by  the  name  of  Bower 
Wood,  and  never  by  the  name  of  John  Wood,  and  his  banns  were  published  in 
the  names  of  Margaret  Midgley  and  John  Wood ;  after  the  first  publication  the 
wife  told  Wood  that  the  name  John  Wood  was  wrong.  He  said  it  was  one  of  his 
names,  though  he  had  never  been  called  by  it ;  she  asked  him  why  he  used  the 
name  John  ?  He  said  it  was  for  fear  any  of  his  relations  should  know  of  his 
marrying  her.  She  wished  him  to  use  the  name  of  Bower;  he  said  he  should  be 
disinherited  if  he  did ;  she  asked  him  if  the  marriage  would  be  legal  under  the 
ncoM  -|  *uame  of  John ;  he  said  it  would.  It  was  a  long  time  before  she  would 
-^  consent  to  being  married  to  him  in  the  name  of  John.  She  did  so,  because 
he  said  if  she  loved  him  she  would  marry  him  in  that  name,  and  would  trust  to  him 
afterwards.  On  the  12th  of  April,  1852,  they  were  married  in  the  names  of  Mar- 
garet Midgley  and  John  Wood.  Cresswell,  J.  0.,  held  that  there  was  not  a  due 
publication  of  banns,  as  Wood  was  described  in  them  as  John  Wood,  and  both 
parties  were  aware  of  this  misdescription  when  the  marriage  was  solemnized,  and 
therefore  the  marriage  was  invalid.(A;) 

It  seems  that  the  assuming  a  fictitious  name,  upon  the  second  marriage,  will  not 
prevent  the  offence  from  being  complete.(^  And  it  was  decided  to  be  no  ground 
of  defence,  that  upon  the  second  marriage  (which  was  by  banns)  the  parties  passed 
by  false  Christian  names  when  the  banns  were  published,  and  when  the  marriage 
took  place ;  and  it  was  further  holden  that  the  prisoner,  having  written  down  the 
names  for  the  publication  of  the  banns,  was  precluded  thereby  from  saying  that  the 
woman  was  not  known  by  the  name  he  delivered  in,  and  that  she  was  not  rightly 
described  by  that  name  in  the  indictment.  The  indictment  was  against  the  pri- 
soner for  marrying  Anna  Timson  whilst  he  had  a  wife  living :  the  second  marriage 
was  by  banns ;  and,  it  appeared  that  the  prisoner  wrote  the  note  for  the  publica- 
tion of  the  banns,  in  which  the  woman  was  called  Anna,  and  that  she  was  married 
by  that  name,  but  that  her  real  name  was  Susannah.  Upon  a  case  reserved  two 
questions  were  made :  one,  whether  this  marriage  was  not  void,  because  there  was 
no  publication  of  banns  by  the  woman's  right  name,  and  that,  if  the  second 
marriage  were  void,  it  created  no  ofience :  and  the  other  question  was  whether  the 
charge  of  the  prisoner's  marrying  Anna  was  proved.  But  the  judges  held,  unani- 
mously, that  the  second  marriage  was  sufficient  to  constitute  the  ofience ;  and  that, 
after  having  called  the  woman  ^'  Anna"  in  the  note  ho  gave  in  for  the  publication 
of  banns,  it  did  not  lie  in  the  prisoner's  mouth  to  say,  that  she  was  not  known  as 
well  by  the  name  of  Anna  as  by  that  of  Susannah,  or  that  she  was  not  rightly 
called  by  the  name  of  Anna  in  the  indictment. (m) 

So  where  the  prisoner  contracted  the  second  marriage  in  the  maiden  name  of  his 

(t)  Tongue  v.  Tongae,  1  Moore  P.  C.  90.  There  was  also  evidence  that  it  was  the  regular 
course  to  make  the  parties  examine  the  entry  in  the  banns  book  before  a  marriage,  and 
see  that  their  names  and  descriptions  were  right,  and  the  witness  added  that  she  should 
not  have  been  present  at  the  marriage  as  a  witness,  unless  the  banns  had  been  regaUrij 
published. 

(k)  Midgley  v.  Wood,  .30  Law  J.,  D.  ^  M.  67. 

(I)  Rex  V.  AUlBOiiy postj  p.  317. 

(m)  Rex  V.  Edwards,  MS.  Bay  ley,  J.,  and  R.  k  R.  283. 
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mother,  and  the  woman  he  niarried  had  also  made  use  of  her  mother's  maiden  name, 
it  was  unanimously  resolved  by  all  the  judges  that  the  prisoner  was  rightly  con- 
victed.(n)  So  where  the  second  wife  had  never  gone  or  been  known  by  the  name 
of  Thick,  but  had  assumed  it  when  the  banns  were  published,  that  her  neighbors 
might  not  know  she  was  the  person  intended,  it  was  held  that  the  parties  could  not 
be  allowed  to  evade  the  punishment  for  their  offence,  by  contracting  a  concertedly 
invalid  marriage.(o)  But  where  it  was  proved,  by  a  person  present  at  the  prison- 
er's second  marriage,  that  the  woman  was  married  to  him  by  the  name  of  Hannah 
WDkinson  (the  name  laid  in  the  indictment),  but  there  was  no  other  proof  that  the 
*woman  was  in  fact  Hannah  Wilkinson ;  it  was  held  that  the  proot  was  in-  r^ieoAo 
sufficient,  and  that  to  make  it  sufficient,  there  should  have  been  proof  that  ^ 
the  prisoner  was  married  to  a  certain  woman  by  the  name  of,  and  who  called  her- 
self, H.  Wilkinson,  whereas,  in  fact,  there  was  no  proof  that  such  was  her  name,  or 
that  she  had  ever  before  gone  by  that  name :  and  if  the  banns  had  been  published 
in  a  name  which  was  not  her  own,  and  which  she  had  never  gone  by,  the  marriage 
would  be  invalid.(^) 

A  marriage  celebrated  under  a  license,  in  which  one  of  the  parties  is  described 
by  a  name  wholly  different  from  his  own,  is  not  therefore  void.  George  Rudman 
was  taken  into  custody  as  the  reputed  father  of  a  child,  of  which  a  woman  was 
pregnant,  and  married  her  by  license.  He  gave  his  name  as  George  Ncate  at  the 
times  of  the  apprehension  and  marriage,  and  was  named  so  in  the  license,  but  had 
never  gone  by  that  name  before;  and  the  Court  of  Queen's  Bench  held  this 
marriage  valid,  (g) 

Where  a  marriage  was  solemnized  by  license,  in  which  the  woman's  name  was 

Margaret  Bevan;  her  baptismal  name  and  that  by  which  she  was  commonly  called 

being  '*  Margaret  Lea  Bevan*' :  the  license  was  obtained  in  the  altered  name  by  the 

man,  who  knowingly,  and  by  direction  of  the  woman,  suppressed  the  name  of 

'^  l«ea,''  and  gave  false  places  of  residence,  in  order  that  the  surrogate  might  not 

know  who  the  woman  was,  and  that  the  intended  marriage  might  be  kept  secret 

^TK^m  her  friends;  it  was  held  that  the  question  was  whether  the  woman  was 

'Harried  without  a  "  license  from  a  person  or  persons  having  authority  to  grant  the 

•*xi»e."     There  was  no  doubt  that  the  person  who  granted  the  license  had  authority 

^   grant  it,  and  it  came  therefore  to  the  question  whether  this  was  a  license  for  the 

w^oman.     It  was  clear  that  an  altered  name  might  represent  a  person ;  therefore  the 

^^•xne  **  Margaret  Bevan"  might  represent  her,  and  as  the  license  was  obtained  for 

^^x  and  by  her  direction  from  a  person  who  had  authority  to  grant  it,  the  marriage 

«  not  void.^r) 

^  the  trial  of  an  ejectment  in  1842,  a  marriage  was  said  to  have  taken  place  in 


PV'OgQst,  1784,  at  a  private  house  under  a  special  license  from  the  Archbishop  of 

^^jiterbnry.     There  was  some  evidence  of  cohabitation  and  reception;  but  the 

P^^ntiff's  counsel  offered  in  evidence  an  affidavit  made  for  the  purpose  of  obtaining 

"^^  special  license  to  be  married  at  a  private  house,  and  a  fiat  signed  by  the  Arch- 

^^ahop  directing  a  license  to  be  made  out,  as  prayed,  for  a  marriage  between  the 

P^^es;  both  which  documents  were  produced  from  the  Office  of  Faculties,  the 

P>X)per  ecclesiastical  office.     No  search  had  been  made  for  the  original  license ;  and 

^*^«re  was  proof  that  such  licenses  were  not  kept  in  any  regular  custody,  but  were 

^^nerally  handed  over  to  the  officiating  clergyman  and  not  taken  back  from  him. 

^  copy  of  the  register  of  the  parish  of  St.  Pancras,  which  stated  the  marriage  to 

'^^'^e  been  at  a  private  house,  by  special  license,  and  professed  to  be  signed  by  the 

P^ities,  was  also  offered  in  evidence.     *Objection  was  taken  to  the  fiat  as   r*oQo 

o^ing  secondary  evidence  of  the  contents  of  the  license,  for  which  no  search  *• 

(»)  Palmer's  case,  1  Deac.  Dig.  Cr.  L.  147 ;  Rose.  C.  E.  280. 

(«)Rex  r.  Pensoo,  5  C.  &  P.  412,  Gurney,  B.     See  Reg.  v.  OrgiUj  pott,  p.  314. 

(?)  Drake's  case,  1  Lewin  25,  Park,  J.     No  point  was  suggested  as  to  this  being  the 
••cond  marriage. 

(9)  Laae  v.  Goodwin,  4  Q.  B.  361  (45  E.  C.  L.  R.).  Bat  if  a  license  were  obtained  for 
^^penon  with  the  intention  that  it  should  be  used  for  nnother,  such  a  license  might  not 
««  Talid:  Per  Patteson,  J.,  Ibid. 

V)  BeTan  v.  M'Mahon,  30  Law  J.,  D.  k  M.  61. 
19U  I. — 16 
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had  been  made ;  but  the  evideDce  was  admitted ',  and  the  Court  of  Queen's  Bench 
held  that  it  was  properly  received,  as  the  fiat  was  an  act  done  in  the  coarse  of 
official  duty,  showing  that  two  persons  bearing  the  names  of  the  lessor  of  the 
plaintiff's  parents  were  at  that  time  engaged  in  taking  measures  for  contracting  a 
marriage;  and  that  it  might  probably  be  taken  into  consideration  by  the  jury  as 
confirming  the  evidence  of  their  union,  which  arose  from  cohabitation  and  recep- 
tion.    The  affidavit  and  register  were  proofs  of  the  same  general  fact.(8) 

It  has  been  seen  that  the  4  Geo.  4,  c.  76,  s.  16,  makes  the  consent  of  the  father, 
guardians,  or  mother,  necessary  to  the  validity  of  a  marriage  by  license,  where  the 
party  is  a  minor.  And  it  appears  to  have  been  held,  upon  the  former  marriage 
Act,  that  the  party  prosecuting  must  show  such  consent. 

Upon  an  indictment  for  bigamy,  the  first  marriage  imported  by  the  register  to 
have  been  by  license,  and  the  prisoner  proved  that  at  that  time  he  was  under  age. 
A  question  was  raised,  whether  this  threw  it  upon  the  prosecutor  to  prove  consent ; 
and,  it  appearing  that  by  the  Marriage  Act  the  register  ought  to  state  consent,  if 
either  party  was  under  twenty-one,  Wilson,  J.,  held  it  did;  and  he  directed  an 
acquittal. (^)  So,  after  a  conviction,  the  judges,  upon  much  discussion,  were  of 
opinion  that  the  form  of  the  register  of  the  first  marriage,  then  in  question,  which 
expressed  the  marriage  to  have  been  by  license  generally,  without  saying  by  con- 
sent of  parents  or  guardians,  together  with  the  &ct  of  the  parents  never  having 
been  known  to  have  been  in  England,  w&sprimd  facte  evidence  that  the  first  mar- 
riage was  had  without  the  consent  of  parents  or  guardians,  upon  which  the  jury 
might  have  found  the  prisoner  not  guilty.(ii) 

If  the  prisoner  prove  that  his  first  marriage  took  place  while  he  was  a  minor, 
and  while  the  26  Geo.  2,  c.  33,  was  in  force,  it  must  be  shown  on  the  part  of  the 
prosecution,  that  such  marriage,  if  by  license,  was  with  the  proper  consent.  The 
prisoner  was  indicted  for  bigamy,  in  marrying  Elizabeth  Field,  his  first  wife  Lydia 
being  still  living;  and  it  was  proved  that  on  the  12th  of  Feb.  1791,  he  was  married 
to  Lydia  Black  well  by  license,  and  that  she  was  living  on  the  8th  of  June  last : 
and  that  on  the  J.4th  of  December,  1800,  he  married  Elizabeth  Field.  On  behdf 
of  the  prisoner  it  was  proved  that  he  was  born  on  the  2d  of  January,  1771,  and 
that  his  father  was  then  alive :  and  it  was  then  contended  that  the  fi^t  marriage 
*^04rl  ^^^  void,  as  it  was  not  proved  to  have  been  by  the  consent  of  his  father. 
-*  *Lawrence,  J.,  told  the  jury  that  he  thought  the  marriage  was  to  be  pre- 
sumed valid,  unless  the  prisoner  proved  that  he  had  not  that  consent,  and  under 
his  direction  the  prisoner  was  found  guilty.  But  the  point  being  saved  for  the 
consideration  of  the  judges,  they  held  the  conviction  wrong;  as  it  was  clearly 
proved  that  the  prisoner  was  under  age  at  the  time  of  the  first  marriage,  and  as 
there  were  no  circumstances  from  which  consent  could  be  presumed.(v) 

Though  il-egitimat'C  children  are  regarded  by  the  law  as  not  having  any  father, 
yet  they  were  held  to  be  within  the  5larriage  Act  of  26  Geo.  2 ;  and  a  marriage 
by  license  between  two  illegitimate  children,  who  were  minors,  without  consent  of 
parents  or  guardians,  was  therefore  held  to  be  void.(i(7)  And  formerly  it  was  the 
opinion  of  the  Court  of  King's  Bench,  that  the  power  of  consent  given  by  the  Act 

(«)  Doe  dem.  Earl  of  Egremoot  v.  Grazebrook,  4  Q.  B.  406  (45  E.  C.  L.  R.).  In  the  arga- 
ment  it  is  said  that  '*  the  performance  of  a  ceremony  was  proved  ;"  "  but  the  ceremony 
was  shown  to  have  been  performed  in  a  private  house."  '^  The  same  parties  went  through 
a  ceremony  which,  at  any  rate,  was  professedly  a  marriage."  See  Doe  dem.  France  v. 
Andrews,  15  Q.  B.  756  (69  E.  C.  L.  R.),  as  to  the  entry  in  the  register. 

(r)  Rex  V.  Morton,  cor.  Wilson,  J.,  Newcastle,  1789.  MS.  of  Builey,  J.,  and  R.  ^  R. 
19,  note  (a). 

(u)  James's  Case,  R.  k  R.  17.  And  the  judges  directed  the  prisoner  to  be  discharged 
•on  his  own  recognizance.  Lord  Kenyon  at  the  first  meeting  seemed  to  be  of  opinion  that 
it  was  sufficient  lor  the  prisoner  to  prove  himself  under  ag^  at  the  time  of  the  first  mar- 
riage; and  that  it  then  rested  with  the  prosecutor  to  show  that  the  marriage  was  with  the 
consent  of  parents  or  guardians,  but  that  the  prisoner  ought  not  to  be  called  upon  to  prove 
a  negative. 

(v)  Rex  V.  Butler,  Mich.  T.  1803,  MS.,  Bayley,  J.,  and  R.  k  R.  61.  It  seems  that  subse- 
quent countenance  from  parents  or  guardians,  or  other  circumstances  of  a  similar  kind,' 
anight  afford  ground  for  presuming  the  necessary  consent.  ' 

(v)  Rex  V.  Hodnett,  1  T.  R.  96. 
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to  the  father  and  mother  was  intended  to  include  reputed  parents,  as  being  inter- 
ested in  their  children's  welfare,  and  bound  to  provide  for  them  by  the  laws  of 
nature  :(9;)  but  in  a  case  which  came  before  the  Consistorial  Court  in  London,  in 
1799,  a  different  doctrine  was  held  by  the  very  learned  judge  of  that  Court,  who 
was  of  opinion  that  the  reputed  parents  were  not  enabled  to  consent,  and  that  the 
consent  could  be  lawfully  given  only  by  a  guardian  appointed  by  the  Court  of 
Chancery.(y)  And  in  a  more  recent  case  three  of  the  judges  of  the  Court  of 
King's  Bench  adopted  the  latter  opinion ;  and,  afler  much  argument  and  consider- 
ation, certified  to  the  Master  of  the  Rolls  that  all  marriages,  whether  of  legitimate 
or  illegitimate  persons,  were  within  the  general  provision  of  the  Marriage  Act  26 
Geo.  2,  c.  33,  which  required  all  marriages  to  be  by  banns  or  license ;  and  that  the 
consent  of  the  natural  mother  to  the  marriage,  by  license,  of  an  illegitimate  minor, 
was  not  a  sufficient  consent  within  the  eleventh  section  of  that  Act;  and  that  con- 
seaucntly  the  marriage  in  question  was  void  by  the  said  statute.  (2) 

But  a  marriage  solemnized  by  license  since  the  4  Geo.  4,  c.  76,  without  consent 
of  parents,  where  one  of  the  parties  is  a  minor  is  valid :  for  the  section,  which  re- 
quires such  consent,  is  only  directory.    The  pauper,  being  under  the  age  of  twenty- 
one  years,  was  married  in  1826,  by  license,  without  the  consent  of  his  father,  who 
WIS  then  living;  it  was  objected  that  this  marriage  was  void  under  the  4  Geo.  4, 
c.  76,  for  want  of  the  father's  consent ;  but  it  was  held  that  the  marriage  was  valid. 
The  language  of  sec.  16(a)  is  merely  to  require  consent;  it  does  not  proceed  to 
make  the  marriage  void,  if  solemnized  without  consent.     Sec.  22,  declares  that 
certain  marriages  shall  be  null  and  void,  and  a  marriage  by  license  without  consent 
is  not  specified ;  and  if  there  were  any  doubt,  it  is  removed  by  sec.  23,  which  in 
such  a  case  enacts,  not  that  the  ^marriage  shall  be  void,  but  that  all  the  t^coar 
property  accruing  from  the  marriage  shall  be  forfeited.(6)  ^ 

As  the  marriage  of  a  minor,  under  the  4  Geo.  4,  c.  76,  without  the  necessary 
ooDsent  of  parents  is  now  valid,  it  seems  that  it  is  not  necessary  for  the  prosecutor 
to  prove  such  consent,  and  that  the  absence  of  such  consent  would  furnish  no  de- 
fence if  proved  on  the  part  of  the  prisoner.     The  6  &  7  Will.  4,  c.  85,  s.  25,  ex- 
pressly provides,  that  after  any  marriage  shall  have  been  solemnized,  it  shall  not 
be  necessary,  in  support  of  such  marriage,  to  give  any  proof  of  the  consent  of  any 
P^rsoD,  whose  consent  thereunto  is  required  by  law ;  nor  shall  any  evidence  be 
given  to  prove  the  contrary  in  any  suit  touching  the  validity  of  any  marriage.(c) 
Unless  a  clergyman  in  holy  orders  was  present  at  the  marriage  ceremony,  the 
''•^Triage  was  null  and  void  at  common  law  before  the  marriage  Act.     Where, 
^'^erefore.  A,  a  member  of  the  established  Church  in  Ireland,  went,  in  1829,  ac- 
^mpanied  by  B,  a  Presbyterian,  to  the  house  of  C,  a  regularly  placed  minister  of 
to^  Presbyterians  of  the  parish  where  C  resided,  and  there  entered  into  a  present 
P^<3tract  of  marriage  with  the  said  B,  the  minister  performing  a  religious  ceremony 
J^tween  them,  according  to  the  rites  of  the  Presbyterian  church,  and  A  and  B 
^^ed  together  as  man  and  wife  for  some  time  afterwards ;  but  A,  afterwards  during 
^  slife,  married  another  person  in  a  parish  church  in  England;  it  was  held,  on 
^*^  indictment  for  bigamy,  that  the  first  contract  thus  entered  into  was  not  sufficient 
^^  support  the  indictment.(c£  ) 

Cz)Rex  V.  Edmonton,  Cald.435. 
(jr)  Horner  v.  Liddiard,  Rep.  by  Dr.  Croke. 
^C')  Priestly  9.  Hughes,  11  East  1,  Grose,  J.,  differed,  and  sent  a  separate  certificate. 
F^«  question  was  afterwards  brought  before  the  House  of  Lords  in  an  appeal  from  the 
^^^ree  in  this  case. 

(«)  See  the  section,  antt^  p.  281. 
p.  (i)  Rex  V.  Birmingham,  8  B.  ft  C.  29  (15  E.  C.  L.  R.),  s.  c,  2  M.  &  R.  230 ;  Reg.  v. 
^^*rk,  2  Cox  C.  C.  183. 

(c)  See  the  section,  anU^  p.  289. 

(<')  Reg.  V.  Millis,  10  CI.  k  F.  534,  March,  1843.  In  the  Queen's  Bench  in  Ireland,  Perrin 


I ^^1,  Lordi  Broagham,  Denman,  and  Campbell  held  the  first  marriage  good;  but  the 
M>rd  Ghiocellor  (Lyndhorst),  Lord  Cottenham,  and  Lord  Abinger  held  it  yoid ;  where- 
^P0|^  according  to  the  ancient  rule  in  law,  temper  prmiumitur  pro  neganit^  ^ud^|;ai^\x\  '^^j^ 
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But  the  preceding  case  must  not  be  taken  to  decide  that  marriages  of  British 
subjects  in  the  colonies,  or  on  board  ship  or  elsewhere,  where  a  clergyman  cannot 
be  obtained,  are  invalid.  Indeed  in  a  case  in  India  where  no  clergyman  could  be 
obtained,  it  was  held  that  the  preceding  decision  did  not  apply.(6) 

The  law  does  not  admit  of  any  difference,  as  to  the  manner  in  which  a  marriage 
is  to  be  celebrated,  between  the  marriage  of  a  clergyman  and  a  layman,  and  con- 
sequently if  the  bridegroom  be  a  clergyman  in  holy  orders,  and  perform  the  cere- 
mony himself,  no  other  clergyman  being  present,  the  marriage  is  invalid.(/') 

Where,  on  an  indictment  for  bigamy,  it  appeared  that  the  first  marriage  pro- 
fessed to  be  under  the  provisions  of  the  6  &  7  Will.  4,  c.  85,  and  the  superintendent 
**^0fi1  registrar  produced  the  register  *returned  to  him  by  the  registrar,  who 
-^  proved  that  he  was  present  at  the  marriage,  that  it  was  registered,  that  the 
parties -signed  their  names,  and  he  witnessed  it;  and  the  superintendent  r^strar 
produced  the  register  of  the  place  where  the  marriage  was  celebrated,  and  the 
certificate  he  issued  was  produced  and  proved  by  him.  A  witness  stated  that  he 
was  present  at  the  marriage,  and  that  notice  of  it  was  duly  given  to  the  superin- 
tendent registrar,  but  the  latter  did  not  produce  it,  and  said,  if  he  had  received  it, 
he  had  left  it  at  home ;  it  was  contended,  on  behalf  of  the  prisoner,  that  it  was 
incumbent  on  the  prosecution  to  show  that  the  first  marriage  was  celebrated  in  the 
registered  building  specified  in  the  notice  and  certificate,  to  prove  that  due  notice 
had  been  given  to  the  superintendent  register,  and  that  the  certificate  of  the  notice 
had  been  duly  issued.  But,  on  a  case  reserved,  aU  the  judges  present  held  the 
evidence  sufficient.(<7) 

Upon  an  indictment  for  bigamy,  which  alleged  that  the  prisoner,  in  July,  1818, 
married  Eliza  Goodman  in  a  Wesleyan  chapel  duly  licensed  for  marriages,  and 
afterwards  in  her  lifetime  married  E.  Outley,  a  witness  proved  that  he  was  present 
at  the  first  marriage  at  the  Wesleyan  chapel  at  Dunstable,  in  the  presence  of  the 
registrar,  and  signed  the  register  as  a  witness,  and  that  the  parties  lived  together 
as  man  and  wife  for  two  or  three  years.  A  witness  proved  that  a  certificate  of  this 
marriage  was  examined  by  him  with  the  register  book,  kept  at  the  ofiice  of  the 
superintendent  registrar  of  the  district  of  Luton,  within  which  Dunstable  was,  and 
that  it  was  correct,  and  that  it  was  signed  by  the  superintendent  registrar.  This 
certificate  contained  a  copy  of  the  register,  which  the  registrar  certified  to  be 
correct.  The  witness  also  proved  that  he  examined  another  certificate  with  the 
register  book  at  the  office  of  the  superintendent  registrar,  and  that  it  was  correctly 
extracted,  and  was  signed  by  the  superintendent  registrar  in  his  presence.(A)  The 
witness  also  proved  that  another  document  was  signed  in  his  presence  by  the 
superintendent  registrar,  and  that  he  examined  it  with  the  register  at  his  office,  and 
found  it  was  correctly  extracted.(t)  The  reception  of  these  documents  was  objected 
to,  on  the  ground  that  certificates  were  not  admissible  to  prove  a  marriage  in  a 

given  for  the  defendant ;  and  in  Beamish  v.  Beamish,  tn/ra,  it  was  held  that  this  judg- 
ment was  as  mnch  binding  as  if  it  had  been  pronounced  nemine  distentientt.  On  the 
authority  of  this  case,  it  was  held  that  a  marriage  solemnized  at  the  consulate  o£Bce  at 
Beyrout  in  Syria,  according  to  the  rites  of  the  Church  of  England,  between  two  British 
subjects  who  were  members  of  that  church,  by  an  American  missionary,  who  was  not  a 
priest  in  holy  orders,  was  void:  Oatherwood  v,  Caslon,  13  M.  k  W.  261,  1844.  See  the 
12  k  13  Vict.  c.  68,  poat^  p.  315. 

(e)  Maclean  v.  Cristall,  Per.  Oriental  Gas.  75.  And  the  Lords,  in  Beamish  v.  Beamish, 
tn/ra,  expressly  declared  that  this  question  was  not  decided  by  the  preceding  case. 

(/)  Beamish  v.  Beamish,  9  H.  L.  C.  274. 

(g)  Reg.  V.  Uawes,  1  Den.  G.  G.  270.  As  the  production  of  the  original  register  of 
marriages  cannot  be  enforced,  a  witness,  who  has  seen  the  register,  may  prove  the  hand- 
writing of  a  party  to  a  marriage  therein  registered,  although  such  register  be  not  pro- 
duced :  Sayer  v.  Qlossop,  2  Exch.  R.  409. 

'  (A)  This  certificate  was,  *'  1,  the  undersigned,  T.  E.  Austin,  Superintendent  Registrar  fo 
the  district  of  Luton,  &c.,  do  hereby  certify  that  the  Wesleyan  chapel,  situate  at  Don- 
stable,  in  the  county  of  Bedford,  was  duly  registered  for  the  solemnization  of  marriages, 
pursuant  to  the  Act  6  &  7  Will.  4,  c.  85,  on  the  twenty-eighth  day  of  November,  1845. 
Given  under  my  hand,  &c.,  Thos.  Erskine  Austin." 

(t)  This  document  was,  *'  Henry  Manwaring  and  Eliza  Goodman  were  married  after 
notice,  read  at  the  Board  of  Guardians  of  the  Luton  Union,  without  license.  Thos.  Erskine 
Austin,  Superintendent  Registrar." 
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Wesleyao  chapel,  or  that  it  was  a  place  in  which  a  marriage  could  be  legally  solemn- 
ised, or  that,  if  admissible,  they  must  be  authenticated  by  the  official  seal  of  the 
r^strar,  and  not  under  hand  only.  But  the  documents  were  admitted,  and  the 
prisoner  conyicted ;  and  it  was  held  that  the  conviction  was  right,  upon  the  ground 
that,  independently  of  the  two  last-mentioned  documents,  there  was  primd  /dcie 
evidence  that  the  chapel  was  duly  *regi8tered,  and  was  therefore  a  place  r^cqn'r 
in  which  marriages  plight  be  legally  solemnized.  The  presence  of  the  ^ 
registrar  at  the  marriage,  the  fact  of  the  ceremony  taking  place,  and  the  entry  in 
the  r^strar's  book,  aided,  as  they  were,  by  the  presumption  omnia  rCth*  esite  acta, 
afforded  primd  facie  evidence  that  the  chapel  was  a  duly  registered  place,  in  which 
marriages  might  be  legally  celebrated.(/c)  So  where  on  an  indictment  for  bigamy 
the  prisoner  was  shown  to  have  been  secondly  married  at  a  Wesleyan  chapel  not 
registered  under  the  15  &  16  Vict.  c.  36,  in  June  1857,  and  this  marriage  was 
proved  by  the  registrar,  who  produced  the  certificate ;  it  was  objected  that  there 
was  no  proof  of  the  second  marriage,  or  that  it  was  invalid,  having  taken  place  in 
an  unlicensed  chapel;  but  Wightman,  J.,  overruled  the  objections. (/^ 

Upon  an  indictment  for  bigamy  it  was  proved  that  the  first  marriage  was  per- 
formed in  an  Independent  chapel  by  a  Wesleyan  Methodist  minister,  in  the  pre- 
sence of  the  registrar  of  the  district  and  two  witnesses,  and  a  certificate  of  the 
marriage  was  produced,  it  was  held  that  there  was  sufficient  proof  of  the  marriage 
without  proving  that  the  chapel  had  been  duly  registered. (iZ) 

So  where  in  an  action  for  goods  sold  there  was  a  plea  of  coverture,  and  the  de- 
fendant stated  that  she  was  married  to  J.  Lambert  in  1844,  at  a  Roman  Catholic 
chapel  in  George  Street,  Portman  Square ;  that  she  and  Lambert  were  both  Roman 
Catholics,  and  were  married  by  a  priest  in  the  way  in  which  Roman  Catholic 
marriages  are  ordinarily  celebrated,  and  that  they  lived  together  for  some  years, 
and  she  produced  a  certificate  of  the  marriage  from  the  priest  who  performed  the 
ceremony,  and  a  certificate  showing  that  the  civil  contract  of  marriage  had  been 
performed  before  the  French  Consul ;  but  there  was  no  proof  that  the  person  who 
performed  the  ceremony  was  a  priest,  or  that  the  chapel  was  a  place  licensed  for 
marriages,  or  that  the  registrar  was  present  at  the  time ;  the  Court  of  Common 
Pleas  held  that  it  might  be  presumed  that  the  chapel  was  licensed  and  the  regis- 
trar present,  as  well  because  the  6  &  7  Will.  4,  c.  85,  s.  39,  declares,  any  person 
who  wilfully  solemnizes  a  marriage  in  any  other  place  than  a  registered  building  or 
m  the  absence  of  the  registrar,  guilty  of  felony,  as  1t)ecause  the  ordinary  rule  omnia 
pffr^umuntur  rith  esse  acta  ought  to  prevail  in  such  a  case.(mm) 

Where  a  woman  in  the  lifetime  of  her  first  husband  married  a  widower,  who 
had  been  her  sister's  husband,  which  would  have  been  a  void  marriage  under  the 
5  4  6  Will.  4,  c.  52,  s.  2,(m)  even  had  the  woman's  first  husband  been  dead,  it 
Was  held  that  the  validity  of  the  second  marriage  did  not  afl^ect  the  question.  It 
w  the  appearing  to  contract  a  second  marriage,  and  the  going  through  the  cere- 
^ony,  which  constitute  the  crime  of  bigamy,  otherwise  it  could  never  exist  in 
ordinary  cases ;  as  a  previous  marriage  always  renders  null  and  void  a  marriage 
that  ig  celebrated  afterwards  by  either  of  the  parties  during  the  lifetime  of  the 
other.  Whether,  therefore,  the  marriage  of  the  two  prisoners  was  or  was  not  in 
j^lf  prohibited,  and  therefore  null  and  void,  does  not  signify ;  for  the  woman 
having  a  husband  then  alive,  has  committed  the  crime  of  bigamy  by  doing  all  that 
^  her  lay  by  entering  into  marriage  with  another  man.(n) 

(*)  Rc([f.  p.  Manwaring,  D.  k  B.  C.  C.  132,  Pollock,  C.  B.  and  Willes,  J.,  thought  that 
^^^  cmificate  that  the  chapel  had  been  duly  registered  was  admissible  and  evidence  of 
^he  fact.  The  6  &  7  Will.  4,  cc  85,  86 ;  1  Vict.  c.  22  ;  3  &  4  Vict.  c.  92  ;  8  &  9  Vict.  c.  1 13  ; 
,,,  }^  ^»ct.  c.  119 ;  and  14  &  15  Vict.  c.  99,  were  referred  to  on  the  trial.  Willes,  J.,  said, 

'.^  U  a  mistake  to  suppose  that  the  provisions  of  the  14  &  15  Vict.  c.  99,  s.  14,  are  any- 
wing  m^yg  ^jjj^jj  cumulative,  or  that  they  give  a  rule  and  the  only  rule  of  evidence." 

}{)  ^g.  V.  Tilson,  1  F.  &  F.  54. 

W  Reg.  V.  Gradock,  3  F.  &  F.  837,  Willes,  J.,  and  Pollock,  C  B. 

*"•)  Sichel  p.  Lambert,  15  C.  B.  (N.  S.)  781  (109  E.  C.  L.  R.). 


(*)  Anu,  p.  274. 

j*)  ««g.  9,  Brawn,  1  0. 


,        „ , &  K.  144  (47  E.  C.  L.  R.),  Lord  Denman,  C.  J.    See  the  caaes, 

•«*»P.  274. 
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A  marriage  celebrated  by  banns,  in  a  chapel  erected  after  the  26  G^eo.  2,  c.  33, 
was  passed,  and  not  upon  the  site  of  any  ancient  church  or  chapel,  was  held  to  be 
void,  although  marriages  had  been  de  facto  frequently  celebrated  there ;  the  words 
of  the  statute  "  in  which  chapel  banns  have  been  usually  published  "  being  held 
clearly  to  mean  chapels  existing  at  the  time  it  was  passed. (o)  But  as  soon  as  this 
determination  was  known,  the  21  Geo.  3,  c.  53,  was  passed,  making  valid  all 
marriages  which  had  been  celebrated  in  any  parish  church  or  public  chapel, 
erected  since  the  passing  of  the  26  Geo.  2,  o.  33,  and  consecrated,  and  providing 
that  the  registers  of  such  marriages  should  be  received  as  evidence.  The  fourth 
section  enacted,  that  the  registers  of  marriages  thereby  made  valid  should,  within 
twenty  days  after  the  1st  of  August,  1781,  be  removed  to  the  church  of  the  parish 
in  which  such  chapel  should  be  situated ;  or,  if  it  should  be  situated  in  an  extra- 
parochial  place,  to  the  parish  church  next  adjoining,  to  be  kept  with  the  registers 
of  such  parish.  These  provisions  were  extended  by  the  44  Geo.  3,  c.  77,  and  the 
^oAQ-i  48  Geo.  3,  c.  127,  to  marriages  celebrated  in  such  *chapels  before  the  23d 
-'  August,  1808;  and  the  registers  of  such  marriages  are  in  like  manner  to 
be  removed  to  parish  churches,  and  transmitted  to  the  bishop.  The  6  Geo.  4,  c. 
92,  recites,  that  since  the  26  G^o  2,  c.  33,  and  the  44  Geo.  3,  c.  77.  divers 
churches  and  chapels  had  been  erected  in  England,  Wales,  and  Berwick-upon- 
Twccd,  which  had  been  duly  consecrated,  and  divers  marriages  had  been  solemnized 
therein  since  the  passing  of  the  44  Geo.  3,  c.  77  ]  but  by  reason  that  in  such 
churches  and  chapels  banns  of  matrimony  had  not  usually  been  published,  before 
or  at  the  time  of  passing  the  26  G^o.  2,  c.  33,  nor  any  authority  obtained  for 
solemnizing  marriages  therein,  under  the  provisions  of  the  4  Geo.  4,  c.  76,  such 
marriages  had  been  or  might  be  deemed  to  be  void ;  and  then  enacts,  that  all 
marriages  already  solemnized  in  any  church  or  public  chapel  in  England,  Wales, 
and  Berwick-upon-Tweed,  erected  since  the  26  Geo.  2,  c.  33,  and  consecrated,  shall 
be  as  good  and  valid  in  law  as  if  such  marriages  had  been  solemnized  in  parish 
churches  or  public  chapels,  having  chapelries  annexed,  and  wherein  banns  had 
usually  been  published  before  or  at  the  time  of  passing  the  26  Geo.  2.  By  sec.  2, 
it  shall  be  lawful  for  marriages  to  be  in  future  solemnized  in  all  churches  and 
chapels  erected  since  the  26  Geo.  2,  c.  33,  and  consecrated,  "  in  which  churches 
and  chapels  it  has  been  customary  and  usual,  before  the  passing  of  this  Act,  to 
solemnize  marriages ;"  and  that  all  marriages  hereinafter(2>)  solemnized  therein 
shall  be  as  good  and  valid  as  if  they  had  been  solemnized  in  parish  churches,  &c., 
wherein  banns  had  usually  been  published  before  or  at  the  time  of  passing  the  26 
Geo.  2.  And  the  registers  of  marriages  solemnized  in  the  churches  or  chapels,  by 
the  6  Geo.  4,  enacted  to  be  valid  in  law,  or  copies  thereof,  are  to  be  received  as 
evidence,  in  the  same  manner  as  the  registers  of  marriages  in  parish  churches,  &c., 
in  which  banns  were  usually  published  before  or  at  the  time  of  the  26  Geo.  2,  o. 
33,  or  copies  thereof,  are  received ;  but  liable  to  the  same  objections  as  would  be 
available  to  exclude  the  latter  from  being  received. (^)  But  such  registers  of 
marriages,  solemnized  in  any  public  chapel,  and  made  valid  by  the  6  Geo.  4,  c.  92, 
are,  within  three  months  from  the  passing  of  the  Act,  to  be  removed  to  the  parish 
church  of  the  parish  in  which  such  chapel  is  situated  ;  and  if  it  be  situated  in  an 
extra>parochial  place,  then  to  the  parish  church  next  adjoining,  to  be  kept  with 
the  marriage  registers  of  such  parish,  and  in  like  manner  as  parish  registers  are 
directed  to  be  kept  by  the  26  Geo.  2.(r) 

Where  a  marriage  was  solemnized  in  a  chapel,  there  must  be  some  evidence 
given  that  banns  were  usually  published  there  before  the  possing  of  the  26  Geo. 
2,  c.  33 ;  but  it  was  pnmd  facte  sufficient  for  that  purpose  to  produce  an  old 
register  of  marriages  solemnized  in  the  chapel  before  that  Act,  and  a  regular  ras- 
ter of  banns  published  there  since,  and  to  prove  that  within  the  recollection  of 
witnesses  banns  had  been  published  and  marriages  solemnized  in  it  from  time  to 
time  of  late  years.(«)  But  where  on  an  indictment  for  bigamy  it  appeared  that 
the  first  marriage  was  celebrated  at  the  chapel  of  Great  Barr,  which  was  a  chapel 


[o)  Rex  V.  Northfield,  Dougl.  659. 
g)  6  Geo.  4,  c.  92,  a.  3. 
[«)  Tauoton  v.  Wybom,  2  Camp.  R.  297. 


(/>)  Sie,  it  should  be  "hereafter." 
(r)  Id.  sec.  4. 
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in  the  parish  of  Aldridge,  in  the  year  1843,  and  that  marriages  *had  been  r*qAq 
solemDized  there  for  the  last  twenty  years,  but  no  register  was  produced,  *- 
nor  any  further  evidence  given  as  to  the  celebration  of  marriages  or  publication  of 
banns  there ;  Piatt,  B.,  held  the  evidence  insufficient,  as  it  was  necessary  to  show 
either  that  the  chapel  was  one  in  which  banns  had  been  usually  published  before 
the  26  Geo.  3,  e.  33,  or  that  the  chapel  was  built  and  consecrated  after  that  Act, 
and  before  the  6  Geo.  4,  c.  92.(0 

By  the  6  &  7  Vict.  c.  37,  s.  15,  an  Act  to  make  better  provision  for  the  spiritual 
care  of  populous  parishes,  where  any  church  or  chapel  has  been  consecrated  as  the 
church  or  chapel  of  any  district  constituted  under  the  Act,  such  district  is  to  bo 
a  new  parish  for  ecclesiastical  purposes,  and  ^^  it  shall  be  lawful  to  publish  banns 
of  matrimony Jip,  such  church,  and  according  to  the  laws  and  canons  in  force  in 
this  realna  to  solemnize  therein  marriages  '/*  and  the  several  laws  relating  to  the 
publication  of  banns  and  the  performance  of  marriages  and  the  registering  thereof, 
shall  apply  to  the  church  of  such  new  parish,  and  to  the  perpetual  curate  thereof. 
And  by  the  8  &  9  Vict.  c.  70.  s.  10,  an  Act  lor  amending  the  Church  Building 
Acts,  banns  of  marriage  may  be  published  and  marriages  performed  in  the  church 
of  every  consolidated  chapelry  formed  in  the  manner  therein  mentioned. 

The  7  &  8  Vict.  c.  56,  s.  3,  reciting  that  by  error  banns  have  been  published 

and  marriages  solemnized  in  chapels  with  districts  assigned  to  them  under  the  59 

Geo.  3,  c.  134,  1  &  2  Will.  4,  c.  38,  1  &  2  Vict.  c.  107,  and  3  &  4  Vict.  c.  60,  or 

some  of  them,  but  in  which  chapels  banns  could  not  be  legally  published  nor 

marriages  by  law  be  solemnized,  enacts  that  ^'  banns  already  (29th  July,  1844) 

published  and  marriages  already  solemnized  in  such  chapels  as  aforesaid,  shall  not 

hereafier  be  questioned  on  account  of  the  said  banns  having  been  published,  or  the 

aaid  marriages  solemnized  in  any  such  chapel  as  aforesaid,  and  the  registers  of  all 

marriages  so  solemnized  as  aforesaid,  or  copies  of  such  registers,  shall  be  received 

in  all  courts  of  law  and  equity  as  evidence  of  such  marriages  respectively."(tt) 

The  14  &  15  Vict.  c.  97,  s.  25,  enacts  that,  where  by  error  and  without  fraud 
Imuids  had  been  published  or  marriages  solemnized,  in  the  church  of  any  parish  or 
district  in  which  they  could  not  lawfully  be  published  or  solemnized,  the  banns 
fMlrtady  (7th  August,  1851)  published  and  marriages  a/rea^y  solemnized,  shall  not 
l>e  qaestioned  by  reason  thereof,  except  where  some  suit  was  pending. 

The  24  &  25  Vict.  c.  16,  s.  4,  rendered  valid  all  banns  published  and  all 
marriages  solemnized  before  the  17th  of  May,  1861,  in  churches  and  chapels  which 
l^ad  been  duly  consecrated,  but  in  which  banns  could  not  legally  be  published  nor 
Biarriages  by  law  be  solemnized ;  but  the  Act  is  not  prospective. (t?) 

The  18  &  19  Vict,  c  81,  s.  13,  renders  valid  marriages  had  before  the  30th 
''^liy,  1855,  in  any  building  registered  under  *the  6  &  7  Will.  4,  c.  85,  r+o-iA 
*>ut  not  certified  as  required  by  any  Act.  ^ 

The  4  Geo.  4,  c.  76,  and  6  &  7  Will.  4,  c.  85,  only  extend -to  that  part  of  the 
United  Kingdom  called  England.(M?)  With  respect  to  marriages  in  Scotland, 
though  the  point  was  formerly  much  doubted,(a;)  it  appears  to  have  been  after- 
J»rd«  settled  that  where  minors  domiciled  in  England  withdrew  themselves  into 
^tland,  or  places  beyond  the  seas,  for  the  purpose  of  evading  the  Marriage  Act, 
their  marriage  under  such  circumstances  was  nevertheless  valid.(y)     In  a  late 

(0  Reg.  V.  Bowen,  2  C  &  K.  227  (61  E.  C.  L.  R.),  tried  March  18,  1846.  The  6  Geo.  4,  c. 
%  received  the  Royal  Assent  5th  July,  1825. 

(*f)  Sec.  1  provides  that  where  a  district  has  been  or  shall  be  assigned  to  any  church  or 
chapel  under  the  3  &  4  Vict.  c.  60,  the  Church  Building  Commissioners  or  the  bishop 
"'^y  determine  as  to  banns  and  marriages  in  any  such  church  or  chapel ;  and  sec.  2  points 
^°t  the  proceedings  where  such  decision  is  made  ;  and  sec.  4  provides  that  omissions  to 
^Qthorize  marriages  in  chapels  may  be  supplied  by  a  supplemental  order,  &c. 

(^)  The  Act  also  indemnifies  ministers   who  bad  solemnized  any  marriages  in  such 

^hurcheg  and  chapels,  and  makes  the  registers  and  copies  of  them  admissible  in  evi- 
<l«nce. 

^•)  See  antts  pp.  283,  291. 

^)  See  Burn's  Just.  tit.  Marriage^  and  the  observations  of  Lord  Mansfield  in  Robinson 
••  Bland,  2  Burr  1079. 

(y)  GromptoD  9.  Bearcroft,  Bull.  N.  P.  113;  and  see  the  opinion  of  Eyre,  C.  J.^  in 
^^^niog  npon  tho  case  of  Phillips  v.  Hunter,  2  H.  Blac.  412.    And  in  IldenoQ  «.  IV^^t- 
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case,  a  writer  to  the  signet  proved  that,  according  to  the  law  of  Scotland,  marriage 
is  a  civil  contract  solemnly  and  deliherately  entered  into,  and  as  if  the  parties  had 
a  serious  intention  of  living  together  as  a  man  and  wife.  The  assent  of  both  par- 
ties must,  therefore,  be  very  distinctly  and  clearly  proved  to  have  been  given,  in 
order  to  render  the  contract  a  valid  one.  It  is  not  necessary  to  the  validity  of  such 
contract,  that  the  parties  should  afterwards  live  together  as  man  and  wife;  but  the 
fact  of  their  afterwards  living  together  as  man  and  wife  will  operate  to  explain 
ambiguous  words,  if  there  be  such  in  the  contract  itself.  Where,  therefore,  the 
second  marriage  took  place  at  Gretna  Green,  and  upon  the  whole  evidence  the 
assent  of  the  second  wife  was  not  ^^  distinctly  and  clearly  proved,"  and,  though  the 
parties  had  lived  together  afterwards,  the  evidence  tended  rather  to  show  that  they 
were  living  together  in  a  state  of  concubinage,  inasmuch  as  the  pii^opter  still  con- 
tinued to  address  her  by  her  maiden  name,  Alderson,  B.,  directed  the  jury  to  find 
the  prisoner  not  guilty.  («)  And  where,  on  an  indictment  for  bigamy,  to  prove  the 
second  marriage  in  Scotland,  a  witness  stated  that  she  (being  the  sister  of  the 
second  wife)  was  present  at  a  ceremony  performed  by  a  minister  of  a  conpregttion, 
but  whether  of  the  Kirk  she  did  not  know,  in  her  private  house  in  Edinburgh ; 
that  she  herself  was  married  in  the  same  way,  and  that  parties  were  always  mar- 
ried in  Scotland  in  private  houses ;  that  the  prisoner  and  her  sister  lived  t^ether 
in  her  house  as  man  and  wife  for  a  few  days  aft^r  the  ceremony ;  and  the  jury 
found  the  prisoner  guilty  ;  upon  the  question  being  reserved  whether  the  evidence 
was  sufficient  to  justify  the  verdict,  or  whether  some  witness,  conversant  with  the 
law  of  Scotland,  should  not  have  been  called  upon  to  say  whether  the  facts  proved 
constituted  a  valid  marriage  according  to  that  law ;  it  was  held  that  some  such  wit- 
ness ought  to  have  been  called,  and  that,  even  supposing  that  the  witness  had  been 
a  competent  witness  for  such  a  matter,  her  evidence  did  not  prove  a  marriage  in 
fact.  ((I ) 

*^  m  *^"  ^^^  ^^®  ^^  ^  marriage  in  a  very  distant  place,  it  appears  to  be  sufficient  to 
-•  show  that  it  was  performed  according  to  the  rites  and  custom  of  the  country  in 
which  it  was  celebrated.  Where  a  soldier  on  service  with  the  British  army  in  St. 
Domingo,  in  1796,  being  desirous  of  marrying  the  widow  of  another  soldier  who 
had  died  there  in  the  service,  the  parties  went  to  a  chapel  in  the  town,  and  the 
ceremony  was  there  performed  by  a  person  appearing  and  officiating  as  a  priest; 
the  service  being  in  French,  but  interpreted  into  English  by  a  person  who  officiated 
as  clerk,  and  understood  at  the  time  by  the  woman  to  be  the  marrriage  service  of 
the  Church  of  England.  This  was  held  sufficient  evidence,  after  eleven  years' 
cohabit^ition,  that  the  marriage  was  properly  celebrated,  although  the  woman  stated 
that  she  did  not  know  that  the  person  officiating  was  a  priest.  Lord  Ellenborough, 
C.  J.,  in  delivering  his  opinion,  considered  the  case,  first,  as  a  marriage  celebrated 
in  a  place  where  the  law  of  England  prevailed  (supposing,  in  the  absence  of  any 
evidence  to  the  contrary,  that  the  law  of  England,  ecclesiastical  and  civil,  was 
recognized  by  subjects  of  England  in  a  place  occupied  by  the  king's  troops,  who 
would  impliedly  carry  that  law  with  them),  and  held  that  it  would  be  a  good 
marriage  by  that  law ;  for  it  would  have  been  a  good  marriage  in  this  country 
before  the  Marriage  Act,  and  consequently  would  be  so  now  in  a  foreign  colony,  to 
which  that  Act  does  not  extend.  In  the  second  place,  he  considered  it  upon  the 
supposition  that  tie  law  of  England  had  not  been  carried  to  St.  Domingo  by  the 
king's  forces,  nor  was  obligatory  upon  them  in  this  particular;  and  held  that  the 
facts  stated  would  be  evidence  of  a  good  marriage  according  to  the  law  of  that 

ton,  2  H.  Blac.  145,  it  was  taken  to  be  clear  that  a  marriage,  celebrated  in  Scotland,  is 
such  a  marriage  as  would  entitle  the  woman  to  her  dower  in  England. 

{z)  Graham's  case,  2  Lew.  97.  In  the  same  case  the  same  learned  judge  refused  to 
admit  the  certificate  as  evidence  of  the  marriage. 

{a)  Reg.  V.  Porey,  Dears.  C.  C.  32.  The  Court  said  that  the  Sussex  Peerage  Case,  11 
CI.  i  F.  85,  had  settled  the  point  that  a  person  not  perilus  virtute  officii  or  virtute  proftuM^ 
nia^  was  inadmissible  to  prove  the  law  of  a  foreign  country,  and  had  overruled  Reg.  9. 
Dent,  1  C.  &  K.  97  (47  E.  C.  L.  R.).  See  Lapsley  v.  Grierson,  1  H.  L.  C.  498,  that  illicit 
cohabitation  in  Scotland  begun  in  the  lifetime  of  a  husband,  and  continued  after  his 
death,  continues  to  bear  an  illicit  character,  unless  there  be  a  clear  change  in  its  charac- 
ter after  the  death  of  the  husband  is  known  to  the  parties. 
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oooDtry,  whateyer  it  might  be ;  and  upon  suoli  facts  every  presumption  was  to  be 
made  in  favor  of  the  validity  of  the  marriage. (  h) 

Where  a  person  was  married  at  her  father's  house,  in  Ireland,  in   1799,  in  the 

presence  of  the  friends  of  both  families,  by  a  clergyman  of  the  Church  of  England, 

who  had  been  curate  of  the  parish  for  eighteen  years ;  the  parish  church  was 

standing,  but  persons  of  respectability  were  usually  married  at  their  own  houses ; 

the  parties  lived  together  for  several  years  following  as  man  and  wife.     Upon 

objection  to  the  validity  of  this  marriage,  Best,  C.  J.,  said,  I  know  of  no  law  which 

says  that  celebration  in  a  church  is  essential  to  the  validity  of  a  marriage  in  Ireland. 

The  English  Marriage  Act  does  not  apply,  and  I  am  aware  of  no  Irish  law  which 

takes  marriages  performed  in  that  country  out  of  the  rules  which  prevailed  in  this 

before  the  passing  of  that  Act.     DalrympU  v.  Dalrymph  (c)  has  placed  it  beyond 

a  doubt  that  a  marriage  so  celebrated  as  this  has  been  would  have  been  held  valid 

in  this  country  before  the  existence  of  that  statute.((7)     So  *where  in  support   p^^^  ^ 

of  a  plea  of  coverture  it  was  proved  that  Mrs.  Quicke  married  Mr.  Quicke   ^ 

at  the  house  of  the  Rev.  F.  M*Guire,  near  Dublin,  in  1842,  and  Mr.  M*Gruire's 

widow  produced  his  letters  of  orders  showing  that  he  had  been  ordained  deacon 

tnd  priest  by  bishops  of  the  Established  Church,  and  also  proved  that  when  persons 

vere  married  at  their  house,  her  husband  always  made  an  entry  in  a  register  book, 

wliich  she  produced,  and  also  gave  a  certificate  of  the  marriage  to  the  persons 

married ;  and  the  register  contained  an  entry  of  the  marriage  of  Mr.  and  Mrs. 

Qnicke,  and  Mrs.  Quicke  proved  that  she  married  Mr.  Quicke  as  before  mentioned, 

and  produced  the  certificate  given  to  her  by  Mr.  M'Guire;  Parke,  B.,  held  that 

the  certificate  was  admissible  as  a  part  of  the  transaction ;  but  not  the  register ; 

and  that  the  marriage  was  valid  :  for  although  it  was  not  celebrated  in  a  church,  it 

was  a  valid  marriage  at  common  law  before  the  7  &  8  Vict.  c.  81. («7 

Where  a  woman,  being  a  Koman  Catholic,  and  a  man,  being  a  Protestant,  went 
in  1826  before  Mr.  Wood,  a  clergyman  residing  in  Dublin,  who,  in  his  private 
house,  read  to  them  the  marriage  ceremony,  aud  in  the  course  of  it  asked  her 
whether  she  would  be  the  wife  of  the  man,  and  asked  him  whether  he  would  be 
her  husband,  to  which  question  both  of  them  answered,  "  I  will :"  Wood  was 
reputed  to  be  a  clergyman  of  the  Established  Church,  and  a  document  purporting 
to  he  letters  of  orders  signed  and  sealed  by  W.  late  Archbishop  of  Tuam,  dated  in 
1799,  whereby  the  archbishop  certified  that  he  had  ordained  Wood  a  priest,  and 
which  letters  were  found  among  Wood's  papers  at  the  time  of  his  death  in  July 
1829,  was  admitted  without  proof  of  the  handwriting  or  seal  of  the  archbishop  as 
leing  more  than  thirty  years  old.  It  was  held  that  this  document  was  properly 
received  in  evidence,  being  above  thirty  years  old  :  if  it  had  been  only  signed  there 
could  have  been  no  question  as  to  its  admissibility,  but  it  was,  in  fact,  also  sealed ; 
hut  although  an  archbishop  is  a  corporation  sole  for  many  purposes,  yet  such  a 
c^Hificate  has  no  relation  to  his  corporate  character,  and  the  seal  must  be  con- 
sidered as  the  seal  of  the  natural  person,  aud  not  of  the  corporation ;  and  con- 
^uently  that  there  was  sufiicient  evidence  of  the  marriage. (/) 
ii  a  case  at  the  Old  Bailey,  a  question  was  made,  whether  a  marriage  of  a  dis- 
senter in  Ireland,  when  performed  by  a  dissenting  minister  in  a  private  room,  was 
^d.    It  was  contended,  on  behalf  of  the  prisoner,  who  was  indicted  for  bigamy, 

(i)  Rex  V.  Brampton,  10  East  282. 


0  2Hagg.  64. 


(«)  Smith  V.  Maxwell,  R.  k  M.  N.  P.  R.  80.  His  lordship  added,  that  in  one  case  Bayley, 
*>ha<l  held  a  marriage  in  Ireland  invalid,  because  it  had  been  performed  in  a  private 
JOQse,  bat  that  he  was  afterwards  satisfied  of  the  validity  of  the  marriage.  The  case  was 
*«*P.  Reilly,  2  Burn's  E.  Law,  8  Ed.  491,  n.  (7);  3  Burn's,  J.,  1).  &  \V.  Ed.  G80.  There 
tbe  marriage  was  solemnized  in  Ireland,  under  a  license  from  the  Archbishop  of  Dublin, 
"•thorizing  the  clergyman  to  whom  it  was  directed  to  marry  the  parties,  at  the  usual 
^^^kal  tim€  and  place ;  the  ceremony  was  performed  by  the  curate  of  the  clergyman  to 
jQoiD  the  license  was  directed,  in  a  private  house,  and  after  the  canonical  hour.  Bayley, 
^->^fter  consulting  Ilolroyd,  J.,  thought  that  the  non-compliance  with  the  license, Mn 
'^PMof  the  place  in  which  the  ceremony  was  performed,  rendered  the  marriage  void. 

(«)  Stockbridge  v.  Quicke,  3  C.  &  K.  305. 

(/)  Rex  V  Bathwick,  2  B.  &  Ad.  639  (22  E.  C.  L.  R.).  See  this  case,/70«r,  vol.  2,  as  to 
«« competency  of  the  wife. 
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that  the  marriage  was  illegal  from  the  clandestiDc  manner  in  which  it  was  cele- 
brated ;  and  several  Irish  statutes  were  cited,  from  which  it  was  argued  that  the 
marriage  of  dissenters  in  Ireland  ought  at  least  to  be  in  the  face  of  the  congrega- 
tion, and  not  in  a  private  room.  But  the  recorder  is  said  to  have  been  clearly  of 
opinion  that  this  marriage  was  valid,  on  the  ground  that  as,  before  the  Marriage 
Act,  a  marriage  might  have  been  celebrated  in  England  in  a  house,  and  it  was  only 
j^o-|  o-i  made  necessary,  by  the  enactment  of  ^positive  law  to  celebrate  it  in  a  church, 
^-'  some  law  should  be  shown  requiring  dissenters  to  be  married  in  a  church,  or 
in  the  face  of  the  congregation,  in  Ireland,  before  this  marriage  could  be  pronounced 
to  be  illegal :  whereas  one  of  the  Irish  Statutes,  21  &  22  Geo.  3,  c.  25, ( (7)  enacted, 
that  all  marriages  between  Protestant  dissenters,  celebrated  by  a  Protestant  dis- 
senting teacher  should  be  good  without  saying  at  what  place  they  should  be  cele- 
brated. (A) 

We  have  seen  that  a  marriage  by  a  Presbyterian  minister  in  Ireland  was  held 
void.(t)  But  the  5  &  6  Vict.  c.  113,  s.  1,  renders  all  marriages  celebrated  in 
Ireland  before  the  12th  August,  1842,  by  Presbyterian  or  other  Protestant  minis- 
ters or  teachers,  or  those  who  at  the  time  of  such  marriages  had  been  such,  of  the 
same  force  as  if  they  had  been  celebrated  by  clergymen  of  the  United  Church  of 
England  and  Ireland.(A;)  The  6  &  7  Vict.  c.  39,  renders  all  similar  marriages 
after  the  passing  of  the  preceding  Act,  and  before  the  passing  of  that  Act,  28th 
July,  1843,  valid.  And  the  7  &  8  Vict.  c.  81,  s.  83,  contains  a  similar  provision 
as  to  such  marriages  between  the  passing  of  the  preceding  Act  and  that  Act,  and 
by  sec.  4  provides  that  marriages  between  parties  both  or  either  of  whom  are  Pres- 
byterians, may  be  solemnized,  according  to  the  forms  used  by  Presbyterians^  in 
certified  meeting-houses. 

A  marriage  celebrated  in  Ireland  between  a  Roman  Catholic  and  a  Protestant, 
by  a  Roman  Catholic  priest  is  void.  The  prisoner  was  charged  with  bigamy,  and 
the  first  marriage  was  proved  to  have  been  in  Ireland,  by  a  Roman  Catholic  priest, 
but  the  prisoner  insisted  that  it  was  void  in  point  of  law,  as  he  was  a  Protestant  at 
the  time  of  the  marriage,  and  the  woman  a  Roman  Catholic ;  the  only  evidence  to 
prove  that  he  was  a  Catholic  was,  that  on  several  occasions  prior  to  the  first 
marriage,  he  had  attended  mass :  Patteson,  J.,  told  the  jury,  that  if  they  should  be 
of  opinion  that  the  prisoner  was  a  Roman  Catholic  when  the  first  marriage  took 
place,  they  must  find  him  guilty ;  but  that  if  they  should  be  of  opinion  that  he  was 
a  Protestant,  they  must  acquit  him.(^  But  where  the  first  marriage  took  place  at 
Burton-on-Trent,  and  the  second  in  Ireland,  at  the  house  of  the  Rev.  W.  O'StiUivan, 
^qi  1-1  a  Roman  Catholic  priest,  as  was  usual  with  the  marriages  '^'of  Roman  Catholics 
-'  in  Ireland :  the  woman  was  a  Roman  Catholic,  and  before  the  commencement 
of  the  marriage  service,  Mr.  O'SuUivan  asked  the  prisoner  if  he  was  a  Roman  Cath- 
olic, and  he  said  he  was :  a  part  of  the  ceremony  was  in  Latin,  and  the  remainder 
in  English  :  the  priest  having  asked  the  prboner  if  he  would  take  the  woman  as- 

(g)  And  see  11  Geo.  2,  c.  10.     By  32  Geo.  3,  c.  21,  8.  12,  Protestants  may  be  married  to- 
Roman  Catholics  by  clergymen  of  the  Established  Church  ;  but  sec.  13  contains  a  proviso* 
that  the  Act  shall  not  authorize  Protestant  dissenting  ministers  or  Popish  priests  to  cele- 
brate marriage  between  Protestants  of  the  Established  Church  and  Roman  Catholics.    The« 
clause,  however,  does  not  enact  that  such  a  marriage  celebrated  by  a  Protestant  dissent* 
ing  teacher  shall  be  void.     Such  a  marriage,  celebrated  by  a  Popish  priest,  would  be  Toi( 
by  19  Geo.  2,  c.  13  (Irish) ;  and  the  33  Geo.  3,  c.  21,  s.  12,  only  authorizes  Popish  priest 
to  celebrate  marriage  between  a  Protestant  and  a  Papist,  where  such  Protestant  am 
Papist  have  been  first  married  by  a  Protestant  clergyman.     See  the  3  &  4  Will.  4,  c.  103^ 
which  repeals  the  penal  enactments  made  by  6  Ann.  (I.),  12  Geo.  1  (I.),  23  Geo.  2  (I.W 
12  Geo.  3  (I.),  33  Geo.  3  (I.),  against  Catholic  clergymen  celebrating  marriages  between^^ 
Protestants  in  Ireland. 

(A)  Rex  V. ,  Old  Bailey,  Jan.  Sess.  1815,  cor.  Sir  J.  Silvester,  Recorder,  MS. 

prisoner  was  an  officer  in  the  army ;  and  his  first  marriage,  upon  which  this  question  wi 
raised,  took  place  in  1T87,  at  Londonderry.     The  second  marriage  was  celebrated  ii 
London,  according  to  the  ceremonies  of  the  Church  of  England. 


ft)  Reg  V.  Mills,  ante,  p.  305. 


[k)  Sec.  2  excepts  marriages  previously  adjudged  invalid;  marriages  where  either  0^* 
the  parties  had  contracted  another  lawful  marriage ;  and  marriages  respecting  whiclL^ 
prosecutions  were  pending  when  the  Act  passed,  12th  Aug.  1842. 

(/)  Sunderland's  case,  2  Lew.  109. 
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his  wife,  and  having  asked  the  womaD  if  she  would  take  the  prisoner  as  her  hus- 
band, and  each  of  them  having  answered  in  the  affirmative,  he  pronounced  them 
married;  it  was  held  that  the  prisoner  having  at  the  time  of  the  marriage  held  him- 
self out  to  be  a  Roman  Catholic,  it  was  a  good  marriage  as  against  him,  and  that  he 
could  not  set  up  his  protestantism  as  a  defence  to  an  indictment  for  bigamy,  and 
that  there  was  sufficient  evidence  of  the  marriage  in  Ireland.(m) 

With  respect  to  the  marriage  of  minors  in  Ireland,  the  statute  9  Geo.  2,  c.  11 
(Irish),  contains  some  provisions. 

A  marriage  by  license,  in  Ireland,  where  one  of  the  parties  was  under  age  at  the 
time,  and  there  was  no  consent  of  the  father,  was  not  absolutely  void,  but  only 
voidable  within  one  year,  under  the  9  Oeo.  2,  c.  11,  and  if  no  proceedings  were 
taken  within  the  year  to  avoid  the  marriage,  it  was  binding,  and  the  party,  if  he 
married  again  (during  the  life  of  his  wife)  might  be  properly  convicted  of 
bigamy,  (n) 

The  7  &  8  Vict.  c.  81,  which  passed  on  the  9th  August,  1844,  and  9  &  10  Vict, 
c  72,  contains  numerous  provii^ions  for  the  celebration  and  registration  of  marriages 
in  Ireland. 

A  marriage,  however,  celebrated  by  a  Roman  Catholic  priest  between  two  Pro- 
testants is  still  illegal,  and  renders  the  person  celebrating  it  liable  to  be  indicted  for 
felony.  The  7  &  8  Vict.  c.  81,  leaves  untouched  the  rights  of  the  Roman  Catholic 
clergy  where  the  marriage  would  have  been  previously  legal,  and  the  exemption  in 
that  Act  from  penalties  is  only  in  relation  to  marriage  which  may  now  be  lawfully 
celebratcd.(o) 

The  4  Geo.  4,  c.  91,  recites  the  expediency  of  relieving  the  minds  of  all  his 
Majesty's  subjects  from  any  doubt  concerning  the  validity  of  marriages,  solemnized 
by  a  minister  of  the  Church  of  England,  in  the  chapel  or  house  of  any  British 
ambassador  or  minister  residing  within  the  country  to  the  court  of  which  he  is 
•ccredited,  or  in  the  chapef  belonging  to  any  British  factory  abroad,  or  in  the 
house  of  any  British  subject  residing  at  such  factory,  as  well  as  from  any  possibility 
of  doubt  concerning  the  validity  of  marriages  solemnized  within  the  British  lines 
bjany  *chaplain  or  officer,  or  other  person,  officiating  under  the  orders  of  r:|cqiR 
the  commanding  officer  of  a  British  army  serving  abroad  :  and  then  enacts  ^ 
that  ''  all  such  marriages  shall  be  deemed  and  held  to  be  as  valid  in  law  as  if  the 
B^e  had  been  solemnized  within  his  Majesty's  dominions,  with  a  due  observance 
of  all  forms  required  by  law."  But  there  is  a  proviso  that  this  Act  shall  not  con- 
vm,  or  impair,  or  affect  the  validity  of  any  marriage  solemnized  beyond  the  seas, 
ttve  and  except  such  as  are  solemnized  as  herein  specified  and  recited.(^) 

The  12  &  13  Vict.  c.  68,  which  passed  on  the  28th  of  July,  1849,  renders  valid 
"^  marriages  (both  or  one  of  the  parties  thereto  being  subjects  or  a  subject  of 
this  realm)  which  shall  be  solemnized  in  the  manner  in  that  Act  provided  in  any 
foreign  country  or  place  where  there  shall  be  a  British  consul  duly  authorized  to 
•«tin  such  foreign  country  or  place  under  that  Act,"  and  contains  niaoy  provisions 
•«to  the  manner  of  performing  such  marriages  before  British  consuls/r) 
Certain  marriages  of  British  subjects  are  legalized  in  Mexico  by  the  17  &  18 

fm)  Reg.  r.  Orgill,  9  C.  &.  P.  80  (38  E.  C.  L.  R.),  Alderson,  B.,  who  said  the  law  on  this 
•'Jbject  had  been  much  discassed  by  the  Privy  Council  in  Swift  v.  Swift,  3  Knapp  303. 
2*K-  *••  Orgill  was  much  doubted  by  Lord  Wensleydale  in  Yelverloa  v.  Yelverton  in  the 
^OQge  of  Lords. 

(n)  Rex  r.  Jacobs,  R.  k  M.  C.  C.  R.  140.  But  since  the  7  &  8  Vict.  c.  81.  s.  32,  proof  of 
**it  consent  of  parents,  &c.,  is  unnecessary. 

(o)  Reg.  V.  Taggart,  2  Cox  C.  C.  50.  In  delivering  judgment,  Blackburne,  C.  J.,  said, 
^^ginally  a  marriage  celebrated  by  a  Roman  Catholic  priest  between  two  Protestants,  or 
P^tween  a  Protestant  and  a  Roman  Catholic  was  valid;  then  came  the  Acts  12  Geo.  1,  c. 
(I.),  23  Geo.  2,  c.  10  (I.),  and  33  Geo.  2,  c.  21  (I.),  under  which  a  party  celebrating  such 
*  *Qarriag^  was  made  liable  to  the  penalty  of  death,  and  by  the  latter  statute  to  a  fine  of 
■^-^Oo  I  and  besides  the  19  Geo.  2,  c.  13  (I.),  made  the  marriage  itself  absolutely  void.     Then 


J?)  Sec.  2. 

(^)  This  Act,  probably  passed  in  consequence  of  Catherwood  p.  Caslon,  ante^  p.  305. 
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Vict.  c.  88;  in  Moscow,  Tahiti,  and  Ningpo  by  the  21  &  22  Vict.  c.  46;  at 
Lisbon,  by  the  22  &  23  Vict.  c.  64 ;  and  in  the  Ionian  Islands  by  the  23  &  24 
Vict.  0.  86 ;  and  provision  is  made  for  the  transmission  to  the  registrar  general  of 
certificates  of  these  marriages,  &c. 

The  58  Geo.  4?  c.  84,  renders  marriages  solemnized  in  India  by  ministers  of  the 
Church  of  Scotland  before  the  31st  December,  1818,  valid ;  and  the  14  &  15  Vict. 
c.  40,  regulates  marriages  in  India,  after  the  1st  January,  1852,  or  such  other  day 
as  the  Governor  General  shall  direct,  where  one  or  both  of  the  parties  is  or  are  a 
person  or  persons  professing  the  Christian  religion. 

Marriages  in  the  colony  and  dependencies  of  Newfoundland  are  especially  regu- 
lated by  the  statute  5  Geo.  4,  c.  68,  which  repeals  a  former  statute,  57  Geo.  3,  c. 
51,  upon  the  same  subject. 

In  an  action  for  criminal  conversation  the  marriage  of  the  plaintiff  and  his  wife, 
who  were  both  Quakers,  had  been  performed  according  to  the  ceremonies  of  the 
sect,  by  a  public  declaration  of  the  parties  at  a  monthly  meeting  of  the  society,  of 
their  becoming  man  and  wife,  and  a  certificate  to  that  effect  entered  in  a  register, 
signed  by  the  parties  and  by  several  subscribing  witnesses.  The  register  was  pro- 
duced and  proved  by  one  of  the  witnesses,  and  a  member  of  the  society  proved  the 
forms  observed  to  be  those  usually  considered  as  necessary  to  marriage  among 
Quakers.  («) 

It  seems  that  in  order  to  prove  a  Jewish  marriage,  the  marriage  contract  must 
be  proved.     Where  two  witnesses  were  called,  who  swore  that  they  were  present 
in  the  Jewish  synagogue  when  a  marriage  took  place,  it  was  insisted  that  what 
took  place  in  the  synagogue  was  merely  a  ratification  of  a  previous  written  con-  - 
tract,  and  as  that  contract  was  essential  to  the  validity  of  the  marriage  it  ought  to^ 
be  produced  and  proved ;  and  the  contract,  in  the  Hebrew  tongue,  was  accordingly^ 
*31  fil  P^^  ^°  ^°^  proved.(^)     So  a  *Jewish  divorce  can  only  be  proved  by  pro— 
-^  ducing  the  document  of  divorce  delivered  by  the  husband  to  the  wife.(tt) 

The  law  of  France  as  to  marriage  may  be  proved  by  the  production  of  a  book.^ 
purporting  to  contain  the  code  of  France,  and  proved  by  oral  testimony  of  a  wi 
ness  acquainted  with  the  law  of  France,  to  contain  the  law  of  France.  The  articl 
of  the  law  of  France,  which  prescribe  the  forms  essential  to  marriage,  do  not  decla 
a  marriage  void  for  nonobservance  of  those  forms,  but  parol  evidence  is  admissih 
to  show  that,  by  the  law  of  France,  a  marriage  in  fact,  without  observance  of  t' 
requisites  prescribed  by  the  articles,  is  void.(«) 

It  was  formerly  held  that  if  an  idiot  contracted  matrimony,  it  was  good  a 
should  bind  him :  but  modern  resolutions  appear  to  have  proceeded  upon  the  mo^ 
reasonable  doctrine  of  the  civil  law,  by  determining  that  the  marriage  of  a  lunatm. 
not  being  in  a  lucid  interval,  is  absolutely  void.  And  as  it  might  be  diflScult 
prove  the  exact  state  of  the  mind  of  the  party  at  the  actual  celebration  of  t 
nuptials,  the  15  Geo.  2,  c.  30,  has  provided  that  if  persons  found  lunatics  under  a 
commission,  or  committed  to  the  care  of  trustees  by  any  Act  of  Parliament,  mai— ^> 
before  they  are  declared  of  sound  mind  by  the  Lord  Chancellor,  or  the  majority  of 
such  trustees,  the  marriage  shall  be  totally  void.(t£7) 

Upon  indictments  for  bigamy  it  is  not  sufficient  to  prove  a  marriage  by  acknc^wl* 
edgment,  cohabitation,  and  reputation;  but  it  is  necessary  to  prove  what  fcTlie 
courts  call  a  marriage  in  fact,  that  is  an  actual  marriage,  (x)*     Therefore  eitfcmer 

(•«)  Deane  v.  Thomas,  M.  k  M.  361.  See  the  11  k  12  Vict.  c.  68,  and  23  k  24  Vict.  c.  ^8. 
antej  p.  284,  note  (c). 

(i)  Horn  v.  Noel,  1  Camp.  61. 

(a)  Mos3  V.  Smith,  1  Man.  k  Gr.  228  (39  E.  C.  L.  R.),  and,  qu.,  whether  such  a  div(»«*« 
would  be  any  defence  to  an  indictment  for  bigamy.  See  the  learned  note  of  the  reports  J*» 
Ibid.     See  the  Acts  cited  in  note  («). 

(v)  Lacon  v.  Iliggins,  3  Stark.  N.  P.  178  (14  E.  C.  L.  R.). 

(w)  1  Blac.  Com.  438,  432. 

(x)  Gatherwood  v.  Caslon,  13  M.  &  W.  261. 

1  The  general  current  of  American  decisions  is  in  accord  with  th«  text:  Gal**8^Jf' 
People,  1  Parker  C.  R.  378  j  State  v,  Timmins,  4  Minn.  325 ;  Hayes  ».  People,  36  N.  T.  ^* 
There  are  some  cases,  however,  which  hold  that  the  first  marriage  may  be  proved  by  ^"^ 


CHAP,  xxni.]  Op  Bigamy — ^Evidence.  316 

some  person  present  at  the  marriage  must  be  called,  or  the  original  register,  or  an 
examined  copy  of  it,  be  produced.(y)  The  4  Geo.  4,  c.  76,  s.  28,  requires  that 
marriages  shall  be  solemnized  in  the  presence  of  two  or  more  credible  witnesses, 
besides  the  minister  who  shall  celebrate  the  same,  and  the  G  &  7  Will.  4,  c.  86,  s. 
31,  that  it  shall  be  registered  in  duplicate  according  to  the  form  in  the  schedule, 
and  that  each  entry  shall  be  signed  by  the  minister  and  parties  married,  and 
attested  by  two  witnesses.  But,  upon  a  provision  nearly  similar  in  the  former 
Marriage  Act,  it  was  held  not  to  be  necessary  to  call  one  of  the  subscribing  wit- 
nesses to  the  register  in  order  to  prove  the  identity  of  the  persons  married ;  but 
that  the  register,  or  the  copy  of  it,  being  produced,  any  evidence  which  satisfied 
the  jury  as  to  the  identity  of  the  parties  was  sufficient :  as  if  their  handwriting  to 
the  register  were  proved ;  or  that  bell-ringers  were  paid  by  them  for  ringing  for 
the  wedding,  or  the  \\\ie,(z)  And  it  was  held  that  if  the  marriage  were  proved  .by 
a  person  present  at  it,  it  was  not  necessary  to  prove  the  registration,  or  license,  or 
banns.  The  prisoner  was  indicted  for  marrying  Ann  Epton,  whilst  Jane  his  former 
wife,  was  living ;  each  marriage  was  proved  by  a  witness  who  was  present  at  the 
eeremony;  and  it  appeared  that  at  the  first  marriage  the  prisoner  went  by  the 
Dome  of  Allison,  and  at  the  second  by  the  name  of  Wilkinson.  Chambre,  J., 
^doubted  whether  the  evidence  was  sufficient  without  proof  of  the  registra-  ri^o-trr 
tioD  of  either  n^arriage,  or  of  any  license  or  publication  of  banns ;  but  the  ^ 
Judges  held  that  it  was. (a) 

Upon  an  indictment  for  bigamy  it  was  proved  on  the  part  of  the  prisoner  that 
lier  first  husband,  before  he  married  her,  had  been  in  Canada,  and  that  he  was  ab- 
sent for  about  two  years,  and  when  he  returned  he  said  he  had  brought  his  wife 
'irith  him,  and  a  lady  accompanied  him,  whom  he  treated  as  his  wife,  and  every  one 
else  regarded  her  in  that  capacity ;  she  had  been  heard  of  as  being  alive  after  the 
prisoner's  first  marriage ;  and  thereupon  Crompton,  J.,  interposed,  and  said  that 
there  was  evidence  of  a  prior  marriage,  and,  although  there  might  be  some  techni- 
cal difficulty  in  proving  the  marriage  in  Canada,  still  if  there  was  reasonable  doubt 
of  the  fact,  the  prisoner  ought  to  be  acquitted,  and  the  jury  said  it  was  unnecessary 
t»  hear  any  more  evidence.(6) 

The  second  wife  must  be  properly  described  in  the  indictment,  and  if  she  be  de- 
Bcribed  as  a  widow,  when,  in  fact,  she  was  not  so,  and  had  never  been  represented 
or  reputed  to  be  so,  the  variance  will  be  fatal.  The  prisoner  was  indicted  for 
nttrrying  E.  Chant,  widow,  E.  Howe,  his  wife,  being  then  alive;  it  appeared  that 
£•  Chant  was,  in  fact  and  by  reputation,  a  single  woman ;  it  was  objected  that  she 
^18  improperly  described  in  the  indictment  as  a  widow,  and  upon  a  case  reserved 
tie  judges  were  unanimously  of  opinion  that  the  misdescription  was  fatal,  though 
^t  was  uot  necessary  to  have  stated  more  than  the  name  of  the  party,  (c)     So 

(y)  Morris  v.  Miller,  4  Barr.  2057 ;  Birt.  v.  Barlow,  Doagl.  162. 

(2)  1  East  P.  U.  c.  12,  8.  11,  p.  472 ;  Bull,  N.  P.  27. 

(a)  Rex  p.  Allison,  MS.,  Bajley,  J.,  and  R.  &  R.  109. 

(A)  Reg.  V.  Wilson,  3  F.  A  F.  119.  See  Hamblin  v.  Shelton,  3  F.  &  F.  133,  and  Doe  d. 
Fleming  v.  Fleming,  4  Bing.  R.  266,  for  similar  evidence  in  civil  cases. 

(e)  Rex  V.  Deeley,  R.  k  M.  C.  C.  R.  303 ;  s.  c.  4  C.  4e  P.  579.  But  such  a  variance  may 
>H  amended  under  the  14  k  15  Vict.  c.  100,  s.  1. 

^isiions — reputation  and  cohabitation  :  Comm.  v.  Murtagb,  1  Asbm.  272 ;  State  v.  Hilton, 
^  Rich.  434 ;  State  v.  Seals,  16  Ind.  352 ;  Langtrj  v.  Slate,  30  Ala.  536 ;  Cook  v.  State,  11 
^«o.  53.  See  also  on  tbis  point  Gaines  v.  Uennen,  24  How.  (S.  C.)  553  ;  Carmicbael  v. 
^tiie,  12  Obio  (N.  S.)  553 ;  McReynolds  v.  State,  5  Cald.  18  ;  Stangleer  v.  State,  17  Obio 
^t.  453;  Oueale  v.  Comm.,  17  Gratt.  582;  Ham's  case,  11  Maine  391 ;  Robinson  v.  Comm., 
5^ Bush  369;  King  v.  State,  40  Geo.  244;  Williams  v.  State,  44  Ala.  24;  Bird  t?.  State,  21 
v*ratt.  800;  People  v.  Humpbry,  7  Jobns.  314. 

At  common  law,  no  formal  ceremony  is  requisite  to  give  validity  to  a  marriage,  but  a 
l^ontract  between  tbe  parties />er  verba  depretenti  is  enougb  :  Star  et  al.  v.  Peck,  I  Hill  270. 
^0  tembU  of  such  a  contract,  though  executory  in  form,  if  followed  by  cohabitation  :  for  the 
^<ti  of  the  parties  may  be  taken  as  giving  a  construction  to  their  words,  and  rendering 
**iem  personally  operative :  Ibid. ;  Hantz  v.  Sealy,  6  Binn.  4f5  ;  Jackson  v.  Winne,  7  Wend. 
^7.  When  the  first  marriage  was  celebrated  abroad,  the  prosecution  must  show  not  only 
^  iDtrriage  in  fact,  but  a  marriage  valid  by  the  foreign  law  :    People  v.  Lambert,  5 
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where,  on  an  indictment  for  bigamy  describing  the  first  wife  as  Ann  Gooding 
an  examined  copy  of  the  certificate(r/)  of  the  marriage  of  the  prisoner  and  Sara! 
Ann  Gooding  was  put  in,  and  there  was  no  evidence  to  explain  the  difierence  ii 
the  names :  Maule,  J.,  directed  an  acquittal. (e) 

The  G  &  7  Will.  4,  c.  86  (an  Act  for  registering  births,  marriages,  and  death 
in  England),  by  sec.  38,  enacts  that  all  certified  copies  of  entries  purporting  to  b 
sealed  or  stamped  with  the  seal  of  the  register-office,  shall  be  received  as  evident 
of  the  birth,  death,  or  marriage  to  which  the  same  relates,  without  any  further  c 
other  proof  of  such  entry ;  and  no  certified  copy  purporting  to  be  given  in  the  sai 
office  shall  be  of  any  force  or  effect,  which  is  not  sealed  or  stamped  as  aforesaid.(y 

How  far  the  acknowledgment  of  the  defendant  upon  the  subject  of  his  marriag 
is  sufficient  evidence  of  the  fact  may  admit  of  some  doubt.  In  one  case  it  ws 
held,  that  proof  of  the  prisoner's  cohabiting  with  and  acknowledging  himself  mai 
ried  to  a  former  wife  then  living,  such  assertion  being  backed  by  his  producing  t 
*^1  ft!  ^^®  witness  a  copy  of  a  proceeding  in  a  Scotch  court  against  him  and  hi 
-^  wife  for  having  contracted  the  marriage  improperly  (the  *marriage,  ho¥ 
ever,  being  still  good  according  to  that  law)  was  sufficient  evidence  of  the  first  mai 
riage.  The  point  being  reserved,  all  the  judges  who  were  present  held  the  convii 
tion  proper.  Two  of  them  observed  that  this  did  not  rest  upon  cohabitation  an 
bare  acknowledgment,  for  the  defendant  had  backed  his  assertion  by  the  productio 
of  the  copy  of  the  proceeding;  but  some  of  the  judges  thought  that  the  acknowledg 
ment  alone  would  have  been  sufficient,  and  that  the  paper  produced  in  evidenc 
was  only  a  confirmation  of  such  acknowledgment.((^)  So  where  it  was  prove< 
that  the  prisoner  being  charged  with  bigamy  made  a  statement  before  a  justice,  i 
which  he  expressly  declared  that  he  had  married  his  first  wife,  who  was  then  pr( 
sent;  Erskine,  J.,  lefl  the  case  to  the  jury,  observing,  that  this  was  not  an  incat 
tious  statement  made  without  due  attention,  but  that  the  prisoner's  mind  wa 
directed  to  the  very  point  by  the  charge  made  against  him. (A) 

So  where  upon  an  indictment  for  bigamy  it  appeared  that  the  prisoner  retume 
from  America  with  a  woman  described  in  the  indictment  as  Mary  Carlisle,  witi 
whom  he  lived  as  his  wife  for  some  years  afterwards ;  and  that  soon  afler  his  re 
turn  he  told  her  sister  that  he  had  been  married  to  Mary  Carlisle  at  New  York  b; 
a  Presbyterian  minister,  and  he  subsequently  caused  the  bellman  at  Oldham  to  giv 
public  notice,  which  he  did,  that  no  one  was  to  give  credit  to  **  Mary,  the  wife  o 
John  Newton  /'  and  some  time  afterwards  Mary  Newton,  describing  herself  as  hi 
wife,  complained  to  a  magistrate  of  his  having  ill-treated  her,  and  the  prisoner  at 
tended  before  the  magistrate,  and  did  not  deny  the  alleged  marriage,  but  said  h 

id)  QutdrCj  Register. 
e)  Reg.  V.  Gooding,  C.  k  M.  297.  Maule,  J.,  thought  that  "  evidence  might  perhaps  b 
offered  to  ejcplain  the  circumstance  of  this  difference  in  the  name  of  the  prisoner's  firs 
wife,  as  she  is  described  in  the  indictment,  and  as  described  in  the  marriage  certificate 
and  even  in  the  absence  of  such  evidence,  proof  might  be  supplied  that  the  woman  we 
known  by  both  names." 

(/)  See  also  the  3  &  4  Vict.  c.  92. 

\ff)  Truman's  case,  Nottingham  Spr.  Assizes  1795,  decided  upon  by  the  judges  in  E& 
T.  1795,  MS.  Jud. ;  1  East  P.  C.  c.  12,  s.  10,  pp.  470,  471 ;  where  see  some  remarks  as  i 
the  admission  of  a  bare  acknowledgment  in  evidence  in  a  case  of  this  nature.     That 
may  be  difficult  to  say  that  it  is  not  evidence  to  go  to  a  jury ;  but  that  it  must  be  admi 
ted  that  it  may  under  circumstances  be  entitled  to  little  or  no  weight;  for  such  ackoo^ 
ledgments  made  without  consideration  of  the  consequences,  and  palpably  for  other  pu 
poses  at  the  time,  are  scarcely  deserving  of  that  name  in  the  sense  in  which  acknci* 
ledgments  are  received  as  evidence ;  more  especially  if  made  before  the  second  marria^f 
or  upon  occasions  when  in  truth  they  cannot  be  said  to  be  to  the  party's  own  prejudice 
nor  so  conceived  by  him  at  the  time! 

(A)  Rex  V.  Dennis  Upton,  Gloucester  Spr.  Ass.  1839.  It  seems  quite  clear  that  this 
the  proper  course  on  the  general  principle  that  everything  which  a  prisoner  says  again* 
himself  is  proper  for  the  consideration  of  the  jury,  who  are  to  ascribe  such  weight  to 
as  it  may  appear  to  them  to  deserve.  C.  S.  G.  In  Dickinson  v.  Coward,  1  B.  ik  A.  67" 
Lord  Ellenborough,  C.  J.,  said,  *'  I  take  it  to  be  quite  clear  that  any  recognition  oC 
person  standing  in  a  given  relation  to  others  is  primd,  facie  evidence  against  the  penMS 
making  such  recognition  that  such  relation  exists.  If,  indeed,  it  were  made  in  a  loo^ 
conversation,  I  should  consider  the  evidence  but  very  slight."  See  also  2  Stark.  Bvl- 
■  i  edit. 
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ooold  no  loDger  live  with  her  on  account  of  her  jealousy,  and  consented  to  allow 
ber  eight  shillings  a  week ;  Wightman,  J.,  after  consulting  Cresswell,  J.,  told  the 
jury  that  the  question  was,  whether  they  were  satisfied  by  the  statements  made  by 
the  prisoner  on  the  various  occasions  referred  to  that  he  had  been  married  to  Mary 
Carlisle  in  America,  and  that  such  marriage  was  a  valid  one  according  to  the  law 
of  that  country.  The  jury  were  to  say  whether,  as  against  the  prisoner,  it  might 
not  be  taken,  on  the  faith  of  his  own  repeated  declarations,  that  the  marriage  had 
been  a  valid  one  according  to  the  law  in  force  at  New  York.  That  declarations 
lightly  or  hastily  made  were  entitled  *to  very  little  weight  in  such  a  case ;  r^^n-i  q 
but  what  the  prisoner  ^aid  deliberately,  and  when  it  was  obviously  his  interest  ^ 
to  deny  the  marriage,  if  he  did  not  know  it  to  be  a  valid  one,  was  undoubtedly  evi- 
dence entitled  to  the  very  serious  consideration  of  the  jury.(t) 

But  where,  on  an  indictment  for  bigamy,  it  appeared  that  the  prisoner  went  to 
a  policeman,  stating  that  he  wanted  to  give  himself  up  on  a  charge  of  felony,  and 
that  he  had  married  two  wives,  both  of  whom  were  then  with  him,  and  that  he 
eould  have  no  peace  or  quiet  with  them,  so  he  went  to  the  police  office  as  a  refuge; 
he  said  that  he  had  been  married  to  the  first  wife  thirty-two  years  ago  by  the 
parish  priest  of  Leitrim,  in  the  county  of  Gal  way,  and  had  subsequently,  in  1837, 
married  Catherine  O'Bryan,  at  the  parish  of  Ashton-upon-Lyne ;  and  after  he  was 
iu  custody  he  signed  a  written  statement  in  which  he  asserted  the  same  facts : 
Pollock,  C.  B.,  said  there  must  be  some  evidence  of  the  first  marriage  beyond  the 
meie  admission  of  the  prisoner,  who  might  for  a  purpose  have  stated  an  untruth, 
rrhere  was  some  evidence  of  the  first  marriage,  but  it  was  not  enough.(A;) 

After  proof  of  the  first  marriage  the  second  wife  may  be  a  witness ;  but  it  is 
cletf  that  the  first  and  true  wife  cannot  be  admitted  to  give  evidence  against  her 
liQ8baDd.0 

The  prisoner  was  indicted  for  having  married  A.  Walker,  his  first  wife,  A.  Arm- 
tBtroDg,  being  alive :  the  prisoner's  first  marriage  with  A.  Armstrong  was  proved. 
7he  prisoner's  defence  was,  that  the  first  marriage  was  void,  as  A.  Armstrong  had 
A  husband  living  at  the  time,  and  he  proposed  to  call  A.  Armstrong  to  prove  that 
fact;  it  was  objected  to  her  competency,  that  the  fact  of  her  marriage  with  the 
priiBODer  having  been  proved,  she  must  be  taken  to  be  his  lawful  wife.  AldersoD, 
1^-,  was  at  first  inclined  to  think  that  she  might  be  examined  simply  to  the  fact  of 
her  being  the  wife  or  not  of  the  prisoner ;  but  after  conferring  with  Williams,  J., 
^  determined  not  to  receive  her  evidence,  but  to  reserve  the  point. (m)  But 
^here  a  woman,  called  as  a  witness  against  a  ^prisoner,  proved  on  the  t^oqa 
^wre  dire  that  she  married  the  prisoner  in  1849,  Erie,  J.,  held  that  she  ^ 

(i)  Rdg.  V.  Newton,  2  M.  &  Rob.  503  ;  s.  0.  as  Reg.  v,  Simmonsto,  1  C.  &  K.  164  (47  E.  C. 
^•o.).  According  to  the  latter  report  the  difficulty  felt  by  Wightman,  J.,  was  that  it  was 
^ot  a  simple  admission  of  a  marriage,  but  of  a  marriage  by  a  Presbyterian  minister  in 
^cw  York,  which  would  not  have  been  a  good  marriage  in  England  before  the  marriage 
-^ct;  and  there  was  no  evidence  that  it  was  a  good  marriage  by  the  law  of  New  York. 

(k)  Beg.  V.  Flaherty,  2  C.  &  K.  782  (61  B.  C.  L.  R.). 

(/)  1  Hale  693 ;  1  East  P.  C.  c.  12,  s.  9,  p.  469,  and  I  Hawk.  c.  42,  s.  8,  where  it  is  said 
'^bttthis  rule  has  been  so  strictly  taken  that  even  an  affidavit  to  postpone  the  trial  made 
^7  the  first  wife  has  been  rejected,  and  Old  Bailey,  Feb.  Sess.  1786,  is  cited. 

(»)  Peat's  case,  2  Lewin  288.  The  prisoner  was  acquitted.  The  first  impression  of  the 
^Mj  learned  Baron  seems  to  have  been  the  correct  one.  The  only  ground  on  which  the 
"^iiness  could  be  rejected  was,  that  she  was  the  lawful  wife  of  the  prisoner ;  for  "  the 
RcDeral  rule  does  not  extend  to  a  wife  de  factOy  but  not  de  jure:''  2  Stark.  Evid.  402,  (2d 
^it.).  In  Wells  v,  Fletcher,  5  C.  &  P.  12  (24  B.  C.  L.  R.) ;  a.  c,  1  M.  &  Rob.  99,  a  woman 
^^ed  for  the  defendant,  on  examination  on  the  voire  dire,  said  she  had  been  married  to 
tJie  pUintiff,  and  on  re-examination  that  she  was  married  to  another  person  previously ; 
*^at,Bot  seeing  him  for  thirty  years,  she  thought  he  was  dead,  and  therefore  married  the 
X^lAiotiff,  but  afterwards  found  that  her  first  husband  was  living ;  and  Patteson,  J.,  held  that 
^||(  witness  was  competent,  as  the  second  marriage  was  a  nullity.  If  Peat's  case  had 
^^&  an  indictment  for  larceny,  and  the  witness  called  fur  the  prisoner  had  proved  her 
l^^friage  to  him  on  the  voire  dire.  Wells  v.  Fletcher  shows  that  she  might  have  been  reu- 
^*fti  competent  by  proving  her  previous  marriage,  and  it  is  difficult  to  see  how  proof  by 
?^r  evidence  that  she  had  married  the  prisoner,  whether  such  evidence  were  given 
r^re  or  after  she  was  called,  could  render  her  incompetent ;  for  her  evidence  would  not 
*^  Ifteonsittent  with  such  evidence,  as  it  would  admit  the  marriage  with  lh«  i^xV^^^ii^x^ 
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might  also  prove  on  the  voire  dire  that  she  had  a  sister  seven  years  older  than 
herself,  and  that  they  had  heen  hrought  up  together  with  their  parents,  and  that 
she  always  helieved  that  they  were  sisters,  and  that  her  sister  had  married  the 
prisoner  in  1846,  and  died  in  1848 ;  for  if  a  person  is  questioned  on  the  voire  dire 
with  the  view  to  raise  an  objection  to  her  competency,  she  may  also  be  examined 
to  remove  ihsit  primd /acie  ground  of  objection. (n) 

There  is  no  presumption  of  law  as  to  the  death  of  a  party,  without  reference  to  the 
accompanying  circumstance,  such,  for  instance,  as  the  age  or  the  health  of  the 
party,  and  the  only  question  is,  what  inference  may  be  fairly  drawn  from  the 
evidence.  The  presumption  of  innocence  cannot  shut  out  the  presumption  arising 
from  the  fact,  that  the  party  was  alive  within  a  short  time  of  the  second  marriage. 
A  pauper  married  E.  Meadows,  in  1821,  who  afterwards  went  abroad,  and  several 
letters  had  been  received  from  her  dated  from  Van  Pieman's  Land,  and  one  in  her 
handwriting,  dated  Hobart  Town,  17th  March,  1831 ;  the  pauper  married  again  on 
the  11th  of  April,  1831 ;  it  was  held  that  the  sessions  were  warranted  in  presum- 
ing that  E.  Meadows  was  alive  at  the  time  when  the  second  marriage  took 
place,  (o)* 

The  fact  of  a  letter  being  in  the  handwriting  of  a  party  and  dated  at  a  particular 
time,  is  evidence  that  the  party  was  alive  at  that  time.  A  daughter  wrote  to  her 
father  in  America,  and  in  about  two  months  afterwards  received  a  letter  in  reply 
in  his  handwriting,  dated  the  1st  of  May,  1836,  it  was  held  that  this  was  cv;^dence 
that  he  was  then  alive.(^) 

An  indictment  for  bigamy  under  the  35  Geo.  3,  c.  57,  s.  1   (now  repealed), 
alleging  that  the  prisoner  married  A.,  and  afterwards  feloniously  married  0.,  ^Hhe 
said  A.,  his  former  wife,  being  then  alive/'  sufficiently  charged  the  offence,  without 
also  alleging  that  the  prisoner  was  still  married  to  A.,  when  he  married  G. ;  for  i^ 
divorce  from  A.  was  not  to  be  presumed.(3')* 

but  show  that  it  was  void.  Rex  v.  Bathwick,  2  B.  &  Ad.  639  (22  E.  C.  L.  R.),  shows  tha.^ 
the  competency  of  the  wife  does  not  depend  upon  the  marshalling  of  the  evidence,  or  th  ^ 
particular  stage  of  the  case  in  which  she  may  be  called;  if,  therefore,  in  Peat's  case  th  ^ 
witness  had  been  called  before  her  marriage  with  the  prisoner  had  been  proved,  and  slk  ^m 
would  have  been  competent  to  prove  her  previous  marriage,  it  is  difficult  to  see  how  h^  ' 
marriage  with  the  prisoner  having  been  proved  before  she  was  called  could  render  h^^ 
incompetent,  and  it  certainlj  would  operate  hardly  on  a  prisoner,  if  such  were  the  c&8  -^ 
for  the  prosecutor  might  in  the  course  of  his  case  prove  the  marriage  of  the  witness  wi^^-^ 
the  prisoner,  and  the  prisoner  might  have  no  one  except  the  witness  to  prove  the  fom^^ 
marriage.  It  may  be  added  that  Lord  Hale,  vol.  1,  p.  693,  says,  that  a  second  wife  is  n^^ 
80  much  as  a  wife  de  facto,     C.  S.  G. 

(n)  Reg.  V.  Young,  5  Cox  C.  C.  296. 

(o)  Rex  0.  Harborne,  2  Ad.  &  E.  540  (29  B.  0.  L.  R.) ;  4  N.  &  M.  341.     Recognised     ^ 
Lapsley  v.  Grierson,  1  H.  L.  C.  498. 

Ip)  Reed  v.  Norman,  8  C.  &  P.  65  (34  E.  C.  L.  R.),  Lord  Denman,  C.  J. :  His  lordslm.  ^ 
held  in  the  same  case,  that  the  post  mark  was  evidence  that  the  letter  was  put  into  t  "K: 
post,  but  that  the  letter  might  have  been  written  at  any  time,  and  therefore  proof  yr^  ^ 
given  that  it  was  in  reply  to  the  daughter's  letter ;  but  this  seems  to  have  been  uonec 
sary,  for  the  date  is  primd  facie  evidence  of  the  time  when  an  instrument  is  written :  ~ 
o.  Harborne ;  Sinclair  v.  Baggalcy,  4  M.  Ae  W.  313 ;  Hunt  v.  Massey,  5  B.  Ae  Ad.  903;  ( 
E.  C.  L.  R.) ;  Potez  u.  Glossop,  2  Bxch.  R.  191 ;  Anderson  v,  Weston,  6  B.  N.  C.  296  (_ 
E.  G.  L.  R.) ;  Morgan  v,  Whitmore,  6  Exch.  716. 

(q)  Murray  v.  The  Queen^  7  Q.  B.  700  (53  B.  C.  L.  R.).     In  Reg.  v,  Apley,  1  Cox  C. 
71,  this  point  was  doubted  by  Alderson,  B. 

i  Gorman  v.  State,  23  Texas  646. 

*  An  indictment  for  bigamy  is  insufficient  that  does  not  directly  allege  the  time 
place  of  the  first  marriage  :  State  v.  La  Bore,  26  Verm.  765.     Bigamy  is  not  punishable 
an  oflfence  when  the  second  marriage  took  place  out  of  the  State,  though  the  husba 
brought  his  second  wife  here  and  lived  with  her:  People  v.  Mosher,  2  Parker  C.  R.  195. 
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OF  LIBEL  AND   INDICTABLE   SLANDER. 

It  appears  to  be  well  settled  that  publications  blaspheming  God,  or  turning  the 
doctrines  of  the  Christian  religion  into  contempt  and  ridicule,  may  be  made  the 
.  Bnbject  of  indictment ;  and  it  is  now  fully  established,  though  some  doubt  seems 
formerly  to  have  been  entertained  upon  the  subject,  that  such  immodest  and  im- 
moral publications  as  tend  to  corrupt  the  mind,  and  to  destroy  the  love  of  decency, 
morality,  and  good  order,  are  also  offences  at  common  law.(a)     It  is  also  a  misde- 
meanor wantonly  to  defame  or  indecorously  to  calumniate  that  economy,  order  and 
oonstitution  of  things  which  make  up  the  general  system  of  the  law  and  govern- 
ment of  the  country. (2>)     And  it  is  especially  criminal  to  degrade  or  calumniate 
the  person  and  character  of  the  sovereign,  and  the  administration  of  his  govern- 
ment by  his  officers  and  ministers  of  state,(c)  or  the  administration  of  justice  by 
his  judges.(cf)     And  the  same  policy  which  prohibits  seditious  comments  on  the 
King's  conduct  and  government  extends,  on  the  same  grounds,  to  similar  reflec- 
tioDS  on  the  proceedings  of  the  two  houses  of  parliamcnt.(r)     Such  publications 
ilflo  as  tend  to  cause  animosities  between  this  country  and  any  foreign  state,  by 
the  personal  abuse  of  the  sovereign  of  such  state,  his  ambassadors,  or  other  public 
ministers,  may  be  treated  as  libels. (/)     With  respect  to  libels  upon  individuals, 
they  have  been  defined  to  be  malicious  defamations,  expressed  either  in  printing 
or  writing,  or  by  signs  or  pictures,  tending  either  to  blacken  the  memory  of  one 
who  is  dead,  or  the  reputation  of  one  who  is  alive,  and  thereby  exposing  him  to 
public  hatred,  contempt,  andridicule.(/7)* 

Upon  some  of  these  subjects  a  publication  by  slander,  or  words  spoken  only, 
though  not  properly  a  libel,(A)  may  be  the  subject  of  criminal  proceeding,  as  will 
be  shown  in  the  course  of  the  chapter. 

*A  libel  may  be  as  well  by  descriptions  and  circumlocutions  as  in  express  r:|cqoo 
tenne,  therefore  scandal  conveyed  by  way  of  allegory  or  irony  amounts  to  ^ 
&  libel.  As  where  a  writing,  in  a  taunting  manner,  reckoning  up  several  acts  of 
public  charity  done  by  a  person,  said,  "  You  will  not  play  the  Jew,  nor  the  hypo- 
crife,"  and  then  proceeded,  in  a  strain  of  ridicule,  to  insinuate  that  what  the  per- 
son did  was  owing  to  his  vain  glory.  Or  where  a  publication,  pretending  to  recom- 
ii^d  to  a  person  the  characters  of  several  great  men  for  his  imitation,  instead  of 
**king  notice  of  what  great  men  are  generally  esteemed  famous  for,  selected  such 
^oaiities  as  their  enemies  accuse  them  of  not  possessing  (as  by  proposing  such  a 
^e  to  be  imitated  for  his  courage  who  was  known  to  be  a  great  statesman,  but  no 
•oldier ;  and  another  to  be  imitated  for  his  learning  who  was  known  to  be  a  great 

(«)  See  the  cases  collected  in  2  Starkie  on  Libel  155. 

(i)  Holt  OQ  Libel  82. 

(e)  Rex  V.  Lambert  and  Perry,  2  Campb.  398. 

((0  3  Starkie  on  Libel  194. 

(e)  2  Starkie  on  Libel  202. 

(/)  Rex  p.  Peltier,  Holt  on  Libel  78 ;  Rex.  v.  D'Eon,  1  Blac.  R.  SIT. 

{$)  1  Hawk.  P.  G.  c.  73,  ss.  1,  2,  3,  7 ;  Bac.  Abr.  tit.  Libel;  and  see  as  to  libel  bj  a  pic- 
^ore,  Du  Host  v.  Beresford,  2  Campb.  511. 

(h)  A  libel  is  termed  Libellus  famosiu  seu  infamatoria  terystura  and  has  been  usually 
^THied  of  as  a  scandal,  written  or  expressed  bjr  symbols ;  Lamb.  Sax.  Law,  »i4  ;  Bract,  lib.  3, 
^36;  3  Inst.  174  ;  5  Co.  125  ;  1  Lord  Raym.  416 ;  2  Salk.  417,  418.  Libel  may  be  said  to 
J^  *  technical  word,  deriving  its  meaning  rather  from  its  use  than  its  etymology.  "  There 
■a  DO  other  name  but  that  of  libel  applicable  to  the  offence  of  libelling ;  and  we  know  the 
^ffence  specifically  by  that  name,  as  we  know  the  offences  of  horse-stealing,  forgery,  &c., 
I^J  the  names  which  the  law  has  annexed  to  them."  By  Lord  Camden  in  Rex  v,  Wilkes, 
^Wili.  121. 

j  Comm.  r.  Clap,  4  Mass.  163  ;  Comm.  v.  Kneeland,  20  Pick.  206 ;  People  v,  Crosswell, 
f^^ohiu.  Gas.  337  ;  2  Wheel.  G.  G.  330;  Sharff  v.  Comm.,  2  Binn.  214;  State  o.  Cooper,  2 
"<>iio  293. 
^  toim  I.— 17 
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general,  but  no  scholar) ;  such  a  publication  being  as  well  understood  to  mean  on 
to  upbraid  the  parties  with  the  want  of  these  qualities  as  if  it  had  done  so  direct 
and  expressly. (i)     And,  upon  the  same  pround,  not  only  an  allegory,  but  a  pub 
cation  in  hieroglyphics,  or  a  rebus  or  anagram,  which  are  still  mure  difficult  to 
understood,  may  be  a  libel;  and  a  court,  notwithstanding  its  obscurity  and  p< 
plexity,  shall  be  allowed  to  judge  of  its  meaning,  as  well  as  other  persons.fAr)     I 
a  libel  may  be  by  asking  questions;  for  if  a  man   insinuates  a  fact  in  asking 
question,  meaning  thereby  to  assert  it,  it  is  the  same  thing  as  if  ho  assert^^d  it 
terms.(/)     And  it  is  now  well  established  that  slanderous  words  must  be  und< 
stood  by  the  Court  in  the  same  sense  as  the  rest  of  mankind  would  ordinari 
understand  them.(m)     Formerly  it  was  the  practice  to  say  that  words  were  to 
taken  in  the  more  lenient  sense ;  but  that  doctrine  is  now  exploded ;  they  are  i 
to  be  taken  in  the  more  lenient  or  more  severe  sense,  but  in  the  sense  which  fab 
belongs  to  them,  and  which  they  were  intended  to  convcy.(w) 

Upon  the  same  principles  it  has  been  resolved  that  a  defamatory  writing,  c 
pressing  only  one  or  two  letters  of'  a  name,  in  such  a  manner  that  from  what  gc 
before,  and  tollows  after,  it  must  needs  be  understood  to  signify  a  particular  perM 
in  the  plain,  obvious,  and  natural  construction  of  the  whole,  and  would  be  no 
sense  if  strained  to  any  other  meaning,  is  as  properly  a  libel  as  if  it  had  express 
the  whole  name  at  large ;  for  it  brings  the  utmost  contempt  upon  the  law  to  sufl 
its  justice  to  be  eluded  by  such  trifling  evasions ;  and  it  is  a  ridiculous  absurd! 
to  say  that  a  writing  which  is  understood  by  every  one  of  the  meanest  capaci 
cannot  possibly  be  understood  by  a  judge  or  jury.(<>) 

j,tnoQ-|       *-^"  indictment  lies  for  general  imputation  on  a  body  of  men,  though  i 
^  individuals  be  pointed  out,  because  such  writings  have  a  tendency  toinflai 
and  disorder  society,  and  are  therefore  within  the  cognizance  of  the  law.(2>)     Ai 
scandal  publi.«:hod  of  three  or  four  persons  is  punishable  at  the  complaint  of  one 
more,  or  all  of  them.(^) 

It  appears  to  have  been  considered  that  the  remedies  by  action  and  indictmei 
for  libels  are  co- extensive,  and  may  be  regarded  as  upon  the  same  footing. (r) 

(i)  1  Hawk.  P.  C.  c.  73,  8.  4 ;  Bac.  Abr.  tit.  Libel  (A)  3. 

(k)  Holt  on  Libel  235,  236. 

(l)  Gathercole's  case,  2  Lewin  255,  per  Alderson,  B. 

(m)  AVoolnoth  t*.  Meadows,  5  East  463.  In  this  case  the  defendant  had  said  of  the  plai 
tiff,  '^  that  his  character  was  infamous — that  he  would  be  disgraceful  to  any  society — tk. 
delicacy  forbade  him  from  bringing  a  direct  charge — but  it  was  a  m«U  child  who  co' 
plained  to  him  ;*'  and  these  words  were  understood  to  mean  a  charge  of  uonata: 
practices. 

(n)  By  Lord  Ellenborough,  C.  J.,  in  Rex  v.  Lambert  and  Perry,  2  Campb.  403.  And 
a  case  of  libel,  Rei  v.  Watson  and  others,  2  T.  R.  206,  Buller,  J.,  said,  **  Upon  occasic 
of  this  sort  I  have  never  adopted  any  other  rnle  than  that  which  has  been  frequently  i 
peated  by  Lord  Mansfield  to  juries,  desiring  them  to  read  the  paper  stated  to  be  a  libel 
men  of  common  understanding,  and  say  whether  iu  their  minds  it  conveys  the  i<^ 
imputed." 

(o)  1  Hawk.  P.  C.  c.  73,  s.  5 ;  Bac.  Abr.  tit.  Libel  (A)  3,  where  it  is  said  in  the  margic 
note  that  if  an  application  is  made  for  an  information  in  a  case  of  this  kind,  some  tri^ 
to  the  party  comi>iflining  should,  by  affidavit,  state  the  having  read  the  libel,  and  und< 
standing  nn«i  believing  it  to  mean  the  party.  In  one  case  Lord  Ellenborough,  C.  J.,  he 
upon  argument,  that  the  declarations  of  spectators,  while  they  looked  at  a  libello 
picture  in  an  exhibition  room,  were  evidence  to  show  that  the  figures  portrayed  w< 
meant  to  represent  the  parties  stated  to  be  libelled :  Du  Bost  v.  Beresford,  2  Campb.  51^ 

(p)  Holt  on  Libel  237.     See  Le  Fanu  r.  Malcomson,  1  U.  L.  C.  637. 

(q)  Id.  Ibid.  In  Rex  v.  Benfield,  2  Burr.  980,  it  was  held  that  an  information  1 
against  two  for  singing  a  libellous  song  on  A.  and  B.,  which  first  abused  A.  and  thef& 
And  it  was  said  that  if  the  defendants  had  sung  separate  stanzas,  the  one  reflecting  oo 
and  the  other  on  B.,  the  offence  would  still  have  been  entire.  A  libel  upon  one  of  a  b<^ 
of  persons,  without  naming  him,  is  a  libel  upon  the  whole,  and  may  be  so  described;  ' 
where  a  paper  is  published  equally  reflecting  upon  a  number  of  people,  it  reflects  al 
all ;  and  readers,  according  to  their  different  opinions,  may  apply  it  so:  Rex  v,  JenoU-i 
Mod.  400. 

(r)  Starkie  on  Libel  150, 165,  550, 1st  edit. ;  Holt  on  Libel  215,  216  ;  Bradley  v,  Methn* 
2  Ford's  MS.  78.  This  must  be  understood,  however,  of  cases  where  the  libel,  firofft  , 
nature  and  subject,  inflicts  a  private  injury,  and  not  of  those  cases  in  which  the  po^ 
•only  can  be  said  to  be  affected  by  the  libel. 
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Formerly,  upon  an  indictment  or  criminal  prosecution  for  a  libel  the  party  could 
not  justify  that  its  contents  were  true,  or  that  the  person  upon  whom  it  is  made 
had  a  bad  reputation.^     But  the  6  &  7  Yict.  c.  96,  permits  a  defendant  to  plead 
to  any  indictment  or  information  for  a  defamatory  libel  that  the  libellous  matters 
are  true,  provided  it  was  for  the  public  benefit  that  such  matters  should  be  pub- 
lished.(s)     The  ground  of  the  former  rule,  which  still  exists  where  no  such  plea  is 
pleaded,  is  the  public  mischir/^  which  libels  are  calculated  to  create  in  alienating 
the  minds  of  the  people  from  religion  and  good  morals,  rendering  them  hostile  to 
the  gnyernment  and  magistracy  of  the  country ;  and,  where  particular  individuals 
are  attacked,  in   causing  such  irritation  in  their  minds  as  may  induce  them  to 
eommit  a  breach  of  the  public  peace.     The  law,  therefore,  does  not  permit  the  de- 
fendant to  give  the  truth  of  the  libellous  matter  in  justification  ;  any  uttcmpt  at 
which   in  the  instances  of  libels  against  religion,  morality,  or  the  constitution, 
would  be  attended  with  consequences  of  the  greatest  absurdity )  and,  in  the  case 
of  libels  upon  individuals,  might  be  extremely  unjust,  and  could  never  afibrd  a 
substantial  defence  to  the  charge.     A  libel  against  an  individual  may  consist  in 
the  exposure  of  some  personal  deformity,  the  actual  existence  of  which  would  only 
show  the  greater  malice  in  the  defendant;  and  even  if  it  contain  charges  of  mis- 
conduct founded  in  fact,  the  publication  will  not  be  the  less  likely  to  produce  a 
Tiolation  of  the  public  tranquillity.     It  has  been  observed,  that  the  greater  the 
tppearance  of  truth  there  n:ay  be  in  any  malicious  invective,  it  is  so  much  the 
more  provoking;  and  that,  in  a  settled  state  of  government,  the  party  grieved  ought 
to  complain,  for  every  injury  done  to  him,  in  the  ordinary  course  of  law,  and  not  r*o9J 
•by  any  means  to  revenge  himself  by  the  odious  proceeding  of  a  libel.(<)        ^ 

If  a  libel  contain  matters  imputing  to  another  a  crime  capable  of  being  tried, 
evidence  of  the  truth  of  those  imputations  is  not  admissible  under  a  plea  of  not 
guilt j.(m)  But  in  one  case,  where  evidence  of  the  falsehood  of  the  libel  was 
adduced  by  the  prosecutor  as  necessary  to  support  the  charge,  and  no  objection 
wag  made  to  it.  Lord  Tcnterden,  C.  J.,  although  not  free  from  doubts  in  his  own 
mind,  yet  adverting  to  the  particular  nature  of  the  libel,  which  was  little  more  than 
a  narrative  of  certain  facts  supposed  to  have  taken  place  in  one  of  the  West  India 
Islands,  did  not  think  himself  warranted  in  interposing  under  the  very  peculiar 
circumstances  of  that  case ;  and,  having  received  evidence  of  the  falsehood,  he 
»ould  have  received  evidence  of  the  truth,  if  any  such  had  been  offered,  on  the 
part  of  the  defendant.(*?) 

A  party  will  not  be  excused  by  showing  that  the  libel  with  which  he  is  charged 
*a8  copied  from  some  other  work,  even  though  he  may  have  stated  it  to  be  merely 
>copy,  and  disclosed  the  name  of  the  original  author  at  the  time  of  its  publication. 

(i)  Sec  the  Act,  J>o«^  p.  374. 

(0  1  Hawk.  P.  C.  c.  73,  s.  6 ;  Bac.  Abr.  tit.  Libel  (A.)  5 ;  4  Blac.  Com.  150,  151 ;  2  Starkie  on 
Libel  251,  et  9fq,;  Holt  on  Libel  275,  et  teg.  But  whilst  the  truth  was  no  justification  in  a 
criminal  prosecution,  yet  in  many  instances  it  was  considered  as  an  extenuation  of  the  oflcnce; 
and  the  Coort  of  King's  Bench  has  laid  down  this  general  rule,  that  it  will  not  grant  an 
jororination  for  a  libel  unless  the  prosecutor  who  applies  for  it  makes  an  affidavit  asscrt- 
^H  directly  and  pointedly  that  he  is  innocent  of  the  charge  imputed  to  him.  This  rule, 
Jjoweter,  may  be  dispensed  with  if  the  person  libelled  resides  abroad,  or  if  the  imputa- 
tions ot  the  libel  are  general  and  indefinite,  or  if  it  is  a  charge  against  the  prosecutor  for 
ItDgQBge  which  he  has  held  in  Parliament:  4  Blac.  Com.  151,  note  (6) ;  Dougl.  271,  372. 

[u]  Hex  r.  Burdett,  4  B.  &  Aid.  05  (ti  E.  C.  L.  R.).  '•  In  seme  cases,  indeed,  it  is  possi- 
ble that  the  falsehood  may  be  of  the  very  essence  of  the  libel.  As  for  instance,  suppose 
•paper  were  to  state  that  A.  was  on  a  given  day  tried  at  a  given  place,  and  convicted  of 
Perjury  ;  if  that  be  true  it  may  be  no  libel,  but  if  false,  it  is  Irom  beginning  to  end  calum- 
l^ioQs,  and  may  no  doubt  be  the  subject  of  a  criminal  prosecution.  Possibly,  therefore, 
in  inch  a  case,  evidence  of  the  truth  of  such  a  statement  by  the  production  of  the  record, 
^igbtafTord  an  answer  to  a  prosecution  for  libel  f  Ibid.,  per  Bayley,  J.,  p.  147. 

{9\  Case  mentioned  by  Lord  Tenterden,  C.  J.,  in  Rex  v.  Burdett,  4  B.  &  Aid.  182  (6  E. 
^•L.  R.) ;  but  see  Rex  p.  Grant,  ^o«^,  371. 


^Btrthelemy  et  al.  v.  People,  2  Hill  248 ;  State  v.  Lehre,  2  Brevard  446.  In  an  indict- 
ll^t  for  a  Hbel,  charging  that  the  prosecutor  *' was  called  a  murderer  and  forsworn,"  it 
>*  not  competent  for  the  defendant  to  justify  by  proving  that  there  was  and  long  h&d  b^^n 
^leneral  report  to  that  effect :  State  v.  White,  7  Ired.  N.  C.  180. 
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Thus,  where  to  a  declaration  for  a  libel  the  defendant  pleaded  that  he  had  the  libel- 
lous statement  from  another  person,  and  at  the  time  of  publishing  the  libel  he 
stated  that  the  libel  had  been  published  to  him  by  such  other  person,  it  was  held 
that  the  plea  was  bad;  for  wronj;  is  not  to  be  justified,  or  even  excused,  by  wrong: 
if  a  man  receives  a  letter  with  authority  from  the  author  to  publish  it,  the  person 
receiving  it  will  not  be  justified,  if  it  contains  libellous  matter,  in  inserting  it  in  a 
ncwpaper ;  no  authority  from  a  third  person  will  defend  a  man  against  an  action 
brought  by  a  person  who  has  suflered  from  an  unlawful  act.  If  the  receiver  of  a 
letter  publish  it  without  authority,  he  is,  from  his  own  motion,  the  wilful  circulator 
of  slander. (m?)  So  it  is  no  defence  to  an  action  for  oral  slander  for  the  defendant 
to  show  that  he  heard  the  slander  from  another,  and  named  the  person  at  the  time, 
unless  he  also  show  that  he  believed  it  to  be  true,  and  uttered  the  slander  on  a 
justifiable  occasiun.(a?) 

But  there  are  some  circumstances  which  will  protect  a  *publication  from 
being  deemed  libellous.  A  petition  to  the  King  to  be  relieved  from  doing 
what  the  King  has  directed  the  party  to  do,  if  hondjide  and  in  respectful  terms  is 
no  libel,  though  it  call  in  question  the  legality  of  the  King's  direction.  James  II. 
published  a  declaration  of  liberty  of  conscience  and  worship  to  all  his  subjects,  dis- 
pensing with  the  oaths  and  tests  prescribed  by  statutes  25  &  30  Car.  II.,  and. 
directed  that  it  should  be  read  two  days  in  every  church  and  chapel  in  the  realm, 
and  that  the  bishops  should  distribute  it  in  their  dioceses  that  it  might  be  so  read. 
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The  Archbishop  of  Canterbury  and  six  bishops  presented  a  petition  to  the  King 
praying  that  he  would  not  insist  upon  their  distributing  and  reading  it,  principall 
because  it  was  founded  on  such  a  dispensing  power  as  had  often  been  declaretzu^ 
illegal  in  Parliament,  and  that  they  could  not  in  prudence,  honor,  or  conscience,  e^mmm 
far  make  themselves  parties  to  it  as  to  distribute  and  publish  it.  This  petition  wa^  s 
treated  as  a  libel :  they  were  taken  up  and  tried  for  it.    The  publication  was  proved  ; 

and  Wright,  C.  J.,  and  Allibone,  J.,  thought  it  a  libel;  but  Holloway  and  PoweirT  1, 
JJ.,  thought  otherwise,  there  not  being  any  ill-intention  of  sedition  in  the  bi8hopi==j, 
and  the  object  of  their  petition  being  to  i'ree  themselves  from  blame  in  not  coii==3- 
plying  with  the  King's  command.     The  jury  found  them  not  guilty.(y) 

It  has  been  resolved  that  no  false  or  scandalous  matter  contained  in  a  petition 
a   committee  of  Parliament,  or  in  articles  of  the  peace  exhibited  to  justices  of 
peace,  or  in  any  other  proceeding  in  a  regular  course  of  justice,  will  make  thecoi 
plaint  amount  to  a  libel;  for  it  would  be  a  great  discouragement  to  suitors  to 
ject  them  to  public  prosecution  in  respect  of  their  applications  to  a  court     ^f 
justice.(2;)     Thus  where  the  defendant,  in  a  certain  affidavit  before  the  Court,  haKsd 
said  that  the  plaintiff  in  a  former  affidavit  against  the  defendant  had  sworn  falseljr, 
the  Court  held  that  this  was  not  libellous;  for  in  every  dispute  in  a  court  of  ji 
tice,  where  one  by  affidavit  charges  a  thing  and  the  other  denies  it,  the  cl 
must  be  contradictory,  and  there  must  be  affirmation  of  falsehood.(a)     No  presevimt- 


(tc)  De  Drespigny  r.  Wellesley,  5  Bing.  392;   2  }l.  k  P,  695.     See  Reg.  9.  Newm^Qi 
po8tf  p.  375. 

(x)  M'Pherson  v.  Daniels,  10  B.  k  C.  263  (21  E.  C.  L.  R.).  | 

(y)  Case  of  the  Seven  Bisbops,  12  St.  Tri.  183  ;  and  see  post^  as  to  comunicationsm^^^ 
bond  fide^  and  in  the  proper  course  of  proceeding.  \ 

(z)  1  Hawk.  P.  C.  c.  73,  s.  8  ;  Bac.  Abr.  tit.  Libel  (A.)  4.     And  see  the  judgment  of  H^ol-         ] 
rojd,  J.,  in  Hodgson  v.  Scarlett,  1  B.  &  A.  232.     It  is  holden  by  some  that  no  waofc    of         < 
jurisdiction  in  the  court  to  which  the  complaint  shall  be  exhibited  will  make  it  a  lit>^l> 
because  the  mistake  of  the  court  is  not  imputable  to  the  party,  but  to  his  counsel;    ^^^ 
Hawkins  says  (I  Hawk.  P.  C.  c.  73,  s.  8),  that  if  it  manifestly  appears  that  a  prosecution 
is  entirely  false,  malicious,  and  groundless,  and  commenced,  not  with  a  design  to     S® 
through  with  it,  but  only  to  expose  the  defendant's  character  under  the  show  of  a  \^S^ 
proceeding,  he  cannot  see  any  reason  why  such  a  mockery  of  public  justice  should    ^^ 
rather  aggravate  the  offence  than  make  it  cease  to  be  one.     Upon  this  point  Mr.  Starli^l^ 
after  referring  to  the  several  authorities,  says,  that  it  may  be  collected  generally  tha^    'O 
action  can  be  maintained  for  anything  said  or  otherwise  published  in  the  course  oi* 
judicial  proceeding,  whether  criminal  or  civil ;  though   for  a  malicious  and  gronndl^ 
prosecution,  an  action,  and  perhaps  an  indictment,  may  be  supported,  founded  on.   ^* 
whole  proceeding :  1  Starkie  on  Libel  254,  2d  edit. 

(a)  Astley  v.  Younge,  2  Burr.  817 ;  Revis  v.  Smith,  18  C.  B.  126  (86  B.  0.  L.  ^/' 
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ment  of  a  grand  jury  can  be  a  libel,  not  only  because  persons  who  are  supposed  to 
be  returned  without  their  own  seeking,  and  are  sworn  to  act  iuipartially,  shall  be 
^presumed  to  have  proper  evidence  for  what  they  do,  but  also  because  it  r*qof» 
would  be  of  the  utmost  ill  consequence  in  any  way  to  discourage  them  from  ^ 
making  their  inquiries  with  that  freedom  and  readiness  which  the  public  good  re- 
qniree.(6)  Where  an  action  was  brought  against  the  president  of  a  military  court 
of  inquiry  for  a  libel  contained  in  the  minutes  of  such  Court,  which  had  been 
delivered  by  the  defendant  to  the  commander-in-chief  and  deposited  in  his  office,  it 
was  held  that  these  minutes  were  a  privileged  communication,  and  properly  rejected 
when  tendered  at  the  trial  in  proof  of  the  alleged  libel ;  and  also  that  a  copy  of 
them  had  been  properly  rejected.(c)  And  where  a  court-martial,  after  stating  in 
their  sentence  the  acquittal  of  an  officer  against  whom  a  charge  had  been  preferred, 
subjoined  thereto  a  declaration  of  their  opinion,  that  the  charge  was  malicious  and 
groundless,  and  that  the  conduct  of  the  prosecutor  in  falsely  calumniating  the 
accused  was  highly  injurious  to  the  service,  it  was  held  that  the  president  of  the 
court-martial  was  not  liable  to  an  action  for  a  libel  for  having  delivered  such  sen- 
teoee  and  declaration  to  the  judge-advocate;  and  Mansfield,  C.  J.,  in  delivering  his 
opinion,  said :  "  If  it  appear  that  the  charges  are  absolutely  without  foundation,  is 
the  president  of  the  court-martial  to  remain  perfectly  silent  on  the  conduct  of  the 
prosecutor,  or  can  it  be  any  offence  for  him  to  state  that  the  charge  is  groundless 
and  malicious  V'(d) 

The  members  of  the  two  houses  of  Parliament,  by  reason  of  their  privilege,  are 
not  answerable  at  law  for  any  personal  reflections  on  individuals  contained  in 
speeches  in  their  respective  houses;  for  policy  requires  that  those  who  are  by  the 
constitution  appointed  to  provide  for  the  safety  and  welfare  of  the  public  should,  in 
the  execution  of  their  high  functions,  be  whollj^  uninfluenced  by  private  considera- 
^on8.(e) 

Thus  the  actual  proceedings  in  courts  of  justice  and  in  Parliament  are  exempted 
from  being  deemed  libellous ;  it  becomes  important  to  inquire  in  the  next  place 
liow  far  the  same  privilege  will  be  extended  to  communications  of  those  proceed- 
ingg  to  the  public,  made  with  impartiality  and  correctness. 

It  has  always  been  held  that  a  publication  of  the  proceedings  in  a  court  of  jus- 
tice will  not  be  protected  unless  it  be  a  (riie  and  Jionest  statement  of  those  proceed- 
iag8.(/)  But  provided  it  were  of  that  character,  the  doctrine  seems  at  one  time 
to  have  been  that  it  might  be  made  to  the  full  extent  of  stating  what  had  actually 
taken  place.Qy)  More  recently,  however,  it  has  been  said  that  it  must  not  be  taken 
ftr  granted  that  the  publication  of  every  matter  which  passes  in  a  court  of  justice, 
however  truly  represented,  is  under  all  circumstances  and  with  whatever  motive 
•  published,  justifiable;  and  that  such  doctrine  must  be  taken  with  ^grains  of  r*q97 
*llowance.(A)  And  Lord  Ellenborough,  C.  J.,  said,  **  It  often  happens  that  *■ 
pircamstances  necessary  for  the  sake  of  public  justice  to  be  disclosed  bv  a  witness 
Jn  a  judicial  inquiry  are  very  distressing  to  the  feelings  of  individuals  on  whom 
thej  reflect :  and  if  such  circumstances  were  aft^jrwards  wantonly  published,  I 
should  hesitate  to  say  that  such  unnecessary  publication  was  not  libellous  merely 
because  the  matter  had  been  given  in  evidence  in  a  court  of  justice."(0     ^^  * 

^enderaoQ  v.  Broomhead,  4  H.  &  N.  569,  cases  of  malicious  and  false  affidavits.     See 
*^itxjohn  V,  Mackinder,  9  C.  B.  (N.  S.)  505  (99  E.  C.  L.  R.) ;  Doyle  v.  O'Doherty,  C.  &  M. 

418. 

(6)  1  Hawk.  P.  C.  c.  73,  s.  8 ;  Bac.  Abr.  tit.  Libel  (A.)  4. 

\t)  Home  r.  Lord  F.  C.  Bcntick,  4  Moore  563. 

yi)  Jekyl  9.  Sir  John  Moore,  2  N.  R.  341. 

(OHolt  on  Libel  190;  1  Starkie  on  Libel  239;  Rex  v.  Lord  Abingdon,  1  Esp.  Rep. 
2^6.  Bj  4  Hen.  8,  c.  3,  members  of  Parliament  are  protected  from  all  charges  ajrainst 
'^^Q  for  anjrtbiDg  said  in  either  House  ;  and  this  is  further  declared  in  the  Bill  of  Rights, 
^  WUl.  k  If.  it.  2,  c.  2. 

Af)  Wat«rfield  v.  The  Bishop  of  Chichester,  2  Mod.  118  ;  Rex  v.  Wright,  8  T.  Rep.  297, 
'^i  per  Lawrence,  J.;  Stiles  v.  Nokes,  7  East  493. 

_  (l)  Corry  f».  Walter,  1  Bos.  &  Pall.  523,  referred  to  by  Lawrence,  J.,  in  Rex  p.  Wright, 
■*R.J98. 

(A)  Bj  Lord  BUenboroagh,  C.  J.,  and  Grose,  J.,  in  Stiles  v.  Nokes,  7  East  503. 

(i)l^  Ibid.    And  see  Rex  v,  Salisbury,  1  Lord  Raym.  341,  that  it  \a  ludVcVaVA^  \.o 
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subsequcDt  case,  not  rclatiof];  directly  to  this  point,  bat  to  the  pablication  of  pro- 
ceedings in  Parliament,  Bayley,  J.,  said,  "  It  has  been  argued  that  the  proceedings 
of  courts  of  justice  are  open  to  publication.  Against  that,  as  an  unqualified  pro- 
position, I  enter  my  protest.  Suppose  an  indictment  for  blasphemy,  or  a  trial 
where  indecent  evidence  was  necessarily  introduced  ;  would  every  one  be  at  liberty 
to  poison  the  minds  of  the  public,  by  circulating  that  which  for  the  purposes  of 
justice  the  Court  is  bound  to  hear?  I  should  think  not:  and  it  is  not  true, 
therefore,  that  in  all  instances  the  proceedings  of  a  court  of  justice  may  be  pub- 
lished. Again,  it  may  be  said  that  counsel  have  a  right,  in  pursuance  of  their 
instructions,  and  whilst  the  cause  is  going  on,  to  endeavor  to  produce  an  effect  by 
making  such  observations  on  the  credit  and  character  of  parties  and  their  witnesses 
as  sometimes,  when  the  cause  is  over,  perhaps  they  are  sorry  for.  But  have  they, 
therefore,  or  any  person  who  hears  them,  a  right  afterwards  to  publish  those  ob- 
servations ?  I  have  no  hesitation  in  saying  that,  when  the  occasion  ceased,  the 
right  also  would  cease;  and  that  it  would  be  no  justification  to  plead  that  such  a 
publication  was  a  transcript  of  the  counsers  speech. "(A;)  This  doctrine  was  re- 
cognized and  acted  upon  in  a  recent  case.  The  defendant's  husband  had  been 
convicted  of  publishing  a  blasphemous  libel,  after  having  in  his  defence  at  the  trial 
used  arguments  and  statements  of  a  blasphemous  and  indecent  description.  Ilis 
wife  published  the  trial ;  and,  upon  showing  cause  against  a  rule  for  a  criminal 
information,  it  was  urged  that  she  had  a  right  to  publish  what  actually  took  place 
in  a  court  of  justice :  but  the  Court  were  clear  she  had  not,  if  that  statement  con- 
tained anything  defamatory,  seditious,  blasphemous,  or  indecent :  and  the  rule  was 
made  absolute.(Z)  And  where  it  is  jiUowable  to  publish  what  passes  in  a  court  of 
justice,  the  party  must  publish  the  whole  case,  and  not  merely  state  the  conclusion 
which  he  himself  draws  from  the  evidence.     Thus,  where  the  libel  stated  in  th( 


declaration  purportxjd  to  be  a  speech  of  counsel  at  a  trial  of  the  plaintiff  on  a  criminal 
charge,  and,  after  setting  out  the  speech,  said  that  a  witness  was  called  who  prove( 
all  that  had  been  stated  by  counsel,  and  that  the  defendant  was  immediately  after 
wards  acquitted  upon  a  defect  in  proving  some  matter  of  form  ;  and  the  plea  statec 
*^*>ftl   ^^^^  ^"  ^'*^^  ^vi(ih  a  speech  was  made,  *and  that  the  witness  called  proved  a^ni 

-'   that  had  been  so  stated,  but  it  did  not  set  out  the  evidence  or  justify  th      e 

truth  of  the  charges  made  in  the  counsers  speech ;  it  was  holden  that  such  ph 
was  bad,  inasmuch  as  a  party  could  not  be  justified  in  publishing  the  result  of  ev^ 
dcnce  given  in  a  court  of  justice,  but  must  state  the  evidence  itself.(m)     And  tl 
party  making  the  publication  will  not  be  justified,  unless  he  confines  himself 
what  actually  passed  in  court.     In  a  case  where  an  action  was  brought  for  a  lib 
concerning  the  plaintiff  in  his  profession  as  an  attorney,  and  the  libel,  as  stated  i 
the  .declaration,  began,  "  shameful  conduct  of  an  attorney,"  and  then  proceeded 
give  an  account  of  proceedings  in  a  court  of  law  which  contained  matter  injurio^^us 
to  the  plaintiff's  professional  character,  and  the  defendant  had  pleaded  that  t"^ne 
supposed  libel  contained  a  true  account  of  the  proceedings  in  the  court  of  law ;        it 
was  holden  (after  verdict  for  the  defendant)  that  the  plea  was  bad,  inasmuch       sis 
the  words  "shameful  conduct  of  an  attorney"  formed  no  part  of  the  proceediifc  ^ 
in  the  court  of  law,  and  that  the  plaintiff  Wiis  therefore  entitled  to  judgment.(_  -^ 
It  is  an  established  principle^  upon  which  the  privilege  of  publishing  a  report       of 
ani/  judicial  proceedings  is  admitted  to  rest,  that  such  report  must  be  strictly  c^::^^- 


to 
&id 
the 


publish  a  scandalous  petition  to  the  House  of  Lords,  or  a  scandalous  affidavit  mad^     ^^ 
a  court  of  justice. 

(k)  Rex  V.  Creevey,  1  M.  &  S.  281.     In  the  same  case  Lord  Ellenborough,  C.  J.,  s^^***"^ 
"  As  to  Curry  v.  Walter,  [^ante,  note  (^),]   it  is  not  necessary  for  the  present  purpose 
discuss  that  case;  whenever  it  becomes  necessary,  I  shall  say  that  the  doctrine  there  I 
down  must  be  understood  with  very  great  limitations;  and  shall  never  fully  assent  to 
unqualified  terms  attributed  in  the  report  of  that  case  to  Eyre,  C.  J." 

{I)  Rex  V.  Carlisle,  3  B.  &  A.  167  (5  E.  C.  L.  R.). 

f  m)  Lewis  v.  Walter,  4  B.  &  A.  605  (6  E.  C.  L.  R.). 

\n)  Lewis  v.  Clement,  3  B.  k  A.  702  (5  E.  C.  L.  R.).     In  this  case  the  qaestion 
raised  whether  it  be  lawful  to  publish  proceedings  of  a  court  of  law  coDtainiDg  ma 
defamatory  of  a  person  neither  a  party  to  the  suit  nor  present  at  the  time  of  the  inq^'^ 
but  it  became  unnecessary  to  decide  this  point. 
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fined  to  the  actual  proceedings  in  court,  and  must  contain  no  defamatory  observa- 
tions or  comments  from  any  quarter  whatever,  in  addition  to  what  forms  strictly 
and  properly  the  legal  proceed ings.(o)  A  report  of  a  charge  made  against  the 
plaintiff  at  the  Mansion-house,  added,  "  Mr.  Hobler,  the  chief  clerk,  observed  that 
it  was  exceedingly  improper  under  any  circumstances  to  obtain  the  sippoature  of  the 
complainant,  a  mere  boy,  to  bills  of  exchange ;''  it  was  held  that  this  was  a  sub- 
stantive reflection  on  the  character  and  conduct  of  the  plaintiff,  which  was  altogether 
unwarranted  :  it  was  not  made  in  the  course  of  any  judicial  proceeding  by  any  one 
whose  duty  called  upon  him  to  make  it ;  but  was  uttered  by  a  parson  who,  for  this 
purpose,  must  be  considered  as  an  entire  stranger.(p)  If  the  report  of  what  takes 
place  in  a  court  of  justice  contains  only  a  fair  account,  the  parson  who  publishes  it 
has  only  to  prove  that  fact  under  the  general  issue,  and  he  is  entitled  to  entire  im- 
punity. It  is  not  essential  that  every  word  of  the  evidence,  of  the  speeches,  and 
of  what  was  said  by  the  judge,  should  be  inserted,  if  the  report  is  substantially  a 
fkirand  correct  report  of  what  took  place  in  a  court  of  ju3tic3.(9^)  The  subsequent 
publication  of  a  speech  made  by  a  counsel  in  the  course  of  a  cause  containing  ob- 
servations injurious  to  the  character  of  a  party,  attorney,  or  witness  in  the  cause, 
is  not  lawful,  because  such  publication  is  not  required  for  the  due  administration 
of  justice  ;(r)  but  no  action  will  lie  against  a  barrister  for  words  spoken  by  him  in 
a  cause,  which  are  ^pertinent  to  the  matter  in  issue.(s)  And  an  attorney  r*o9q 
acting  as  an  advocate  has  the  same  privilege.(<)  And  a  party  is  at  liberty  ^ 
to  publish  a  history  of  a  trial,  viz.,  of  the  facts  of  the  case,  and  of  the  law  of  the 
case  ad  applied  to  those  facts. ()^) 

Proceedings  before  magistrates,  under  the  11  &  12  Vict.  c.  43,  with  respect  to 
summary  convictions  and  orders,  in  which,  after  both  parties  are  heard,  a  final 
judgment  is  given,  are  strictly  of  a  judicial  nature,  and  the  trial  and  the  judg- 
ment may  lawfully  bo  made  the  subject  of  a  printed  report,  if  that  report  bo  im- 
partial and  correct  ;(t;)  and  the  like  privilege  extends  to  the  publication  of  pro- 
ceedings taking  place  publicly  before  a  magistrate  on  the  preliminary  investigation 
of  a  charge  of  an  indictable  offence,  terminating  in  the  discharge  of  the  party 
diarged,  although  there  were  several  hearings,  and  separate  publications  aa  to  each 
hearing  ;(«r)  but  it  has  not  yet  been  decided  that  the  publication  of  such  prelimi- 
nary inquiries  is  lawful  where  they  end  in  the  case  being  sent  for  trial. (x)  On  the 
contrary,  the  publication  of  preliminary  examinations  before  a  magistrate,  taken 
«c  parte,  have  been  held  not  to  come  within  the  principle  by  which  the  fair  reports 
of  proceedings  in  courts  of  justice  are  privileged.  Such  publications  have  a  ten- 
dency to  cause  great  mischief  by  parverting  the  public  mind,  and  disturbing  the 
course  of  justice;  and,  if  they  contain  libellous  matter,  will  be  considered  as  highly 
criminal.(^)  And  the  Court  of  King's  Bench  has  granted  a  criminal  information 
for  publishing  in  a  nowspapar  a  statement  of  the  evidence  given  bjfore  a  coroner's 
j^iry,  accompanied  with  comniints;  although  the  statement  was  correct,  and  the 
party  had  no  malicious  motive  in  the  publication.(^)  So  tha  publication  of  pro- 
ceedings  before   a   commissioner   of  inquiry  respecting   corporations    cannot   be 


i' 


'o)  Per  Tindal,  C.  J.,  Delcgal  v.  Highley,  3  B.  N.  C.  950  (32  E.  C.  L.  R.). 

(p)  Delegal  v.  Highley,  supra. 

(q)  Andrews  r.  Chapman,  3  C.  &  K.  286,  Lord  Campbell,  C.  J.  See  Smith  v.  Scott,  2 
0.  k  K.  580  (61  E.  C.  L.  R.) ;  floare  v.  Silverlock,  9  G.  B   20  (G7  E.  C.  L.  R.). 

(r)  Per  Bayley,  J.,  Flint  v.  Pike,  4  B.  &  C.  473  (10  E.  C.  L.  R  ) ;  6  D.  &  R.  528.  See 
*Uo  per  Holroyd,  J.,  Ibid,  and  per  Tindal,  C.  J.,  Roberts  v.  Brown,  10  Biu;^.  519  (25  E.  0. 
L.  R.) ;  see  Saunders  v.  Mills,  G  Bing.  213  (19  E.  C.  L.  R.) ;  s.  c,  3  M.  &  P.  520. 

(*)  Hodgson  V.  Scarlett,  I  B.  k  Aid.  232.  {t)  Mackay  v.  Ford,  5.  H.  &  N.  792. 

(h)  Per  Bayley,  J.,  Flint  v.  Pike,  supra,     (r)  Lewis  v.  Levy,  E.  B.  &  E.  537  (96  E.  C.  L.  R.). 

(w)  Ibid.  (x)  Ibid. 

(y)  Rex  p.  Lee,  5  Esp.  123  ;  Rex  t».  Fisher,  2  Camp.  563 ;  Duncan  v.  Thwaites,  3  B.  &  C. 
5^6  (10  E.  C.  L.  R.) ;  5  D.  &  R.  447  ;  Delegal  v.  Highley,  3  B.  .N.  C.  950  (32  E.  C.  L.  R.)  ; 
hut  see  the  remarks  iu  Lewis  o.  Levy,  supra.  And  still  less  can  the  defendant  justify  the 
Publication  of  a  matter  which  was  not  brought  before  the  magistrate  in  his  judicial 
^bmracter,  or  in  the  regular  discharge  of  his  magisterial  functions  :  .MGregor  u.  Thwaites 
•tid  Another,  3  B.  A  C.  24  (10  E.  C.  L.  R.)  ;  4  D.  &  R.  695. 

(«)  Rex  V.  Fleet,  1  Barn.  &  Aid.  379.  See  East  v.  Chapman,  M.  k  M.  46  (22  E.  C.  L.  R.)  ; 
^C.  4  P.  570  (12  E.  C.  L.  R.). 
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justified  by  showing  that  it  is  a  true  report  of  what  occurred  before  the  com- 
mission  er.  (a) 

So,  a  fair  report  in  a  newspaper  of  what  takes  place  at  a  public  meeting,  if  it 
contain  matter  defamatory  of  an  individual,  is  not  privileged.  Therefore  a  fkir 
report  of  what  took  place  at  a  public  meeting  of  the  West  Hartlepool  Commis- 
sioners, acting  under  the  powers  of  an  Act  of  Parliament,  and  which  contained 
injurious  expressions  concerning  an  individual,  is  not  privi]eged.(&) 

If  a  report  made  by  a  medical  officer  of  health  to  a  vestry  board,  in  pursuance 
of  the  Metropolitan  Local  Management  Act  (18  &  19  Vict.  c.  120^  contains  libel- 
lous matter,  a  newspaper  proprietor  is  not  justified  in  publishing  it,  though  with- 
out comment;  and  it  is  doubtful  whether,  afler  publication  of  such  a  report  by  the 
vestry  board,  it  is  competent  to  others  to  re-publish  it,  with  or  without  reasonable 
comment,  (c') 

*^^m  *Though  the  publication  of  a  proceeding  in  Parliament  will,  in  general, 
^  be  considered  as  privileged  and  protected  from  being  deemed  libellous  ;(d) 
and  the  printing  and  delivering  a  petition  to  members  of  a  committee  of  the  House 
of  Commons,  being  according  to  the  order  of  proceedings  of  Parliament  and  their 
committ-ees,  has  been  held  to  be  justifiable  :(e)  yet  it  may  be  doubted  how  far  the 
circulation  of  a  copy  of  a  writing  containing  matter  of  an  injurious  tendency  to 
the  character  of  an  individual,  though  published  for  the  use  of  the  members,  is 
legitimate  and  exempted  from  prosecution.(/)  And  it  is  clear  that  the  publica- 
tion of  the  speech  of  a  member  of  Parliament,  if  it  contain  matter  of  libel,  is  not 
protected,  even  though  such  publication  be  made  by  the  member  himself.  In  a 
case  upon  this  subject.  Lord  Kenyon,  C.  J.,  observed,  that  if  the  words  in  ques- 
tion had  been  spoken  in  the  House  of  Lords,  and  confined  to  its  walls,  the  Court 
of  King's  Bench  would  have  had  no  jurisdiction  to  call  a  member  of  that  house 
before  them,  to  answer  for  such  words  as  an  offence }  but  that  the  offence  was  the 
publication  of  them  in  the  public  papers,  under  the  authority  of  the  member,  with 
his  sanction,  and  at  his  expense :  that  a  member  of  Parliament  had  certainly  a 
right  to  publish  his  speech,  but  that  his  speech  should  not  be  made  the  vehicle  of 
slander  against  any  individual ;  if  it  were,  it  would  be  a  libcl.((7)  And  in  a  more 
recent  case  it  was  held,  that  a  member  of  the  House  of  Commons  may  be  convicted 
upon  an  indictment  for  a  libel,  in  publishing  in  a  newspaper  the  report  of  a  speech 
delivered  by  him  in  that  house,  if  it  contain  libellous  matter,  although  the  publi- 
cation be  a  correct  report  of  such  speech,  and  be  made  in  consc(|uence  of  an  incor- 
rect publication  having  appeared  in  that  and  other  newspapers. (A)  But  a  publi- 
cation of  a  report  of  his  speech  by  a  member  of  the  House  of  Commons,  bond 
jide^  addressed  to  his  constituents,  would  be  privileged. (*) 

It  has  recently  been  decided  in  a  case,  which  underwent  the  most  profound  oon- 
sideration,  that  it  is  no  defence  in  law  to  an  action  for  publishing  a  libel,  that  the 
defamatory  matter  is  part  of  a  document  which  was,  by  order  of  the  House  of 
Commons,  laid  before  the  House,  and  thereupon  became  part  of  the  proceedings  of 
the  House,  and  which  was  afterwards,  by  orders  of  the  House,  printed  and  pub- 
lished by  the  defendant;  and  that  the  House  of  Commons  had  theretofore  resolved, 
"  that  the  power  of  publishing  such  of  its  reports,  votes,  and  proceedings,  as  it 
shall  deem  necessary  or  conducive  to  the  public  interests,  is  an  essential  incident 
to  the  constitutional  functions  of  Parliament,  more  especially  to  the  Commons' 
House  of  Parliament,  as  the  representative  portion  of  \t*\k) 

(a)  Charlton  v.  Watton,  6  C.  &  P.  835  (25  E.  C.  L.  R.). 
\b)  Davis  v.  Duncan,  7  E.  &  B.  229  (90  E.  C.  L.  R.). 

(c)  Popham  v.  Pickburn,  7  H.  &  N.  891. 

(d)  Rex  V.  Wright,  8  T.  R.  293.  In  this  case  a  former  case  of  Rex  v.  Williams,  2  Show. 
471;  Comb.  18,  was  animadverted  upon  by  Lord  Kenyon,  C.  J.,  and  Grose,  J.,  as  having 
happened  in  the  worst  of  times. 

(e)  Lake  v.  King,  1  Saund.  131. 

(/)  See  the  judgment  of  Lord  Ellenborough,  C.  J.,  in  Rex  v.  Creevey,  1  M.  &  S.  278. 

(g)  Rex  V.  Lord  Abingdon,  1  Esp.  226. 

(A)  Rex  V.  Creevey,  1  M.  &  S.  273. 

(i)  Per  Lord  Campbell,  Davison  v.  Duncan,  7  E.  &  B.  229  (90  E.  C.  L.  R.). 

{k)  Stockdale  v.  Hansard,  9  A.  ik  E.  1  (36  E.  C.  L.  R.) ;  2  P.  Ae  D.  1. 
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In  oonsequence  of  this  decision  the  3  &  4  Yict.  c.  9,  was  passed,  which  by  sec. 
1,  reciting,  "  whereas  it  is  essential  to  the  due  and  effectual  exercise  and  discharge 
of  the  functions  and  duties  of  Parliament,  and  to  the  promotion  of  wise  legis- 
lation, that  no  obstructions  or  impediments  should  exist  to  the  publication  of  such 
*of  the  reports,  papers,  votes,  or  proceedings  of  either  House  of  Parlia-   r:«:Qq| 
ment  as  such  House  of  Parliament  may  deem  fit  or  necessary  to  be  pub-  ^ 
lished :  And  whereas  obstructions  or  impediments  to  such  publication  have  arisen, 
tod  hereafler  may  arise,  by  means  of  civil  or  criminal  proceedings  being  taken 
against  persons  employed  by  or  acting  under  the  authority  of  the  Houses  of  Parlia- 
ment, or  one  of  them,  in  the  publication  of  such  reports,  papers,  votes,  or  pro- 
ceedings ;  by  reason  and  for  remedy  whereof  it  is  expedient  that  more  speedy  pro- 
tection should  be  afforded  to  all  persons  acting  under  the  authority  aforesaid,  and 
that  all  such  civil  or  criminal  proceedings  should  be  summarily  put  an  end  to  and 
determined  in  manner  hereinafter  mentioned:"  enacts,  'Hhat  it  shall  and  may  be 
liwful  for  any  person  or  persons  who  now  is  or  are,  or  hereafter  shall  be,  a  de- 
fendant or  defendants  in  any  civil  or  criminal  proceeding  commenced  or  prosecuted 
in  any  manner  soever,  for  or  on  account  or  in  respect  of  the  publication  of  any  such 
report,  paper,  votes  or  proceedings  by  such  person  or  persons,  or  by  his,  her,  or 
their  servant  or  servants,  by  or  under  the  authority  of  either  House  of  Parliament, 
to  bring  before  the  court  in  which  such  proceeding  shall  have  been  or  shall  be  so 
eommenced  or  prosecuted,  or  before  any  judge  of  the  same  (if  one  of  the  superior 
courts  at  Westminster),  first  giving  twenty-four  hours'  notice  of  his  intention  so  to 
do  to  the  prosecutor  or  plaintiff  in  such  proceeding,  a  certificate  under  the  hand  of 
the  Lord  High  Chancellor  of  Great  Britain,  or  the  Lord  Keeper  of  the  Great  Seal, 
or  of  the  Speaker  of  the  House  of  Lords,  for  the  time  being,  or  of  the  clerk  of 
the  Parliaments,  or  of  the  Speaker  of  the  House  of  Commons,  or  of  the  clerk  of 
the  Bame  House,  stating  that  the  report,  paper,  votes,  or  proceedings,  as  the  case 
may  be,  in  respect  whereof  such  civil  or  criminal  proceeding  shall  have  been  com- 
menced or  prosecuted,  was  published  by  such  person  or  persons,  or  by  his,  her,  or 
their  servant  or  servants,  by  order  or  under  the  authority  of  the  House  of  Lords  or 
of  the  House  of  Commons,  as  the  case  may  be,  together  with  an  affidavit  verifying 
Bttch  certificate ;  and  such  court  or  judge  shall  thereupon  immediately  stay  such 
civil  or  criminal  proceeding,  and  the  same,  and  every  writ  or  process  issued  therein, 
shall  be  and  shall  be  deemed  and  taken  to  be  finally  put  an  end  to,  determined,  and 
wpereeded  by  virtue  of  this  Act/'(/) 

Sec.  2.  "  In  case  of  any  civil  or  criminal  proceeding  hereafter  to  be  commenced 
or  prosecuted  for  or  on  account  or  in  respect  of  the  publication  of  any  copy  of 
such  report,  paper,  votes,  or  proceedings,  it  shall  be  lawful  for  the  defendant  or 
defendants  at  any  stage  of  the  proceedings  to  lay  before  the  court  or  judge  such 
'cport,  paper,  votes,  or  proceedings,  and  such  copy,  with  an  affidavit  verifying  such 
r^rt,  paper,  votes,  or  proceedings,  and  the  correctness  of  such  copy,  and  the 
<*ttrt  or  judge  shall  immediately  stay  such  civil  or  criminal  proceeding,  and  the 
B>u&e,  and  every  writ  of  process  issued  therein,  shall  be  and  shall  be  deemed  and 
^en  to  be  finally  put  an  end  to,  determined,  and  superseded  by  virtue  of  this  Act." 
Sec.  3.  "  It  shall  be  lawful  in  any  civil  or  criminal  proceeding  to  be  commenced 
^  prosecuted  for  printing  any  extract  from  or  *an  abstract  of  such  report,  r3|tqq9 
P^per,  votes,  or  proceedings,  to  give  in  evidence  under  the  general  issue  ^ 
Sttch  report,  paper,  votes,  or  proceedings,  and  to  show  that  such  extract  or  abstract 
'as  published  bond  fide  and  without  malice ;  and  if  such  shall  be  the  opinion  of 
the  jury  a  verdict  of  not  guilty  shall  be  entered  for  the  defendant  or  defendants." 
Sec.  4.  "  Nothing  herein  contained  shall  be  deemed  or  taken,  or  held  or  con- 
ned, directly  or  indirectly,  by  implication  or  otherwise,  to  affect  the  privileges  of 
'^•riiament  in  any  manner  whatsoever." 

Having  treated  generally  of  the  publications  which  may  be  considered  as  libel- 
jj^'w,  it  may  be  useful  to  refer  to  some  of  the  particular  points  which  have  been 
holden^  respecting  publications: — 1.  Against  the  Christian  religion.  2.  Against 
^^ity.     3.   Against  the  constitution.     4.  Against  the  King.     5.  Against  the 

.  (OThe  Act  is  imperative  upon  the  Court  to  stay  proceedings:  Stockdale  v,  Hansard,  11 
^  *  K.  297  (39  E.  C.  L.  R.)  j  3  P.  &  D.  346. 
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two  Houses  of  Parliament.  G.  Against  the  Government.  7.  Against  the  magft 
trates  and  the  administration  of  justice.  8.  Against  private  individuals.  And  1 
Against  foreigners  of  distinction. 

1.  It  has  heretofore  been  observed,(m)  that  blaspheming  God,  or  turning  th 
doctrines  of  the  Christian  religion  into  contempt  and  ridicule,  is  an  indictabl 
offence.  At  common  law,  all  blasphemies  against  God,  as  denying  His  being  o 
providence;  and  all  contumelious  reproaches  of  Jesus  Christ;  all  profane  scoffin 
at  the  Holy  Scripture,  or  exposing  any  part  thereof  to  contempt  or  ridicule ;  an 
also  seditious  words  in  derogation  of  the  established  religion ;  are  considered  a 
offences  tending  to  subvert  all  religion  and  morality,  and  punishable  by  the  ten 
poral  courts  with  fine  and  imprisonment,  and  also  infamous  corporal  punishment,  i 
the  discretion  of  the  court.(n) 

Some  provisions  have  also  been  made  upon  this  subject  by  statutes.  The  1  Ed^ 
6,  c,  lj(o)  enacts,  that  persons  reviling  the  Sacrament  of  the  Lord's  Supper,  b 
contemptuous  words  or  otherwise,  shall  suffer  imprisonment.  The  1  Eliz.  c.  2,Q; 
enacts,  that  if  any  minister  shall  speak  anything  in  derogation  of  the  Book  ( 
Common  Prayer,  he  shall,  if  not  beneficed,  be  imprisoned  one  year  for  the  firs 
offence,  and  for  life  for  the  second  ;  and  if  he  be  beneficed,  shall  for  the  first  offenc 
be  imprisoned  six  months,  and  forfeit  a  year's  value  of  his  benefice ;  for  the  seconc 
shall  be  deprived  and  suffer  one  year's  imprisonment ;  and  for  the  third,  shall  i 
like  manner  be  deprived  and  suffer  imprisonment  for  life.  And  that  if  any  perso 
whatsoever  shall  in  plays,  songs,  or  other  open  words,  spsak  anything  in  derogatioi 
depraving,  or  despising  of  the  said  book,  or  shall  forcibly  prevent  the  reading  < 
it,  or  cause  any  other  service  to  be  read  in  its  stead,  he  shall  forfeit  for  the  firs 
offence  100  marks ;  for  the  second  400 ;  and  for  the  third,  shall  forfeit  all  his  gooc 
and  chattels,  and  suffer  imprisonment  for  life.  The  1  Will.  3,  c.  18,  s.  17,  enacte< 
:f(qoq-i  that,  *who8oever  should  deny  in  his  preaching  or  writing  the  doctrine  of  tl 
-'  Blessed  Trinity,  should  lose  all  benefit  of  the  Act  for  granting  toleratioi 
This  section  is  now  repealed  by  53  Geo.  3,  c.  160 :  but  while  it  was  in  existence 
was  considered  as  operating  to  deprive  the  offender  of  the  benefit  therein  mentionei 
leaving  the  punishment  of  the  offence  as  for  a  misdemeanor  at  common  law.(< 
The  9  &  10  Will.  3,  c.  32,  enacted,  that  if  any  person,  educated  in  or  having  mac 
profession  of  the  Christian  religion,  should,  by  writing,  printing,  teaching  i 
advised  speaking,  deny  any  one  of  the  Persons  in  the  Holy  Trinity  to  be  God,(i 
or  should  assert  or  maintain  there  are  more  gods  than  one,  or  should  deny  tl 
Christian  religion  to  be  true,  or  the  Holy  Scriptures  to  be  of  divine  authority,  1 
should  upon  the  first  offence  be  rendered  incapable  to  hold  any  office  or  place 
trust;  and  for  the  second  be  rendered  incapable  of  bringing  any  action,  beii 
guardian,  executor,  legatee,  or  purchaser  of  lands,  and  should  suffer  three  year 
imprisonment  without  bail.(s)  A  person  offending  under  this  statute  was  held  i 
be  also  indictable  at  common  law.(^)  And  where  a  motion  was  made  in  arrest  « 
judgment  on  an  information  for  a  blasphemous  libel,  on  the  ground  that  this  statu 
had  put  an  end  to  the  common  law  offence :  the  Court  were  clear  that  it  had  no 
considering  that  the  provisions  of  the  statute  were  cumulative.(u) 

Upon  the  trial  of  an  information  against  the  defendant  for  uttering  expressioi 
grossly  blasphemous,  Hale,  C.  J.,  observed,  that  such  kind  of  wicked  blasphemoi 
words  were  not  only  an  offence  to  God  and  religion,  but  a  crime  against  the  law 

(m)  AntCj  p.  322. 

(n)  See  antej  p.  92,  and  the  cases  collected  in  1  Hawk.  P.  C.  c.  5 ;  Gathercole's  case, 
Lewin  287. 

So)  Repealed  by  1  Mary,  c.  2,  and  revived  by  1  Eliz.  c.  1. 
p)  Partly  repealed  by  the  7  &  8  Vict.  c.  102,  and  9  &  10  Vict.  c.  59,  but  not  so  as  i 
affect  the  provisions  here  mentioned. 

(q)  By  Lord  Kenyon  in  Rex  r.  Williams,  1797  ;  Holt  on  Libel  6G. 

(r)  Repealed  by  the  53  Geo.  3,  c  IGO,  s.  2,  "  so  far  as  the  same  relates  to  persons  deaj 
ing  as  therein  mentioned  respecting  the  Holy  Trinity." 

(«)  But  the  delinquent  publicly  renouncing  his  error  in  open  court,  within  four  montl 
after  the  first  conviction,  is  to  be  discharged  for  that  once  from  all  disabilities, 

(t)  Barnard  162  ;  2  Str.  834;  Fitzgib.  G4;  Rex  v,  Williams,  1797  ;  Rex  v.  Gaton,  181t 

(tl)  Rex  V.  Carlisle,  3  B.  &  A.  161  (5  E.  C.  L.  R.). 
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state,  aod  government,  and  therefore  punishable  in  the  Court  of  King's  Bench. 
That  to  say  religion  is  a  cheat  is  to  dissolve  all  those  obligations  whereby  civil 
society  is  preserved ;  that  Christianity  is  part  of  the  laws  of  England,  and  therefore 
to  reproach  the  Christian  religion  is  to  speak  in  subversion  of  the  law.(r)  In  a 
case  where  a  libel  stated  thnt  Jesus  Christ  was  an  impostor,  a  murderer  in  principle, 
and  a  fanatic,  a  juryman  asked  whether  a  work  denying  the  divinity  of  our  Saviour 
was  a  libel ;  and  Abbott,  C.  J.,  answered  that  a  work  speaking  of  Jesus  Christ  in 
the  language  here  used  was  a  libel ;  and  on  a  motion  for  a  new  trial,  on  the  ground 
that  this  was  a  wrong  answer,  the  Court  without  difficulty  held  that  the  answer 
was  right,  (if ) 

Where  the  defendant  had  been  convicted  for  publishing  several  blasphemous 
libels,  in  which  the  miracles  of  our  Saviour  were  turned  into  ridicule  and  contempt, 
and  his  life  and  conversation  calumniated,  it  was  moved  in  arrrcst  of  judgment  that 
this  was  not  an  offence  within  the  cognizance  of  the  temporal  courts  at  common 
law;  but  the  Court  would  not  suffer  the  point  to  be  argued,  saying  that  the  Chris- 
tian religion,  as  established  in  this  kingdom,  is  part  of  the  law;  and,  therefore,  that 
whatever  derided  ^Christianity  derided  the  law,  and  consequently  must  be   r^qo^ 
an  offence  against  the  law.(a;)     It  was  also  moved  in  arrest  of  judgment,   ^ 
that  as  the  intent  of  the  book  was  only  to  show  that  the  miracles  of  Jesns  Christ 
^ere  not  to  be  taken  in  their  literal  sense,  it  could  not  be  comidered  as  attacking 
Christianity  in  general,  but  only  as  striking  against  one  received  proof  of  His  being 
the  Messiah ;  to  which  the  Court  said,  that  the  attacking  Christianity  in  the  way 
in  which  it  was  attacked  in  this  publication  was  destroying  the  very  foundation  of 
it;  and  that,  though  there  were  professions  in  the  book  that  its  design  was  to 
establish  Christianity  upon  a  true  bottom  by  considering  these  narrations  in  Scrip- 
Cure  as  emblematical  and  prophetical,  yet  that  such  professions  were  not  to  be 
oredited,  and  that  the  rule  is  cdlegatio  contra  factum  non  est  admitteiula.     But  the 
Court  also  said,  that  though  to  write  against  Christianity  in  general  is  clearly  an 
offence  at  common  law,  they  laid  stress  upon  the  word  general^  and  did  not  intend 
C^  include  disputes  between  learned  men  upon  particular  controverted  points ;  and, 
in  delivering  the  judgment  of  the  Court,  Raymond,  C.  J.,  said,  "I  would  have  it 
Cjiken  notice  of  that  we  do  not  meddle  with  any  differences  of  opinion,  and  that  we 
i  nterpose  only  where  the  very  root  of  Christianity  itself  is  struck  at/'(^) 

The  doctrine  of  the  Christian  religion  constituting  part  of  the  law  of  the  land 
"^as  recognized  in  a  later  case,  where  the  judgment  of  the  Court  of  King's  Bench 
^^was  pronounced  upon  a  person  convicted  of  having  published  a  very  impious  and 
'blasphemous   libel,  called   Paine  s  Age  of  Reason,{z)     Ashhurst,  J.,  said,  that 
Although  the  Almighty  did  not  require  the  aid  of  human  tribunals  to  vindicate 
"Eb  precepts,  it  was,  nevertheless,  fit  to  show  our  abhorrence  of  such  wicked  doc- 
t^xines  as  were  not  only  an  offence  against  God,  but  against  all  law  and  government, 
ftom  their  direct  tendency  to  dissolve  all  the  bonds  and  obligations  of  civil  society ; 
and  that  it  was  upon  this  ground  that  the  Christian  religion  constituted  part  of 
tlie  law  of  the  land.     That  if  the  name  of  our  Redeemer  was  suffered  to  be  tra- 
duced, and  His  holy  religion  treated  with  contempt,  the  solemnity  of  an  oath,  on 
which  the  due  administration  of  justice  depended,  would  be  destroyed,  and  the  law 
^e  stripped  of  one  of  its  principal  sanctions,  the  dread  of  future  puni8hmcuts.(a) 

Contumely  and  contempt  are  what  no  establishment  can  tolerate :  but,  on  the 
other  hand,  it  would  not  be  proper  to  lay  any  restraint  upon  rational  and  dispas- 
sionate discuHsion  of  the  rectitude  and  propriety  of  the  established  mode  of  wor- 
8hip.(M     A  sensible  writer  upon  the  subject  of  libel  says,  as  to  this  point — "  that 

(f)  Rex  V.  Taylor,  Vent.  293  ;  3  Keb.  607. 

i^)  Rex  r.  Waddington,  I  B.  &  C.  26  (8  E.  C.  L.  R.). 

(')  Rex  P.  Woolston,  Barnard   162  ;  2  Str.  834  ;  Fitzgib.  64. 

\y)  Rex  p.  Woolston,  Fitzgib    66. 

U)  This  libel  was  of  the  worst  kind,  attacking  the  truth  of  the  Old  and  New  Testa- 
**^'8;  arguing  that  there  was  no  genuine  revelation  of  the  will  of  God  existing  in  the 
world;  and  that  reason  was  the  only  true  faith  which  laid  any  obligations  on  the  conduct 
^'maQkind.  In  other  respects  also  it  ridiculed  and  vilified  the  prophets,  our  Saviour, 
"'*  <li8ciplc8,  and  the  Sacred  Scriptures. 

W  Rex  V,  Williams,  1797  ;  Holt  on  Libel  69,  note  (<j)  ;  2  Starkic  on  U\be\  \\\, 

W*BUc.  Com.  51. 
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it  may  not  be  going  too  far  to  infer,  from  the  principles  and  decisions,  that  no 
^qoe-i  author  or  preacher  who  fairly  and  conscientiously  *promulgates  the  opinions 
-■  with  whose  truth  he  is  impressed,  for  the  benefit  of  others,  is,  for  so  doing, 
amenable  as  a  criminal ;  but  a  malicious  and  mischievous  intention  is  in  such  case 
the  broad  boundary  between  right  and  wrong ;  and  that  if  it  can  be  collected,  from 
the  offensive  levity  with  which  so  serious  a  subject  is  treated,  or  from  other  circum- 
stances, that  the  act  of  the  party  was  malicious,  then,  since  the  law  has  no  means 
of  distinguishing  between  different  degrees  of  evil  tendency,  if  the  matter  published 
contain  any  such  tendency,  the  publisher  becomes  amenable  to  justice/'(c) 

Where  a  defendant  was  charged  with  publishing  a  libel  upon  a  religious  order, 
consisting  of  females,  professing  the  Boman  Catholic  faith,  called  the  Scorton 
Nunnery,  Alderson,  B.,  observed,  a  person  may,  without  being  liable  to  prosecution 
for  it,  attack  Judaism  or  Mahomedanism,  or  even  any  sect  of  the  Christian  religion, 
save  the  established  religion  of  the  country ;  and  the  only  reason  why  the  latter  is 
in  a  different  situation  from  the  other  is,  because  it  is  the  form  established  by  law, 
and  is  therefore  a  part  of  the  constitution  of  the  country.  For  the  same  reason 
any  general  attack  on  Christianity  is  the  subject  of  a  criminal  prosecution,  because 
Christianity  is  the  established  religion  of  the  country.  Any  person  has  a  right  to 
entertain  his  opinions,  to  express  them,  to  discuss  the  subject  of  the  Roman  Catholic 
religion,  and  its  institutions;  but  he  has  no  right  in  so  doing  to  attach  the  cliaracters 
of  in(Iividuals,(d  ) 

As  to  the  extent  of  this  offence  and  the  nature  and  certainty  of  the  words,  it 
appears  to  be  immaterial  whether  the  publication  is  oral  or  written ;  though  the 
committing  mischievous  matter  to  print  or  writing,  and  thereby  affording  it  a 
wider  circulation,  would  undoubtedly  be  considered  as  an  aggravation,  and  affect 
the  measure  of  punishment.(<') 

2.  When  the  Star  Chamber  had  been  abolished,  it  appears  that  the  Court  of 
King's  Bench  came  to  be  considered  as  the  custos  morum,  having  cognizance  of  all 
offences  against  the  public  morals ;(/)  under  which  head  may  be  comprehended 
representations  whether  by  writing,  picture,  sign,  or  substitute,  tending  to  vitiate 
and  corrupt  the  minds  and  morals  of  the  people.((7)  Formerly,  indeed,  it  appears 
to  have  been  holden  that  publications  of  this  kind  were  not  punishable  in  the 
temporal  courts  :(/*)  but  a  different  doctrine  has  since  been  establi8hed.(i )  And  in 
late  times  indictments  for  obscene  writings  and  prints  have  frequently  been  pre- 
ferred, without  any  objection  having  been  made  to  the  jurisdiction  of  the  temporal 
courts. 

The  principle  of  the  cases  upon  this  subject  seems  to  comprehend  oral  communi- 
cations, when  made  before  a  large  assembly,  and  when  there  is  a  clear  tendenty 
to  produce  immorality,  as  in  the  case  of  the  performance  of  an  obscene  play.(Ar) 
*3^fil  *^'  ^^^^^®  against  the  constitution,  abstracted  from  all  personal  allusions, 
-*  do  not  appear,  either  in  ancient  or  modern  times,  to  have  been  often  made 
the  subject  of  legal  inquiry.  In  general,  publications  upon  the  constitution,  avoid- 
ing all  discussions  of  personal  rights  and  privileges,  are  speculative  in  their  nature, 
and  not  calculated  to  generate  popular  heat.  But  if  they  should  be  of  a  different 
description,  tending  to  degrade  and  vilify  the  constitution,  to  promote  insurrection, 
and  circulate  discontent  through  its  members,  they  would,  without  doubt,  be  con- 
sidered as  seditious  and  criminal. (Z) 

Thus  it  appears  to  have  been  adjudged,  that  though  no  indictment  lay  for  saying 
that  the  laws  of  the  realm  were  not  the  laws  of  God,  because  true  it  is  that  they 

e)  Starkie  on  Libel,  1st  edit.  496,  497.     See  2d  edit.,  vol.  2,  146-7. 

d)  Gathercole's  case,  2  Lewin  237. 

e)  2  Starkie  on  Libel  144,  2d  edit. 

(/)  Sir  Ch.  Sedley's  case,  1663;  Keb.  720;  2  Str.  790;  Sid.  168. 
(g)  Holt  on  Libel  73. 

(h)  Rex  V.  Read,  11  Mod.  142 ;  1  Hawk.  P.  C.  c.  73,  s.  9. 

(0  Rex  V.  Curl,  2  Str.  788;  Rex  v.  Wilks,  4  Burr.  2527. 

\k)  2  Starkie  on  Libel  159.  In  Rex  v.  Curl,  2  Str.  790,  it  was  stated  that  there  had  been 
many  prosecutions  against  the  players  for  obscene  plays,  but  that  they  had  interest 
enough  to  get  the  proceedings  stayed  before  judgment. 

{I)  Holt  on  Libel  86. 
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are  not  the  laws  of  Ood ;  yet  that  it  would  be  otherwise  to  say  that  the  laws  of  the 
realm  are  contrary  to  the  laws  of  God.(w)  And  a  defendant  was  convicted  on  an 
information  charging  him  with  having  published,  concerning  the  government  of 
England  and  the  traitors  who  adjudged  King  Charles  the  First  to  death,  that  the 
government  of  the  kingdom  consists  of  three  estates,  and  that  if  a  rebellion  should 
happen  in  the  kingdom,  unless  that  rebellion  was  against  the  three  estates,  it  was 
no  rebellion. (7i)  In  another  case  a  person  was  convicted  for  publishing  a  libel,  in 
which  it  was  suggested  that  the  revolution  was  an  unjust  and  unconstitutional  pro- 
ceeding, and  the  limitation  established  by  the  Act  of  Settlement  was  represented  as 
illegal,  and  that  the  revolution  and  settlement  of  the  crown  as  by  law  established 
had  been  attended  with  fatal  and  pernicious  consequences  to  the  subjects  of  this 
kingdom  (o) 

4.  Though  a  diflPerent  construction  may  have  prevailed  in  more  arbitrary  times, 
it  is  now  settled  that  bare  words,  not  relative  to  any  act  or  design,  however  wicked, 
indecent,  or  reprehensible  they  may  be,  are  not  in  themselves  overt  acts  of  high 
treason ;  but  only  a  misprision,  punishable  at  common  law  by  fine  and  imprison- 
ment, or  other  corporal  punishment  :(p)  though  words  may  expound  an  overt 
act,  and  show  with  what  intent  it  was  done.(^)  And,  generally  speaking,  any 
words,  acts,  or  writing  tending  to  vilify  or  disgrace  the  King,  or  to  lessen  him  in 
the  esteem  of  his  subjects,  or  any  denial  of  his  right  to  the  crown,  even  in  common 
and  unadvised  discourse,  amount  at  common  law  to  a  misprision  punishable  by 
fine  and  imprisonment.(r) 

There  are  also  some  legislative  provisions  upon  this  subject.  The  3  Edw.  1,  c. 
34,  enacts,  that  none  be  so  hardy  to  tell  or  publish  any  false  news  or  talcs,  whereby 
discord  or  occasion  of  discord  or  slander,  may  grow  between  the  King  and  his 
people,  and  the  great  men  of  the  realm. («)  And  with  a  view  to  the  security  of  the 
Buccession  of  the  house  of  Hanover,  according  to  *the  Act  of  Settlement,  a  r^coqir 
law  was  passed  declaring  it  to  be  treason  to  write  or  print  against  it.(^)  ^ 

The  nature  of  the  offence  of  libel  against  the  monarch  personally  has  been  ably 
explained  and  illustrated,  according  to  the  more  mild  and  liberal  doctrines  of  the 
present  time,  in  a  case  of  recent  occurrence. 

The  defendant  was  charged  with  having  published  a  libel  to  the  following  effect: 
"What  a  crowd  of  blessings  rush  upon  one's  mind,  that  might  be  bestowed  upon 
the  country  in  the  event  of  a  total  change  of  system  !     Of  all  monarchs,  indeed, 
since  the  llevolution,  the  successor  of  George  the  Third  will  have  the  finest  oppor- 
tunity of  becoming  nobly  popular."     Lord  Ellenborough,  C.  J.,  in  addressing  the 
jury,  stated,  that  the  first  sentence  of  this  passage  would  easily  admit  of  an  inno- 
cent interpretation ;  that  the  fair  meaning  of  the  expression  "  change  of  system  " 
vas  a  change  of  political  system — not  a  change  in  the  frame  of  the  established 
government — but  in  the  measures  of  policy  which  had  been  for  some  time  pursued; 
and  that  by  total  change  of  system  was  certainly  not  meant  subversion  or  demolition^ 
the  descent  of  the  crown  to  the  successor  of  his  Majesty  being  mentioned  immedi- 
ately after.     His  lordship  then  proceeded  : — *'  If  a  person  who  admits  the  wisdom 
^d  virtues  of  his  Majesty,  laments  that  in  the  exercise  of  these  he  has  taken  an 
^fortunate  and  erroneous  view  of  the  interests  of  his  dominions,  I  am  not  pre- 
pared to  say  that  this  tends  to  degrade  his  Majesty,  or  to  alienate  the  affections  of 
his  subjects.     I  am  not  prepared  to  say  that  this  is  libellous.     But  it  must  be  with 

(«)  2  Roll.  Abr.  78. 

.(»)  Rex  V.  Harrison,  1677;  3  Keb.  841;  Vent.  324.  And  a  treatise  upon  hereditary 
figbt  was  holden  to  be  a  libel,  though  it  contained  no  reflection  upon  any  part  of  the  then 
gorernment;  Reg.  v.  Bedford,  1711  ;  2  Str.  789  ;  Gilb.  297. 

(o)  Rex  V.  Nutt,  1754  ;  Dig.  L.  L.  126,  and  see  Dr.  Shebbeare's  case,  and  Rex  v.  Paine, 
*lolt  on  Libel  88,  89,  and  2  Slarkie  on  Libel  164. 

(?)  I  Eaat  P.  C.  c.  2,  s.  65,  p.  117.     See  ante^  p.  92. 

(?)  Crohagan's  case,  Cro.  Car.  332.  (r)  4  Blac.  Com.  123. 

.  (f)  It  is  said  to  have  been  resolved  by  all  the  judges  that  all  writers  of  false  news  are 
J.°^>cuble  and  punishable  (4  Read.  St.  L.  Dig.  L.  L.  23) ;  and  probably  at  this  day  the 
ubHcatioQ  of  news  likely  to  produce  any  public  detriment  would  be  considered  as  crim- 
inal: Starkie  on  Libel  546,  1st  edit. 

(06  Anne  c.  7  ;  and  see  other  statutes  which  were  passed  for  the  purpose  of  guarding 
ueKing'g  character  and  title,  cited  in  2  Starkie  on  Libel  171,  2d  edit. 
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perfect  decency  and  respect,  and  without  any  imputation  of  bad  motives.  Go  on< 
Btep  further,  and  say  or  insinuate  that  his  Majesty  acts  from  any  partial  or  cormpi 
view  or  with  an  intention  to  favor  or  oppress  any  individual  or  class  of  men,  anc 
it  would  become  most  libellous."  Upon  the  second  sentence,  afler  stating  that  i 
was  more  equivocal,  and  telling  the  jury  that  they  must  determine  what  was  th 
fair  import  of  the  words  employed,  not  in  the  more  lenient  or  severe  sense,  but  u 
the  sense  fairly  belonging  to  them,  and  which  they  were  intended  to  convey,  Lore 
Ellenborough  proceeded :  "  Now  do  these  words  mean,  that  his  Majesty  is  actuate< 
by  improper  motives,  or  that  his  successor  may  render  himself  nobly  popular  b; 
taking  a  more  lively  interest  in  the  welfare  of  his  subjects  ?  Such  sentiments,  ai 
it  would  be  most  mischievous,  so  it  would  be  most  criminal  to  propagate.  But  i 
the  passage  only  means  that  his  Majesty,  during  his  reign,  or  any  length  of  time 
may  have  takeu  an  imperfect  view  of  the  interests  of  the  country,  either  respectin| 
our  foreign  relations,  or  the  system  of  our  internal  policy ;  if  it  imputes  nothinj 
but  honest  error,  without  moral  blame,  I  am  not  prepared  to  say  that  it  is  a  libel.' 
And  again,  towards  the  conclusion  of  his  address  his  lordship  said,  ''  The  questioi 
of  intention  is  for  your  consideration.  You  will  not  distort  the  words,  but  givi 
them  their  application  and  meaning  as  they  impress  your  minds.  What  appear 
,,5000-1  to  be  most  material  is  the  substantive  ^paragraph  itself  ;(w)  and  if  you  con 
-^  sider  it  as  meant  to  represent  that  the  reign  of  his  Majesty  is  the  onl; 
thing  interposed  between  the  subjects  of  this  country  and  the  possession  of  grea 
blessings  which  are  likely  to  be  enjoyed  in  the  reign  of  his  successor,  and  thus  t 
render  his  Majesty's  administration  of  his  government  odious,  it  is  a  calumnioa 
parapraph,  and  to  be  dealt  with  as  a  libel.  Jf  on  the  contrary  you  do  not  see  tha 
it  means  distinctly,  according  to  your  reasoning,  to  impute  any  proposed  malad 
ministration  to  his  Majesty,  or  those  acting  under  him,  but  may  be  fairly  eonstmet 
as  an  expression  of  regret,  that  an  erroneous  view  has  been  taken  of  public  affain 
I  am  not  prepared  to  say  that  it  is  a  libel.  There  have  been  errors  in  the  admin 
istration  of  the  most  enlightened  men."(t?) 

Falsely  publishing  that  the  King  is  laboring  under  mental  derangement  is 
libel :  it  U^nds  to  unsettle  and  agitate  the  public  mind,  and  to  lower  the  respect  du 
to  the  King.(M?) 

The  two  Houses  of  Parliament  are  an  essential  part  of  the  constitution,  and  ei 
titled  to  reverence  and  respect,  on  account  of  the  important  public  duties  whic 
they  have  to  discharge.  But  as  they  have  the  power  of  treating  libels  against  thai 
as  breaches  of  their  privileges,  and  vindicating  them  in  the  nature  of  contempt 
more  cases  of  such  libels  are  to  be  met  with  in  their  journals  than  in  the  procee< 
ings  of  the  courts  of  law.  The  common  law,  however,  is  fully  capable  of  takin 
cognizance  of  any  publications  reflecting  in  a  libellous  manner  upon  the  membei 
or  proceedings  of  the  Houses  of  Parliament  j(x)  and  it  seems  rather  to  have  bee 
the  inclination  of  Parliament  in  modern  times  to  direct  prosecutions  for  buc 
oflPenccs  in  the  courts  of  common  law,  and  to  waive  the  exercise  of  their  own  63 
tensive  privileges.     In  the  case  of  the  King  v.  Stockdakj{i/')  the  attorney-generi 

(i/)  The  libel  >vas  published  in  a  newspaper  ;  and  it  had  been  allowed  to  the  defcndai 
to  have  read  in  eTidence  an  extract  from  the  same  paper  connected  with   the  subject 
the  passage  charged  as  libellous,  although   disjoined  from  it  by  extraneous  matter,  ai 
printed  in  a  different  character. 

(v)  Rex  V.  Lambert,  2  Campb.  398. 

(tr)  Rex  V.  Harve}',  2  B.  &  C.  257  (9  E.  C.  L.  R.),  and  malice  will  be  implied  from  am 
wilful  defaming  wiihout  excuse.     See  the  case,  post. 

(x)  As  in  Rex  v.  Rayner,  2  Barnard  293,  where  the  defendant  was  convicted  of  printir 
a  scandalous  libel  on  the  Lords  and  Commons ;  and  Rex  v.  Owen,  25  Geo.  2  ;  M.  S.  Di. 
L.  L.  67.  In  Rex  v.  Stockdale,  28  Geo.  3,  information  was  filed  by  the  attorney -gener 
for  a  libel  upon  the  Ilouse  of  Commons.  A  prosecution  was  also  instituted  in  Rex 
Reeves,  36  Geo.  3,  in  consequence  of  a  resolution  in  the  Ilouse  of  Commons,  declarinfr 
pamphlet,  published  by  the  defendant,  to  be  a  libel.  In  the  pamphlet,  which  was  callc 
*'  Thoughts  on  the  English  Government,"  there  was  this  passage  amongst  others  whic 
the  House  deemed  libellous — *'  That  the  King's  government  might  go  on  if  the  Lords  ao 
Commons  were  lopped  off."  The  jury  considered  the  expressions  as  merely  metaphorica 
and  acquitted  the  defendant. 

(y)  Ante,  note  (z). 
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in  his  speech  to  the  jury,  afler  stating  the  address  of  the  House  of  Commons  to 
the  King,  praying  that  his  Majesty  would  direct  the  information  to  he  filed,  pro- 
ceeded thus,  ^'  I  state  it  as  a  measure  which  they  have  taken,  thinking  it  in  their 
wisdom,  as  every  one  must  think  it,  to  be  the  fittest  to  bring  before  a  jury  of  their 
country  an  offender  against  themselves,  avoiding  thereby,  what  sometimes  indeed 
is  unavoidable,  but  which  they  wish  to  avoid  whenever  it  can  be  done  with  propriety, 
the  acting  both  as  judges  and  accusers,  which  they  must  necessarily  have  done, 
had  they  resorted  to  their  own  powers,  which  are  great  and  extensive,  for  the  pur- 
pose of  ^vindicating  themselves  against  insult  and  contempt,  but  which  in  r:|coon 
the  present  instance  they  have  wisely  forborne  to  exercise,  thinking  it  better  *- 
to  leave  the  offender  to  be  dealt  with  by  a  fair  and  impartial  jury."(2?) 

VI.  The  extent  to  which  the  measures  of  the  King,  or  the  proceedings  of  his 
government,  may  be  fairly  and  legally  canvassed,  has  been  the  subject  of  much 
discussion,  as  it  is  undoubtedly  one  of  the  first  importance :  but  it  is  not  within 
the  scope  and  design  of  this  Treatise  to  enter  further  upon  the  question,  than  by 
stating  a  few  of  the  established  principles  and  decided  cases. 

It  may  be  observed,  that  the  liberty  of  discussion,  which  in  many  instances  has 
been  admitted  on  the  part  of  the  officers  of  the  crown,  would  seem  to  be  sufficient 
to  answer  all  the  purposes  of  the  honest  patriot ; — the  man  who  would  condemn 
only  with  a  view  to  genuine  and  constitutional  reformation.     Upon  a  late  prosecu- 
tion for  a  libel  the  attorney-general,  in  his  opening  to  the  jury,  thus  expressed 
himself:  "The  right  of  every  man  to  represent  what  he  may  conceive  to  be  an 
those  or  grievance  in  the  government  of  the  country,  if  his  intention  in  so  doing 
be  honest,  and  the  statement  made  upon  fair  and  open  grounds,  can  never  for  a 
moment  be  questioned.     I  shall  never  think  it  my  duty  to  prosecute  any  person 
for  writing,  printing,  and  publishing,  fair  and  candid  opinions  on  the  system  of  the 
government  and  constitution  of  this  country,  nor  for  pointing  out  what  he  may 
honestly  conceive  to  be  grievances,  nor  for  proposing  legal  means  of  redress."(rt) 
Every  man  has  a  right  to  give  every  public  matter  a  candid,  full,  and  free  discus- 
rion ;  but  although  the  people  have  a  right  to  discuss  any  grievances  they  have 
to  complain  of,  they  must  not  do  it  in  a  way  to  excite  tumult;  and  if  a  party  pub- 
lish a  paper  on  any  such  matter,  and  it  cont'iin  no  more  than  a  calm  and  quiet 
discussion,  allowing  something  for  a  little  feeling  in  men's  minds,  that  will  be  no 
libel ;  but  if  the  paper  go  beyond  that  limit,  and  be  calculated  to  excite  tumult,  it 
is  a  Hbel.(6) 

In  many  cases  which  may  occur,  the  due  exercise  of  this  liberty  and  right  of 
discussion  will  involve  considerations  of  much  difficulty,  and  require  great  nicety 
of  discrimination :  as  it  may  become  necessary  to  ascertiiin  the  particular  points  at 
which  the  bounds  of  rational  discussion  have  been  exceeded.  The  answer  to  the 
following  question  has,  however,  been  proposed  as  a  test,  by  which  the  intrinsic 
illegality  of  such  publications  may  be  decided  :(c)  "  Has  the  communication  a 
plain  tendency  to  produce  public  mischief  by  perverting  the  mind  of  the  subject, 
•nd  creating  a  general  dissatisfaction  towards  government?" 

However  innocent  and  allowable  it  may  be  to  canvass  political  measures  within 
these  limits,  it  is  quite  clear  that  their  discussion  must  not  be  made  a  cloak  for  an 
attack  upon  private  character.  Libels  on  persons  employed  in  a  public  capacity 
^eive  an  aggravati<;n  as  they  tend  to  scandalize  the  government  by  reflecting  on 
those  who  are  intruste<l  with  the  administration  of  public  affairs ;  *for  they  r^jto  in 
not  only  endanger  the  public  peace,  as  all  other  libels  do,  by  stirring  up  the  *■ 
Parties  immediately  concerned  to  acts  of  revenge,  but  also  have  a  direct  tendency 
to  breed  in  the  people  a  dislike  of  their  governors,  and  incline  them  to  faction  and 
•Wition.(</)  If  a  paper  has  a  direct  tendency  to  cause  unlawful  meetings  and  dis- 
^bances,  and  to  lead  to  a  violation  of  the  laws,  it  is  a  seditious  libel.(6') 

(»)  See  2  Ridgway's  speeches  of  the  Hon.  T.  Erskine,  p.  208. 

(«)  Rex  r.  Perry,  1793.     See  2  Ridgway's  speeches,  371. 

1*)  Beg.  V.  Collins.  9  C.  &  P.  45G  (38  E.  C.  L.  R.),  Litlledale,  J. 

(0  St&rkie  on  Libel  525,  let  edit. 

(«)  I  H»wk.  P.  C.  c.  73,  8.  7  ;  Bac.  Abr.  tit.  Libel  (A.)  2 ;  Rex  v,  Franklin,  9  St.  Tti.l^^. 

W^g.  r.  Lovett,  9  C.  k  P.  462  (38  E.  C.  L.  R.),  Littledale,  J. 
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A  person  delivered  a  ticket  up  to  the  minister  afler  sermon,  wherein  he  desired 
him  to  take  notice  that  offences  passed  now  without  control  from  the  civil  magis- 
trate, and  to  quicken  the  civil  magistrate  to  do  his  duty,  &c. ;  and  this  was  held  to 
he  a  libel,  though  no  magistrate  in  particular  was  mentioned,  and  though  it  was 
not  averred  that  the  magistrates  suffered  those  vices  knowingly.(/) 

In  a  case  where  the  defendant  was  prosecuted  upon  an  information  for  a  libel 
upon  the  government,  his  counsel  contended  that  the  publication  was  innocent,  and 
could  not  be  considered  as  libellous,  because  it  did  not  reflect  upon  particular  per- 
sons. But  Holt,  C.  J.,  said,  ^'  They  say  nothing  is  a  libel  but  what  reflects  on 
some  particular  person.  But  this  is  a  very  strange  doctrine  to  say  that  it  is  not  a 
libel,  reflecting  on  the  government,  endeavoring  to  possess  the  people  that  the  gov- 
ernment is  maladministered  by  corrupt  persons  that  are  employed  in  such  stations, 
either  in  the  navy  or  army.  To  say  that  corrupt  officers  are  appointed  to  admin- 
ister affairs  is  certainly  a  reflection  on  the  government.  If  men  should  not  be 
called  to  account  for  possessing  the  people  with  an  ill  opinion  of  the  government, 
no  government  can  subsist;  nothing  can  be  worse  to  any  government  than  to  en- 
deavor to  procure  animosities  as  to  the  management  of  it;  this  has  always  been 
looked  upon  as  a  crime,  and  no  government  can  be  safe  unless  it  be  punished."(^) 

The  doctrine  was  recognized  in  a  case,  where  the  defendant  was  charged  with 
publishing  a  libel  upon  the  administration  of  the  Irish  government,  and  upon  the 
public  conduct  and  character  of  the  Lord  Lieutenant  and  Lord  Chancellor  of 
Ireland.  Lord  Ellenborough,  C.  J.,  in  his  address  to  the  jury,  observed,  ''  It  is 
no  new  doctrine  that  if  a  publication  be  calculated  to  alienate  the  affections  of  the 
people,  by  bringing  the  government  into  disesteem,  whether  the  expedient  be  bj 
ridicule  or  obloquy,  the  person  so  conducting  himself  is  exposed  to  the  inflictions 
of  the  law.  It  is  a  crime;  it  has  ever  been  considered  as  a  crime,  whether  wrapt 
in  one  form  or  another.  The  case  of  Reg,  v.  Tuchin^  decided  in  the  time  of  Lord 
Chief  Justice  Holt,  has  removed  all  ambiguity  from  this  question ;  and,  although 
at  the  period  when  that  case  was  decided  great  political  contentions  existed,  the 
matter  was  not  again  brought  before  the  judges  of  the  Court  by  any  application 
for  a  new  trial."  And  afterwards  his  lordship  said,  "  It  has  been  observed,  that 
it  is  the  right  of  the  British  subject  to  exhibit  the  folly  or  imbecility  of  the  mem- 
*a4.1 1  ^^^®  ^^  ^^  government.  But,  gentlemen,  *we  must  conflne  ourselves  within 
-■  limits.  If  in  so  doing  individual  feelings  are  violated,  there  the  line  of  in- 
terdiction begins,  and  the  oflence  becomes  the  subject  of  penal  visitation. "(A) 

YII.  As  nothing  tends  more  to  the  disturbance  of  the  public  weal  than  asper- 
sions upon  the  administration  of  justice;  contempts  against  the  King's  judges,  and 
scandalous  reflections  upon  their  proceedings,  have  always  been  considered  as 
highly  criminal  offences ;  and  one  of  the  earliest  cases  of  libel  appears  to  have  been 
an  indictment  for  an  offence  of  this  kind.(t)  ' 

Generally,  any  contemptuous  or  contumacious  words  spoken  to  the  judges  of  any 
courts  in  the  execution  of  their  offices  are  indictable ;  and  when  reflecting  won^ 
are  spoken  of  the  judges  of  the  superior  courts  at  Westminster,  the  speaker  is  in- 
dictable both  at  common  law  and  under  the  statutes  of  scandalum  magnatumy 
whether  the  words  relate  to  their  office  or  not.(Jc) 

Any  publications  reflecting  upon  and  calumniating  the  administration  of  justice, 
are,  without  doubt,  of  a  libellous  nature ;  and  where  a  libel  was  published  in  a 
newspaper,  in  the  form  of  an  advertisement,  reflecting  on  the  proceedings  of  a  court 

(/)  Bac.  Abr.  tit.  Libel  (A.)  2. 

\g)  Reg.  V.  Tuchin,  1704  ;  Holt's  R.  424;  5  St.  Tri.  532. 

(h)  Rex  V,  Cobbctt,  1804;  Holt  on  Libel  114,  115  ;  Starkie  on  Libel  193,  where  see  in 
the  note  other  cases  referred  to. 

\i)  Holt  on  Libel  153. 

(^)  2  Starkie  on  Libel  195,  where  see  the  cases  collected.  And  see  1  Hawk.  P.  C.  c.  7, 
et  seq.  The  proceeding  by  writ  of  scandalum  magnatum  upon  the  statutes  3  £dw.  1,  c.  34; 
2  R.  2,  St.  1,  c.  5;  12  R.  2,  c.  11,  is  of  a  civ^il  as  well  as  of  a  criminal  nature ;  and  was 
formerly  had  recourse  to  in  case  of  defamation  of  any  of  the  great  officers  and  nobles. 
But  the  civil  proceeding  is  now  almost  obsolete,  the  nobility  preferring  to  waive  tbeir 
privileges  in  any  action  of  slander,  and  to  stand  upon  the  same  foottngi  with  respect  to 
civil  remedies,  as  their  fellow  subjects. 


CHAP.  XXIV.]     Of  Libbls,  &c.,  against  Magistrates.  341 

>f  justice,  it  was  characterized  as  a  reproach  to  the  justice  of  the  nation,  a  thing 
iDBafferable,  and  a  contempt  of  court. (/)  So  an  order  made  by  a  corporation  and 
mtered  in  their  books  stating  that  A.  (against  whom  a  jury  had  found  a  verdict 
irith  large  damages  in  an  action  for  a  malicious  prosecution,  and  which  verdict  had 
yeen  confirmed  in  ^he  Court  of  Common  Pleas),  was  actuated  by  motives  of  public 
QSttoe  in  preferring  the  indictment,  was  held  to  be  a  libel  reflecting  on  the  admin- 
slration  of  justice,  for  which  an  information  should  be  granted  against  the  members 
fho  had  made  the  order.  Ashhurst,  J.,  said,  that  the  assertion  that  A.  was  actu- 
ited  by  motives  of  public  justice  carried  with  it  an  imputation  on  the  public  justice 
)f  the  country  ;  for  if  those  were  his  only  motives,  then  the  verdict  must  be  wrong. 
duller,  J.,  said,  "  Nothing  can  be  of  greater  importance  to  the  welfare  of  the  public 
;haii  to  put  a  stop  to  the  animadversions  and  censures  which  are  so  frequently  made 
m  courts  of  justice  in  this  country.  They  can  be  of  no  service,  and  may  be  at- 
teoded  with  the  most  mischievous  consequences.  Cases  may  happen  in  which  the 
judge  and  jury  may  be  mistaken :  when  they  are,  the  law  has  afforded  a  remedy ; 
ind  the  party  injured  is  entitled  to  pursue  every  method  which  the  law  allows  to 
correct  the  mistake.  But  when  a  person  has  recourse  either  by  a  writing  like  the 
praBent,  by  publications  in  print,  or  by  any  other  means,  to  calumniate  the  proceed- 
ings of  a  court  of  justice,  the  obvious  tendency  of  it  is  to  weaken  the  administra- 
tion of  justice,  and  in  consequence  to  sap  the  very  foundation  of  the  constitution 
it8df."(m) 

*In  a  late  case  the  same  doctrine  was  acted  upon :  but  it  was  at  the  same  r^oA<} 
time  clearly  admitted  that  it  would  be  lawful  to  discuss  the  merits  of  the  ^       "^ 
verdict  of  a  jury,  or  the  decisions  of  a  judge,  provided  it  be  done  with  candor  and 
decency.     An  information  was  filed  against  the  proprietors  and  printers  of  a  Sun- 
day newspaper,  for  a  libel  upon  Le  Blanc,  J.,  and  a  jury,  by  whom  a  prisoner  had 
been  tried  for  murder  and  acquitted ;  and  it  was  contended  on  the  part  of  the  de- 
fendants that  they  had  only  made  a  fair  use  of  their  right  to  canvass  the  proceed- 
ings of  a  court  of  justice.     Grose,  J.,  said,  that  "  it  certainly  was  lawful,  with  de- 
cency and  candor,  to  diScuss  the  propriety  of  the  verdict  of  a  jury,  or  the  decisions 
oft  judge;  and  if  the  defendants  should  be  thought  to  have  done  no  more  in  this 
instance,  they  would  be  entitled  to  an  acquittal :  but,  on  the  contrary,  they  had 
tnmsgressed  the  law,  and  ought  to  be  convicted,  if  the  extracts  from  the  newspaper, 
Ktout  in  the  information,  contained  no  reasoning  or  discussion,  but  only  declama- 
tion and  invective,  and  were  written  not  with  a  view  to  elucidate  the  truth,  but  to 
injore  the  characters  of  individuals,  and  to  bring  into  hatred  and  contempt  the  ad- 
nunistration  of  justice  in  the  country."(n) 

It  seems  that  no  indictment  will  lie  for  contemptuous  words  spoken  either  of  or 
te  inferior  magistrates,  unless  they  are  at  the  time  in  the  actual  execution  of  their 
doty,  or  at  least  unless  the  words  affect  them  directly  in  their  office ;  though  it  may 
Ik  good  cause  for  bmding  the  offender  to  his  good  behavior.(o)  This  doctrine  was 
VMognized  in  a  case,  where  the  defendant  was  indicted  for  saying  of  a  justice  of 
Ae  {yeace  for  the  county  of  Middlesex,  in  his  absence,  that  he  was  a  scoundrel  and 
^^^T,{p)  Lord  Ellenborough,  C.  J.,  said,  "the  words  not  being  spoken  to  the 
jtttice,  i  think  they  are  not  indictable.  This  doctrine  is  laid  down  by  Lord  Holt 
in  a  case  in  Salkeld  )(q)  and  in  Rex  v.  Pocock(r)  the  Court  of  King's  Bench  re- 
f^  to  grant  an  information  for  saying  of  a  justice,  in  his  absence,  that  he  was  a 
finioom  rogue.  However,  I  will  not  direct  an  acquittal  upon  this  point,  as  it  is 
^9^  the  record,  and  may  be  taken  advantage  of  in  arrest  of  judgment.  It  will  be 
fw  the  jury  now  to  say  whether  these  words  were  spoken  of  the  prosecutor  as  a 
jtttice  of  the  peace,  and  with  intent  to  defame  him  in  that  capacity ;  fur  if  they 

W  Vin.  Abr.  tit.  Contempt  (A.)  44;  Pool  v.  Sacheverel,  1720. 

(«)  Rex  p.  Watson,  2  T.  R.  199. 

(*)  Rex  V,  White,  1  Campb.  359.  And  sec  a  note  of  another  proceeding  by  information 
igainit  the  same  defeudauts  for  a  libel  on  Lord  EllenborouKh,  G.  J. :  Holt  on  Libel 
ITO,  171. 

(•)  2  Starkie  on  Libel  195 ;  1  Hawk.  P.  C.  c.  21,  s.  13. 

M  Rex  V.  Weltje,  2  Campb.  142. 

(f  i  Rex  V.  Wrightson,  2  Sal^.  698. 

(r)  3  Str.  1157.    And  see  Rex  v.  Penny,  1  Lord  Raym.  153. 
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were  not,  this  indictmeDt  is  not  supported;  and  it  could  not  by  possibility  be  a 
misdemeanor  to  utter  them,  although  the  prosecutor's  name  may  be  in  the  commis- 
sion of  the  peace  for  the  county  of  Middlesex  "(«)  ^^^  ^^  ^^  ^^en  holden  to  be  an 
indictable  offence  to  say  of  a  justice  of  the  peace,  when  in  the  exeaUion  ofhu  office^ 
"  you  are  a  rogue  and  a  liar/'(/)  The  Court  will  not,  however,  grant  an  informa- 
tion for  calling  a  magistrate  a  liar,  accusing  him  of  misconduct  in  having  absented 
HiOAo-i  himself  from  an  election  of  clerk  to  the  magistrates,  and  threatening  a  repe- 
-■  tition  of  the  same  language  whenever  such  magistrate  came  into  the  town, 
unless  they  tend  to  a  breach  of  the  peace.(M) 

VII I.  As  every  person  desires  to  appear  agreeable  in  life,  and  must  be  highly  pro- 
voked by  such  ridiculous  representiitions  of  him  as  to  tend  to  lessen  him  in  the  esteem 
of  the  world,  and  take  away  his  reputation,  which  to  some  men  is  more  dear  than  life 
itself;  it  has  been  held  that  not  only  charges  of  a  flagrant  nature,  and  which  reflect* 
a   moral  turpitude  on  the  party,  are  libellous,   but  also  such  as  set  him  in  la. 
scurrilous,  ignominious,  or  ludicrous(t')  light,  whether  expressed  in   printing   oc 
writing,  or  by  signs  or  pictures ;  for  these  equally  create  ill  blood,  and  provoke  the 
parties  to  acts  of  revenge  and  breaches  of  the  peace. (w) 

But  it  should  be  observed  that  there  is  an  important  distinction  under  this  h 
between  words  ftpoken  only,  and  words  published  by  writing  or  printing.     Word-^ss 
spoken,  however  scurrilous,  even  though  spoken  personally  to  an  individual,  ar 
not  the  subject  of  indictment,  unless  they  directly  tend  to  a  breach  of  the 
as  if  they  convey  a  challenge  to  fight. (x)     But  words,  though  not  scandalous  i^ 
themselves,  if  published  in  writing,  and  tending  in  any  degree  to  the  discredit  of 
man,  have  been  held  to  be  libellous. (^)* 

Upon  these  principles  it  has  been  held  to  be  libellous  to  write  of  a  man  that 


(*)  Rex  V.  Weltje,  2  Camp.  142. 

(t)  Rex  r.  Revel,  1  Sir.  420. 

(w)  Ex  parte  Chapman,  4  A.  &  E.  773  (31  E.  C.  L.  R.). 

\v)  Cooke  V.  Ward,  6  Bing.  409  (19  E.  C.  L.  "R.) ;  4  M.  &  P.  99.  , 

(w)  Ante,  p.  322  ;  Bac.  Abr.  tit.  Libel  (A.)  2.     So  in  the  case  of  Thorley  v.  Lord  Kerx"jr, 
4  Taunt.  304,  Mansfield,  C.  J.,  delivering  the  opinion  of  the  Court,  said,  "there  is    "Xio 
doubt  this  is  a  libel  for  which  the  plaintiff  in  error  might  have  been  indicted  and  pis.zi' 
ished,  because,  though  the  words  impute  no  punishable  crimes,  they  contain  that  sort^    of 
imputation  which   is  calculated  to  vilify  a  man,  and  bring  him,  as  the  books  say,  ii2  to 
hatred,  contempt,  and  ridicule ;  for  all  words  of  that  description  an  indictment  lies-" 
And  in  Rex  v.  Cobbett,  Holt  on  Libel    114,  115,  Lord  Ellenborough,  C.  J.,  said,  "No  nca^o 
has  a  right  to  render  the  person  or  abilities  of  another  ridiculous,  not  only  in  pablioA* 
tions,  but  if  the  peace  and  welfare  of  individuals,  or  of  society,  be  interrupted,  or  even 
exposed  by  types  and  figures,  the  act,  by  the  law  of  England,  is  a  libel." 

(x)  Reg.  i?.'Langley,  G  Mod.  125;  Rex  «.  Bear,  2  Salk.  417,  by  Holt,  C.  J. ;  Villara  «'• 
Monsley,  2  Wils.  403 ;  and  see  2  Starkie  on  Libel  208.  In  Thorley  t>.  Lord  Kerry-,  j* 
Taunt.  355  (in  the  Exchequer  Chamber),  it  was  held,  that  an  action  may  be  maintained 
for  words  written  for  which  an  action  could  not  be  maintained  if  they  were  merely 
spoken.  Mansfield,  C.  J.,  stated  the  arguments  which  would  have  prevailed  in  his  min" 
to  repudiate  the  distinction  between  written  and  spoken  scandal,  but  that  the  distincli^^ 
had  been  established  by  some  of  the  greatest  names  known  to  the  law,  Lords  Uardwick^* 
Hale',  Holt,  and  others ;  and  that  Lord  Hardwicke,  C.  J.,  had  especially  laid  it  down,  ^^M 
an  action  for  a  libel  may  be  brought  on  words  written  when  the  words,  if  spoken,  woi>'^ 
not  sustain  it. 

(y)  Bac.  Abr.  tit.  Libel  (A.)  2. 

1  It  is  libellous  to  publish  of  one  in  his  capacity  of  a  juror,  that  he  agreed  with  anat^l^®' 

.juror  to  stake  the  decision  of  the  amount  of  damages  to  be  given  in  a  caase  then  u0^^^ 

consideration  upon  a  game  of  draughts  :  Comm.  v.  Wright,  1  Cush.  46.     When  a  pabl*^" 

tion  is  malicious,  and  its  obvious  design  and  tendency  is  to  bring  the  subject  of  it  ^^   . 

•contempt  and  ridicule,  it  will  be  a  libel,  although  it  imputes  no  crime  liable  to  be  p^*^* 

ished  with  infamy :  State  v.  Henderson,  1  Rich.  179.  *-«t 

An  indictment  for  a  libel  charged  the  defendant  with  publishing  of  the  plainUff  "^f.^ 
he  "  was  the  most  swindling  and  worthless  speculator  who  ever  brought  ruin  opooi  ^T^. 
city  of  St.  Louis."     On  the  issue  of  not  guilty,  the  jury  found  a  special  Terdict  of  "K*'';^^  <lt 
of  charging  the  plaintiff  of  being  a  visionary,  worthless  speculator,"  held,  that  the  ▼eC'^^^. 
found  matter  not  charged  in  the  indictment,  and  was  also  bad  in  not  finding  maE^ 
Webber  v.  State,  10  Miss.  4. 
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the  itch,  and  stunk  of  brimstone.(2;)  And  an  information  was  granted  against 
mayor  of  a  town  for  sending  to  a  nobleman  a  license  to  keep  a  public  hou8e.(a) 
information  was  also  granted  for  a  publication  reflecting  upon  a  person  who  had 
Q  QDSUCcessful  in  a  lawsuit  ;(b)  and  against  the  printer  of  a  newspaper  for  pub- 
iDg  a  ludicrous  paragraph,  giving  an  account  of  the  marriage  of  a  nobleman 
li  an  actress,  and  of  his  appearing  with  her  in  the  boxes  with  jewels,  &c.(c) 
defendant  was  convicted  for  publishing  a  libel  in  a  review,  tending  to  tra-  r^ico^j. 
e,  vilify,  and  ridicule  an  officer  of  high  rank  in  the  navy ;  and  to  insinuate  ^ 
t  he  wanted  courage  and  veracity;  and  to  cause  it  to  be  believed  that  he  was  of 
onceited,  obstinate  and  incendiary  disposition. (J)  And  an  information  was 
Died  against  a  printer  of  a  newspaper,  for  publishing  a  paragraph  containing  a 
1  on  the  Bishop  of  Berry,  by  representing  him  as  a  bankrupt,  (e)  But  in  an 
on  for  publishing  a  libel  by  posting  it  on  a  paper  in  the  Casino-room  at  South- 
d,  cont-aining  these  words :  ^^  The  Rev.  John  Robinson  and  Mr.  James  Robinson, 
abitants  of  this  town,  not  being  persons  that  the  proprietors  and  annual  sub- 
bers  think  it  proper  to  associate  with,  are  excluded  this  room ;"  the  Court  of 
chequer  held,  that  the  publication  was  not  a  libel,  as  it  did  not  affect  the  moral 
jracter  of  the  plaintiffs,  nor  state  that  they  were  not  proper  persons  for  general 
iety ;  that  the  paper  might  import  no  more  than  that  the  plaintiff  was  not  a 
ial  and  agreeable  character  in  the  intercourse  of  common  life.(/)  But  where  a 
mt  alleged  that  the  defendant  published  of  the  Duke  of  Brunswick  the  following 
il:  **  Why  should  Theophilus  be  surprised  at  anything  Mrs.  W.  does  ?  If  she 
wses  to  entertain  the  Duke  of  Brunswick,  she  does  what  very  few  will  do;  and 
5 18  of  course  at  liberty  to  follow  the  bent  of  her  own  inclining,  by  inviting  all 
J  expatriated  foreigners  who  crowd  our  streets  to  her  table,  if  she  thinks  fit;" 
i  Court  of  Exchequer  Chamber  held  that  the  matter  stated  was  libellous,  as  it 
ght  be  understood  in  such  a  sense  as  to  be  injurious  to  the  prosecutor's  character.(^) 
A  publication  reflecting  upon  a  man  in  respect  of  his  trade  may  also  be  libellous; 
where  A.,  a  gunsmith,  published  in  an  advertisement  that  he  had  invented  a 
ort  kind  of  a  gun,  that  shot  as  far  as  others  of  a  longer  size,  and  that  he  was 
nsmith  to  the  Prince  of  Wales ;  and  B.,  another  gunsmith,  counter-advertised, 
rhat  whereas,  &c.  (reciting  the  former  advertisement),  he  desired  all  gentlemen  to 
cautious,  for  that  the  said  A.  durst  not  engage  with  any  artist  in  town,  nor  ever 
d  make  such  an  experiment,  except  out  of  a  leather  gun,  as  any  gentleman  might 
I  ntisfied  at  the  Cross  Guns  in  Long  Acre,  the  said  B.'s  house."  The  Court 
U,  that  though  B.,  or  any  other  of  the  trade,  might  counter-advertise  what  was 
ibliahed  by  A.,  yet  it  should  have  been  without  any  general  reflections  on  him  in 
e  way  of  his  business :  that  the  advice  "  all  gentlemen  to  be  cautious,"  was  a 
bctton  upon  his  honesty ;  and  the  allegation  that  he  would  not  engage  with  an 
tist  was  setting  him  below  the  rest  of  his  trade,  and  calling  him  a  bungler  in 
neral  terms ;  and  that  the  expression  "  except  out  of  a  leather  gun"  was  charging 
n  with  a  lie,  the  word  gun  being  vulgarly  used  for  a  lie,  and  gunner  for  a  liar, 
d  that  therefore  these  words  were  libellous.  (A) 

8o  words  spoken  of  a  person  in  respect  of  his  office  or  profession  *are  r*o4K 
mderous,  if  they  impute  incapacity,  or  misconduct,  or  want  of  some  quali-  *- 
atton  necessary  to  carry  on  the  office  or  profession  of  such  person,  but  not  other- 
«e.(0 

(i)  Villars  v,  Monsley,  2  Wila.  403.     The  libel,  the  material  part  of  which  is  stated  in 

€  text,  was  iD  rhvme,  and  very  abusive. 

(a)  The  Mayor  of  Nortbumpton's  case,  1  Str.  422.  (b)  2  Barnard  84. 

|e)  Bex  r.  Kinnersley,  1  Blac.  R.  294.     It  was  sworn  that  the  nobleman  was  a  married 

aa;  and  the  Court  said,  that  under  such  circumstances  the  publication  would  have  been 

^ifh  olTeoce  even  against  a  commoner,  and  that  it  was  high  time  to  stop  such  inter- 

^dliog  in  private  families. 

T^  Rex  0.  Dr.  SmoUet,  1759 ;  Holt  on  Libel  224.  (r)  Anonymous,  Hill.  T.  1812. 

k/)  Robinson  v.  Jermyn,  1  Price  R.  11. 

i)  Gregory  r.  The  Queen,  15  Q.  B.  957  (69  E.  C.  L.  R). 

J)  Barman  v.  Delany,  Barnard,  K.  B.  289 ;  Fitzgib.  121 ;  2  Str.  898,  S.  C. 

j)  Lamby  «.  Allday,  1  Tyrw.  217  ;  1  C.  &  J.  301  ;  Ay  re  v.  Craven,  2  Ad.  k  E.  2  (29  E. 

JU  t.);  Dole/  V.  Roberts,  3  B.  N.  C.  835  (32  E.  C.  L.'R.)  ;  Brayne  t;.  Cooper,  5  M.  &  W. 
B;«ailwAj  9.  lUrshall,  9  Exch.  R.  294. 
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General  imputations  upon  a  body  of  men  arc  indictable,  though  no  individuals 
ma  J  be  pointed  out.  (A*)  An  information  was  prayed  against  the  defendant  for 
publishing  a  paper  containing  an  account  of  a  murder  committed  upon  a  Jewish 
woman  and  her  child,  by  certain  Jews  lately  arrived  from  Portugal,  and  living  near 
Broad  Street,  because  the  child  was  begotten  by  a  Christian. (/)  It  was  objected 
that  no  information  should  be  granted  in  this  case,  because  it  did  not  appear  who 
in  particular  the  persons  reflect^jd  on  were.(m)  But  the  Court  said,  that  admitting 
that  an  information  for  a  libel  might  be  improper,  yet  the  publication  of  this  paper 
was  deservedly  punishable  in  an  information  for  a  misdemeanor,  and  that  of  the 
highest  kind  \  such  sort  of  advertisements  necessarily  tending  to  raise  tumults  and 
disorders  amongst  the  people,  and  inflame  them  with  an  universal  spirit  of  barbarity 
against  a  whole  body  of  men,  as  if  guilty  or  crimes  scarcely  practicable,  and  wholly 
iucredible.(n)  And  if  some  of  the  individuals  affected  by  the  libel  are  specified,  it 
will  be  sufficient;  as  where  it  was  objected  that  the  names  of  certain  trustees,  who 
were  a  part  of  the  body  prosecuting,  were  not  mentioned,  Lord  Hardwicke  observed, 
that  though  there  were  authorities  where,  in  cases  of  libel  upon  persons  in  their 
private  capacities,  it  had  been  holden  necessary  that  some  particular  person  should 
be  named,  this  was  never  carried  so  far  as  to  make  it  necessary  that  every  person 
injured  by  such  libel  should  be  specified. (o) 

Where  a  publication  stated  that,  upon  the  death  of  her  late  Majesty,  none  of  the 
bells  of  the  several  churches  at  Durham  were  tolled ;  and  ascribed  this  omission  to 
the  clergy,  and  then  proceeded  to  make  some  very  severe  observations  on  that  body, 
a  criminal  information  was  granted. (j9) 

A  malicious  defamation  of  one  who  is  dead,  if  published  with  a  malevolent  pur- 
pose, to  vilify  the  memory  of  the  deceased,  and  with  a  view  to  injure  his  posterity^ 
will  be  libellous )  but  it  has  been  holden  that  an  indictment  for  a  libel,  reflecting* 
on  the  memory  of  a  deceased  person,  cannot  be  supported,  unless  it  state  that  it> 
was  done  with  a  design  to  bring  contempt  on  his  family,  or  to  stir  up  the  hatred 
of  the  King's  subjects  against  his  relations,  and  to  induce  them  to  break  the  peac^ 
in  vindicating  the  honor  of  the  family.(^) 

But  there  are  some  exceptions  to  the  general  rules  and  doctrines  concerning 
^^ini  ^^^^^^>  ^^  ^^  ^^^  ^^  comments  upon  literary  productions,  *and  also  in  th^ 
^  case  of  communications  considered  as  confidential,  or  made  bond  fide  with, 
a  view  of  investigating  a  fact,  or  in  the  regular  and  proper  course  of  a  proceeding. 

A  publication  commenting  upon  a  literary  work,  exposing  its  follies  and  errors^ 
and  holding  up  the  author  to  ridicule,  will  not  be  deemed  a  libel,  provided  sucIb. 
comment  does  not  exceed  the  limits  of  fair  and  candid  criticism,  by  attackiBg  tho 
character  of  the  writer,  unconnected  with  his  publication ;  and  every  one  b^s  0^ 
right  to  publish  a  comment  of  this  description. (r)  But  if  a  person,  under  th^ 
pretence  of  criticising  a  literary  work,  defames  the  private  character  of  the  author , 
and,  instead  of  writing  in  the  spirit  and  for  the  purpose  of  fair  and  candid  discus— - 
sion,  travels  into  collateral  matter,  and  introduces  facts  not  stated  in  the  wortp 
accompanied  with  injurious  comments  upon  them,  such  person  is  a  libeller.Cs)     So 

{k)  Antey  p.  323. 

(/)  The  affidavit  set  forth  that  several  persons  therein  mentioned,  who  were  recently 
arrived  from  Portugal,  and  lived  in  Broad  street,  were  attacked  by  multitudes  in  sever&l- 
parts  of  the  city,  barbarously  treated,  and  threatened  with  death,  in  case  they  were  foanS 
abroad  any  more.  • 

(m)  Rex  V.  Orme,  3  Salk.  224 ;  1  Lord  Raym.  486,  as  cited. 

(n)  Rex  V.  Osborne,  Sess.  Cas.  260;  2  Barnard  138,  166;  Kel.  230,  pi.  183. 

(0)  Rex  V.  Griffin  and  others,  Holt  on  Libel  239. 

(p)  Rex  V.  Williams,  5  B.  &  A.  597  (7  E.  G.  L.  R.) ;  and  this  upon  an  affidavit  merely 
stating  the  purchase  of  the  paper,  and  that  the  defendant  WjM  the  proprietor  or  publisher 
of  it,  without  any  affidavit  of  the  charge  being  untrue. 

(9)  Rex  V,  Topbam,  4  T.  R.  126. 

(r)  Carr  v.  Hood,  1  Campb.  355.     And  in  an  action  for  a  libel  upon  the  plainUffin  his 
business  of  a  bookseller,  accusing  him  of  being  in  the  habit  of  publishing  immoral  and    ' 
foolish  books,  the  defendant,  under  the  plea  of  not  guilty,  may  adduce  evidenee  to  show 
that  the  supposed  libel  is  a  fair  stricture  upon  the  general  run  of  the  plaintitTs  publloa* 
tions :  Tabart  v.  Tipper,  1  Campb.  350. 

(«)  Nightingale  v.  Stocdcdale,  49  Geo.  3,  eor.  Ellenborongh,  G.  J. ;  Selw.  H.  P.  1M4. 
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if  a  reviewer  imputes  base,  sordid,  dishonest,  and  wicked  motives,  it  is  no  answer 
that  the  reviewer  published  only  what  he  believed  was  correct  and  true.(^)  A  fair 
and  candid  comment  on  a  place  of  public  entertainment,  in  a  newspaper,  is  not  a 
libel.(tt)  And  there  is  no  distinction  between  a  handbill,  circular,  or  advertisement 
of  a  tradesman  and  a  book ;  both  are  literary  productions,  and  are  addressed  to  the 
public,  and  both  are  subject  to  such  comments  as  do  not  exceed  the  bounds  of  fair 
and  reasonable  criticism. (t^) 

It  has  been  doubted  whether  the  preaching  a  sermon  in  the  ordinary  mode  of  a 
clergyman's  duty,  makes  it  public  property,  so  as  to  allow  observations  upon,  it  in 
the  same  way  that  a  publication  of  a  literary  work  does.(7r)  And  if  a  clergyman 
chooses  to  institute  or  to  recommend  a  subscription  among  his  parishioners  for  a 
charity  of  any  kind,  and  makes  regulations  for  that  purpose,  by  so  doins;  he'  does 
not  put  these  regulations  in  the  same  position  as  a  literary  work,  and  make  them 
public  property,  and  so  give  occasion  to  any  person  to  make  criticisms  on  his  con- 
duct in  that  respect. (x) 

Confidential  communications  are  in  some  cases  privileged :  as  where  it  was  holden 
that  a  letter  written  confidentially  to  persons  who  employed  A.  as  their  solicitor, 
conveying  charges  injurious  to  his  professional  character  in  the  management  of 
certain  concerns  which  they  had  intrusted  to  him,  and  in  which  B.,  the  writer  of 
the  letter,  was  likewise  interested,  was  not  a  libel.(y)    And  if  a  *person,  in  rn^oAj 
^  private  letter  to  the  party,  should  expostulate  with  him  about  some  vices,  ^ 
«f  which  he  apprehends  him  to  be  guilty,  and  desire  him  to  refrain  from  them ;  or 
if  a  person  should  send  such  a  letter  to  a  father,  in   relation  to  some  faults  of  his 
children ;  these,  it  seems,  would  not  be  considered  as  libellous,  but  as  acts  of  friend- 
ship, not  designed  for  defamation  but  reformation. (2)     But  this  doctrine  must  be 
applied  vith  some  caution ;  since  the  sending  an  abusive  letter  filled  with  provok- 
ing language  to  another,  id  an  offence  of  a  public  nature,  and  punishable  as  such, 
inasmuch  as  it  tends  to  create  ill  blood,  and  cause  a  disturbance  of  the  public 
peace j^a)  and  the  reason  assigned  by  Lord  Bacon,  why  such  private  letter  should 
be  punishable,  seems  to  be  a  very  sufficient  one,  namely,  that  it  enforces  the  party 
to  whom  the  letter  is  directed  to  publish  it  to  his  friends,  and  thus  induces  a  com- 
pulsory publication. (/>)    And  though  a  letter  written  by  a  master,  in  giving  a  char- 
acter of  a  servant,  will  not  be  libellous,  unless  its  contents  be  not  only  false  but 
malicious  ;(c)  yet  in  such  a   case   malice   may   be   inferred   from    the   circum- 
«tance8.((£) 
Where  a  writer  is  acting  on  any  duty,  legal  or  moral,  towards  the  person  to 

Though  it  is  lawful  to  animadvert  upon  the  conduct  of  a  bookseller  in  publishing  books 
of  in  improper  tendency,  it  is  actionable  faUely  to  impute  to  him  the  publication  of  any 
unmoral  or  absurd  literary  production :  Tabart  v.  Tipper,  1  Campb.  354.  And  see  Her- 
riottt.  Stuart,  1  Esp.  437,  and  Stuart  v.  Lorell,  2  Stark.  R.  93  (3  E.  C.  L.  R.),  that  the 
^torof  one  public  newspaper  is  not  justified  in  attacks  upon  the  private  character  of 
^^  writer  of  another  public  newspaper. 

(0  Campbell  v.  Spottswoods,  8  Law  T.  (N.  S.)  201. 

(>)  Dibden  v.  Swan,  1  Esp.  N.  P.  C.  28 ;  and  see  also  Ashley  v.  Harrison,  1  Esp.  N.  P. 
C.*8;PeakeN.  P.  C.  194. 

{»)  Paris  V.  Levy,  9  C.  B.  (N.  S.)  342  (99  E.  0.  L.  R  ). 

(»)  Gathercole  r.  Miall,  15  M.  &  W.  319. 

W  Ibid. 

(y)  M'Dougall  V.  Claridge,  1  Campb.  267  ;  Wright  v.  Woodgate,  1  T.  A  G.  12. 
M  Peacock  ».  Sir  George  Reynell,  2  Brownl.  151,    152  ;  Bac.  Abr.  tit.  Libel  (A.)  2,  in 
^*»e  notes. 

(«)B»c.  Abr.  tit.  Libel  (B.)  2  ;  Rex  v.  Cator,  2  East  R.  361  ;  Thorley  ».  Lord  Kerry,  4 
J^QQt.  355.  In  the  last  case  the  letter  was  unsealed,  and  opened  and  read  by  the 
betr«r.  '  ^  ^ 

(&)  Poph.  189,  cited  in  Holt  on  Libel  222. 

(0  Weatberstone  9.  Hawkins,  1  T.  R.  110;  Edmondson  v.  Stephenson,  Bull.  N.  P.  8 ; 
Child  ».  Affleck,  0  B.  &  C.  403  (17  E.  C.  L.  R.);  4  M.  &  B.  338;  Manby  v.  Witt,  18  C.  B. 
^  (86E.  C.  L.  R.);  Taylor  ».  Hawkins,  16  Q.  B.  308  (71  B.  C.  L.  R.) ;  Somerville  v. 
Hawkins,  10  C.  B.  583  (70  E.  C.  L.  R.) ;  Gardiner  ».  Blade,  13  Q.  B.  796  (66  E.  C.  L.  R.) ; 
Croft  V,  Storens,  7  H.  &  N.  570. 

(<Q  Rofm  V.  Sir  G.  Clifton,  3  Bos.  k  Pul.  587 ;  Pattison  v.  Jones,  8  B.  &  C.  578  (15  E. 
C.  L  I.);  8  M.  4  R.  101 ;  Kelly  v.  Partington,  4  B.  &  Ad.  700  (24  E.  G.  L.  R.) ;  2  Nev.  t 
If.  HO. 
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Trhom  he  writes,  where  he  has  hy  his  situation  to  protect  the  interesta  of  another, 
that  which  he  writes  under  such  circumstances  is  a  privileged  communication,  if  he 
write  it  bond  fide.  If,  therefore,  a  tenant  he  desired  hj  his  landlord  to  make  com- 
munications to  him  in  respect  of  any  neglect  of  duty  in  his  gamekeepers,  any  com- 
munication made  hy  him  in  respect  of  any  such  neglect  of  duty  is  privileged,  if 
written  bondfide^  and  on  the  supposition  that  he  was  doing  his  duty  to  his  land- 
lord, (c) 

If  a  man  bond  fide  writes  a  letter  in  his  own  defence,  and  for  the  defence  of  his 
rights  and  interests,  and  is  not  actuated  hy  any  malice,  that  letter  is  privileged, 
although  it  may  impute  dishonesty  to  another. (/) 

Any  one  in  the  transaction  of  business  with  another  has  a  right  to  use  language 
bondfidey  which  is  relevant  to  that  business,  and  which  a  due  regard  to  his  own 
interest  makes  necessary,  even  if  it  should  directly  or  by  its  consequences  be  injuri- 
ous or  painful  to  another ;  and  this  is  the  principle  upon  which  privileged  commu- 
nication rests ;  but  defamatory  comments  on  the  motives  or  conduct  of  the  party 
with  whom  he  is  dealing  do  not  fall  within  that  rule.(  g)  But  the  privilege,  which 
protects  a  communication,  must  result  from  a  right  to  discuss  the  particular  matter 
in  respect  of  which  the  alleged  libel  is  published )  nothing  else  can  be  privilege. 
*^481  ^^^^®>  therefore,  remarks  were  made  reflecting  on  a  *Roman  Catholic  priest 
-I  at  a  public  meeting  called  for  the  purpose  of  petitioning  Parliament  against 
the  grant  to  the  Roman  Catholic  College  at  Maynooth,  it  was  held  that  the  speakei 
was  not  justified  by  the  circumstance  that  the  libel  was  published  in  the  course  of  £ 
bond  fide  discussion  respecting  the  propriety  of  supporting  that  college.(A) 

Although  that  which  is  written  may  be  injurious  to  the  character  of  another,  ye^ 
if  done  bond  fide^  or  with  a  vie^  of  investigating  a  fact  in  which  the  party  making 
it  is  interested,  it  is  not  libellous.  Thus  where  an  advertisement  was  published  b~ 
the  defendant  at  the  instigation  of  A.,  the  plaintiff's  wife,  for  the  purpose  of  ascea 
taining  whether  the  plaintiff  had  another  wife  living  when  he  married  A.,  it  wan 
holden  that  although  the  advertisement  might  impute  bigamy  to  the  plaintiff,  yc 
having  been  published  under  such  authority,  and  with  such  a  view,  it  was  n^ 
libellous,  (t) 

A  communication  fairly  made  by  a  person  in  the  discharge  of  some  public  ^ 
private  duty,  whether  legal  or  moral,  or  in  the  conduct  of  his  own  affairs,  in  matter 
where  his  interest  is  concerned,  is  a  privileged  communication. (A;)  And  if  tH 
communication  be  made  in  the  regular  and  proper  course  of  a  proceeding,  it  w^ 
not  be  libellous.  As  where  a  writing,  containing  the  defendant's  case,  and  stati*^ 
that  some  money,  due  to  him  from  the  government  for  furnishing  the  guard 
Whitehall  with  fire  and  candle,  had  been  improperly  obtained  by  a  Captain  C, 
directed  to  a  general  officer,  and  the  four  principal  officers  of  the  guards,  to  be  ]> 
sented  to  his  Majesty  for  redress,  an  information  was  refused,  on  the  ground  tP 
the  writing  was  no  libel,  but  a  representation  of  an  injury  drawn  up  in  a  pro 
way  for  redress,  without  any  intention  to  asperse  the  prosecutor ;  and  that  tho 
there  was  a  suggestion  of  fraud,  yet  that  is  no  more  than  is  contained  in  every 

in  Chancery,  which  is  never  held  libellous  if  relative  to  the  8ubject-matter.(/) 

a  petition  addressed  by  a  creditor  of  an  officer  in  the  army  to  the  Secretary-at-W^ 
bond  fide^  and  with  the  view  of  obtaining,  through  his  interference,  the  paym  ^ 
of  a  debt  due,  and  containing  a  statement  of  facts  which,  though  derogatory  to  '^ 

m 

(e)  Cockayne  v.  Hodgkinson,  5  C.  &  P.  543  (24  E.  C.  L.  R.),  Parke,  B.  _ 

(/)  Coward  v.  Wellington,  7  C.  &  P.  531  (32  E.  C.  L.  R.),  Littledale,  J.  As  to  pr 
leged  communications,  see  Whitely  v.  Adams,  15  C.  B.  (N.  S.)  392  (109  E.  C.  L.  ~ 
Fryer  v.  Kinnersley,  Ibid.  422,  and  Force  ».  Warren,  Ibid.  806. 

\g)  Per  curiam^  Tuson  v.  Evans,  12  A.  k  E.  733  (40  B.  C.  L.  R.). 

(h)  Hearne  v.  Stowell,  12  A.  k  E.  719  (40  E.  C.  L.  R.). 

(i)  Delany  v.  Jones,  4  Esp.  191 ;  Lay  v.  Lawson,  4  A.  &  E.  795  (31  E.  C.  L.  R.). 

(k)  Toogood  V.  Spyring,  4  Tyrw.  582;  1  C.  M.  &  R    181.     See  Spencer  v.  Amerto 
M.  k  Rob.  470;  Warren  v,  Warren,  4  Tyrw.  850;  1  C.  M.  &  R.  150;  Wright  v.  Wood 
2  C.  M.  k  R.  573 ;  1  T.  &  G.  12 ;  Coxhead  v.  Richards,  2  C.  B.  569  (52  E.  0.  L.  R.). 

(/)  Rex  V.  Bayley,  Andr.  229;  Bac.  Abr.  tit.  Libel  (A.)  2.    As  to  the  privilege  of 
ceedings  in  courts  of  justice,  see  antej  p.  326. 
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officer's  character,  the  creditor  believed  to  be  true,  is  not  a  malicious  libel  for  which 
an  action  is  maintainable. (m)     A  letter  written  to  the  Postmaster-General,  or  to 
the  Secretary  to  the  General  Post-Office,  complaining  of  misconduct  in  a  post- 
master, or  guard  of  a  mail,  is  not  a  libel,  if  it  was  written  as  a  bond  fide  complaint 
to  obtain  redress  for  a  grievance  that  the  party  really  believed  he  had  8uffercd.(n) 
And  where  the  defendant,  being  deputy-governor  of  Greenwich  Hospital,  wrote  a 
large  *volume,  containing  an  account  of  the  abuses  of  the  hospital,  and   r^o^q 
treating  the  characters  of  many  of  the  officers  of  the  hospital  (who  were   *- 
pMic  officers),  and  Lord  Sandwich  in  particular,  who  was  First  Lord  of  the  Admi- 
ralty, with  much  asperity,  and  printed  several  copies  of  it,  which  he  distributed  to 
the  governors  of  the  hospital  only,  and  not  to  any  other  persons ;  the  rule  for  an 
information  was  discharged.     Lord  Mansfield  said,  that  this  distribution  of  the 
copies  to  the  persons  only  who  were  from  their  situations  called  on  to  redress  these 
grievances,  and  had,  from  their  situations,  competent  power  to  do  it,  was  not  a 
publication   sufficient  to  make  the  writing  a  libel  (o)     Where,  however,  the  de- 
fendant wrote  a  letter  to  the  Secretary  of  State,  imputing  to  the  town  clerk  and 
clerk  to  the  justices  of  a  borough  corruption  in  the  latter  office,  it  was  held  that 
this  was  not  privileged,  because  the  Secretary  of  State  had  no  direct  authority  in 
respect  of  the  matter  complained  of,  and  was  not  a  competent  tribunal  to  receive 
the  application.(j[>)     But  a  memorial  presented  to  the  Secretary  of  State  for  the 
Home  Department  by  the  elector  of  a  borough  complaining  of  the  conduct  of  a 
justice  of  the  peace  during  a  recent  election  of  a  Member  of  Parliament  for  the 
borough,  and  imputing  that  he  had  made  speeches  inciting  to  a  breach  of  the  peace, 
and  praying  that  the  secretary  would  cause  an  inquiry  to  be  made  into  the  conduct 
of  the  plaintiff,  and  that,  on  the  allegations  being  substantiated,  the  secretary 
would  recommend  to  the  Queen  that  the  justice  should  be  removed  from  the  com- 
mission of  the  peace,  is  a  privileged  communication  ;  for  though  the  Lord  Chancel- 
lor generally  is  consulted  as  to  the  removal  of  justices  of  the  peiice,  the  memorial 
inight  be  considered  as  addressed  to  the  Queen,  through  the  secretary,  who  might 
liave  caused  the  inquiry  to  be  made,  have  communicated  with  the  Lord  Chancellor, 
sand  have,  in  effect,  recommended  the  removal  of  the  justice.(5')     ^^^  where  the 
publication  is  an  admonition,  or  in  the  course  of  the  discipline  of  a  religious  sect,  as 
"She  sentence  of  expulsion  from  a  society  of  Quakers,  it  is  not  libellous. (r)     So  a 
letter  written  by  a  son-in-law  to  his  mother-in-law,  containing  imputations  on  the  char- 
sicter  of  a  person  whom  she  was  about  to  marry,  and  desiring  a  diligent  and  attentive 
mnquiry  into  his  character,  if  written  hond  fide^  is  a  privileged  communication. («) 
-And  it  has  been  decided,  that  an  action  will  not  lie  for  words  innocently  read  as  a 
ssstory  out  of  a  book,  however  false  or  defamatory  they  may  be.     Thus  where  a  cler- 
gyman in  a  sermon  recited  a  story  out  of  Foxs  Marty rology^  that  one  G.,  being  a 
*S>erjured  person,  and  a  great  persecutor,  had  great  plagues  iniiicted  upon  him,  and 
^^vas  killed  by  the  hand  of  God ;  whereas  in  truth  he  never  was  so  plagued,  and  was 
liimself  actually  present  at  the  *discourse )  the  words  being  delivered  only  as  r^coe  a 
Wk  matter  of  history,  and  not  with  any  intention  to  slander,  it  was  adjudged  ^ 
^r  the  defendant. (0 

(m)  Fairman  v.  Ires,  5  B.  &  A.  642  (7  E.  C.  L.  R.) ;  and  if  an  action  be  brought  for  such 
publication,  the  writer  may,  even  upon  the  general  issue,  give  evidence  to  show  that  he 
t>«lieTed  the  fact  stated  in  the  petition  to  be  true.  See  per  Maule,  J.,  in  Wenman  v.  Ash, 
l^C.  B.  836  (76  E.  C.  L.  R.). 

(i«)  Woodward  t;.  Lander,  6  C.  &  P.  548  (25  E.  C.  L.  R.),  Alderson,  B. ;  Blake  v.  Pilford, 
*   M.  A  Rob.  198,  Taunton,  J. 

(o)  Rex  V,  Baillie,  30  Geo.  3 ;  Holt  on  Libel  173  ;  I  Ridgway's  Collection  of  Erskine'a 
®P«cche8,  p.  1.  Lord  Mansfield  seemed  to  think  that  whether  the  paper  were  in  manu- 
•^^ipt  or  printed,  under  these  circumstances,  made  no  difference. 

-^  (/>)  Blagg  V,  Sturt,  10  Q.  B.  899  (59  E.  C.  L.  R.).     This  case  was  much  considered  in  ' 
^•■iTison  p.  Bash,  tn/ra,  and  may,  perhaps,  be  shaken  by  it.     The  cases,  however,  are  dis- 
J^fiTwishable,  as  the  clerk  to  justices  of  the  peace  is  appointed  by  them,  and  a  secretary 
^^  ^tate  has  no  authority  as  to  him,  either  directly  or  indirectly. 
(?)  Harrison  p.  Bush,  5  E.  &  B.  344  (85  E.  C.  L.  R.). 
(»")  Rex  p.  Hart,  2  Burn's  Ecc.  L.  779. 

(«)  Todd  p.  Hawkins,  8  C.  &  P.  88  (34  E.  C.  L.  R.),  Alderson,  B. 
(<)  Bac  Abr.  tit.  Lihd  (A.)  2. 
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The  proper  meaninp:  of  a  privileged  conimuDication  is  this :  that  the  occasion  on 
which  the  coDimunication  was  made,  rebuts  the  iuference^  primd /aciej  arising  from 
a  statement  prejudicial  to  the  character  of  the  plaintiff,  and  puts  it  upon  him  to 
prove  that  there  was  malice  in  fact;  that  the  defendant  was  actuated  by  motives  of 
personal  spite  or  ill-will,  independent  of  the  occasion  on  which  the  communication 
was  made.  This  may  be  made  out  cither  from  the  language  of  the  letter  itself,  or 
by  extrinsic  evidence,  or  by  proof  of  the  conduct  or  expressions  of  the  defendant, 
showing  that  he  was  actuated  by  a  motive  of  personal  ill-will. (u)  But  where  the 
publication  is  primd  facie  privileged,  juries  ought  not  to  look  too  strictly  at  the 
particular  expressions  used,  but  ought  clearly  to  see  that  the  letter  was  written  with 
a  malicious  intent  before  they  find  it  to  be  a  libel. (v) 

When  once  a  confidential  relation  is  established  between  two  persons,  with  regard 
to  an  inquiry  of  a  private  nature,  whatever  takes  place  between  them  relative  to 
the  same  subject,  though  at  a  different  time  and  place,  may  be  entitled  to  the  same 
privilege  as  what  took  place  at  the  original  interview;  and  it  is  for  the  jury  to  de- 
cide whether  any  further  conversation  on  the  same  subject,  though  apparently 
casual  and  voluntary,  did  not  take  place  under  the  influence  of  the  confidential  re- 
lation already  established,  and  therefore  is  privileged,  (i/?) 

It  is  matter  of  law  for  the  judge  to  determine  whether  the  occasion  of  writing  or 
speaking  criminatory  language  repels  the  inference  of  malice,  constituting  what  is 
called  a  privileged  communication ;  and  if  at  the  close  of  the  case  for  the  prosecu- 
tion there  is  no  intrinsic  or  extrinsic  evidence  of  malice,  it  is  the  duty  of  the  judge 
to  direct  a  verdict  for  the  defendant ;  but  wherever  there  is  evidence  of  malice, 
either  intrinsic  or  extrinsic,  it  is  the  duty  of  the  judge  to  leave  the  question  of  ex- 
press malice  to  the  jury.(x)     But  where  a  communication  \^  primd  facie  privileged, 
in  order  to  leave  the  question  of  malice  to  the  jury,  it  is  not  enough  that  the  factt:» 
proved  are  consistent  with  the  presence  of  malice  as  well  as  with  its  absence ;  for 
actual  malice  must  be  proved,  and  therefore  its  absence  must  be  presumed  until, 
such  proof  is  given.(y) 

IX.  Upon  the  ground  that  malicious  and  scurrilous  reflections  upon  those  wh 
are  possessed  of  rank  and  influence  in  foreign  states  may  tend  to  involve 
country  in  disputes  and  warfare,  it  has  been  held  that  publications  tending  to  d^»^ 
grade  and  defame  persons  in  considerable  situations  of  power  and  dignity  in  foreig^B 
countries  may  be  treated  as  libels.  Thus  an  information  was  filed,  by  the  comman^K 
„joci-|  of  the  crown,  for  a  libel  on  a  French  ambassador,  then  *residing  at  tl 
-■  British  court,  consisting  principally  of  some  angry  reflection  on  his  publ 
conduct,  and  charging  him  with  ignorance  in  his  official  capacity,  and  with  havi 
used  stratagem  to  supplant  and  depreciate  the  defendant  at  the  court  of  Ves=^^= 
sailles  (2)  And  Lord  George  Gordon  was  found  guilty  upon  an  information  f« 
having  published  some  severe  reflections  upon  the  Queen  of  France,  in  which  s^ 
was  represented  as  the  leader  of  a  faction  :  upon  which  occasion  Ashhurst,  J., 
served,  in  passing  sentence,  that  the  object  of  the  publication  being  to  rekin 
animosities  between  England  and  France  by  the  personal  abuse  of  the  sovereign  * 
one  of  them,  it  was  highly  necessary  to  repress  an  offence  of  so  dangerous  a  natui —  -< 
and  that  such  libels  might  be  supposed  to  have  been  made  with  the  connivance  < 
the  state  where  they  were  published,  unless  the  authors  were  subjected  to  punigzsl 
ment.(a)  So  a  defendant  was  foifud  guilty  upon  an  information  charging  Ik^  ^ 
with  having  published  the  following  libel :  ^'  The  Emperor  of  Kussia  is  renderB.  tb 

{u)  Wright  V.  Woodgate,  2  C,  M.  &  R.  573 ;  I  T.  &  Gr.  12.  See  Blake  v.  Pilfold,  1  1«I  -  <• 
Rob.  198,  Taunton,  J. ;  Blagg  r.  Start,  10  Q.  B.  899  (59  E.  C.  L.  R.). 

(v)  Woodward  v.  Lander,  6  C.  &  P.  548  (25  E.  C.  L.  R.),  Alderson,  B.  ;  Todd  v.  H^fc"^ 
kins,  8  C.  &  P.  88  (34  B.  C.  L.  R.). 

(it)  Beatson  v.  Skene,  5  H.  J^  N.  838. 

(2)  Cooke  V.  Wildes,  5  E.  &  B.  328  (85  E.  C.  L.  R.) ;  Gilpin  v.  Fowler,  9  Exch.  R.  61^- 

(y)  Somerville  v.  Hawkins,  10  C.  B.  583  (70  E.  C.  L.  R.) ;  Taylor  v.  Hawkins,  16  Q-  ^ 
308  (71  E.  C.  L.  R.) ;  Harris  v.  Thompson,  13  C.  B.  333  (76  E.  C.  L.  R.) ;  Wenman  r.  A.«»! 
13  C.  B.  836.  See  Campbell  v.  Spottiswoode,  3  B.  A  S.  769  (113  E.  C.  L.  R.),  as  to  a  li»>*' 
in  the  Saturday  Review, 

(2)  Rex  V.  D'Eon.  1  Blac.  Rep.  510.    The  defendant  was  convicted. 

(a)  Rex  V.  Lord  George  Gordon,  1787. 
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himself  obnoxious  to  his  subjects  by  various  acts  of  tyranny,  and  ridiculous  in  the 
eyes  of  Europe  by  his  inconsistency.  He  has  lately  passed  an  edict  to  prohibit 
the  exportation  of  deals  and  other  naval  stores.  In  consequence  of  this  ill-judged 
law,  a  hundred  sail  of  vessels  are  likely  to  return  to  this  country  without  freij;ht."(^) 
And  in  a  case  where  the  defendant  was  charged  by  an  information  with  a  libel 
upon  Napoleon  Bonaparte,  Lord  Ellenborough,  C.  J.,  in  his  address  to  the  jury, 
said,  "  I  lay  it  down  as  law,  that  any  publication  which  tends  to  degrade,  revile, 
and  defame  persons  in  considerable  situations  of  power  and  dignity  in  foreign 
countries,  may  be  taken  to  be  and  treated  as  a  libel ;  and  particularly  when  it  has 
a  tendency  to  interrupt  the  pacific  relations  between  the  two  countries.''(c) 

Having  stated  the  different  sorts  of  publications  for  which  a  party  may  be  found 
guilty  of  libel,  we  may  mention  some  of  the  points  relating  to  the  indictment  and 
evidence  on  a  prosecution  for  this  offence.^ 

An  indictment  for  a  libel  must  import  to  whom  the  libellous  matter  referred : 
and  stating  that  the  libel  was  published  to  defame  and  vilify  J.  S.,  and  to  bring 
him  into  disgrace,  and  concluding  that  it  was  to  the  great  scandal  and  disgrace  of 
J.  S.,  is  not  sufficient  to  show  that  the  libellous  matter  referred  to  J.  S.     An  in- 
dictment stated  that  the  defendant  intended  to  vilify  W.  S.,  Mayor  of  Colchester, 
and  a  justice ;  and  in  order  to  cause  it  to  be  believed  that  W.  S.,  ns  such  mayor, 
had  been  guilty  of  great  abuse  in  granting  an  ale-license  to  J.  L.,  and  in  order  to 
bring  him  into  great  disgrace,  published  a  certain  scandalous  lil)c1,  in  which  said 
libel  was  contained,  &c.,  and  the  libel  stated  a  speech  supposed  to  have  been  made 
before  the  borough  magistrates  by  a  fictitious  character,  called  Excise,  who  was  sup- 
posed to  lay  before  them  a  case  of  gross  corruption,  sanctioned  by  the  mayor  (Jnnuendo 
the  said  W.  S.)  to  the  great  scandal,  injury,  and  disgrace  of  the  said  W.  S.     The 
^nsual  allegation,  that  the  libellous  matter  was  of  and  concerning;  W.  S.   r«oRo 
'Was  omitted ;  and,,  on  account  of  this  omission,  the  judgment  was  arrested. (r/)    *- 
"Where  a  count  alleged  that  the  defendant  published  of  and  concerning  the  Duke 
of  Brunswick  the  following  libel :  "  the  evidence  to  facts  in  relation  to  the  particular 
^mbject  alluded  to  is  procuring;  and  we  have  no  doubt  sufficient  information  will 
V)e  obtained  for  a  strong  case  to  lay  before  the  Home  Secretary,  to  enable  that 
^onctionary  to  cause  it  to  be  intimated  to  the  suspected  party  (meaning  the  said 
^ake)  that  his  presence  here  can  be  dispensed  with,  as  it  may  be  attended  with 
danger  to  himself,"  thereby  meaning  and  intending  to  have  it  believed  that  the 
id  duke  was  suspected  of  having  committed  and  had  committed  some  crime  which 
onld  bring  his  life  into  danger  from  the  laws  of  England  ;  the  count  was  held  bad 
B  error,  because  it  did  not  show  in  what  manner  the  life  of  the  duke  would  be 

(h)  Rex  V.  Vint,  1801. 

(c)  R€x  V.  Peltier;  Holt  on  Libel  78  ;  2  Starkie  on  Libel  218.  The  defendant  was  con- 
"^B^cted,  but  never  was  called  upon  to  receire  the  judpment  of  the  Court.  Shortly  after 
■^  le  trial,  war  broke  out  between  Great  Britain  and  France. 

{d)  Rex  V.  Marsden,  4  M.  &  S.  164.  Lord  Ellenboron^h  said,  that  if  by  inevitable  con- 
^*  tmction  no  other  person  conld  have  been  intended  but  W.  S.,  he  should  have  been 
^  viclioed  to  support  the  indictment ;  but  that  did  not  appear  :  Clement  v.  Fisher,  7  B.  &  C. 
■^  59  (14  E.  C.  L.  R.) ;  1  M.  A  R.  281,  8.  p. 

'  If  an  indictment  for  libel  docs  not  profess  on  its  face  to  set  forth  an  accurate  copy  of 

ealle^d  libel  in  words  and  figures,  it  will  be  held  insufficient  on  demurrer  or  in  arrest 

^^' judgment.     It  is  not  sufficient  to  profess  to  set  it   forth  according  to  its  substance  or 

^  Cect    When  the  indictment  charged  that  the  libel  "  contained  among  other  things,  in 

^  vabitance,  the  following  false,  malicious  and  libellous  matters  and  things,  according  to 

'•-^«  tenor  and  effect  following,  that  is  to  say,"  &c.,  it  was  held  that  this  averment  pro- 

^Ipsied  to  set  forth  the  substance  and  not  the  words  of  the  libel,  and  was  therefore  invalid. 

-■^•ch  specification  of  libellous  matters  must  allege  the  words  published  to  have  been  of 

^xad  concerning  the  prosecutor.     Prosecutions  for  libel.-?  have  always  been  regarded  with 

J^^ousy,  and  the  greatest  strictness  has  been  required  in  the  pleadings:   State  r.  Brown- 

*^^>  7  Humph.  63;  Comm.  v.  Wright,  1  Cush.  46.     Marks  of  quotations  used  in  an  uidict- 

**"*Dt  for  a  libel  to  distinguish  the  libellous  matter  are  not  sufficient  to  indicate  that  the 

"^"ordg  thus  designated  are  the  very  words  of  the  alleged  libel.     The  words  "  according  to 

^^^  purport  and  effect  and  in  substance,"  in  an  indictment  for  a  libel,  do  not  import  that 

**•  J'ery  words  are  set  out.     The  word  *•  tenor"  imports  an  exact  copy,  and  that  it  i8"*8et 

^  in  words  and  figures :  Ibid. 
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endangered. (e)  But  where  a  count  alleged  that  the  defendant,  intending  to  defam 
the  Duke  of  Brunswick,  published  a  libel  containing  divers  false  and  maliciov 
matters  and  things  of  and  concerning  the  said  duke,  that  is  to  say :  We  sbouli 
think  that  no  lady  would  admit  to  her  society  such  a  crack-brained  scamp  as  th 
Duke  of  Brunswick  (meaning  the  said  duke),  the  Court  of  Exchequer  Chambe 
held  that  these  averments  showed  sufficiently,  without  more  formal  introdaction 
that  the  libel  was  of  and  concerning  the  duke.(/) 

Where  a  libel  is  charged  to  be  of  and  concerning  the  government  of  the  kingdom 
though  it  do  not  in  express  terms  impute  to  the  government  any  of  the  facts  wbicl 
it  mentions,  the  Court  is  to  judge  from  its  whole  tenor  and  import  (understandiDj 
it  as  other  men  would  understand  it)  whether  it  does  not  mean  to  cast  that  imputa 
tion.  And  as  an  imputation  upon  some  part  of  a  body  -of  men  may  be  a  libel 
though  it  does  not  define  what  part  it  means,  an  allegation  that  the  defendant  puh 
lished  of  and  concerning  the  said  persons,  and  an  innuendo  that  he  meant  the  sail 
persons,  will  be  understood  to  apply  to  that  undefined  part.  An  information  stated 
that  the  defendant,  intending  to  excite  hatred  against  the  government  of  the  realm 
and  to  cause  it  to  be  believed  that  divers  subjects  had  been  inhumanely  killed  b; 
certain  troops  of  the  King,  published  a  libel  of  and  concerning  the  government  o 
this  realm,  and  of  and  concerning  the  said  troops,  which  libel  stated,  that  the  de 
fendant  saw  with  abhorrence,  in  the  newspapers,  the  accounts  of  a  transaction  a 
Manchester,  and  alleged,  that  unarmed  and  unresisting  men  had  been  inbumanl] 
cut  down  by  the  dragoons  (meaning  the  said  troops),  and  then  commented  strongl) 
upon  this  being  the  use  of  a  standing  army,  and  called  upon  the  people  to  demao( 
justice,  &c. ;  but  it  did  not,  in  terms,  say,  that  the  dragoons  acted  under  the  an 
thority  or  orders  of  the  government.  After  conviction,  a  motion  was  made  h 
arrest  of  judgment,  on  the  ground  that  it  did  not  sufficiently  appear  that  the  libc 
^ocQ-|  was  written  of  and  concerning  *the  government,  nor  of  or  concerning  wha 
-'  troops  it  was  written :  but  the  Court  held,  that  it  was  obvious,  from  i* 
whole  tenor  and  import,  that  it  meant  to  cast  imputations  upon  the  governmenl 
that  it  was  a  libel  to  impute  crime  to  any  of  the  King's  troops,  though  it  did  n.^ 
define  what  troops  in  particular  were  referred  to;  and  that  the  innuendo  of  "t;! 
said  troops"  meant  the  undefined  part  of  those  troops. (</)  It  is  the  duty  of  a  juA* 
to  say  whether  a  publication  is  capable  of  the  meaning  ascribed  to  it  by  an  iuEs 
endo ;  but  when  the  judge  is  satisfied  of  that,  it  must  be  left  to  the  jury  to  I9 
whether  the  publication  has  the  meaning  so  ascribed  to  it-. (A) 

Where  written  or  printed  matter  in  itself  imports  a  libel  on  a  person,  no 
ment  of  extrinsic  circumstances,  by  way  of  inducement,  is  necessary.  It  is 
objection,  therefore,  in  arrest  of  judgment  that  words  are  not  explained  by 
innuendo  where  they  are  commonly  enough  understood  in  a  libellous  sense  to 
rant  a  jury  in  so  applying  them  )(J)  and  if,  in  such  a  case,  there  be  innuendos  "i 
properly  enlarging  the  sense,  they  may  be  rejected  as  surplusage  aft«r  verdict^  A 
for  on  motion  in  arrest  of  judgment,  or  on  error,  an  innuendo,  which  is  not 
ranted  by  the  words  themselves,  or  properly  connected  with  them  by  prefa 
matter,  may  be  rejected. (A  Thus,  where  on  error  in  the  House  of  Lords  ^ 
judges  were  asked,  ^^  If  a  declaration  in  an  action  of  libel  contains  an  innueo^ 
which  extends  the  meaning  of  the  words  in  the  libel,  can  the  innuendo  be  reject?' 
as  surplusage,  without  prejudice  to  the  question  whether  the  matter  complained 
gives  a  cause  of  action  V  The  judges  answered  that  it  might  be  rejected, 
repugnant  and  void.  But  the  case  would  be  different  if  the  words  were  capable 
two  senses,  and  the  innuendo  ascribed  one  meaning  to  them,  and  was  good  on     ^ 

(«)  Gregory  «.  The  Queen,  15  Q.  B.  974  (69  E.  C.  L.  R.). 

(/)  Gregory  v.  The  Queen,  15  Q.  B.  057  (69  E.  C.  L.  R.). 

\g)  Rex  V,  Burdett,  4  B.  &  A.  314  (6  E.  C.  L.  R.). 

(h)  Blagg  V.  Sturt,  10  Q.  B.  899  (59  E.  C.  L.  R.). 

(f)«oare  v.  Silverlock,  12  Q.  B.  624  (64  E.  C.  L.  R.).     See  Homer  v.  Taunton,  6  H.  ^* 
661,  where  there  was  no  innuendo  to  explain  "  truck  master,"  and  it  was  held  that  it     ^ 
properly  left  to  the  jury  to  say  whether  it  was  used  in  a  defamatory  sense,  tboogt^ 
evidence  was  given  to  explain  its  meaning. 

(*)  Harvey  ».  French,  2  Tyrw.  585;  1  0.  A  M.  11. 

(/}  Williams  v.  Stott,  3  Tyrw.  688  ;  1  G.  &  M.  675,  per  Baylejr,  B. 
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fiioe  of  it.  And  tbe  House  of  Lords  held  accordiDgly.(7n)  If  thorc  be  contained 
in  the  alleged  libel  matter  which  is  capahh  of  receiving  the  interpretation  put 
upon  it  by  an  innuendo,  there  is  no  fault  in  the  count  for  not  having  explanatory 
•verments  to  fix  and  point  the  libel.  But  generally  if  the  words  written  or  spoken 
cannot  apply  to  the  individual,  no  previous  averments  or  subsequent  innuendos  can 
help  to  give  the  words  an  application  which  they  have  not.  '^  Suppose  the  words 
to  be,  '  a  murder  was  committed  in  A's  house  last  night/  no  introduction  can  war- 
rant the  innuendo  ^  meaning  that  B.  committed  the  said  murder/  nor  would  it  be 
helped  by  the  finding  of  the  jury  for  the  plaintiff'.  For  the  Court  must  see  that 
the  words  do  not  and  cannot  mean  it,  and  would  arrest  the  judgment  accord- 
ingly/Yn)  But  if  an  innuendo  ascribes  to  certain  words  a  particular  meaning, 
which  cannot  be  supported  in  evidence,  the  innuendo,  if.  well  pleaded  in  form, 
*cannot  be  repudiated  on  the  trial,  so  as  to  let  in  proof  that  the  words  have  r^coc^ 
mother  meaning. (o)  If  words  be  laid  to  be  uttered  with  intent  to  convey  *• 
I  particular  meaning  to  persons  present,  it  must  be  proved  that  the  party  uttering 
them  had  that  meaning,  and  that  they  were  so  understood  by  the  hearers  ;(^)  and 
the  whole  of  an  innuendo  must  be  proved,  unless  it  is  bad  on  the  face  of  it.(^) 

If  one  man  repeats  a  libel,  another  writes  it,  and  a  third  approves  what  is  writ- 
ten, they  will  all  be  makers  of  the  libel ;  and  it  may  be  laid  down  generally  that 
ill  who  are  concerned  in  composing,  writing,  and  publishing  a  libel,  are  guilty  of 
tbe  misdemeanor,  unless  the  part  they  had  in  the  transaction  was  a  lawful  or  an 
bnocent  act;(r)  and  ignorance  has  been  held  not  to  excuse.  Thus  upon  an  infor- 
mation against  the  defendant,  for  printing  and  publishing  a  libel,  the  evidence  was, 
that  he  acted  as  servant  to  the  printer,  and  clapped  down  the  press ;  and  few  or  no 
circumstances  were  offered  of  his  knowing  the  import  of  the  paper,  or  being  con- 
Bcioos  that  he  was  doing  anything  illegal;  and  Raymond,  C.  J.,  held  that  this 
made  the  defendant  guilty,  and  so  the  jury  found  him.(x)  But  there  must  be  a 
pablication ;  and  the  mere  writing  or  composing  a  defamatory  paper  by  any  one, 
which  is  confined  to  his  closet,  and  neither  circulated  nor  read  to  others,  will  not 
render  him  responsible ;  nor  will  he  be  held  to  have  published  the  paper,  if  he 
deliver  it,  by  mistake,  out  of  his  study.(<)  But  this  position  admits  of  great  doubt, 
•nd  two  very  great  judges  seem  to  have  been  of  opinion,  that  one  who  composes 
or  writes  a  libel  with  intent  to  defame  another,  is  guilty  of  a  misdemeanor,  although 
^he  libel  be  not  published.(t<)  A  count  charging  a  defendant  with  having  an 
obscene  libel  in  his  possession,  with  intent  to  publish  it,  seems  to  be  bad.(v)     And 

(m)  Barrett  v.  Long,  3  H.  L.  C.  395. 

(ft)  Solomon  v.  Lawson,  8  Q.  B.  823  (55  E.  C.  L.  R.),  per  curiam, 

(o)  Williams  v.  Stott,  supra, 

(p)  Per  Bayley,  B.,  Ibid.,  citing  Woolnoth  v.  Meadows,  5  East  470.  Sec  as  to  the  office 
•nd  nature  of  an  innuendo  :  1  Stark,  on  Libel  418,  et  »eq. ;  Clegg  v.  Laffer,  10  Bing.  250 
(25  E.  C.  L.  R.) ;  3  M.  &  S.  727 ;  Day  v.  Robinson,  1  Ad.  k  E.  554  (28  E.  C.  L.  R.) ;  4  X. 
*  M.  884 ;  West  v.  Smith,  1  T.  &  G.  825 ;  Kelly  v,  Partington,  5  B.  &  Ad.  645  (27  E.  C. 
^-  R.). 

(9)  Per  Bayley,  B.,  Williams  v.  Stott,  supra, 

(^)  Bac.  Abr.  tit.  Libel  (B.)  1. 

(«)  Rex  V.  Clerk,  1  Barnard  304.     Sed  qu,  and  vide  Day  v.  Bream,  post^  p.  371. 


(0  Rex  ».  Paine,  5  Mod.  165,  167. 


^  vJ)  Lord  Tenterden,  C.  J.,  and  Holroyd,  J.,   in  Rex  v.  Burdett,  4  B.  &  A.  95  (24  E.  0.  L. 

'^•);     Lord  Tenterden  said,  '^  Tbe  composition  of  a  treasonable  paper  intended  for  publi- 

5^Uon,  bag,  on  more  tban  one  occasion,  been  held  an  overt  act  of  high  treason,  although 

7^^  actual  publication  had  been  intercepted  or  prevented,  and  I  have  heard  nothing  on 

5*^^  present  occasion  to  convince  my  mind  that  one  who  composes  or  writes  a  libel  with 

|pteot  to  defame,  may  not,  under  any  circumstances,  be  punished,  if  the  libel  be  not  pub- 

*'hed."     Holroyd,  J.,  said,  "  Where  a  misdemeanor  has  been  committed  by  writing  and 

p^blighing  a  libel,  the  writing  of  such  a  libel  so  published  is  in  my  opinion  criminal,  and 

^^ble  to  be  punished  by  the  law  of  England  as  a  misdemeanor,  as  well  as  the  publishing 

^^*t."     And  again,  "The  composing  and  writing,  with  intent  and  for  the  purpose  above 

been  published  by  the  defendant,  is  in  my  opinion  of 

county  the  publishing  of  it  took  place."     Upon  the 

^K^ciple  that  an  act  done,  and  a  criminal  intention  joined  to  that  act,  are  sufficient  to 

{^'^•titute  a  crime  {ante^  p.  85),  it  should  seem  that  writing  a  libel  with  intent  to  defame 

*  crime.    C.  S.  G. 

{^)  Bex  V.  Rosenstein,  2  C.  &  P.  414  (12  E.  C.  L.  R.),  Park,  J.,  J.  A.    Th\«  (^ovxiiX  ^^^xqa 


|5**«d,  of  a  libel  proved  to  have  1 
'J^lf  a  misdemeanor,  in  whatever 
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it  "Will  not  be  a  publication  of  a  libel  if  a  party  takes  a  copy  of  it,  provided  he 
*^551  ^^^^^  publishes  it  ;(w)  but  a  person  who  appears  once  to  have  *written  a 
-*  libel,  which  is  afterwards  published,  will  be  considered  as  the  maker  of  it, 
unless  he  rebut  the  presumption  of  law  by  showing  another  to  be  the  author,  or 
prove  the  act  to  be  innocent  in  himself.(a5)  For  by  Holt,  C.  J.,  if  a  libel  appears 
under  a  man's  handwriting,  and  no  other  author  is  known,  he  is  taken  in  the 
mainour,(y)  and  it  turns  the  proof  upon  him ;  and  if  he  cannot  produce  the  com- 
poser, it  is  hard  to  find  that  he  is  not  the  very  man.(2;)  Where  the  manuscript  of  a 
libel  was  in  the  handwriting  of  the  defendant,  and  a  printer  had  printsd  five  hun- 
dred copies  from  it,  three  hundred  of  which  had  been  posted  about  Birmingham, 
but  there  was  no  evidence  to  connect  the  defendant  with  the  printing  or  the  posting, 
except  the  handwriting,  it  was  held,  that  there  was  evidence  to  go  the  jury  that  it 
was  published  by  the  defendant.(a)  So  the  sale  of  an  obscene  print  to  a  person 
in  a  private  room,  he  having  requested  that  such  print  should  be  shown  to  him, 
his  object  being  to  prosecute  the  seller,  is  a  sufficient  publication. (i)  Where,  in  an 
action  for  libel  contained  in  a  pamphlet,  a  witness  proved  that  the  defendant  gave 
her  a  pamphlet,  and  that  she  read  parts  of  it,  and  that  she  had  lent  it  to  several 
persons,  and  it  was  returned  to  her,  but  she  could  not  swear  the  copy  produced  was 
the  same  pamphlet  the  defendant  gave  her,  but  it  was  an  exact  copy,  if  it  was  not 
the  same,  and  she  believed  it  to  be  the  same,  it  was  held  that  this  was  sufiicient  evi- 
dence to  be  left  to  the  jury.(c) 

The  reading  of  a  libel  in  the  presence  of  another,  without  previous  knowledge 
of  its  being  a  libel,  or  the  laughing  at  a  libel  read  by  another,  or  the  saying  that 
such  a  libel  is  made  by  J.  S.,  whether  spoken  with  or  without  malice,  does  not 
amount  to  a  publication.     And  it  has  also  been  held,  that  he  who  repeats  part  of  a 
libel  in  merriment,  without  any  malice  or  purpose  of  defamation,  is  not  punishable; 
though  this  has  been  doubted. (tf)     But  it  seems  to  have  been  agreed  that  if  he 
who  had  read  a  libel  himself,  or  has  heard  it  read  by  another,  do  afterwards  mali- 
ciously read  or  repeat  any  part  of  it  in  the  presence  of  others,  or  lend  or  show  it 
to. another,  he  is  guilty  of  an  unlawful  publication  of  it.(c)     In  an  action  for  a  libel 
contained  in  a  caricature  print,  where  the  witness  stated,  that  having  heard  that 
^qr /»-■   the  defendant  had  a  copy  of  this  priqt,  he  went  to  his  house  and  ^requested 
^   liberty  to  see  it,  and  that  the  defendant  thereupon  produced  it,  and  pointed 
out  the  figure  of  the  plaintiff  and  the  other  persons   it  ridiculed.  Lord  Ellen- 
borough,  C.  J.,  ruled  that  this  was  not  sufficient  evidence  of  publication  to  support 
the  action. (/) 

clearly  bad,  on  the  ground  that  no  act  was  charged  ;  it  is  precisely  similar 'to  Rei  o- 
Stewart,  ante,  p.  85.     C.  S.  G. 

(w)  Com.  Dig.  tit.  Libel  (B.)  2;  Lamb's  case,  9  Co.  596.     But  see  Rex  v,  Beare,  2  Salic. 
417 ;  1  Lord  Raym.  414. 

(z)  Bac.  Abr.  tit.  Libel  (B.)  1 ;  Lamb's  case,  9  Co.  59.  The  writing  a  libel  may  be  bji 
innocent  act  in  the  clerk  who  draws  the  indictment,  or  in  the  student  who  takes  notea  of 
^  it.  But  in  a  late  case  (Maloney  v.  Bartley,  3  Campb.  210)  Wood,  B.,  held,  on  the  triaA  of 
an  action  for  a  libel,  in  the  shape  of  an  extra-jtidicial  affidavit  sworn  before  a  magistrfltte, 
that  a  person  who  acted  as  the  magistrate's  clerk  was  not  bound  to  answer  whether  by 
the  defendant's  orders  he  wrote  the  affidavit,  and  delivered  it  to  the  magistrate,  a^  ^^ 
might  thereby  criminate  himself. 

(y)  A  man  was  taken  with  the  mainour,  mainouvre,  when  he  was  taken  with  the  it^^^ti 
stolen  in  his  possession,  or,  as  it  was  termed  in  the  ancient  indictments,  capttu  cum  wm^**^ 
opercj  and  when  so  taken  he  might  be  brought  into  Court,  arraigned,  and  tried  witho«:s>t  * 
grand  jury:  2  Hale  148.  And  some  lords  of  manors  had  jurisdiction  to  try  such  cases,  ^*?' 
I  have  the  record  for  such  an  indictment  for  horse  stealing,  tried  in  the  Court  of  1*^5**' 
Staffordshire,  in  the  35  Edw.  1.      C.  S.  G. 

[z)  Rex  V.  Beare,  1  Ld.  Raym.  417 ;  2  Salk.  417. 

a)  Reg.  V.  Lovett,  9  C.  &  P.  462  (38  E.  C.  L.  R.),  Littledale,  J. 

[b)  Reg.  V.  Carlisle,  1  Cox  C.  C.  229. 

e)  Fryer  v.  Gathercole,  4  Ex.  R.  262.  - 

[d)  Bac.  Abr.  tit.  Libel  (B.)  2.  This  is  doubted  in  1  Hawkins  P.  C.  c.  78,  a.  14,  on  ^ 
grounds  that  jests  of  such  a  kind  are  not  to  be  endured,  and  that  the  injury  to  the  r^^  ^ 
tation  of  the  party  grieved  is  no  way  lessened  by  the  merriment  of  him  who  makes  so  L^  '^ 
of  it. 

{e)  Bac.  Abr.  tit.  Libel  (B.)  2. 

(/)  Smith  V.  Wood,  3  Campb.  323.    And  see  Rex  v,  Paine,  6  Mod.  166,  where  a 
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Proof  that  the  libel  was  contained  in  a  letter  directed  to  the  party,  and  delivered 
into  the  party's  hands,  is  sufficieht  proof  of  a  publication  upon  an  indictment  or 
inforDiation.(^)*  Addressing  a  letter  to  a  wife,  containing  a  matter  reflecting  on 
her  husband,  is  a  sufficient  publication  to  support  an  action. (^)  And  delivering  a 
libel  sealed,  in  order  that  it  may  be  opened  and  published  by  a  third  person  in  a 
distant  county,  is  a  publication. (t)  The  production  of  a  letter  containing  a  libel 
with  the  seal  broken,  and  the  postmark  on  it,  is  primd  facie  evidence  of  publication. (A;) 
In  an  information  for  a  libel  against  the  doctrine  of  the  Trinity,  the  witness  for 
the  Crown  who  produced  the  libel,  swore  that  it  was  shown  to  the  defendant,  who 
owned  himself  the  author  of  that  book,  errors  of  (he  press  and  some  »inaU  varia- 
tions excepted.  The  counsel  for  the  defendant  ( bjected  that  this  evidence  would 
not  entitle  the  attorney-general  to  read  the  book,  because  the  confession  was  not 
absolute,  and  therefore  amounted  to  a  denial  that  he  was  the  author  of  that  identical 
book.  But  Pratt,  C.  J.,  allowed  it  to  be  read,  saying  he  would  put  it  upon  the 
defendant  to  show  that  there  were  material  variances. (/) 

It  seems  to  be  agreed,  that  not  only  he  who  publishes  a  libel  himself,  but  also  he 
who  procures  another  to  do  it,  is  guilty  of  the  publication ;  and  it  is  held  not  to 
be  material  whether  he  who  disperses  a  libel  knew  anything  of  the  contents  or 
effects  of  it  or  not,  for  that  nothing  would  be  more  easy  than  to  publish  the  most 
virulent  papers  with  the  greatest  security,  if  the  concealing  the  purport  of  them 
from  an  illiterate  publisher  would  make  him.^afe  in  dispersing  them.(m)     Where  a 
reporter  to  a  newspaper  proved  that  he  had  given  a  written  statement  to  the  editor 
of  the  paper,  the  contents  of  which  had  been  communicated  to  him  by  the  de- 
fendant for  the  purpose  of  such  publication,  and  that  the  newspaper  then  produced 
was  exactly  the  same,  with  the  exception  of  some  slight  alterations,  not  affecting 
the  sense ;  it  was  held,  that  what  the  reporter  published,  in  consequence  of  what 
passed  with  the  defendant,  might  be  considered  as  published  by  the  defendant ; 
'but  that  the  newspaper  could  not  be  road  without  producing  the  written  r^^oK^ 
account  delivered  by  the  reporter  to  the  editor. (w)  *• 

The  defendant  was  indicted  for  causing  to  be  published  in  a  newspaper  a  libel 
which  told  a  story  of  the  prosecutor,  and  added  comments  on  the  story,  giving  it  a 
ludicrous  character.  The  editor  t)f  the  newspaper  stated  that  the  defendant  had 
expressed  a  wish  to  him  that  he  would  "  show  up"  the  prosecutor,  and  had  told  him 
the  story.  The  witness  communicated  it  to  a  reporter  for  the  paper,  and  the  libel 
Vas  substantially  what  was  so  communicated.   Before  the  publication  the  defendant 

oiade  in  the  margin,  whether  a  person  who  has  a  libellous  writing  in  his  possession,  and 
^adg  it  to  a  private  friend  in  his  own  house,  is  thereby  guilty  of  publishing  it. 

{g)  1  Hawk.  P.  C.  c.  73,  s.  II  ;  Bac.  Abr.  tit.  Libel  (B.)  2 ;  Ante,  p.  347,  n.  (a) ;  Selw.  N 
\'  lo50,  n.  (9) ;  Reg.  v.  Brooke,  7  Cox  C.  C.  251.     And  see  ante,  347.     A  further  publica- 
^OD  is  necessary  to  support  an  action.     Thus  it  has  been  held  that  where  the  action  was 
*>rought  for  a  libel  contained  in  a  letter  transmitted  by  the  defendant  to  the  plaintiff,  by 
'^•ans  of  a  third  person,  it  is  a  question  for  the  jury  whether  there  has  been  any  publica- 
tion except  to  the  plaintiff  himself,  and  that  it  there  has  not,  the  defendant  is  entitled  to 
^*^«ir  Terdict :  Clutterbuck  v.  Chaffers,  I  Stark.  R.  471  (2  E.  C.  L.  R.).     But  in  an  action 
^*^' A  libel  contained  in  a  letter  written  by  the  defendant  to  the  plaintiff,  it  was  holden 
^«iat  proof  that  the  defendant  knew  that  the  letters  sent  to  the  plaintiff  were  usually 
J^Ptned  by  his^clerk,  was  evidence  to  go  to  the  jury  of  the  defendant's  intention  that  the 
•*tter should  be  read  by  a  third  person:  Delacroix  v,  Thevenot,  2  Stark.  R.  63  (3  E.  0. 
^-  R.). 

O)  Wenman  v.  Ash,  13  C.  B.  836  (76  E.  C.  L.  R.). 
fi)  Rex  V.  Burdett,  4  B.  &  A.  95  (6  E.  C.  L.  R.),  po»t,  366. 
^    (*)  Warren  v.  Warren,  4  Tyrw.  850  j  1  C.  M.  k  R.  360 ;  Shipley  v.  Todhunter,  7  C.  &  P. 
^0(32E.  C.  L.  R.). 

CO  Rex  ».  Hall,  1  Str.  416. 

Cm}  Bac.  Abr.  tit.  Libel  rB.)  2  ;  1  Hawk.  P.  C.  c.  73,  8.  10. 

C**)  Adams  v.  Kelly,  R.  k  M.  N.  P.  C.  157. 

^tate  r.  Arery,  7  Conn.  266 ;  Swindle  r.  Slate,  2  Yerg.  681.     Depositing  a  libel  (which 

p^y  in  the  form  of  an  anonymous  letter)  in  the  post  office,  where  it  was  mailed  and  des- 

^5^b«d,  together  with  the  fact  of  its  production  by  the  plaintiff,  on  the  trial  is  sufficient 

jl  Y^^dce  of  its  publication,  without  the  oath  of  the  person  to  whom  it  was  ad<lressed,  who, 

1^  ^^  out  of  the  State,  was  out  of  the  jurisdiction  of  the  court :  CoUan  v,  Oaylord,  3 

^^^  321.    See  State  v.  Jeandill,  5  Harring.  475. 
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remarked  to  the  witness  that  the  article  had  not  yet  appeared.  After  it  had  ap- 
peared, the  defendant  told  the  witness  that  he  had  seen  it,  and  that  he  liked  it 
very  much.  The  witness  had  heard  the  story  before  the  defendant  told  it  him. 
The  Court  of  Queen's  Bench  held,  that  on  this  evidence  the  jury  might  find  that 
the  defendant  authorized  the  publication  of  this  particular  libel,  notwithstanding 
the  comments  added,  as  there  was  both  a  general  authority  to  publish,  and  an  ap- 
proval of  the  particular  publi cation. (o) 

Upon  this  foundation  it  was  for  a  long  time  held,  that  the  buying  of  a  book  or 
paper  containing  libellous  matter,  in  a  bookseller's  shop,  was  sufficient  evidence  to 
charge  the  master  with  the  publication,  although  it  did  not  appear  that  he  knew  of 
any  such  book  being  there,  or  what  the  contents  thereof  were,  and  though  he  was 
not  upon  the  premises,  and  had  been  kept  away-  for  a  long  time  by  illness ;  and  it 
would  nut  be  presumed  that  it  was  bought  and  sold  there  by  a  stranger  ;  but  the 
master  must,  if  he  suggested  anything  of  this  kind  in  his  excuse,  prove  it.(^)  So 
the  proprietor  of  a  newspaper  was  answerable  criminally  as  well  as  civilly  for  the 
acts  of  his  servants  in  the  publication  of  a  libel,  although  it  could  be  shown  that 
such  publication  was  without  the  privity  of  the  proprietor  ;(g)  for  a  person  who 
derives  profit  from,  and  who  furnishes  means  for,  carrying  on  the  concern,  and 
entrusts  the  conduct  of  the  publication  to  one  whom  he  selects,  and  in  whom  he 
confides,  may  be  said  to  cause  to  be  published  what  actually  appears,  and  ought  to  be 
3,coc Q-i  answerable,  although  it  cannot  be  shown  that  he  was  individually  concerned 
-•  in  the  particular  publication  ;(r)  *and  these  are  acts  done  in  the  course  of 
the  trade  or  business  carried  on  by  the  master.  But  there  were  cases  in  which  the 
presumption  arising  from  the  proprietorship  of  a  paper  might  be  rebutted.(s)  In 
an  action  for  a  libel,  where  it  appeared  upon  the  evidence  that  the  defendant,  a 
tradesman,  was  accustomed  to  employ  his  daughter  to  write  his  bills  and  letters ; 
that  a  customer,  to  whom  a  bill  written  by  the  daughter  had  been  sent  by  the 
daughter,  sent  it  back  on  the  ground  of  the  charge  being  too  high,  and  that  the 
bill  was  afterwards  returned  to  the  customer  inclosed  in  a  letter  also  written  by  the 
defendant's  daughter,  and  being  a  libel  upon  the  plaintiff  who  had  inspected  and 
reduced  the  bill  ibr  the  customer ;  it  was  holden  that  this  was  not  sufficient  evi- 
dence  to  go  to  a  jury,  either  of  command,  authority,  adoption,  or  recognition  by  the 
defendant.(/j  But  now,  on  the  trial  of  an  indictment  or  information,  the  defead— 
ant  may  prove  that  the  publication  was  without  his  authority,  consent,  or  know— 
ledge.  («) 

The  proceedings  against  the  printers,  publishers,  and  proprietors  of  newspapex^ 


(o)  Reg.  V.  Cooper,  8  Q.  B.  533  (55  E.  C.  L.  R.),  Lord  Denman,  C.  J.,  eaid,  "  If  a 
request  another  generally  to  write  a  libel,  he  must  be  answerable  for  any  libel  written  i^ 
pursuance  of  his  request:  be  contributes  to  a  misdemeanor,  and  is  therefore  responsl'fc'le 
as  a  principal."  '^I  have  no  doubt  that  a  man  who  employs  another  generally  to  writ>^  * 
libel  must  take  his  chance  of  what  appears,  though  something  may  be  added  which  ^^ 
did  not  state." 

(p)  Bac.  Abr.  tit.  Libel  (B.)  2  ;  Rex  v.  Nutt,  Fitzgib.  47 ;  1  Barnard,  K.  B.  306;  2  S^ss. 
Cas  33,  pi.  38.  And  see  also  Rex  v.  Almon,  5  Burr.  2686.  And  by  Lord  Hardwicke,  ^^ 
2  Atk.  472.  •'  Though  printing  papers  and  pamphlets  is  a  trade  by  which  persons  _.tf^^ 
their  livelihood,  yet  they  must  take  care  to  use  it  with  prudence  and  caution ;  for  if  t 
print  anything  that  is  libellous,  it  is  no  excuse  to  say  that  the  printer  had  no  knowle 
of  the  contents,  and  was  entirely  ignorant  of  its  being  libellous." 

{q)  Rex  V.  Walter,  3  Esp.  N.  P.  C.  21.  And  in  Rex  v,  Dod,  2  Sess.  Cas.  33,  pi.  38,  L-»  ^V 
Raymond,  C.  J.,  said  it  had  been  ruled  that  where  a  master  lived  out  of  town,  and  ^^^ 
trade  was  carried  on  by  his  servant,  the  master  would  be  chargeable  if  his  servant  shc^  -tt^^ 
publish  a  libel  in  his  absence.  In  1  Hawk.  P.  C.  c.  73,  s.  10  (7th  edit.),  is  the  follovP^  xt^i 
marginal  note  ; — ''  Hut  if  a  printer  is  confined  in  a  prison  to  which  his  servants  have»  ?^ 
access,  und  they  publish  a  libel  without  his  privity,  the  publication  of  it  shall  no<^  .^ 
imputed  to  him ;  Woodfairs  case.  Essay  on  Libels,  p.  18.  Sed  vide  Salmon's  case,  B^ 
Hil.  1777,  and  Rex  v.  Almon,  5  Burr.  2687." 

(r)  Rex  V.  Gutch,  Moo.  &  M.  433  (22  E.  C.  L.  R.),  Lord  Tenterden,  C.  J. 

(«)  Rex  V.  Gutch,  Moo.  k  M.  433  (22  E.  C.  L.  R.),  Lord  Tenterden,  C.  J.,  and  see  B^ 
Almon,  5  Burr.  2686. 

(t)  Harding  v.  Greening,  8  Taunt.  42  (4  E.  C.  L.  R.).     And  it  was  also  held  in 
case  that  the  daughter  could  not  be.  compelled  to  prove  by  whose  direction  the  letter 
written.    The  answer  would  tend  to  fix  herself  with  the  crime  of  writing  it 

(t«)  6  &  7  Vict.  c.  96,  s.  7,/»o»<,  p.  376. 
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for  any  libel  contained  in  sacb  papers  were  mncli  facilitated  by  the  38  Geo.  3,  c. 
78,  which  is  repealed  by  the  6  &  7  Will.  4,  c.  76 ;  sec.  6  of  which  enacts,  that  no 
person  shall  print  or  publish,  or  shall  cause  to  be  printed  or  published,  any  news- 
paper(v)  before  there  shall  be  delivered  to  the  commissioners  of  stamps  and  taxes, 
or  to  the  proper  authorized  officer  at  the  head  office  for  stamps  in  Westminster, 
Edinburgh,  or  Dublin  respectively,  *or  to  the  distributor  of  stamps  or  other  r*qxq 
proper  officer  appointed  by  the  said  commissioners  for  the  purpose  in  or  for  *• 
the  district  within  which  such  newspaper  shall  be  intended  to  be  printed  and  pub- 
lished, a  declaration  in  writing  containing  the  several  matters  and  things  hereinafter 
for  that  purpose  specified ;  that  is  to  say,  every  such  declaration  shall  set  forth  the 
correct  title  of  the  newspaper  to  which  the  same  shall  relate,  and  the  true  descrip- 
tion of  the  house  or  building  wherein  such  newspaper  is  intended  to  bo  printed,  and 
also  of  the  house  or  building  wherein  such  newspaper  is  intended  to  be  published, 
by  or  for  or  on  •  behalf  of  the  proprietor  thereof,  and  shall  also  set  forth  the  true 
name,  addition,  and  place  of  abode  of  every  person  who  is  intended  to  be  the 
printer,  or  to  conduct  the  actual  printing  of  such  newspaper,  and  of  every  person 
who  b  intended  to  be  the  publisher  thereof,  and  of  every  person  who  shall  be  a 
proprietor  of  such  newspaper  who  shall  be  resident  out  of  the  United  Kingdom, 
and  also  of  every  person  resident  in  the  United  Kingdom,  who  shall  be  a  proprietor 
of  the  same,  if  the  number  of  such  last-mentioned  persons  (exclusive  of  the  printer 
and  publisher)  shall  not  exceed  two,  and  in  case  such  number  shall  exceed  two, 
then  of  such  two  persons,  being  such  proprietors,  resident  in  the  United  Kingdom, 
the  amount  of  whose  respective  proportional  shares  in  the  property  or  in  the  profit 
or  loss  of  such  newspapers  shall  not  be  less  than  the  proportional  share  of  any  other 
proprietor  thereof  resident  in  the  united  kingdom,  exclusive  of  the  printer  and 
pablifiher,  and  also  where  the  number  of  such  proprietors  resident  in  the  United 
Kingdom  shall  exceed  two,  the  amount  of  the  proportional  shares  or  interests  of 
sach  several  proprietors  whose  names  shall  be  specified  in  such  declaration ;  and 
every  such  declaration  shall  be  made  and  signed  by  every  person  named  therein  as 
printer  or  publisher  of  the  newspaper  to  which  such  declaration  shall  relate,  and 
by  such  of  the  said  persons  named  therein  as  proprietors  as  shall  be  resident  within 
^e  United  Kingdom ;  and  a  declaration  of  the  like  import  shall  be  made,  signed, 

(v)  By  8ec.  4,  and  schedule  A,  the  word  newspaper  includes  any  paper  containing  public 
'^cws,  intelligence,  or  occurrences  printed  in  any  part  of  the  United  Kingdom  to  be  dis- 
persed and  made  public : 

.   Alio  any  paper  printed  in  any  part  of  the  United  Kingdom,  weekly  or  oftener,  or  at 
iQterrals  not  exceeding  twenty-eiz  days,  containing  only  or  principally  advertisements  : 

And  also  any  paper  containing  any  public  news,  intelligence,  or  occurrences,  or  any 

remarks  or  observations  thereon,  printed  in  any  part  of  the  United  Kingdom  for  sale,  and 

^blishcd  periodically  or  in  parts  or  numbers,  at  intervals  not  exceeding  twenty-six  days 

^tween  the  publication  of  any  two  such  papers,  parts,  or  numbers,  where  any  of  the  said 

Papers,  parts,  or  numbers  respectively  shall  not  exceed  two  sheets  of  the  dimensions  here-' 

***after  specified  (exclusive  of  any  cover  or  blank  leaf,  or  any  other  leaf  upon  which  any 

^^ertisement  or  other  notice  shall  be  printed),  or  shall  be  published  for  sale  for  a  less 

^'J'a  than  sixpence,  exclusive  of  the  duty  by  this  Act  imposed  thereon  :  provided  always 

*ai  no  quantity  of  paper  less  than  a  quantity  equal  to  twenty-one  inches  in  length  and 

^^enteen  inches  in  breadth,  in  whatever  way  or  form  the  same  may  be  made  or  may  bo 

^^idcd  into  leaves,  or  in  whatever  way  the  same  may  be  printed,  shall,  with  reference  to 

**J  such  paper,  part,  or  number  as  aforesaid,  be  deemed  or  taken  to  be  a  sheet  of  paper  : 

And  provided  also,  that  any  of  the  several  papers  hereinbefore  described  shall  be  liable 

^  the  duties  by  this  Act  imposed  thereon,  in  whatever  way  or  form   the  same  may  be 

^f^Qted  or  folded,  or  divided  into  leaves  or  stitched,  and  whether  the  same  shall  be  folded, 

*^ided,  or  stitched,  or  not. 

Ezemptiont. 

Any  paper  called  "Police  Gazette,  or  Hue  and  Cry,"  published  in  Great  Britain,  by 
^^thority  of  the  Secretary  of  State,  or  in  Ireland,  by  the  authority  of  the  Lord  Lieu- 
^«^a.nt. 

^*  -^aily  accounts  or  bills  of  goods  imported  and  exported,  or  warrants  or  certificates  for 
1?^  delivery  of  goods,  and  the  weekly  bills  of  mortality,  and  also  papers  containing  any 
^  .*•  o!  prices  current,  or  of  the  state  of  the  markets,  or  any  account  of  the  arrival, 
*^ing,  or  other  circumstances  relating  to  merchant  ships  or  vessels,  or  any  other  matter 
c^lly  of  ft  commercial  nature  ;  provided  such  bills,  lists,  or  accounts  do  not  contain  any 
%r  matter  than  what  hath  been  usually  comprised  therein. 
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and  delivered  in  like  manner  whenever  and  so  often  as  any  share,  interest,  or 
property  soever  in  any  newspaper  named  in  any  such  declaration  shall  be  assigned, 
transferred,  divided,  or  changed  by  act  of  the  parties  or  by  operation  of  law,  so 
that  the  respective  proportional  shares  or  interests  of  the  persons  named  in  any 
such  declaration  as  proprietors  of  such  newspapers,  or  either  of  them,  shall  re- 
spectively become  less  than  the  proportional  share  or  interest  of  arijr  other  pro- 
prietor thereof,  exclusive  of  the  printer  and  publisher,  and  also  whenever  and  so 
often  as  any  printer,  publisher,  or  proprietor  named  in  any  such  declaration,  or  the 
person  conducting  the  actual  printing  of  the  newspaper  named  in  any  such  decla- 
ration shall  be  changed,  or  shall  change  his  place  of  abode,  and  also  whenever  and 
so  often  as  the  title  of  any  such  newspaper  or  the  printing  office  or  the  place  of 
publication  thereof  shall  be  changed,  and  also  whenever  in  any  case,  or  on  any 
occasion,  or  for  any  purpose,  the  said  commissioners,  or  any  officer  of  stamp  duties 
authorized  in  that  behalf,  shall  require  such  declaration  to  be  made,  signed,  and 
delivered,  and  shall  cause  notice  in  writing  for  that  purpose  to  be  served  upon  any 
person,  or  to  be  lefl  or  posted  at  any  place  mentioned  in  the  last  preceding  decla- 
ration delivered  as  aforesaid,  as  being  a  printer,  publisher,  or  proprietor  of  such 
*^fim  ^^wspaper,  or  *a8  being  the  place  of  printing  or  publishing  any  such  news- 
-*  paper  respectively ;  and  every  such  declaration  shall  be  made  before  any  one 
or  more  of  the  said  commissioners,  or  before  any  officer  of  stamp  duties  or  other 
person  appointed  by  the  said  commissioners,  either  generally  or  specially  in  that 
behalf;  and  such  commissioners  or  any  one  of  them,  and  such  officer  or  other 
person,  are  and  is  hereby  severally  and  respectively  authorized  to  take  and  receive 
such  declaration  as  aforesaid."(ii7) 

Sec.  8.  ^'All  such  declarations  as  aforesaid  shall  be  filed  and  kept  in  such 
manner  as  the  commissioners  of  stamps  and  taxes  shall  direct  for  the  safe  custody 
thereof;  and  copies  thereof,  certified  to  be  true  copies  as  by  this  Act  is  directed, 
shall  respectively  be  admitted  in  all  proceedings,  civil  and  criminal,  and  upon  every 
occasion  whatsoever,  touching  any  newspaper  mentioned  in  any  such  declaration, 
or  touching  any  publication,  matter,  or  thing  contained  in  any  such  newspaper,  as 
conclusive  evidence  of  the  truth  of  all  such  matters  set  forth  in  such  declaration 
as  are  hereby  required  to  be  therein  set  forth,  and  of  their  continuance  respectively 
in  the  same  condition  down  to  the  time  in  question,  against  every  person  who  shall 
have  signed  such  declaration,  unless  it  shall  be  proved  that  previous  to  such  time 
such  persun  became  lunatic,  or  that  previous  to  the  publication  in  question  on  such 
trial  such  person  did  duly  sign  and  make  a  declaration  that  such  person  had  ceased 
to  be  a  printer,  publisher,  or  proprietor  of  such  newspaper,  and  did  duly  deliver  the 
same  to  the  said  commissioners  or  to  such  officer  as  aforesaid,  or  unless  it  shall  be 
proved  that  previous  to  such  occasion  as  aforesaid  a  new  declaration  of  the  same 
or  a  similar  nature  respectively,  or  such  as  may  be  required  by  law,  was  duly  signed 
and  made  and  delivered  as  aforesaid  respecting  the  same  newspaper,  in  which  the 
person  sought  to  be  affected  on  such  trial  did  not  join ;  and  the  said  commissioners, 
or  the  proper  authorized  officer  by  whom  any  such  declaration  shall  be  kept  ac- 
cording to  the  directions  of  this  Act,  shall,  upon  application  in  writing  made  to 
them  or  him  respectively  by  any  person  requiring  a  copy  certified  according  to  this 
Act  of  any  such  declaration  as  aforesaid,  in  order  that  the  seme  may  be  produced 
in  any  civil  or  criminal  proceeding,  deliver  such  certified  copy  or  cause  the  same  to 
be  delivered  to  the  person  applying  for  the  same  upon  payment  of  the  sum  of  one 
shilling,  and  no  more ;  and  in  all  proceedings  and  upon  all  occasions  whatsoever  a 
copy  of  any  such  declaration  certified  to  be  a  true  copy  under  the  hand  of  one  of 
the  said  commissioners  or  of  any  officer  in  wHose  possession  the  same  shall  be,  upon 
proof  made  that  such  certificate  hath  been  signed  with  the  handwriting  of  a  person 
described  in  or  by  such  certificate  as  such  commissioner  or  officer,  and  whom  it 
shall  not  be  necessary  to  prove  to  be  a  commissioner  or  officer,  shall  be  received  in 
evidence  against  any  and  every  person  named  in  such  declaration  as  a  person  making 
or  signing  the  same  as  sufficient  proof  of  such  declaration,  and  that  the  same  was 

(it)  The  same  section  makes  persons  knowingly  and  wilfully  making  false  or  defectiTe 
declarations  guilty  of  a  misdemeanor;  and  sec.  7  imposes  a  penalty  ot  £50  on  any  person 
knowingly  and  wilfully  publishing  a  newspaper  where  a  declaration  has  not  been  made. 
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duly  signed  and  made  according  to  this  Act,  and  of  the  contents  thereof;  and 
every  such  copy  so  produced  and  certified  shall  *have  the  same  effect  for  ri^oai 
the  purposes  of  evidence  against  any  and  every  such  person  named  therein   ^ 
as  aforesaid,  to  all  intents  whatsoever,  as  if  the  original  declaration  of  which  the 
copy  so  produced  and  certified  shall  purport  to  he  a  copy  had  been  produced  in 
evidence,  and  been  proved  to  have  been  duly  signed  and  made  by  the  person 
appearing  by  such  copy  to  have  signed  and  made  the  same  as  aforesaid ;  and  when- 
ever a  certified  copy  of  any  such  declaration  shall  have  been  produced  in  evidence 
as  aforesaid  against  any  person  having  signed  and  made  such  declaration,  and  a 
newspaper  shall  afterwards  be  produced  in  evidence  intituled  in  the  same  manner 
as  the  newspaper  mentioned  in  such  declaration  is  intituled,  and  wherein  the  name 
of  the  printer  and  publisher  and  the  place  of  printing  shall  be  the  same  as  the 
Dime  of  the  printer  and  publisher  and  the  place  of  printing  mentioned  in  such 
declaration, (x)  or  shall  purport  to  be  the  same,  whether  such  title,  name,  and  place 
pnnted  upon  such  newspaper  shall  be  set  forth  in  the  same  form  of  words  as  is 
contained  in  the  said  declaration,  or  in  any  form  of  words  varying  therefrom,  it 
shall  not  be  necessary  for  the  plaintiff,  informant,  or  prosecutor  in  any  action,  pros- 
ecution, or  other  proceeding,  to  prove  that  the  newspaper  to  which  such  action, 
prosecution,  or  other  proceeding  may  relate  was  purchased  of  the  defendant,  or  at 
any  house,  shop,  or  office  belonging  to  or  occupied  by  the  defendant,  or  by  his  ser- 
vants or  workmen,  or  where  he  may  usually  carry  on  the  business  of  printing  or 
publishing  such  newspaper,  or  where  the  same  may  be  usually  sold ;  and  if  any 
pereon,  not  being  one  of  the  said  commissioners  or  the  proper  authorized  officer, 
sliall  give  any  certificate  purporting  to  be  such  certificate  as  aforesaid,  or  shall  pre- 
sume to  certify  any  of  the  matters  or  things  by  this  Act  directed  to  be  certified  by 
such  commissioner  or  officer,  or  which  such  commissioner  or  officer  is  hereby  em- 
powered or  intrusted  to  certify;  or  if  any  such  commissioner  or  officer  fliall  know- 
ingly and  wilfully  falsely  certify  under  his  hand  that  any  such  declaration  as  is 
required  to  be  made  by  this  Act  was  duly  signed  and  made  before  him,  the  same 
not  having  been  so  signed  and  made,  or  shall  knowingly  and  wilfully  falsely  certify 
that  any  copy  of  any  declaration  is  a  true  copy  of  the  declaration  of  which  the 
same  is  certified  to  be  such  copy,  the  same  not  being  such  true  copy,  every  person 
80  offending  shall  forfeit  the  sum  of  one  hundred  pounds/' 

Sec.  9,  in  all  proceedings,  civil  or  criminal,  service  of  process  at  the  place  of 
printing  or  publishing  mentioned  in  the  declaration  is  sufficient. 

Sec.  10,  the  titles  of  newspapers,  and  the  names  of  the  printers  and  publishers 
^  to  be  entered  in  a  book  at  the  stamp  office,  and  all  persons  are  to  have  liberty 
to  inspect  it. 

Sec.  13.  "  The  printer  or  publisher  of  every  newspaper  printed  or  published  in 
we  city  of  London,  Edinburgh,  or  Dublin,  or  within  twenty  miles  of  any  of  the 
■•id  cities  respectively,  shall,  upon  every  day  on  which  such  newspaper  shall  be 
published  or  on  the  day  next  following  which  shall  not  be  a  holiday,  between  the 
hottrs  of  ten  and  three  on  each  day,  delhrer  or  cause  to  be  delivered  to  the  commis- 
BiODers  of  stamps  and  taxes,  or  to  the  proper  authorized  officer,  at  the  head  office 
for  stamps  in  one  of  the  said  cities  *respectively  in  or  nearest  to  which  such  r^oco 
newspaper  shall  be  printed  or  published,  one  copy  of  every  such  newspaper  ^ 
Md  of  every  second  or  other  varied  edition  or  impression  thereof  so  printed  or 
pabliahed,  with  the  name  and  place  of  abode  of  the  printer  or  publisher  thereof, 
figoed  and  written  thereon  afler  the  same  shall  be  printed  by  his  proper  hand  and 
lit  his  accustomed  manner  of  signing,  or  by  some  person  appointed  and  authorized 
hj  him  for  that  purpose,  and  of  whose  appointment  and  authority  notice  in  writing, 
signed  by  such  printer  or  publisher  in  the  presence  of  and  attested  by  an  officer  of 
s^p  duties,  shall  be  given  to  the  said  commissioners,  or  to  the  officer  to  whom 
wwh  copies  are  to  be  delivered ;  and  the  printer  or  publisher  of  every  newspaper 
printed  or  publbhed  in  any  other  place  in  the  United  Kingdom  shall,  upon  every 
day  on  which  such  newspaper  shall  be  published,  or  within  three  days  next  foUow- 
iog}  in  like  manner  between  the  hours  of  ten  and  three,  deliver  or  cause  to  be 

(z)  The  followiog  provision  is  new. 
vol.  I.— 19 
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delivered  to  the  distributor  of  stamps  or  other  authorized  officer  in  whose  district 
such  newspaper  shall  be  printed  or  published,  two  copies  of  every  such  newspaper, 
and  of  every  second  or  other  varied  edition  or  impression  thereof  so  printed  or 
published,' with  the  name  and  place  of  abode  of  the  printer  or  publisher  thereof 
signed  and  written  thereon  in  manner  aforesaid  afler  the  same  shall  be  printed, 
and  the  same  copies  shall  be  carefully  kept  by  the  said  commissioners,  or  by  such 
distributor  or  officer  as  aforesaid,  in  such  manner  as  the  said  commissioners  shall 
direct;  and  such  printer  or  publisher  shall  be  entitled  to  demand  and  receive  from 
the  commissioners,  or  such  distributor  or  officer,  once  in  every  week,  the  amount  of 
the  ordinary  price  of  the  newspapers  so  delivered ;  and  every  printer  and  publisher 
of  such  newspaper  who  shall  neglect  to  deliver  or  cause  to  be  delivered  in  manner 
hereinbefore  directed  such  copy  or  copies  signed  as  aforesaid,  shall  for  every  such 
neglect  respectively  forfeit  the  sum  of  twenty  pounds;  and  in  case  any  person  shall 
make  application  in  writing  to  the  said  commissioners,  or  to  such  distributor  or 
officer  as  aforesaid,  in  order  that  any  newspaper  so  signed  as  aforesaid  may  be  pro- 
duced in  evidence  in  any  proceeding,  civil  or  criminal,  the  said  commissioners,  or 
distributor  or  officer,  shall,  at  the  expense  of  the  party  applying,  at  any  time  within 
two  years  from  the  publication  thereof,  either  cause  such  newspaper  to  be  produced 
in  the  court  in  which  and  at  the  time  when  the  same  is  required  to  be  produced, 
or  shall  deliver  the  same  to  the  party  applying  for  the  same,  taking  according  to 
their  discretion  reasonable  security,  at  the  expense  of  such  party^  for  returning  the 
same  to  the  said  commissioners,  or  such  distributor  or  officer,  within  a  certain 
period  to  be  fixed  by  them  respectively ;  and  in  case  by  reason  that  such  news- 
paper shall  have  been  previously  applied  for  in  manner  aforesaid  by  any  other 
person,  the  same  cannot  be   produced  or  cannot  be  delivered  according  to  any 
subsequent  application,  in  such  case  the  said  commissioners,  or  such  distributor 
or  officer  as  aforesaid,  shall  cause  the  same  to  be  produced  or  shall  deliver  the 
same  as  soon  as  they  are  enabled  so  to  do;  and  all  copies  so  delivered  as  afore- 
said shall  be  evidence  against  every  printer,  publisher,  and  proprietor  of  every 
such   newspaper   respectively  in  all  proceedings,  civil   or  criminal,  to   be  com- 
menced and  carried  on,  as  well  touching  such  newspaper  as  any  matter  or  thing 
,i,o/»q-|  therein  contained,  and  ^touching  any  other  newspaper  and  any  matter  or 
^  thing   therein   contained  which  shall  be   of  the  same  title,  purport,  or 
effect  with  such  copy  so  delivered  as  aforesaid,  although  such  copy  may  vary 
in  some  instances  or  particulars  either  as  to  title,  purport,  or  effect ;  and  every 
printer,  publisher,  and  proprietor  of  any  copy  so  delivered  as  aforesaid  shall  to  all 
intents  and  purposes  be  deemed  to  be  the  printer,  publisher,  and  proprietor  re- 
spectively of  all  newspapers  which  shall  be  of  the  same  title,  purport,  or  effect  with 
such  copies  or  impreshions  so  delivered  as  aforesaid,  notwithstanding  such  variances 
as  aforesaid,  unless  such  printer,  publisher,  or  proprietor  respectively  shall  prove 
that  such  newspapers  were  not  printed  or  published  by  him,  nor  by  nor  with  his 
knowledge  or  privity :  provided  always,  that  if  any  printer  or  publisher  of  any 
newspaper  which  shall  not  be  printed  and  f)ublished  in  the  cities  of  London,  Edia^ 
burgh,  or  Dublin,  or  within  twenty  miles  of  the  said  cities  respectively,  shall  fin^ 
it  more  convenient  to  cause  such  copies  of  such  newspaper  to  be  delivered  to  any 
other  distributor  of  stamps  than  the  distributor  in  whose  district  such  newspapex-is 
shall  be  published,  and  such  printer  or  publisher  shall  state  such  matter  by  petition 
to  the  commissioners  of  stamps  and  taxes,  and  pray  that  he  may  have  liberty  ^^ 
cause  such  copies  to  be  delivered  to  such  other  distributor  as  he  shall  so  nam^  ^ 
the  office  of  such  distributor,  it  shall  be  lawful  for  the  said  commissioners  to  ot*^^ 
the  same  accordingly,  and  from  and  after  the  date  of  such  order  the  place  of  pi^^^^' 
cation  of  such  newspaper  shall  for  that  purpose  only  be  deemed  and  taken  U^^  3^ 
within  the  district  of  such  other  distributor  until  the  same  shall  be  other*^^*^ 
ordered  by  the  said  commissioners."(y) 

(y)  By  sec.  14,  at  the  end  of  every  newspaper,  and  of  any  and  every  supplement  9^ 
-or  piece  of  paper,  shall  be  printed  the  Christian  name  and  surname,  addition  and  p 
«of  abode  x>f  the  printer  and  publisher  of  the  same,  and  also  a  true  description  of  the  b^ 
or  building  wherein  the  same  is  actually  printed  and  published  respectively,  and  th 
•of  the  week,  month,  and  year  on  which  the  same  is  published;  and  if  any  person 
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Befcre  the  38  Oeo.  3,  c.  78,  it  was  holdeD,  upon  an  indictment  for  a  libel  in  a 
newspaper,  that  evidence  that  the  paper  had  been  sold  at  the  office  of  the  defendant, 
that  the  defendant,  as  proprietor  of  the  paper,  had  given  a  bond  to  the  stamp  office 
pursuant  to  the  29  Geo.  3,  c.  50,  s.  10,  for  securing  the  duties  on  the  advertise- 
ments, and  that  he  had  from  time  to  time  applied  to  the  stomp  office  respecting  the 
duties  on  the  paper,  was  evidence  to  be  left  to  the  jury,  to  show  that  the  defendant 
was  the  publisher. (2)     And  since  the  statute  it  has  been  held  to  be  sufficient  evi- 
dence of  a  publication  at  common  law  to  put  in  the  original  affidavit  of  the  pro- 
prietor stating  where  the  paper  was  to  be  published,  and  to  prove  that  a  paper  with 
I  corresponding  title,  containing  the  libel,  was  purchased  there.(a)     This  was  held 
in  a  case  where  it  *had  been  previously  ruled  that  in  order  to  render  the   r:|eqf  4. 
certified  copy  of  the  affidavit  made  by  the  proprietor  of  a  newspaper  evi-   *• 
dence  under  the  3^  Geo.  3,  c.  78,  it  must  either  appear  upon  the  jurat  that  the 
person  before  whom  it  was  made  had  authority  to  take  it,  or  this  fact  must  appear 
aliunde.(b)     So  the  delivery  of  a  newspaper  to  the  officer  at  the  stamp  office  is  a 
sufficient  publication  to  sustain  an  indictment  for  a  libel  in  the  paper.(c)     So  proof 
that  the  defendant,  as  proprietor  of  the  newspaper  in  which  a  libel  is  contained, 
accounted  with '  the  distributor  of  stamps  for  the  duty  on  advertisements  in  the 
paper,  is  sufficient  evidence  of  a  publication  by  the  defendant.(c^ )     An  affidavit 
according  to  the  statute,  together  with  the  production  of  a  newspaper,  correspond- 
ing in  every  respect  with  the  description  of  it  in  the  affidavit,  is  not  only  evidence 
of  the  publication  of  such  paper  by  the  parties  named,  but  is  also  evidence  of  its 
pablication  in  the  county  where  the  printing  of  it  is  described  to  be.(6)     The  same 
rule  applies  to  criminal  informations. (/)     Where  in  an  action  for  libel  in  a  news- 
paper a  certified  copy  of  the  stamp  office  declaration  was  put  in,  which  stated  the 
title  of  the  paper  to  be  **  The  Leicester  Herald  and  Midland  Counties  Advertiser," 
and  the  intended  place  of  publication  to  be  "  No.  23,  Charles  Street,  in  the  parish 
of  St.  Margaret,  in  the  borough  of  Leicester,''  and  the  paper  containing  the  libel 
bad  the  same  title,  but  the  place  of  publication  was  ^*  at  the  corner  of  Charles 
Street  and  Hadfield  Street,  in  the-  parish  of  St.  Margaret,  in  the  borough  of  Lei- 
cester j"  Lord  Denman,  C.  J.,  held  that  the  evidence  of  identity  was  8ufficient.(  (7) 
But  if  the  affidavit  from  the  stamp  office  and  the  paper  vary  in  the  place  where  the 
paper  is  stated  to  be  printed,  as  where  the  affidavit  stated  it  to  be  ^'  in  Union  Street, 
Castle  Street,"  and  the  paper  ^^  in  Union  Buildings,  John  Street,"  the  production 

koowiDglj  or  wilfully  print  or  publish,  or  cause  to  be  printed  or  published,  any  news- 
paper or  supplement  thereto  whereon  the  several  particulars  aforesaid  shall  not  be  printed, 
or  whereon  there  shall  be  printed  any  false  name,  addition,  place,  or  day,  or  whereon 
there  shall  be  printed  any  description  of  the  place  of  printing  or  publishing  such  news- 
paper which  shall  be  different  in  any  respect  from  the  description  of  the  house  or  building 
mentioned  in  the  declaration  required  by  this  Act,  to  be  made  relating  to  such  newspaper 
at  the  house  or  building  wherein  such  newspaper  is  intended  to  be  printed  or  published, 
^erj  such  person  shall  for  any  and  every  such  offence  forfeit  the  sum  of  twenty  pounds. 
(1)  Rex  V.  Topham,  4  T.  R.  126. 
(a)  Rex  0.  White,  3  Gampb.  100. 
{b)  Rex  V.  White,  3  Campb.  99. 
(cj  Rex  V.  Amphlit,  4  B.  &  C.  35  (10  E.  C.  L.  R). 
id)  Cook  r.  Ward,  6  Ring.  409  (19  E.  C.  L.  R.) ;  4  M.  &  P.  99. 

(e)  Rex  r.  Hart,  10  East  94;  Mayne  v.  Fletcher,  9  B.  &  C.  382  (17  E.  C.  L.  R.) ;  4  M.  & 
.ft.  311.     It  has  been  doubted  in  Ireland  whether,  in  addition  to  the  declaration  prescribed 
by  the  6  &  7  Will.  4,  c.  76,  purporting  to  have  been  made  by  a  person  of  the  same  Chris- 
tian and  surname  as  the  defendant,  some  evidence  must  not  be  given  of  the  identity  of  the 
'defendant  with  th4  person  who  signed  that  declaration :  Reg.  v.  O'Connell,  1  Cox  C.  C. 

(/)  Rex  V,  Donnison,  4  B.  &  Ad.  689  (24  E.  C.  L.  R.).  In  moving  for  a  criminal  infor- 
'^ation  for  a  libel  contained  in  a  newspaper,  the  most  correct  way  is  to  annex  it  to  the 
^^davits  ;  though  perhaps  it  may  be  enough  that  it  should  be  made  an  exhibit,  filed,  and 
^e  mle  drawn  up  on  reading  it :  per  Littledale,  J  ,  Reg.  v.  Woolmer,  12  A.  k  E.  422  (40 
^'  C.  L.  R.).  A  rule  may  properly  be  granted  on  an  affidavit,  the  stamp  office  certiHcate, 
^Hd  the  newspaper,  but  such  rule  cannot  be  supported  unless  the  rule  be  drawn  up  on 
'^^ing  the  newspaper  (per  Patteson,  J.,  ibid.),  tor  no  rule  is  stricter  than  that  reference 
^^H  b«  made  to  nothing,  upon  the  reading  of  which  the  rule  does  not  appear  to  be 
^*^%wn  op. 

is)  Baker  v.  Wilkinson,  G.  &  M.  399  (41  E.  C.  L.  R.). 
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of  the  affidavit  and  paper  is  not  sufficient. (^)  So  where  the  affidavit  described  the 
proprietor's  residence  to  be  in  "Red  Lion  Street,  St.  Ann's  Square,"  and  on  the 
paper  it  was  described  as  in  "  St.  Ann's  Square ;''  Lord  Tenterden  held  that  as  the 
party  was  not  excluded  from  other  proof  of  publication,  if  he  relied  on  the  statutory 
proof,  he  must  bring  himself  within  the  statute,  and  that  the  discrepancy  was 
fatal.(t)  In  moving  for  a  criminal  information  a  prosecutor  is  not  bound  to  adopt 
*^fiST  ^^®  statutory  proof,  *but  if  he  adopt  any  other  the  publication  most  be 
-I  shown  by  some  direct  proof,  as  that  a  party  bought  the  libel  at  the  defend- 
ant's shop ;  and  it  is  not  sufficient  to  produce  an  affidavit  stating  merely  that  the 
defendant  printed  and  published  a  libel  in  a  certain  newspaper  called,  &c.,  a  copy 
of  which  libel  is  hereunto  annexed,  and  to  annex  such  copy.(A;)  And  a  newspaper 
may  be  given  in  evidence,  though  it  is  not  one  of  the  copies  published,  and  though 
it  be  unstamped  at  the  time  of  trial.(/)  • 

Where  in  an  action  for  libel  to  prove  that  the  defendant,  Harmer,  was  the  pro- 
prietor of  the  "  Sun  "  newspaper,  a  certified  copy  of  the  declaration  made  at  the 
stamp  office  under  the  6  &  7  Will.  4,  c.  76,  s.  6,  was  put  in,  and  it  was  a  joint 
declaration,  and  stated  that,  "We  are  the  sole  proprietor;  that  is  to  say,  the  said 
James  Harmer,  as  legal  owner  as  mortgagee,  and  Murdo  Young,  as  owner  of  the 
equity  of  redemption;"  it  was  objected  that  this  declaration  showed  that  the  de- 
fendant was  a  mortgagee  only,  and  not  a  proprietor  against  whom  an  action  for 
libel  could  be  maintained ;  but  Lord  Campbell,  C.  J.,  held  that  the  defendant  was 
liable,  (m) 

Upon  the  trial  the  libel  must  in  gener&l  be  produced  on  the  part  of  the  prosecu- 
tion, and,  after  sufficient  proof  of  a  publication  by  the  defendant,  may  be  read ;  and 
if  the  libel  has  merely  been  exhibited  by  the  defendant,  and  he  refuses  on  the  trial 
to  produce  it,  after  notice  for  that  purpose,  parol  evidence  may  be  given  of  its  con- 
teDts.(n)  The  libellous  matter  must  be  set  out  in  the  indictment  ;(o)  and  the  libel 
proved  must  appear  to  correspond  with  the  statement  of  it  in  the  indictment,  and 
any  variation  in  the  sense  between  the  matter  charged  and  that  proved  will  be 
fatal.(jp)  But  the  mere  alteration  of  a  single  letter,  so  long  as  it  does  not  change  one 
word  into  another,  will  not  vitiate ;  though  the  smallest  variance,  if  it  renders  the 
meaning  different,  will  be  fatal. (g) 

The  libel  must  also  be  proved  to  have  been  published,  by  the  party  accused,  in 
the  county  laid  in  the  indictment. (r)     But  if  a  man  write  a  libel  in  one  county 
and  consent  to  its  publication  in  another,  the  consent  is  sufficient  to  charge  him  iix 
the  latter  county.(8)^     So  if  a  man  write  a  libel  in  London,  and  send  it  by  pos*^ 
addressed  to  a  person  in  Exeter,  he  is  guilty  of  a  publication  in  Exeter.(0     Ahl^ 

(h)  Rex  r.  Franceys,  2  Ad.  k  E.  49  (29  E.  C.  L.  R.). 

(t)  Murray  v.  Souter,  cited,  6  Bing.  414  (19  E.  C.  L.  R.),  in  Cook  v.  Ward.  These  cfl^^ei 
were  before  the  new  Act,  which  seems  framed  to  avoid  trifling  variances.  See  onitf »  p* 
361. 

(k)  Reg.  V.  Baldwin,  8  A.  k.  E.  168  (35  E.  C.  L.  R.),  and  see  Watts  v.  Fraser,  7  A.  A?  B- 
223  (34  E.  C.  L.  R.),  and  gu.  whether  the  means  of  proof  given  by  the  6*7  Will.  4,  c-  76, 
be  applicable  to  a  libel  published  by  a  plaintiff. 

(I)  Rex  V.  Pearce,  Peake's  N.  P.  C.  75. 

(m)  Duke  of  Brunswick  v.  Harmer,  3  C.  &  K.  10. 

(n)  By  Buller,  J.,  in  Rex  v.  Watson  and  others,  2  T.  R.  201. 

?o)  Rex  V.  Sacheverell,  15  Sta.  Tri.  466. 

Ip)  Tabart  v.  Tipper,  1  Campb.  352.  And  if  it  appears  upon  the  proof  that  parts  o^  "• 
libel  which  are  separated  by  intervening  matter  are  set  forth  as  if  they  were  contintm^'*''^ 
it  will  be  bad,  if  the  sense  is  altered  by  the  passage  omitted :  Id.  Ibid.  It  is  settled  '^^^ 
the  whole  libel  need  not  be  set  forth  in  the  indictment;  but  if  any  part  qaali6es  the  -^"^^^^ 
it  may  be  given  in  evidence  :  2  Salk.  417.  See  the  9  Geo.  4,  c.  15,  and  14  4  15  Yics-'^'  ^* 
100,  s.  1,  as  to  amendments  of  variances, />o«<,  Evidence. 

(q)  Rex  V.  Beech,  1  Leach  133 ;  Rex  v.  Hart,  1  Leach  145. 

(r)  Case  of  the  Seven  Bishops,  12  St.  Tri.  354.  («)  12  St.  Tr.  331. 

(t)  Id.  Ibid.  332. 

1  A  libel  was  published  in  Rhode  Island,  in  a  newspaper  that  usually  circulated  in. 
eounty  of  Bristol  (Mass.),  and  the  number  containing  the  libel  was  received  andclrcuL 
in  that  county;  it  was  held  that  this  was  competent  and  coQcluBiTe  eridence  of  pabS^ 
tion  there  :  Comm.  v.  Blanding,  3  Pick.  304. 
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where  the  defendant  wrote  a  libel  in  Leicestershire,  with  intent  to  publish  it  in 
Middleeez,  and  published  it  in  Middlesex  accordingly,  and  the  information  against 
*him  was  in  Leicestershire;  three  of  the  judges  held  the  information  right:   r:|c*>^/* 
but  Bayley,  J.,  doubted. (u)     From  the  same  case  it  appears  to  have  been   ^ 
considered  that  delivering  a  libel  sealed,  in  order  that  it  may  be  opened  and  pub- 
lished by  a  third  person  in  a  distant  county,  is  a  publication  in  the  county  in 
which  it  so  delivered ;  and  further,  that  if  delivering  it  open  were  essential,  proof 
that  the  defendant  wrote  it  in  county  A.,  and  that  C.  delivered  it  unsealed  to  D. 
in  county  B.,  would  heprimd  facie  evidence  that  the  defendant  delivered  it  open 
to  C  in  the  county  A.,  though  there  be  no  evidence  of  C/s  having  been  in  county 
A.  about  the  time ;  or  that  application  had  been  made  to  D.  to  know  of  whom  he 
received  it.     The  information  was  in  the  county  of  Leicester,  for  writing  and  pub- 
lishing a  libel ;  and  it  was  proved  by  the  date  of  the  letter  that  the  defendant 
wrote  it  in  that  county,  and  that  Bickersteth  delivered  it  to  Brooks  for  publication 
in  the  county  of  Middlesex,  it  being  then  unsealed.     Bickersteth  was  not  called  as 
t  witness ;  and  there  was  no  evidence  of  his  having  been  in  the  county  of  Leicester, 
or  how  the  libel  came  to  him.     The  jury  were  told  that  as  Bickersteth  had  it  open, 
they  might  presume  that  he  received  it  open  \  and  that,  as  the  defendant  wrote  it 
in  the  county  of  Leicester,  it  might  be  presumed  that  Bickersteth  received  it  in 
that  county;  and  three  judges  held  against  the  opinion  of  Bayley,  J.,  that  this 
direction  was  proper ;  and  they  also  held  that  if  the  delivering  open  could  not  be 
presumed,  a  delivery  sealed  with  a  view  to  and  for  the  purpose  of  publication  was  a 
pablication ;  and  they  thought  there  was  sufficient  ground  for  presuming  some  de- 
Hvery,  either  open  or  sealed,  in  the  county  of  Leicester. (u)     It  appears  from  this 
cane  that  the  dating  a  libel  at  a  particular  place  is  evidence  of  its  having  been 
written  at  that  place. (1/7)     The  post-mark  upon  a  letter  has  been  considered  as  no 
evidence  for  the  purpose  of  proving  that  the  letter  was  put  into  the  post-office  at 
the  place  mentioned  by  such  post-mark.(x)      But  it  appears  to  be  the  better 
opinion  that  such  post-marks,  whether  in  town  or  country,  proved  to  be  such,  are 
evidence  that  the  letters  on  which  they  exist  were  in  the  offices  to  which  the  post- 
marks belong  at  the  dates  thereby  specified. (y)     But  a  mark  of  double  postage 
^ving  been  paid  on  such  letter  is  not  of  itself  sufficient  evidence  that  the  letter 
contained  an  en  closure,  (z)     If  a  libellous  letter  is  sent  by  the  post,  addressed  to  a 
party  at  a  place  out  of  the  county  in  which  the  venue  is  laid  in  an  indictmeht  for 
Ae  libel,  yet,  if  it  were  first  received  by  him  within  that  county,  it  is  a  sufficient 
publication  to  support  the  indictment. (a)     Owning  to  the  signature  to  a  libel  is  no 
evidence  in  *what  county  it  was  signed.    This  was  held  in  the  celebrated  case  of  r*n^7 
Ae  Seven  Bishops ;  but  additional  evidence  being  afterwards  given  that  the   ^ 
bishops  applied  to  the  Lord  President  of  the  Council  about  delivering  a  petition  to  the 
Kingj  and  that  they  were  admitted  to  the  King  for  that  purpose  in  Middlesex,  the 
was  left  to  the  jury.(Z»)     It' has  been  held  to  be  sufficient  to  prove  a  defendant 


(tt)  Rex  r.  Burdett,  4  B.  &  A.  95  (6  E.  C.  L.  R.). 
(tj)  Ibid.,  and  MS.  Bayley,  J. 
(•r)  Rex  p.  Burdett,  4  B.  &  A.  95  (6  E.  C.  L.  R.). 
_     (z)  Rex  p.  Watson,  1  Campb.  215;  Lord  EUenboroagh,  0.  J.,  said  the  postmark  might 
*^ve  been  forged. 

^  iy)  Rex  V.  Plumer,  Hil.  T.  1824,  M.S.,  Bayley,  J.,  and  R.  k  R.  264;  Rex  v.  Johnson,  7 
^*«t  65 ;  2  Stark.  Bvid.  456,  and  Fletcher  »  Braddyll,  note  (g),  ibid. 

(x)  Rex  9.  Plumer,  anity  note  (y).     Some  person  who  paid  or  received   the   postage 
•*^ould  be  called. 

(a)  Rex  9.  Watson,  1  Campb.  215;  and  see  Rex  v.  Middleton,  1  Str.  79.  In  the  case  of 
V.  Johnson,  7  East  65,  the  publisher  of  a  public  register  received  an  anonymous  letter, 
^^cidering  certain  political  information  on  Irish  affairs,  and  requiring  to  know  to  whom 
j^^ters  should  be  directed,  to  which  an  answer  was  returned  in  the  register,  after  which 
'^^^ received  two  letters  in  the  same  handwriting  directed  as  mentioned,  and  having  the 
''^•h  post-mark  on  the  envelopes,  which  two  letters  were  proved  to  be  in  the  handwriting 
the  defendant,  the  previous  letter  having  been  destroyed,  it  was  held  that  this  was  a 
"^cient  groand  for  the  Court  to  have  the  letters  read;  and  the  letters  themselves  con- 
>^ing  expressions  of  the  writer,  indicative  of  his  having  sent  them  to  the  publisher  of 
register  in  Middlesex  for  the  purpose  of  publication,  the  whole  was  evidence  sufficient 
the  jury  to  find  a  publication  by  the  procurement  of  the  defendant  in  Middlesex. 
(6)  Cmo  of  Seven  Bishops,  12  St.  Tri.  183. 
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to  have  published  a  libel  whithout  proving  him  to  have  composed  it,  upon  a  count 
in  an  inibrmation  charging  him  with  having  "  composed,  printed,  and  pablished" 
it.(c)  So  if  the  defendant  is  charged  by  a  count  in  an  indictment  with  having 
"  composed,  pHnted^  and  published"  a  libel,  if  the  evidence  be  that  he  only  com- 
posed and  published  it,  he  may  be  found  guilty  of  the  composing  and  publishing, 
and  acquitted  of  the  printing.(<Z)  Or  he  may  be  found  guilty  of  the  printing 
only,  upon  an  indictment  for  printing  and  publishing,  if  the  evidence  shows  him 
to  have  assisted  in  the  printing,  and  to  have  had  nothing  to  do  with  the  publishing.(e) 
.  If  the  libel  be  in  a  foreign  language^  as  it  is  necessary  that  it  should  be  set  forth 
in  the  indictment  in  the  original  language,  and  also  in  an  English  translation,  it 
will  be  necessary  to  prove  .the  translation  to  be  correct.  Thus  upon  the  trial  of  an 
information  against  the  defendant  for  a  libel  in  the  French  language  on  Napoleon 
Buonaparte,  after  the  witness  had  proved  the  purchase  of  some  copies  of  the  book 
from  a  certain  bookseller,  and  the  bookseller  had  proved  that  the  defendant  was 
the  publisher  and  had  employed  him  to  dispose  of  the  copies  on  his  account,  and 
that  he  had  accounted  for  them ;  an  interpreter  was  called,  who  swore  that  he 
understood  the  French  language,  and  that  the  translation  was  correct.  The  inter- 
preter then  read  the  whole  of  that  which  was  charged  to  be  a  libel  in  the  original; 
and  then  the  translation  was  read  by  the  clerk  at  Nisi  Prius.(/) 

Where  an  information  for  libel  stated  that  the  prosecutor  had  received  certain 
anonymous  letters,  and  that  the  defendant  published  a  libellous  placard  of  and  con- 
cerning those  letters,  and  the  placard  asked,  "  Were  you  not  warned  that  your 
character  was  at  stake  V*  and  the  prosecutor  stated  that  he  should  not  have  under- 
stood the  meaning  of  the  placard  if  he  had  not  also  seen  the  letters,  and  that  he 
understood  the  passage  in  the  placard  to  allude  to  the  letters,  it  was  held  that  the 
letters  were  admissible  without  proving  who  wrote  or  sent  them,  as  the  placard 
referred  to  them,  and  would  not  be  intelligible  without  them,  and  that  a  defendant, 
^opq-i  *who  refers  to  other  papers  in  his  publication,  must  submit  to  have  them 
^   read  as  explanatory  of  such  publication. (^) 

Depositions  taken  before  a  magistrate  were  not  evidence  upon  a  trial  for  a  libel, 
under  the  1  &  2  Ph.  &  M.  c.  13,  and  2  &  3  Ph,  &  M  c.  10.(70  which  extended  only 
to  cases  of  felony.(0     But  as  the  11  &  12  Vict.  c.  42,  extends  to  misdemeanors, 
it  should  seem  that  such  depositions  would  now  be  evidence.     A  Gazette  is  evi- 
dencerto  prove  an  averment  in  an  information  for  a  libel,  "that  divers  addresses, 
&c.,  had  been  presented  to  his  Majesty  by  divers  of  his  loving  subjects.(^)     The 
Kivg\  proclamation^  reciting  that  it  had  been  represented  that  certain  outrages 
had  been  committed  in  different  parts  of  certain  counties,  and  offering  a  reward  for 
the  discovery  and  apprehension  of  offenders,  has  been  held  admissible  evidence  t< 
prove  an  introductory  averment,  in  an  information  for  a  libel,  that  divers  acts 
outrage  had  been  committed  in  those  parts.(/)     And  a  preamble  to  an   Act 
Parliament,  reciting  the  existence  of  such  outrages,  and  making  provision  again' 
them,  was  also  held  to  be  admissible  for  the  same  purpose.(m) 

The  criminal  intention  of  the  defendant  will  be  a  matter  of  indifference  from  t^ 
nature  of  the  publication.  In  order  to  constitute  a  libel  the  mind  must  be  in  fai3^1^t, 
and  show  a  malicious  intention  to  defame ;  for,  if  published  inadvertently,  it  '^rill 
not  be  a  libel ;  but  where  a  libellous  publication  appears  unexplained  by  any  o'vi- 
dence,  the  jury  should  judge  from  the  overt  act;  and,  where  the  publication  c5C>ti- 
tains  a  charge  slanderous  in  its  nature,  should  from  thence  infer  that  the  intcn.*'*^' 

(c)  Rex  ».  Hunt,  2  Campb.  583. 

\d)  Rex  V.  Williams,  2  Campb.  646,  Lawrence,  J.,  said,  "  There  is  certainly  no  proof  "^"^ 
the  defendant  jprfn/«c?  the  libel  in  question  ;  but  he  may  be  acquitted  of  the  printing,    ^ 
found  guilty  of  the  composing  and  publishing.     His  delivering  the  libel  in  his  own  b^'*^^ 
writing  to  the  printer  is  abundant  evidence  of  the  latter  offence."     A  verdict  was  acc^^ 
ingly  found  and  recorded  of  **  Guilty,  except  as  to  printing  the  libel." 

(e)  Rex  r.  Knell,  1  Barnard  305. 

(/)  Rex  V.  Peltier,  Selw.  N.  P.  1048. 

{g)  Rex  V,  Slaney,  5  C.  &  P.  213  (24  E.  C.  L.  R.),  Lord  Tenterden,  C.  J. 

[h)  Repealed  by  7  Geo.  4,  c.  64,  s.  33. 

(i)  Rex  V.  Paine,  5  Mod.  163.  (*)  Rex  v.  Holt,  5  T.  R.  436. 

[I)  Rex  V.  Sutton,  4  M.  &  S.  532.  \m)  Id.     Ibid. 
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was  malicious. (n)     It  is  a  general  rule  that  an  act  unlawful  in  itself,  and  injurious 
to  another,  is  considered  both  in  law  and  reason  to  be  done  mah  animo  towards 
the  person  injured ;  and  this  is  all  that  is  meant  by  a  charge  of  malice  in  a  declara- 
tion for  libel,  which  is  introduced  rather  to  exclude  the  supposition  that  the  publi- 
cation may  have  been  made  on  some  innocent  occasion  than  for  any  other  purpose.(o)^ 
The  intention  may  be  collected  from  the  libel,  -unless  the  mode  of  publication,  or 
other  circumstances,  explain  it :  and  the  publisher  must  be  presumed  to  intend  what 
the  publication  is  likely  to  produce ;  so  that  if  it  is  likely  to  excite  sedition,  he 
most  be  presumed  to  have  intended  that  it  should  have  that  effect.(p)     Publishing 
what  is  a  libel  without  excuse  is  indictable,  though  the  publisher  bo  free  from  what 
in  common  parlance  is  called  malice ;  for  defaming  wilfully  without  excuse  is  in 
law  malicious.     And  even  if  it  could   be   an   excuse,  that  the   publisher   held 
what  he   published   to   be   true,   it   is    not    so   if   he    professes    to   publish    it 
*from  authority.     A  newspaper  contained  this  paragraph :   "  the  malady  r*o/»Q 
under  which  his  Majesty  labors  is  of  an  alarming  nature  (meaning  insanity) ;  ^ 
it  is  from  authority  we  speak/'    At  the  trial  of  the  indictment  for  this  publication, 
the  jury  asked  if  malicious  intention  were  necessary  to  constitute  a  libel ;  to  which 
Abbott,  C.  J.,  answered,  that  a  man  must  have  intended  to  do  what  his  act  was 
calculated  to  effect;  and  the  jury  found  the  defendant  guilty.     Upon  a  motion  for 
a  new  trial  it  was  admitted  that  the  paragraph  was  libellous,  but  it  was  urged  that 
malice  was  essential  to  make  the  defendant  criminal ;  that  he  believed  the  King  to 
have  been  so  afflicted,  and  that  the  answer  to  the  question  by  the  jury  was  incorrect. 
But  the  Court  thought  otherwise,  as  the  defendant  must  know  if  he  spoke  from 
authority,  and  could  have  proved  it :  and  if  malice  were  a  question  of  fact,  a  man 
must  be  presumed  to  have  intended  to  produce  the  effect  which  his  act  will  naturally 
produce ;  and  libelling  without  excuse  is  legal  malice.(g)     A  person  who  publishes 
matter  injurious  to  the  character  of  another  must  be  considered,  in  point  of  law,  to 
have  intended  the  consequences  resulting  from  that  act,(r)  for  every  man  must  be 
presumed  to  intend  the  natural  and  ordinary  consequences  of  his  own  act.(s)     The 
judge,  therefore,  ought  not  to  leave  it  as  a  question  to  the  jury,  whether  the  de- 
fendant intended  to  injure  the  person  libelled,  but  whether  the  tendency  of  the 
publication  was  injurious  to  such  person. (<)     In  some  cases,  however,  the  paper  or 
other  matter  may  be  libellous  only  with  reference  to  circumstances  which  should  be 
Iftid  before  the  jury  by  evidence. 

In  order  to  show  the  existence  of  actual  malice  in  the  mind  of  the  writer  of  a 
libel,  other  libels,  whether  written  previously  or  subsequently,  are  admissible  in 
evidence.(u)  But  where  a  considerable  interval  has  elapsed  between  the  publica- 
tion of  the  libel  complained  of  and  subsequent  statements  offered  as  evidence  of 
malice,  the  judge  ought  to  direct  the  jury  to  consider  whether  these  statements 

(n)  By  Lord  Kenyon,  0.  J.,  in  Rex  v.  Lord  Abingdon,  1  Esp.  228.  And  see  Rex  v.  Top- 
h&m,  4  T.  R.  L27,  and  Rex  v.  Woodfall,  5  Burr.  2667.  In  a  case  of  an  action  for  a  libel 
contained  in  the  '^  Statesman"  newspaper,  subsequent  publications  by  the  defendant  in  the 
'*  Statesman"  newspaper  were  tendered  in  evidence  to  show  quo  animo  the  defendant  pub- 
lished the  paragraph  in  question.  Lord  Ellenborough  said,  "  No  doubt  they  would  be 
i^dmissible  in  the  case  of  an  indictment ;  and  so  they  would  here  show  the  intention  of 
the  party,  if  it  were  at  all  equivocal ;  but  if  they  be  not  admitted  for  that  purpose,  they 
Certainly  are  not  admissible  for  the  purpose  of  enhancing  the  damages  :"  Stuart  v.  Lovel, 
2  SUrk  R.  93  (3  E.  C.  L.  R.). 

(o)  Per  Lord  Tenterden,  C.   J.,   Duncan  ».  Thwaites,  3  B.  &  C.  584,  585  (10  E.  C. 
L.  R.). 

ip)  Rex  V.  Burdett,  4  B.  &  A.  95  (6  E.  C.  L.  R) ;  Reg.  v.  Lovett,  9  C."  k  P.  402  (38  E.  0. 
*-.  R.),  Littledale,  J. 

(q)  Rex  V.  Harvey,  2  B.  &  C.  257  (9  E.  0.  L.  R.). 

(r)  Per  Lord  Tenterden,  C.  J.,  Fisher  v.  Clement,  10  B.  k  C.  472  (21  E.  0.  L.  R.). 
_   (i)  Per  Lord  Tenterden,  C.  J.,  Uaire  v.  Wilson,  9  B.  &  C.  643  (17  E.  C.  L.  R.) ;  4  M.  & 
*^-  605. 

(t)  Haire  v.  Wilson,  supra. 

(tt)  Pearson  v.  Lemaitre,  5  M.  &  G.  700;  Darby  v.  Ouseley,  1  H.  &  N.  1. 

^  '  Halice  in  the  publisher  of  a  libel  does  not  imply  personal  ill-will  towards  the  person 
**beU€d:  Comm.  v,  Benner,  9  Mete.  410. 
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may  not  refer  to  something  which  happened  subsequently  to  the  libel,  so  as  not  to 
show  malice  at  the  time  of  the  publication  of  the  libel. (t?)  Where  therefore  the 
House  of  Lords  asked  the  judges  ^^  in  an  action  for  libel,  when  the  plea  of  the 
general  issue  is  pleaded,  and  also  a  plea  under  the  6  &  7  Vict.  c.  96,  s.  1,  denying 
actual  malice,  and  stating  the  publication  of  an  apology  set  forth  in  the  plea,  is  it 
admissible  upon  a  trial  for  the  plaintiff  to  give  evidence  of  other  publications  by  the 
defendant  (some  of  them  more  than  six  years  before  the  publication  complained  of) 
of  and  concerning  the  plaintiff,  in  order  to  prove  malice  against  the  defendant?" 
the  judges  answered,  "  We  are  all  of  opinion  that,  under  such  a  plea,  the  publica- 
tion (»f  the  previous  libels  on  the  plaintiff  by  the  defendant  is  admissible  evidence 
to  show  that  the  defendant  wrote  the  libel  in  question  with  actual  malice  against 
the  plaintiff.  A  long  practice  of  libelling  the  plaintiff  may  show  in  the  most  satis- 
factory manner  that  the  defendant  was  actuated  by  malice  in  the  particular  publi- 

*^7m  ^^^^^*^j  *"^  ^^^^^  ^^  ^^^  ^^^  ^^®  place  ^through  carelessness  or  inadvertence; 
■'  and  the  more  the  evidence  approaches  to  the  proof  of  a  systematic  practice, 
the  more  convincing  it  is.  The  circumstance  that  the  other  libels  are  more  or  less 
frequent,  or  more  or  less  remote  from  the  time  of  the  publication  of  that  in  question, 
merely  affects  the  weight,  not  the  admissibility  of  the  evidence.''  And  the  House 
of  Lords  held  accordingly.(2£?) 

Where  an  information  for  libel  alleged  that  a  person  unknown  murdered  E. 
Grim  wood,  and  that  one  Hubbard  had  been  arrested  on  the  charge  of  committing 
the  murder  and  discharged,  and  the  libel  set  out  spoke  of  ^'  the  acquittal  of  Hub- 
bard for  the  murder  of  E.  Grimwood ;"  it  was  held  that  the  inducement  was  proved 
by  evidence  that  a  person  had  been  murdered,  and  that  Hubbard  had  been  charged 
with  the  murder  and  afterwards  discharged,  and  that  at  the  inquest  held  on  the 
body  witnesses  called  the  deceased  by  the  name  of  E.  Grimwood,  and  that  this  last 
fact  might  be  proved  by  the  coroner,  and  that  he  might  for  this  purpose  use  an 
inquisition  drawn  up  on  paper. (x) 

W  here  a  declaration  for  libel  set  out  the  following  passage :  "  We  would  suggest 
to  the  ex-Duke  of  Brunswick  the  propriety  of  withdrawing  into  his  own  natural 
and  sinister  obscurity"  (meaning  thereby  to  insinuate  that  the  plaintiff  was  guilty 
of  unnatural  practices).  Lord  Campbell,  C.  J.,  refused  to  permit  a  witness  to  be 
asked  if  he  had  read  the  libel,  and  what  he  understood  by  the  word  "  natural " 
printed  in  italics,  as  it  was  for  the  jury  to  form  their  own  opinion  as  to  what  was 
meant  by  the  word  so  printed.(y) 

In  an  action  for  a  libel  it  appeared  that  the  plaintiff,  an  attorney,  was  employed 
by  one  Nash  to  bring  an  action  against  an  executor ;  and  that  the  defendant,  who 
was  employed  to  adjust  the  executor's  accounts,  finding  that  an  action  was  about  to 
be  commenced  against  the  executor,  wrote  a  letter  to  Nash  blaming  him  for  allowing 
the  plaintiff  to  sue,  and  containing  this  passage,  ^^  If  you  will  be  misled  by  an 
attorney,  who  only  considers  his  own  interest,  you  will  have  to  repent  it;  you  may 
think  when  you  have  once  ordered  your  attorney  to  write  to  Mr.  G.,  he  would  not 
do  any  more  without  your  further  orders ;  but  if  you  once  set  him  about  it,  he  will 
go  any  length  without  further  orders."  And  it  was  held  that  the  question  whether 
this  letter  applied  to  the  plaintiff  individually,  or  to  the  profession  at  large,  was 
properly  left  to  the  jury. (2) 

The  evidence  for  the  defence  will  now  depend  upon  the  defendant's  pleas ;  if  he 
plead  that  the  libellous  matter  is  true,  and  that  it  was  published  for  the  public 
benefit,  it  will  lie  upon  him  to  prove  these  facts;  but  if  he  plead  not  guilty  only, 
then  the  evidence  which  can  be  adduced  on  his  behalf  at  the  trial  will  in  general 
be  confined  to  a  very  narrow  compass.  There  may,  however,  be  cases  of  a  publi- 
cation in  point  of  law,  where  no  criminal  intention  can  be  imputed  to  the  party; 

(v)  Hemmings  v.  Gasson,  E.  B.  k  E.  346  (96  E.  0.  L.  R.). 

\w)  Barrett  v.  Long,  3  H.  L.  C.  395. 

(x)  Reg.  V.  Gregory,  8  Q.  B.  508  (55  E.  C.  L.  R.). 

(y)  Duke  of  Branswick  v.  Harrner,  3  G.  &  K.  10. 

(2)  Godson  V.  Home,  6  Moore  223.  And  it  seems  that  in  this  case  if  the  point  had  been 
made  at  the  trial  whether  this  was  a  confidential  communication  or  not;  such  poini  would 
not  necessarily  have  been  left  to  the  jury. 
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as  where  a  person  ^delivers  a  letter  without  knowing  its  contents,  or  delivers  r:|eqiji 
one  paper  instead  of  another  ;(a)  and  evidence  to  such  effect  may  be  pro-  ^ 
daced.  Where,  therefore,  an  action  was  brought  against  the  porter  of  a  coach  for 
t  libel  contained  in  a  hand-bill,  which  he  had  delivered  tied  up  in  a  paper  parcel, 
evidence  was  admitted  that  he  delivered  the  parcel  in  the  course  of  his  business 
without  any  knowledge  of  its  content8.(6)  But  it  is  not  competent  to  the  defend- 
ant to  prove  that  a  paper  similar  to  that,  for  the  publication  of  which  he  is  prose- 
cuted, was  published  on  a  former  occasion  by  other  persons,  who  have  never  been 
prosecuted  for  it.(c)  It  was  held,  in  a  case  where  the  supposed  libel  was  contained 
m  a  newspaper,  that  the  defendant  had  a  right  to  have  read  in  evidence  any  ex- 
tract from  the  same  paper,  connected  with  the  subject  of  the  passage  charged  as 
libellous,  although  disjointed  from  it  by  extraneous  matter,  and  printed  in  a  differ- 
ent character. (rZ)  Though  the  defendant  cannot  have  the  assistance  of  counsel  to 
examine  the  witnesses,  and  reserve  to  himself  the  right  of  addressing  the  jury,  yet 
if  he  conducts  his  defence  himself,  and  any  point  of  law  arises  which  he  professes 
himself  unable  to  argue,  the  Court  will  hear  this  argued  by  his  counsel. (e^ 

If  a  libel  imputes  to  a  man  a  triable  offence,  proof  of  the  truth  of  sucn  imputa- 
tion b  inadmissible  [without  a  plea  of  justification,]  for  it  would  be  trying  the 
qaestion  behind  the  man's  back,  and  creating  a  prejudice  upon  it.  Where  a  libel 
imputed  murder  to  certain  soldiers,  evidence  was  offered  of  the  truth  of  such  impu- 
tation, and  rejected :  and  the  Court  of  King's  Bench  were  unanimous  that  such 
evidence  was  rightly  rejected ;  for  the  persons  charged  might  afterwards  come  to 
be  tried,  and  might  be  prejudiced  by  the  previous  inquiry.(/) 

Where  a  libel  stated  that  there  was  a  riot  a  Carmarthen,  and  that  a  person  fired 

a  pistol  at  an  assemblage  of  persons,  and  it  was  proposed  to  prove  the  truth  of  these 

facts  in  order  to  enable  the  jury  to  decide  whether  the  remarks  in  the  libel  were 

not  within  the  limits  of  free  discussion,  it  was  held  that  the  evidence  was  iuadmis- 

sil>le,  for  the  jury  were  to  judge  upon  the  examination  of  the  libel  itself  (//) 

Where  an  information  for  a  libel  states  that  certain  transiictions  took  place,  and 
tfauat  the  libel  was  published  of  and  concerning  them,  and  then  sets  out  the  libel  as 
referring  to  them,  and  general  evidence  is  given  in  proof  of  such  transactions  on  the 
jMtrt  of  the  prosecution,  the  defendant  cannot,  therefore,  give  evidence  of  the  par- 
ticular nature  of  those  transactions  so  as  to  bring  into  issue  the  truth  or  falsehood 
oT  the  libel.  But  if  such  evidence  were  adduced,  hondfide^  to  show  that  the  trans- 
actions referred  to  in  the  alleged  libel  are  not  the  same  with  those  which  the  infor- 
in&tion  supposes  it  to  have  had  in  view,  it  is  admissible.(/<) 

*It  had  been  held  in  many  cases,  that,  on  trials  for  libels,  the  facts  of  r:|eq79 
writing,  printing,  or  publishing,  and  the  truth  of  the  innuendos  inserted  in   ^ 
the  proceedings,  were  the  only  matters  to  be  submitted  to  the  consideration  of  the 
jury:  but  the  justice  of  such  doctrine  being  questioned  and  ably  arraigned, (/)  the 
32  Geo.  3,  c.  60,  was  passed,  sec.  1  of  which  enacts  ''that  on  every  such. trial,  the 
j^  sworn  to  try  the  issue  may  give  a  general  verdict  of  guilty  or  not  guilty,  upon 
the  whole  matter  put  in  issue  upon  such  indictment  or  information  ;  and  shall  not 
he  required  or  directed,  by  the  Court  or  judge  before  whom  such  indictment  or  in- 
formation shall  be  tried,  to  find  the  defendant  or  defendants  guilty,  merely  on  the 
proof  of  the  publication  by  such  defendant  or  defendants  of  the  paper  charged  to  be 
*  "M,  and  of  the  sense  ascribed  to  the  same  in  such  indictment  or  information." 
-'v^ec.  2,  "the  Court,  or  judge  before  whom  such  indictment  or  information  shall 

.  (?)  By  Lord  Kenyon,  C.  J.,  in  Rex  v.  Topham,  4  T.  R.  127,  128 ;  Rex  v.  Nutt,  Fitz.  47. 

tbi      ^*y  ^'  Bream,  2  M.  &  Rob.  54.     PattesoD,  J.,  who  said  ^^primA  facie  he  was  answer- 
th  ^^^^  ^^^  ^^  ^^^^  delivered  and  put  into  publication  the  libel  complained  of,  and  was 

/J'J^re  called  upon  to  show  his  ignorance  of  the  contents." 

V  Hex  V,  Holt,  5  T.  R.  436.  (rf)  Rex  i>.  Lambert,  2  Campb.  398. 

}7  *^«x  p.  White,  3  Campb.  98. 

y)   Hex  ».  Burdett,  4  B.  &  A.  95  (6  E.  C.  L.  R.). 

\S)  Hex  I,.  Brigstock,  6  C.  &  P.  184  (25  E.  0.  L.  R.),  Patteson,  J. 

H  fe  **  ^'  Grant,  5  B.  &  Ad.  1081  (27  E.  C.  L.  R.).' 
l^.y  ^«e  the  celebrated  speeches  of  Mr.  Erskine,  in  the  case  of  the  Dean  of  St    Asapb, 
»l<l8W^y»l  Col.,  pp.  234,  264,  vol.  1. 
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be  tried,  shall  accordiDg  to  their  or  his  discretion,  give  their  or  his. opinion  and 
directions  to  the  jury,  on  the  matter  in  issue  between  the  King  and  the  defendant 
or  defendants,  in  like  manner  as  in  other  criminal  cases'/'(A*) 

In  criminal  cases  the  judge  is  to  define  the  crime,  and  the  jury  are  to  find  whether 
the  party  has  committed  that  offence ;  this  Act  made  it  the  same  in  cases  of  libel, 
the  practice  having  been  otherwise  before.  (Z)  It  has  been  the  course  for  a  long 
time  for  a  judge  in  cases  of  libel,  as  in  other  cases  of  a  criminal  nature,  first  to 
give  a  legal  definition  of  the  offence,  and  then  to  leave  it  to  the  jury  to  say, 
whether  the  facts  necessary  to  constitute  that  offence  are  proved  to  their  satisfac- 
tion ;  and  that,  whether  the  libel  is  the  subject  of  a  criminal  prosecution  or  civil 
action.  Whether  the  particular  publication,  the  subject  of  inquiry,  is  calculated  to 
injure  the  reputation  of  another,  by  exposing  him  to  hatred,  contempt,  or  ridicule,  is 
a  question  upon  which  a  jury  is  to  exercise  their  judgment,  and  pronounce  their 
opinion,  as  a  question  of  fact.  The  judge,  as  a  matter  of  advice  to  them  in  deciding 
that  question,  may  give  his  own  opinion  as  to  the -nature  of  the  publication,  but  is 
not  bound  to  do  so.(m)* 

It  appears  to  have  been  considered  that  the  judge  may  tell  the  jury  that  they  are 
to  take  the  law  from  him,  unless  they  are  satisfied  that  he  is  wrong.(n) 

The  judgment  in  cases  of  libel  at  common  law  is  in  the  discretion  of  the  Court, 
as  in  most  other  cases  of  misdemeanors;  and  usually  consists  of  fine,  imprisonment, 
and  the  finding  sureties  to  keep  the  peace.(o)  In  some  cases  prior  to  the  56  Geo. 
3,  c.  138,  the  offender  was  also  sentenced  to  the  pillory.  Judgment  was  given  on 
*^7^1  ^^^^  ^^  ^^^^  counts  of  an  information  that  the  defendant  be  imprisoned  on 
^  the  first  count  "  for  the  space  of  two  months  now  *next  ensuing;"  on  the 
second  count,  "  for  the  further  space  of  two  months,  to  be  computed  from  and  after 
the  end  and  expiration  of  his  imprisonment"  for  the  offence  mentioned  in  the  first 
count;  on  the  third  count,  for  the  further  space  of  two  months,  to  be  computed  in 
like  manner  from  the  end  of  the  imprisonment  on  the  second  count ;  and  on  the 
fourth  count,  for  the  further  space  of  two  months,  to  be  computed  in  like  manner 
from  the  end  of  the  imprisonment  on  the  third  count.  The  third  count  was  ad- 
judged on  error  to  be  insufficient :  but  it  was  held,  that  the  sentence  on  the  fourth 
count  was  not  thereby  invalidated,  and  that  the  imprisonment  on  it  was  to  be  com- 
puted from  the  end  of  the  imprisonment  on  the  second  count. (^)) 

In  the  case  of  a  blasphemous  or  seditious  libel,  the  60  Geo.  3,  &  1  Geo.  4,  c.  8, 
s.  4,  made  a  second  offence  punishable  by  banishment  from  the  King's  dominions, 
or  such  punishment  as  might  be  inflicted  in  cases  of  high  misdemeanor ;  but  the  11 
Geo.  4  &  1  Will.  4,  c.  73,  s.  1,  repealed  "so  much  and  such  parts  of  that  Act  as 
relate  to  the  sentence  of  banishment  for  the  second  offence ;"  consequently  the 
common  law  punishment  alone  remain8.(^) 

(k)  Sec. -3  provides  that  the  jury  may  find  a  special  verdict,  in  their  discretion,  as  L^i 
other  criminal  cases.  And  sec.  4,  that  defendants  may  move  in  arrest  of  judgment  ^s 
before  the  passing  of  the  Act. 

(I)  Per  Parke,  B.,  Parmiter  v.  Coupland,  6  M.  &  W.  105. 

(m)  Parmiter  v.  Coupland,  supra ;  Baylis  v.  Lawrence,  11  A.  &  E.  920  (39  E.  C.  L.  R-)  ; 
Paris  V.  Levy,  9  C.  B.  (N.  S.)  342  (99  E.  C.  L,  R.). 

(fi)  Rex  V.  Burdett,  4  B.  &  A.  95  (6  B.  C.  L.  R.). 

(o)  1  Hawk.  P.  C.  c.  73,  s.  21  ;  Bac.  Abr.  tit.  Libel  (0.) ;  Rex  v.  Middleton,  Fort.  201; 
Reg.  V,  Dunn,  12  Q.  B.  1026  (64  E.  G.  L.  R.).     As  to  the  punishment  of  leasing-ma.k^<^S 
sedition  and  blasphemy  in  Scotland,  see  6  Geo.  4,  c.  47. 
p)  Gregory  v.  Reg.  15  Q.  B.  974  (69  E.  C.  L.  R.). 

\q)  A  certificate  of  every  indictment  and  conviction  of  every  offender  convict©^    ° 


s 


any  second  offence,  and  is  to  be  sufficient  proof  of  the  conviction  of  such  offender.       ^^", 
in  all  cases  in  which  any  verdict  or  judgment  by  default  shall  be  had  against  any  p«*"*® 

1  In  an  indictment  for  a  libel,  the  indictment  must  set  forth  matter  on  its  facelibel^^^ 
in  which  case  the  court  is  to  judge  whether  it  be  so  or  not,  or  it  must  aver  th»^^ 
matter  charged,  though  not  on  its  face  libellous,  was  intended  in  fact  to  be  so,  and 
the  question  is  to  be  submitted  to  a  jury:  State  v.  White,  6  Ired.  418. 
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• ' 

Most  important  alterations  have  been  made  in  the  law  of  libel,  since  the  last 
edition,  by  Lord  Campbell's  Act,  and  it  has  been  thought  best  to  insert  it,  and  the 
decisions  npon  it,  in  this  place.  By  that  Act,(r)  6  &  7  Vict.  c.  96,  s.  3,  r^o^^ 
**'  If  any  person  shall  publish  or  threaten  to  publish  any  libel  upon  any  *- 
other  person,  or  shall  directly  or  indirectly  threaten  to  print  or  publish,  or  shall 
directly  or  indirectly  propose  to  abstain  from  printing  or  publishiug,  or  shall 
directly  or  indirectly  offer  to  prevent  the  printing  or  publishing,  of  any  matter  or 
thing  touching  any  other  person,  with  intent  to  extort  any  money  or  security  for 
money,  or  any  valuable  thing  from  such  or  any  other  person,  or  with  intent  to 
induce  any  person  to  confer  or  procure  for  any  person  any  appointment  or  office  of 
profit  or  trust,  every  such  offender,  on  being  convicted  thereof,  shall  be  liable  to  be 
imprisoned,  with  or  without  hard  labor,  in  the  common  gaol  or  house  of  correction, 
for  any  term  not  exceeding  three  years :  provided  always  that  nothing  heroin  con- 
tained shall  in  any  manner  alter  or  affect  any  law  now  in  force  in  respect  of  the 
sending  or  delivery  of  threatening  letters  or  writings." 

Sec.  4.  "  If  any  person  shall  maliciously  publish  any  defamatory  libel  xnowing 
the  same  to  be  false,  every  such  person,  being  convicted  thereof,  shall  be  liable  to 
be  imprisoned  in  the  common  gaol  or  house  of  correction  for  any  term  not  exceed- 
ing two  years,  and  to  pay  such  fine  as  the  Court  shall  award." 

Sec.  5.  "  If  any  pereon  shall  maliciously  publish  any  defamatory  libel,  every 
such  person,  being  convicted  thereof,  shall  be  liable  to  fine  or  imprisonment  or 
both,  as  the  Court  may  award,  such  imprisonment  not  to  exceed  the  term  of  one 
year."  . 

Sec.  6.  "  On  the  trial  of  any  indictment  or  information  for  a  defamatory  libel, 
the  defendant  having  pleaded  such  plea  as  hereinafter  mentioned,  the  truth  of  the 
matters  charged  may  be  inquired  into,  but  shall  not  amount  to  a  defence,  unless  it 
was  for  the  public  benefit  that  the  said  matters  charged  should  be  published ;  and 
that  to  entitle  the  defendant  to  give  evidence  of  the  truth  of  such  matters  charged 

for  publishing  any  blasphemous  or  seditioas  libel,  the  judge  or  court  may  make  an  order 
fnr  the  seizure  and  carrying  away  and  detaining  all  copies  of  the  libel  in  the  possession 
of  the  party,  or  of  any  other  person  named  in  the  order  for  his  use.  See  sees.  1,  2,  and 
*'so  sec.  3,  as  to  Scotland.  Sees.  8  and  9  provide  for  the  limitation  of  Mictions  brought 
for  anything  done  in  the  execution  of  the  Act.  By  sec.  10  the  punishment  of  persons 
coaTicted  of  libel  in  Scotland  is  not  to  be  altered. 

(y)  Sec.  1,  "for  the  better  protection  of  private  character,  and  for  more  effectually 
•©Curing  the  liberty  of  the  press,  and  for  better  preventing  abuses  in  exercising  the  said 
J'oerty,"  enacts,  *'  that  in  any  action  for  defamation  it  shall  be  lawful  for  the  defendant 
f^fter  notice  in  writing  of  his  intention  so  to  do,  duly  given  to  the  plaintiff  at  the  time  of 
I'Hiig  or  delivering  the  plea  in  such  action),  to  give  in  evidence,  in  mitigation  of  damages, 
^^*t  he  made  or  offered  an  apology  to  the  plaintiff  for  such  defamation  before  the  com- 
'^^^ncement  of  the  action,  or  as  soon  afterwards  as  he  had  an  opportunity  of  doing  so,  in 
^*^€  the  action  shall  have  been  commenced  before  there  was  an  opportunity  of  making  or 
^"«ring  such  apology." 

^ec.  2.  "  In  an  action  for  a  libel  contained  in  any  public  newspaper  or  other  periodical 

Publication  it  shall  be  competent  to  the  defendant  to  plead  that  such  libel  was  inserted 

^'^  such  newspaper  or  other  periodical  publication  without  actual  malice,  and  without 

^''oss  negligence,  and  that  before  the  commencement  of  the  action,  or  at  the  earliest 

opportunity  afterwards,  he  inserted  in  such  newspaper  or  other  periodical  publication  a 

^^\l  apology  for  the  said  libel,  or,  if  the  newspaper  or  periodical  publication  in  which  the 

'•jd  libel  appeared  should  be  ordinarily  published  at  intervals  exceeding  one  week,  had 

^^<^red  to  publish  the  said  apology  in  any  newspaper  or  periodical  publication  to  be 

Elected  by  the  plaintiff  in  such  action  ;  and  that  every  such  defendant  shall  upon  filing 

•^ch  plea  be  at  liberty  to  pay  into  court  a  sum  of  money  by  way  of  amends  for  the  injury 

•^atained  by  the  publication  of  such  libel,  and  such  payment  into  court  shall  be  of  the 

*^Uie  effect  and  be  available  in  the  same  manner  and  to  the  same  extent,  and  be  subject 

*^  the  same  rules  and  regulations  as  to  payment  of  costs  and  the  form  of  pleading,  except 

T^  far  as  regards  the  pleading  of  the  additional  facts  hereinbefore  required  to  be  pleaded 

I  y  such  defendant,  as  if  actions  for  libel  had  not  been  excepted  from  the  personal  actions 

1?^  ^hich  it  is  lawful  to  pay  money  into  court  under  an  Act  passed  in  the  session  of  Par- 

•*HieDt  held  in  the  fourth  year  of  his  late  Majesty,  intituled  *An  Act  for  the  further  Amend- 

^^nt  of  the  Law  and  the  better  Advancement  of  Justice  ;'  and  that  to  such  plea  to  such 

^^tion  it  shall  be  competent  to  the  plaintiff  to  reply  generally,  denying  the  whole  of  such 

2j*«."    By  the  8  A  9  Vict.  c.  75,  s.  2,  the  defendant  is  to  pay  money  into  court  when  the 

****«  if  filed;  and  see  15  k  16  Vict.  c.  76,  s.  70. 
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as  a  defence  to  such  indictment  or  information  it  shall  be  necessary  for  the  de- 
fendant, in  pleading  to  the  said  indictment  or  informatioif|  to  allege  the  truth  of 
the  said  matters  charged  in  the  manner  now  required  in  pleading  a  justification  to 
an  action  for  defamation,  and  further  to  allege  that  it  was  for  the  public  benefit 
that  the  said  matters  charged  should  be  published,  and  the  particular  fact  or  facts 
by  reason  whereof  it  was  for  the  public  benefit  that  the  said  matters  charged 
should  be  published ;  to  which  plea  the  prosecutor  shall  be  at  liberty  to  reply  gener- 
ally, denying  the  whole  thereof;  and  that  if  after  such  plea  the  defendant  shall  be 
convicted  on  such  indictment  or  information  it  shall  be  competent  to  the  Court,  in 
pronouncing  sentence,  to  consider  whether  the  guilt  of  the  defendant  is  aggravated 
or  mitigated  by  the  said  plea,  and  by  the  evidence  given  to  prove  or  to  disprove 
the  same :  provided  always,  that  the  truth  of  the  matters  charged  in  the  alleged 
libel  complained  of  by  such  indictment  or  information  shall  in  no  case  be  inquired 
into  without  such  plea  of  justification :  provided  also,  that,  in  addition  to  such  plea, 
it  shall  be  competent  to  the  defendant  to  plead  a  plea  of  not  guilty :  provided  also, 
that  nothing  in  this  Act  contained  shall  take  away  or  prejudice  any  defence  under 
jitoiyc-i  the  plea  of  not  guilty  which  it  is  now  competent  to  *the  defendant  to  make 
J  under  such  plea  to  any  action  or  indictment  or  information  for  defamatory 
words  or  libel." 

Sec.  7.  *'  Whensoever,  upon  the  trial  of  any  indictment  or  information  for  the 
publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence  shall  have  been  given 
which  shall  establish  a  presumptive  case  of  publication  against  the  defendant  by 
the  act  of  any  other  person  by  his  authority,  it  shall  be  competent  to  such  defendant 
to  prove  that  such  publication  was  made  without  his  authority,  consent,  or  know- 
ledge, and'  that  the  said  publication  did  not  arise  from  want  of  due  care  or  caution 
on  his  part." 

Sec.  8.  "  In  the  case  of  any  indictment  or  information  by  a  private  prosecutor 
for  the  publication  of  any  defamatory  libel,  if  judgment  shall  be  given  for  the  de- 
fendant, he  shall  be  entitled  to  recover  from  the  prosecutor  the  costs  sustained  by 
the  said  defendant  by  reason  of  such  indictment  or  information  ;  and  that  upon  a 
special  plea  of  justification  to  such  indictment  or  information,  if  the  issue  be  found 
for  the  proseciftor,  he  shall  be  entitled  to  recover  from  the  defendant  the  costs  sus- 
tained by  the  prosecutor  by  reason  of  such  plea,  such  costs  so  to  be  recovered  by 
the  defendant  or  prosecutor  respectively  to  be  taxed  by  the  proper  ofiicer  of  the 
Court  before  which  the  said  indictment  or  information  is  tried." 

Sec.  9.  "  Wherever  throughout  this  Act,  in  describing  the  plaintiff  or  the  de*^ 
fendant,  or  the  party  affectod  or  intended  to  be  affected  by  the  offence,  words 
used  importing  the  singular  number  or  the  masculine  gender  only,  yet  they  shal 
be  understood  to  include  several  persons  as  well  as  one  person,  and  females  as  we%.^ 
as  males,  unless  when  the  nature  of  the  provision  or  the  context  of  the  Act  sha^^ 
exclude  such  construction.'" 

The  prisoner  was  indicted  in  various  counts  for  publishing,  or  threatoning  ^c 
publish,  or  to  abstain  from  publishing,  a  certain  matter,  or  a  false  and  scandalo^^^ 
libel  with  intent  to  extort  money  from  one  W.  Gee,  and  in  other  counts  for  publish 
ing  a  certain  false  and  scandalous  libel ;  every  count  set  out  in  hsec  verba  the  wo^"^ 
published.  One  of  the  publications  was,  "  W.  Gee,  Solicitor,  Bishop  Stortfi 
To  be  sold  by  auction,  if  not  previously  disposed  of  by  private  contract,  a  deb 
the  above,  amounting  to  £3197,  due  upon  partnership  and  mortgage  transaetio 
The  other  was  similar,  but  stated  the  amount  to  be  £3900.  Bramwell,  B., 
opinion  that  these  publications  were  not  libellous,  as  each  was  a  mere  offer  on 
face  of  it  to  sell  an  alleged  debt,  which  it  did  not  necessarily  imply  an  inabilit; 
pay,  and  did  not,  on  the  evidence,  appear  to  be  false.  But  he  lefl  the  case  to 
jury,  telling  them  what  the  law  in  his  opinion  was,  and  leaving  them  to  appl 
Bramwell,  B.,  also  held  that,  assuming  the  intent  to  extort  money  were  prov 
was  not  necessary  that  the  matter  threatened  to  be  published  should  be  libell 
as  the  6  &  7  Vict  c.  96,  s.  3,  has  the  words  "  any  matter."  On  the  evide 
Bramwell,  B.;  was  of  opinion  that  there  was  no  intent  to  extort  money,  but  odI 
extort  accounts. (rr) 

(rr)  Beg.  o.  Coghlan,  4  F.  &  F.  316. 
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Where  one  count  charged  the  defendants  with  offering  to  prevent  the  publishing, 
ind  another  with  threatening  to  publish  certain  matters  of  the  prosecutor  with  intent 
to  extort  money,  and  the  defendants  appeared  to  have  attempted  to  obtain  money 
from  the  prosecutor  by  leading  him  to  believe  that  an  information  for  an  offence 
relating  to  the  post-horse  duties  would  be  laid  against  him,  and  that  they  would 
prevent  it  if  he  paid  them  a  sum  of  money,  it  was  held  that  the  evidence  did  not 
Bupport  the  counts.r^) 

It  has  been  held  m  Ireland  that  to  an  indictment  for  publishing  in  a  newspaper 
"a  certain  false,  defamatory,  malicious  and  seditious  libel "  concerning  Her  Majesty's 
Government  and  the  Parliament  of  the  United  Kingdom,  with  intent  to  create  dis^ 
affection  and  hatred  to  Her  Majesty's  Government  and  the  Parliament,  a  special 
plea  of  justification  cannot  be  pleaded  under  the  6  &  7  Vict.  c.  96,  s.  6.(^) 

Where  to  a  criminal  information  for  a  libel  the  defendant  pleaded  a  justification, 
ailing  that  the  imputations  contained  in  the  libel  were  true,  it  was  held  that  it 
was  not  competent  to  the  defendant  to  prove  that  imputations  identical  with  those 
in  the  libel  had  been  previously  published  in  a  book.(t£) 

Where  a  justification  is  pleaded  under  the  6  &  7  Vict.  c.  96,  s.  6,  to  an  informa- 
tion for  a  defamatory  libel,  and  the  libel  contains  several  distinct  imputations,  and 
the  plea  alleges  the  truth  of  *all,  and  is  traversed  generally,  if  the  evidence  ri^ioja 
£ELil  as  to  any  one  of  them  the  verdict  will  be  entered  generally  against  the  ^ 
defendant.  Where,  therefore,  upon  the  trial  of  such  an  issue  upon  such  a  plea, 
evidence  was  offered  in  support  of  some  only  of  the  imputations,  and  the  jury  found 
that  only  one  of  the  imputations  upon  which  evidence  was  offered  was  proved,  the 
verdict  was  entered  for  the  Crown  generally ;  for  all  authorities  agree  that  there 
can  be  no  partial  finding  for  a  defendant  on  the  ground  that  a  justification  is 
partially  e8tablished.(w) 

By  the  express  enactment  that,  wherever  there  is  a  conviction  aflcr  such  a  plea 
of  justification  •*  the  Court,  in  pronouncing  sentence,"  shall  "  consider  whether  the 
guilt  of  the  defendant  is  aggravated  or  mitigated  by  the  said  plea,  and  by  the  evi- 
dence given  to  prove  and  disprove  the  same,"  the  Court  is  to  consider  the  evidence 
CNQ  the  one  side  and  the  other,  and  to  form  their  own  conclusion  whether  it  aggra- 
vates or  mitigates  the  guilt  of  the  defendant,  and  they  are  to  apportion  the  punish- 
Qient  accordingly.  The  evidence,  as  it  appears  on  the  notes  of  the  judge  who 
presided  at  the  trial,  comes  in  place  of  affidavits  in  aggravation  and  mitigation  of 
punishment  when  sentence  is  to  be  pronounced,  and  by  that  the  sentence  is  to  be 
^^^^lated,  and  not  by  any  declaration  of  the  jury  as  to  the  credit  which  they  think 
ought  to  be  given  to  the  witnesses  (w") 

In  such  a  case  the  defendant  may,  m  mitigation  of  punishment,  show  by  affidavit 

^^ni  after  the  publication,  but  before  pleading,  information  was  given  to  him  which, 

^  true,  would  have  supported  an  allegation  in  the  plea,  evidence  having  been  given 

^*  the  trial  to  account  for  the  nonproduction  of  proof,  but  no  evidence  in  support 

^^  the  allegation  itself.     But  where  a  document,  which  would  have  supported  the 

plea,  has  been  rejected  at  the  trial  for  want  of  authentication  by  the  place  of  custody 

^^  otherwise,  its  contents  are  not  admissible  in  confirmation  of  the  defendant's  own 

^^davit  that  such  a  document  was  communicated  to  him  before  pleading.(x) 

.     If  a  libel  imputes  to  a  man  a  triable  offence,  affidavits  of  its  truth  cannot  be  given 

^  evidence  in  mitigation  of  punishment     But  if  a  libel  imports  to  be  founded  on 

^^ttain  newspaper  reports,  affidavits  of  the  existence  of  such  newspaper  reports  are 

Admissible ;  and  in  such  case  affidavits  of  the  falsehood  of  such  reports  cannot  be 

^^^ceived  in  aggravation.     A  libel  imported  to  bo  founded  on  certain  newspaper 

^^^ports,  and  upon  the  foundation  of  those  reports  charged  certain  troops  with  acta 

^^  murder :  after  conviction  the  defendant  offered  affidavits  that  the  newspapers 

3^<S  contain  those  reports,  and  also  other  affidavits  that  the  facts  were  true.     The 

ler  affidavits  were  received,  because  they  explained  the  situation  in  which  the 

(#)  Reg.  V,  Yates,  6  Cox  C.  C.  441. 

{t)  Reg.  V,  Duffy,  2  Cox  C.  C.  45. 

(u)  Reg.  p.  Newman,  1  E.  &  B.  268  (72  E.  C.  L.  R.).    See  ante^  p.  371, 

(v)  Reg.  V.  Newman,  I  B.  &  B.  558  (72  E.  C.  L.  R.). 

(w)  Ibid.  (z)  Ibid. 
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defeDdaDt  stood  at  the  time  he  ^rrote  the  libel,  and  showed  the  impression  under 
which  he  wrote ;  but  the  latter  were  rejected,  because  the  receiving  them  might  de- 
prive of  a  fair  trial  persons  who  might  afterwards  be  tried  for  the  murders ;  and  if 
murders  were  committed,  the  proper  course  was  to  prosecute  and  bring  to  a  fair 
trial,  not  to  libel  and  create  an  unfair  prejudice.(^) 

*V7^1  *Where  an  indictment  for  a  libel  on  the  governor  of  a  parish  workhouse 
•J  was  preferred  by  the  direction  and  carried  on  at  the  expense  of  the  select 
vestry  of  the  parish,  and  the  defendant  having  removed  it  into  the  King's  Bench 
by  certiorari  was  convicted,  it  was  held  that  the  party  libelled  was  not  the  "  party 
grieved"  within  the  5  &  6  Will.  &  M.  c.  11,  s.  3,  and,  therefore,  was  not  entitled 
to  costs.  (2;) 

On  a  criminal  information  for  libel  the  defendant,  if  he  obtain  a  verdict,  is 
entitled  to  costs  under  the  6  &  7  Vict.  c.  96,  s.  8,  though  he  has  not  pleaded  a 
special  plea  under  sec  6 ;  and  the  judge  cannot  deprive  him  of  costs  by  a  certificate, 
the  provision  in  the  4  &  5  Will.  &  M.  c.  18,  s.  2,  on  this  head  being  superseded 
by  the  later  Act. (a)  The  Court  of  Queen's  Bench  has  no  jurisdiction  to  direct 
the  clerk  of  assize  to  review  his  taxation  of  costs  (under  the  6  &  7  Vict.  c.  96,  s.  8j 
of  an  indictment  for  libel  tried  on  the  Crown  side  under  a  commission  of  oyer  and 
terminer.  But,  perhaps,  one  of  the  commissioners  under  that  commission  might  do 
so,  before  that  commission  was  superseded.(6) 
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of  riots,  routs,  and  unlawful  assemblies. 

The  distinction  between  these  offences  appears  to  be,  that  a  riot  is  a  tumultuous 
meeting  of  persons  upon  some  purpose  which  they  actually  execute  with  violence ; 
a  rout  is  a  similar  meeting  upon  a  purpose  which,  if  executed,  would  make  them 
rioters,  and  which  they  actually  make  a  motion  to  execute  ;  and  an  unlawful  assembly 
is  a  mere  assembly  of  persons  upon  a  purpose  which,  if  executed,  would  make  them 
rioters,  but  which  they  do  not  execute,  iwr  make  any  motion  to  ex€cmte,{a)  These 
offences  may  be  treated  of  more  at  large  in  the  order  in  which  they  have  been 
mentioned. 

I.  A  riot  is  described  to  be  a  tumultuous  'disturbance  of  the  peace  by  three, 
persons  or  more,  assembling  together  of  their  own  authority,  with  an  intent  mutual];^ 
to  assist  one  another  against  any  who  shall  oppose  them  in  the  execution  of  som- 
enterprise  of  a  private  nature,  and  afterwards  actually  executing  the  same,  in 
violent  and  turbulent  manner,  to  the  terror  of  the  people,  whether  the  act  intends 
were  of  itself  lawful  or  unlawful.  (6)* 

(y)  Rex  V.  Burdett,  4  B.  &  A.  314  (6  E.  C.  L.  R.). 

(z)  Rex  V,  Dewhurst,  5  B.  &  Ad.  405  (27  E.  C.  L.  R.).     See  Reg.  v,  Hawdon,  3  P- 
D.  44. 

(a)  Reg.  V.  Latimer,  15  Q.  B.  1077  (69  E.  C.  L.  R). 

\b)  Reg.  V.  Newhouse,  1  Bail.  C.  R.  129. 

la)  1  Hawk.  P.  C.  c.  65,  as.  1,  8,  9 ;  3  Inst.  176 ;  4  Blac.  Com.  146. 

\h)  1  Hawk.  P.  C.  c.  65,  s.  1.  Three  pertons  or  more  is  the  correct  description  of  ^^ 
number  of  persons  necessary  to  constitute  a  riotous  meeting;  but  it  should  be  obser^^ 
that  in  Hawkins  (c.  65,  ss.  2,  5,  7)  the  words  ^*  more  than  three  persons,"  are  three  ti*^ 
over  inserted  instead  of  *'  three  persons  or  more ;"  which  in  Burn's  Just.  tit.  Riot,  s^^* 
is  remarked  as  an  instance  that,  in  a  variety  of  matter,  it  is  impossible  for  the  mii>^ 
man  to  be  always  equally  attentive.  The  description  of  riot  stated  in  the  text,  and  t^*' 
from  the  work  of  Mr.  Serjeant  Hawkins,  is  submitted  as  that  which  would  probab^X^.. 
deemed  most  correct  at  the  present  time.  It  should  be  observed,  however,  that  rio^ 
been  described  dififerently  by  high  authority.    In  Reg.  v.  Soley  and  others,  11  Mod-    ' 


^  Comm.  V.  Runnells,  10  Mass.  518;  Pennsylvania  9.  Cribs,  Addis.  277;  Reap  v.  «-^^ 
gomery,  1  Yeates  419;  Pennsylvania  v.  Craig,  Addis.  191 ;  Pennsylvania  v,  Boghefi  *- 
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In  some  cases,  in  which  the  law  authorizes  force,  it  is  not  only  lawful,  hut  also 
oommendahle,  to  make  use  of  it ;  as  for  a  sheriff  or  constable,  or  perhaps  even  for 
a  private  person,  to  assemble  a  competent  number  of  people  in  order  with  force  to 
suppress  rebels,  or  enemies,  or  rioters ;  and  afterwards  with  such  force  actually  to 
suppress  them ;  or  for  a  justice  of  peace,  who  has  a  just  cause  to  fear  a  violent 
resistance,  to  laise  the  posscy  in  order  to  remove  a  force  in  making  an  entry  into, 
or  detaining  of,  lands.  Also,  it  seems  to  be  the  duty  of  a  sheriff,  or  other  minister 
of  justice,  having  the  execution  of  the  King's  writs,  and  being  resisted  in  en- 
deavoring to  execute  them,  to  raise  such  a  power  as  may  effectually  enable  them 
to  overpower  any  such  resistance :  yet  it  is  said  not  to  be  lawful  for  them  to  raise 
a  force  for  the  execution  of  a  civil  process,  uuless  they  find  a  resistance;  and  it  is 
certain  *that  they  are  highly  punishable  for  using  any  needless  outrage  or  t^icqitq 
violence.(c)  ^ 

It  seems  to  be  agreed,  that  the  injury  or  grievance  complained  of,  and  intended 
to  be  revenged  or  remedied  by  a  riotous  assembly,  must  relate  to  some  private 
quarrel  only  ;  as  the  enclosing  of  lands  in  which  the  inhabitants  of  a  town  claim 
s  right  of  common,  or  gaining  the  possession  of  tenements  the  title  whereof  is  in 
dispute,  or  such  like  matters  relating  to  the  interests  or  disputes  of  particular  per- 
sons, in  no  way  concerning  the  public.  For  the  proceedings  of  a  riotous  assembly 
on  a  public  or  general  account,  as  to  redress  grievances,  pull  down  all  inclosures, 
or  to  reform  religion,  and  also  resisting  the  King's  forces,  if  sent  to  keep  the  peace, 
may  amount  to  overt  acts  of  high  treason  by  levying  war  against  the  King.(d) 

It  seems  to  be  clearly  agreed  that  in  every  riot  there  must  be  some  such  circum- 
stances either  of  actual  force  or  violence,  or  at  least  of  an  apparent  tendency  thereto, 
a 8  are  naturally  apt  to  strike  a  terror  into  the  people;  as  the  show  of  armor, 
threatening  speeches,  or  turbulent  gestures ;  for  every  such  offence  must  be  laid  to 
I>c  done  in  terrorem  populi.(e)  But  it  is  not  necessary,  in  order  to  constitute  this 
orime,  that  personal  violence  should  have  been  committed.(/J  If  sufficient  force 
used  to  terrify  a  single  person,  it  is  enough,  though  no  otner  persons  are  near 
)ugh  to  be  within  reach  of  the  alarm.  Four  persons  went  to  a  cottage,  in  which 
as  one  old  man ;  one  of  them  began  to  knock  down  the  end  of  the  cottage  with 
D  axe,  and  knocked  part  of  the  woodwork  against  the  old  man ;  he  caught  the  old 
an  by  the  collar,  and  said,  ^^  Come,  you  must  go  out  of  the  house,"  and  he  did  go 
o^it,  and  the  prisoners  pulled  the  house  to  the  ground,  except  the  chimney ;  the 
j  ^^Mij  were  told  that  if  such  force  was  used  by  the  four  prisoners  as  to  terrify  the 
^>1^  man,  they  might  find  that  there  was  a  riot,  and  this  direction  was  held  right. (^) 
Upon  these  principles,  assemblies  at  wakes,  or  other  festival  times,  or  meetings 
»T  the  exercise  of  common  sports  or  diversions,  as  bull-baiting,  wrestling,  and 

olt,  G.  J.,  said,  "  The  books  are  obscure  in  the  definition  of  riots.     I  take  it,  it  is  not 

^cestary  to  say  they  assembled  for  that  purpose,  but  there  must  be  an  unlawful  assem- 

Ij;  and  as  to  what  act  will  make  a  riot,  or  trespass,  such  an  act  as  will  make  a  trespass 

'ill  make  a  riot.     If  a  number  of  men  assemble  with  arms,  in  terrorem  populi^  though  no 

't  it  done,  it  is  a  riot.     If  three  come  out  of  an  alehouse,  and  go  armed,  it  is  a  riot." 

(e)  1  Hawk.  P.  C.  c.  65,  s.  2 ;   19  Vin.  Abr.  tit.  RioU^  ^c.  (A.)  4. 

\i)  4  Blac.  Com.  147  ;  1  Hawk.  P.  C.  c.  65,  s.  6. 

U)  1  Hawk.  P.  C.  c.  65,  s.  5. 

(/)  Per  Mansfield,  C.  J.,  in  Clifford,  v.  Brandon,  2  Campb.  369. 

(g)  Reg.  V.  Phillips,  2  M.  C.  0.  252 ;  8.  o.  as  Reg.  v.  Langford,  C.  k  M.  602. 

^33;  State  v.  Bailey,  3  Blackf.  209 ;  Terpin  ».  State,  4  Ibid.  72 ;  State  v.  Connelly,  3  Rich. 

^^7;  Sbouse  r.  Comm.,  5  Barr  83;  State  v.  Slatcup,  1  Ired.  30  ;  State  v.  Snow,  18  Maine 

'  «46;  Williams  v.  State,  9  Miss  270 ;  Scott  v.  United  States,  1  Morris  142 ;  State  v.  Renton, 

*^^N.  H.  169;  State  r.  Brook,  1  Hill  (S.  C.)  362;  Coram,  v.  Berry,  5  Gray  93;  Sloan  p. 

^Ute,  9  Ind.  565 ;  Hardebeck  r.  State,  10  Ibid  459  ;  State  v.  Russell,  45  N.  H.  83 ;  Comm.  v. 

^*«bncy,  2  Allen  150. 

Persons  assembled  with  intent  to  whip  a  man,  or  to  have  it  done,  are  guilty  of  a  riot 
though  some  other  person  inflict  the  blows:  Newby  v.  Territory,  1  Oregon  163.  Four 
I^rsons,  acting  in  concert,  went  at  midnight  in  a  frolic  to  the  prosecutor's  stable  and 
^Qaved  his  horse's  tail ;  and  in  so  doing,  made  noise  enough  to  arouse  and  alarm  the 
"^mily,  held  that  they  w«re  indictable  for  a  riot:  State  v.  Alej^ander,  7  Rich.  5.  It  is  not 
''^cesiarj  that  the  act  of  the  rioters  should  be  in  fulfilment  of  an  unlawful  purpose  :  State 
*•  BUOr,  13  Rich.  (Law)  93. 
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such  like,  are  not  riotous.  (A )  And  upon  the  same  ground  also  it  seems  to  follow 
that  it  is  possible  for  three  persons  or  more  to  assemble  together  with  an  intention 
to  execute  a  wrongful  act,  and  also  actually  to  perform  their  intended  enterprise, 
without  being  rioters ;  as  if  a  man  assemble  a  number  of  persons  to  carry  away  a 
piece  of  timber  or  other  thing  to  which  he  claims  a  right,  and  which  cannot  be 
*Hfim  ^^''^^^  away  without  a  *number  of  persons,  this  will  not  of  itself  be  a  riot, 
-*  if  the  number  of  persons  are  not  more  than  are  necessary  for  the  purpose; 
and  if  there  are  no  threatening  words  used,  nor  any  other  disturbance  of  the 
peace ;  even  though  another  man  has  better  right  to  the  thing  carried  away,  and 
the  act  therefore  is  wrong  and  unlawful.(i)  Where  on  an  indictment  for  a  riot 
it  appeared  that  two  men  were  fighting  amidst  a  great  crowd,  and  that  some  per- 
sons were  aiding  and  assisting;  but  on  some  peace  officers  appearing  the  fight 
ceased,  and  the  fighters  quietly  yielded  to  the  officers :  Alderson,  B.,  held  that  this 
was  not  a  riot. (A-)  Much  more  may  any  person,  in  a  peaceable  manner,  assemble 
a  fit  number  of  persons  to  do  any  lawful  thing ;  as  to  remove  any  common  nuisance, 
or  any  nuisance  to  his  own  house  or  land.  And  he  may  do  this  before  any  preju- 
dice is  received  from  the  nuisance,  and  may  also  enter  into  another  man*s  ground 
for  the  purpose.  Thus,  where  a  man  having  erected  a  wear  across  a  common  navi- 
gable river,  divers  persons  assembled  with  spades  and  other  instruments  necessary 
for  removing  it,  and  dug  a  trench  in  the  land  of  the  man  who  made  the  wear  in 
order  to  turn  the  wat<;r  and  the  better  to  remove  it,  and  thus  removed  the  nuisance, 
it  was  holden  not  to  be  a  forcible  entry  nor  a  riot.(Z) 

But  if  there  be  violence  and  tumult,  it  has  been  generally  holden  not  to  make 
any  difference  whether  the  net  intended  to  be  done  by  the  persons  assembled  be  of 
itself  lawful  or  unlawful ;  from  whence  it  follows  that  if  three  or  more  persons 
assist  a  man  to  make  a  forcible  entry  into  lands  to  which  one  of  them  has  a  good 
right  of  entry;  or  if  the  like  number,  in  a  violent  and  tumultuous  manner,  join 
together  in  removing  a  nuisance  or  other  thing,  which  may  be  lawfully  done  in  a 
peaceable  manner,  they  are  as  properly  rioters  as  if  the  act  intended  to  be  done  by 
them  were  ever  so  unlawful  (m)  And  if  in  removing  a  nuisance  the  persons  assem- 
bled use  any  threatening  words  (such  as,  they  will  do  it  though  they  die  for  it,  or 
the  like,)  or  in  any  other  way  behave  in  apparent  disturbance  of  the  peace,  it 
seems  to  be  a  riot.(n)  So  where  on  an  indictment  for  riot  it  appeared  that  the 
defendants,  two  of  whom  were  bail  to  an  action  for  the  prosecutor,  put  in  by  bail 
to  the  sheriff  before  the  return  of  the  writ,  had  forcibly  entered  his  house,  and 
taken  him,  in  order  to  render  him.  Lord  Tenterden,  C.  J.,  held  that,  as  they 
were  not  justified  in  doing  so,  they  must  be  convicted.(o)  If  a  large  body  of  men 
assemble  themselves  together  for  the  purpose  of  obtaining  any  particular  end,  ao' 


(k)  1  Hawk.  P.  G.  c.  65,  s.  5.     But  see  in  2  Chit.  Crim.  L.  494,  an  indictment  said  ti 
have  been  drawn  in  the  year  1797,  by  a  very  eminent  pleader  for  the  purpose  of  supprei 
ing  an  ancient  custom  of  kicking  about  foot- balls  on  a  Shrove-Tuesday,  at  Kingstou-upoi 

Thames.     The  first  count  is  for  riotously  kicking  about  a  foot-ball  in  the  town  of  Rin|  

ston;  and  the  second,  for  a  common  nuisance  in  kicking  about  a  foot-ball  in  the  s&^^d 
town.  And  in  Sir  Antony  Ashley's  case,  1  Roll.  R.  109,  Coke,  C.  J.,  said,  that  the  <^i^r«- 
playera  might  be  indicted  for  a  riot  and  unlawful  assembly ;  and  see  Dalt.  Jnst.  c.  l^K  4, 
(citing  Roll.  R.)  that  if  such  players,  by  their  shows  occasion  an  extraordinary  and  ok.  ^. 
usual  concourse  of  people  to  see  them  act  their  tricks,  this  is  an  unlawful  assembly  i^vid 
riot,  for  which  they  may  be  indicted  and  fined:  19  Vin.  Abr.  tit.  RioUy  fc.  (A.)  8. 

(i)  I  Hawk.  P.  C.  c.  G5,  s.  5 ;  Reg.  v.  Soley,  11  Mod.  117  ;  Dalt.  c.  137  ;  Burn's  Just-  ^^i^ 
Eiotty  8.  1. 

(At)  Reg.  v.  Hunt,  1  Cox  C.  C.  177.  (I)  Dalt.  c.  137 ;  Burn.  tit.  Miotj  a.  1. 

(m)  1  Hawk.  P.-  C.  c.  65,  s.  7.     The  law  will  not  suffer  persons  to  seek  redress  of  t-J*-  ^^ 
private  grievances  by  such  dangerous  disturbances  of  the  public  peace  ;  but  the  justi*"^^^  ^ 
the  quarrel  in  which  such  an  assembly  may  have  been  engaged  will  be  considered 
great  mitigation  of  the  offence.     And  per  eur.  in  12  Mod.  648,  Anon.,  if  one  goes  to 
his  right  with  force  and  violence^  he  may  be  guilty  of  a  riot. 

(n)  Dalt.  c.  137.     Burn's  Just.  tit.  Riotf  s.  1,  where  it  is  said,  that  if  there  is  cans* 
remove  any  such  nuisance,  or  to  do  any  like  act,  it  is  safest  not  to  assemble  any  malti-^^ 
of  people,  but  only  to  send  one  or  two  persons,  or  if  a  greater  number,  yet  no  more 
are  needful,  and  only  with  meet  tools  in  order  to  remove  it:  and  that  such  persons 
their  business  only,  without  disturbance  of  the  peace,  or  threatening  speeches. 

(o).  Rex  V,  Hughes,  M.  k  M.  178,  note  (a). 
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eondact  tbemselYes  in  a  ^turbulent  manner,  either  accompanied  with  acts  of  r^oQ-i 
Tioleoce,  or  with  threats  and  intimidations  calculated  to  excite  the  terror  ^ 
and  alarm  of  the  Queen's  subjects,  this  is  in  itself  a  riot,  whether  the  end  and 
object  proposed  be  a  just  and  legitimate  one  or  not.(j9) 

Bat  the  violence  and  tumult  must  in  some  degree  be  premeditated.  For  if  a 
Dumber  of  persons,  being  met  together  at  a  fair,  market,  or  any  other  lawful  or 
innocent  occasion,  happen  on  a  sudden  quarrel  to  fall  together  by  the  ears,  it  seems 
to  be  agreed  that  they  are  not  guilty  of  a  riot,  but  only  of  a  sudden  affray,  of 
which  none  are  guilty  but  those  who  actually  engage  in  it ;  because  the  design  of 
their  meeting  was  innocent  and  lawful,  and  the  subsequent  breach  of  the  peace 
happened  unexpectedly,  without  any  previous  intention.(^)  But  if  there  be  any 
predetermined  purpose  of  acting  with  violence  and  tumult,  the  conduct  of  the 
parties  may  be  deemed  riotous.  As  where  it  was  held  that,  although  the  audience 
in  a  public  theatre  have  a  right  to  express  the  feelings  excited  at  the  moment  by 
the  performance,  and  in  this  manner  to  applaud  or  to  hiss  any  piece  which  is  re- 
pre8entt*d,  or  any  performer  who  exhibits  himself  on  the  stage;  yet  if  a  number  of 
persons,  having  come  to  the  theatre  with  a  predetermined  purpose  of  interrupting 
the  performance,  for  this  purpose  makes  a  great  noise  and  disturbance,  so  as  to 
render  the  actors  entirely  inaudible,  though  without  offering  personal  violence  to 
any  individual,  or  doing  any  injury  to  the  house,  they  are  guilty  of  a  riot.(r) 

£ven  though  the  parties  may  have  assembled  for  an  innocent  purpose  in  the 
first  instance,  yet  if  they  afterwards,  upon  a  dispute  happening  to  rise  amongst 
tliem,  form  themselves  into  parties,  with  promises  of  mutual  assistance,  and  then 
mfike  an  affray,  it  is  said  that  they  are  guilty  of  a  riot,  because  upon  their  confede- 
rating together  with  an  intention  to  break  the  peace,  they  may  as  properly  be  said 
to  be  assembled  together  for  that  purpose  from  the  time  of  such  confederacy,  as  if 
tHcir  first  coming  had  been  on  such  a  design ;  and  it  seems  to  be  clear  that  if,  in 
an  assembly  of  persons  met  together  on  any  lawful  occasion  whatsoever,  a  sudden 
proposal  should  be  started  of  going  together  in  a  body  to  pull  down  a  house,  or  en- 
closure, or  to  do  any  other  act  of  violence,  to  the  disturbance  of  the  public  peace, 

id  such  motion  be  agreed  to,  and  executed  accordingly,  the  persons  concerned 

unot  hut  be  rioters;  because  their  associating  themselves  together,  for  such  a  new 
pu.rpo8e,  is  in  no  way  extenuated  by  their  having  met  at  first  upon  anothjer.(j}) 

it*  any  person,  seeing  others  actually  engaged  in  a  riot,  joins  himself  to  them  and 
^^Bists  them  therein,  he  is  as  much  a  rioter  as  if  he  had  at  first  assembled  with 
^em  for  the  same  purpose,  inasmuch  as  he  has  no  pretence  that  he  came  inno- 
*^xitly  into  the  company,  but  appears  to  have  joined  himself  to  them  with  an  in- 
*^iition  of  seconding  them  in  the  execution  of  their  unlawful  enterprise :  and  it 
J^'Onld  be  endless,  as  well  as  superfluous,  to  *examine  whether  every  particu-  r^qo^ 
^'^  person  engaged  in  a  riot  were  in  truth  one  of  the  first  assembly,  or  actu-  ^ 
^tly  had  a  previous  knowledge  of  the  design. (f)  And  the  law  is  that  if  any 
P^non  encourages,  or  promotes,  or  takes  part  in  riots,  whether  by  words,  signs,  or 
Sutures,  or  by  wearing  the  badge  or  ensign  of  the  rioters,  he  is  himself  to  be  con- 
''Ulered  a  rioter ;  for  in  this  case  all  are  principals.(M)  It  has  been  ruled,  however, 
^*Uit  if  three  or  more,  being  lawfully  assembled,  quarrel,  and  the  party  fall  on 
^*^c  of  their  own  company,  this  is  no  riot;  but  that  if  it  be  on  a  stranger, 
**^e  very  moment  the  quarrel  begins,  they  begin  to  be  an  unlawful  assembly, 
^*^d  their  concurrence  is  evidence  of  an  evil  intention  in  them  that  concur,  so 
^*^at  it  is  a  riot  in  them  that  act,  and  in  no  more.(v)     The  inciting  persons  to 

(^)  Per  Tindal,  C.  J.,  in  his  charge  to  the  Stafford  grand  jury,  a.  d.  1842,  0.  k  M.  C61. 

{q)  1  Hawk.  P.  C.  c.  65,  s.  3. 

{rj  Clifford  v.  Brandon,  2  Campb.  358.  See  Gregory  v.  The  Duke  of  Brunswick,  6  M.  k 
^.  953  (46  E.  C.  L.  R.) ;  3  C.  B.  481  (54  E.  C.  L.  R.) ;  I  C.  &  K.  24  (47  E.  C.  L.  R.)  ;  Rex 
^-    Leigh,  Ann.  Reg.  for  1775,  p.  117. 

{$)  1  Hawk.  P.  C.  c.  65,  s.  3. 
t)  Id.  Ibid. 
,^^i»)  By  Mansfield,  C.  J.  in  Clifford  v.  Brandon,  2  Campb.  370.     And  see  Rex  v.  Royce,  4 
irr.  2973,  and  the  second  and  third  resolutions  in  the  Sissinghurst  House  case,  1  Hale 

J  Reg.  V,  Sbarpe,  3  Cox  C.  C.  288. 
it)  19  Vin.  Abr.  tit.  RioU^  ^e.  (A.)  15 ;  Reg.  v,  Ellis,  2  Salk.  695. 
TCI.  I. — 20 
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assemble  Id  a  riotous  manner  appears  also  to  have  been  considered  as  an  indictabk 
offence.  («?)* 

Concerning  some  acts  done  in  a  tumultuous  and  riotous  manner,  especial  proyi' 
sion  is  made  by  particular  statutes.  By  the  24  &  25  Vict.  c.  97,  s.  11,  "If  anj 
persons  riotously  and  tumultuously  assembled  together  to  the  disturbance  of  Uu 
public  peace  shall  unlawfully  and  with  force  demolish,  pull  down,  or  destroy,  anj 
church,  chapel,  meeting-house,  or  other  place  of  Divine  worship,  or  any  house 
stable,  coach-house,  outhouse,  warehouse,  office,  shop,  mill,  malthouse,  nopoast 
barn,  granary,  sJied,  hovel,  or  fold,  or  any  building  or  erection  used  in  /arming 
land,  or  in  carrying  on  any  trade  or  manufacture,  or  any  branch  thereof,  or  cai^ 
building  other  than  such  as  are  in  this  section  be/ore  mentioned,  belonging  to  tha 
Queen,  or  to  any  county,  riding,  division,  city,  borough,  poor  law  union,  parish^  ai 
place,  or  belonging  to  any  university,  or  college,  or  hall  of  any  university,  or  to  am^ 
inn  of  court,  or  devoted  or  dedicated  to  piddic  use  or  ornament,  or  erected  or  main^ 
tained  by  public  subscription  or  contribution,  or  any  machinery,  whether  fixed  oi 
movable,  prepared  for  or  employed  in  any  manufacture  or  in  any  branch  thereof 
or  any  steam-engine  or  other  engine  for  sinking,  working,  ventilating,  or  draining 
any  mine,  or  any  staith,  building,  or  erection  used  in  conducting  the  business  oi 
any  mine,  or  any  bridge,  wagon-way,  or  trunk  for  conveying  minerals  from  anj 
mine,  every  such  offender  shall  be  guilty  of  felony,  and  being  convicted  thereoi 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life 
or  for  any  term  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  con* 
finement."(x) 

♦^fi^l  *Sec.  12.  "  If  any  persons,  riotously  and  tumultuously  assembled  togethei 
-1  to  the  disturbance  of  the  public  peace,  shall  unlawfully  and  with  force  injure 
or  damage  any  such  church,  chapel,  meeting-house,  place  of  Divine  worship,  house, 
stable,  coach-house,  out-house,  warehouse,  office,  shop,  mill,  malt-house,  hop-oast 
barn,  granary,  shed,  hovel,  fold,  building,  erection,  machinery,  engine,  staith,  bridge, 
wagon-way,  or  trunk,  as  is  in  the  last  preceding  section  mentioned,  every  such 
offender  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  tern 
not  exceeding  two  years,  with  or  without  hard  labor  :  provided  that  if  upon  the  trial 
of  any  person  for  any  felony  in  the  last  preceding  section  mentioned  the  jury  shall 
not  be  satisfied  that  such  person  is  guilty  thereof,  bat  shall  be  satisfied  that  he  i£ 
guilty  of  any  offence  in  this  section  mentioned,  then  the  jury  may  find  him  guiltj 
thereof,  and  he  may  be  punished  accordingly."(y) 

This  clause  is  new,  and  is  intended  to  provide  both  for  cases  where  there  is  nc 
sufficient  evidence  of  an  intention  to  proceed  to  the  total  demolition  of  the  house, 
&c.,  and  also  for  cases  where  no  such  intent  ever  existed,  provided  there  be  a  riot 
and  injury  done,  within  the  terms  of  the  clause. 

The  latter  part  of  the  clause  enables  the  jury,  who  try  an  indictment  for  any 
felony  mentioned  in  the  preceding  section,  to  convict  of  the  offence  created  by  this 
clause  if  they  are  not  satisfied  that  an  offence  within  the  preceding  clause  is  satis- 

{w)  See  a  precedent,  Cro.  Circ.  Comp.  420  (8th  edit.),  the  first  count  of  which  is  for  m- 
ci/t>i^  persons  to  assemble,  and  that  in  consequence  of  such  incitement  they  did  so ;  and 
the  second  count  states  the  inciting,  and  omits  the  assembling  in  consequence  of  it.  See 
a  similar  precedent  in  2  Chit.  Grim.  L.  506,  and  the  principles  stated,  ante,  p.  83,  et  teg. 

(x)  This  clause  is  taken  from  the  7  &  8  Geo.  4,  c.  30,  s.  8.  There  were  similar  eDftcL« 
ments  in  the  23  k  24  Geo.  3,  c.  20,  ss.  7,  8  (1 ),  and  27  Geo.  3,  c.  15,  g.  5  (I).  As  to  tt^ 
words  **  meeting  house,"  &c.,  see  tlie  note  to  s.  1,  post,  ygI.  2.  As  to  the  other  words  w 
iUUica,  except  **  ventilating,"  sec.  ss.  3  &  5,  pott,  vol.  2.  As  to  hard  labor,  &c.,  see  omU^  " 
4 ;  and  as  to  principals  in  the  second  degree  and  accessories,  see  ante,  p.  5. 

(y)  As  to  procurers,  aiders  and  abettors,  see  ante,  p.  5 ;  and  as  to  hard  labor,  Ac,  ^ 
ante,  p.  4. 

1  The  instruction  is  erroneous,  that  **  in  riotous  and  tumultuous  assemblies,  all  who  « 
present  and  not  actually  assisting  in  the  suppression  in  the  first  instance,  are,  in  presu^ 
tion  of  law  participants,  and  that  the  obligation  is  cast  upon  a  person  so  circamstao-^ 
to  prove  his  non-interference :"  State  o.  M^Bride,  19  Mo.  239. 
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fkctorily  proved.  It  ia  still  necessary,  however,  with  a  view  to  the  trial  of  cases 
imder  the  preceding  clause,  to  mention  the  decisions  on  the  former  clause  in  the  7 
k  8  Geo.  4,  c.  30,  s.  8. 

If  rioters,  after  proceeding  a  certain  length,  leave  off  of  their  own  accord  before 
the  act  of  demolition  be  completed,  that  is  evidence  from  which  a  jury  may  infer 
that  they  did  not  intend  to  demolish  the  house. 

A  party  of  rioters  came  to  a  house  about  midnight,  and  in  a  riotous  manner 
burst  open  the  door,  broke  some  of  the  furniture,  all  the  windows,  and  one  of  the 
window  frames,  and  then  went  away,  there  being  nothing  to  hinder  them  from 
doing  more  damage ;  it  was  held  that,  although  the  breaking  and  damage  done  was 
a  sufficient  beginning  to  demolish  the  house,  yet  unless  the  jury  were  satisfied  that 
the  ultimate  object  was  to  destroy  the  house,  and  that,  if  they  had  carried  their 
mtentions  into  full  effect,  they  would,  in  point  of  fact,  have  demolished  it,  it  was 
Dot  a  beginning  to  demolish  within  the  Act.(z)  So  where  a  mob  pursued  a  person 
to  a  public-house,  where  he  took  refuge,  and  the  doors  and  windows  were  all 
secured,  and  the  mob  demanded  that  he  should  be  given  up  to  them,  or  they  would 
pull  the  house  down,  and  the  front  door  and  lower  windows  were  beaten  in,  and 
the  shutters  and  frames  of  some  of  them  much  broken,  and  part  of  the  mob  r^cooj. 
entered  the  house  and  did  much  damage  to  the  furniture,  ""but  in  about  ^ 
twenty  minutes,  being  unable  to  find  the  person  who  had  there  taken  refuge,  and  a 
mmor  being  spread  that  the  mayor  was  coming,  they  went  away ;  it  was  held  that 
this  offence  was  not  within  the  Act;  for  the  persons  committing  the  outrage  must 
have  the  intention  of  destroying  the  house,  before  they  can  be  charged  with  a 
felonious  beginning  to  demolish,  and  here  they  had  no  such  intention,  but  their  in- 
tention was  to  get  possession  of  the  person  who  had  entered  the  house.(a) 

But  if  rioters  are  interrupted  in  the  work  of  demolition  by  the  police  or  any 
o"tber  force,  that  is  evidence  to  show  that  they  were  compelled  to  desist  from  that 
irhich^they  had  designed,  and  the  jury  may  well  infer  that  they  had  begun  to  de- 
molish within  the  meaning  of  the  Act.     A  party  of  coal-whippers  having  a  feeling 
of  ill-will  to  a  coal-lumper,  who  paid  less  than  the  usual  wages,  created  a  mob,  riot- 
ously went  to  the  house  where  he  kept  his  pay-table,  cried  out  that  they  would 
murder  him,  threw  stones,  brickbats,  &c.,  broke  windows  and  partitions,  and  threw 
down  part  of  a  wall  in  a  yard,  and  continued,  after  his  escape,  throwing  stones  at 
the  house,  till  they  were  compelled  to  desist  by  the  threats  of  the  police;  it  was 
held  that  this  case  was  distinguishable  from  R.  v.  Thomas^  because  the  mob  did 
not  leave  off  voluntarily,  but  after  the  threats  of  the  police,  and  that  they  might  be 
fonvicted  of  beginning  to  demolish  the  house,  though  their  principal  object  was  to 
injure  the  lumper,  provided  it  was  also  their  object  to  demolish  the  house. (i»)   The 
^^^nning  to  pull  down  means  not  simply  a  demolition  of  a  part,  but  a  part  with 
•^  intent  to  demolish  the  whole.     The  prisoners  were  indicted  for  beginning  to 
^^Diolish  a  building  used  in  carrying  on  a  trade.     It  appeared  that  they  began  by 
breaking  the  windows  and  doors,  and  having  afterwards  entered  the  house,  they  set 
^'"^  to  the  furniture,  but  no  part  of  the  house  was  burnt.     Park,  J.,  told  the  jury 

the  beginning  to  pull  down  means  not  simply  a  demolition  of  a  part,  but  a  part 
^'th  an  intent  to  demolish  the  whole.  It  is  for  you  to  say  if  the  prisoners  meant 
J^  stop  where  they  did,  and  do  no  more ;  because  if  they  did  they  are  not  guilty ; 
^^^  if  they  intended,  when  they  broke  the  windows  and  doors,  to  go  farther,  and. 
**^troy  the  house,  then  they  are  guilty  of  a  capital  offence.  If  they  had  the  full; 
?^^iis  of  going  farther,  and  were  not  interrupted,  but  left  off  of  their  own  accord,. 
J^  U  evidence  from  which  you  may  judge  that  they  meant  the  work  of  demolition. 
J^  8top  where  it  did.  If  you  think  that  they  originally  came  there  without  intent 
.  demolish,  and  the  setting  fire  to  the  furniture  was  an  afterthought,  but  with  that 
J^^nt,  then  you  must  acquit,  because  no  part  of  the  house  having  been  burnt, 
.^^f  e  was  no  beginning  to  destroy  the  house.  If  they  came  originally  without  such 
^^t^nt,  but  had  afterwards  set  fire  to  the  house,  then  the  offence  would  be  arson. 

.(z)  Rex  9.  Thomas,  MS.  C.  S.  G.  and  4  G.  &  P.  237  (19  E.  G.  L.  R.),  Littledale,  J.     See 
**«o  Reg.  V,  Howell,  9  C.  &  P.  437  (38  E.  G.  L.  R.). 

(«)  Rex  V.  Price,  6  C.  &  P.  610  (24  B.  C.  L.  R.),  Tindal,  G.  J. 
(4)  Rex  V.  Batt,  6  G.  &  P.  329  (25  £.  G.  L.  R.),  Guraey,  B. 
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If  you  have  doubts  whether  they  originally  came  with  a  purpose  to  demolish,  you 
may  use  the  setting  fire  to  the  furniture  under  such  circumstances,  and  in  such 
manner,  as  that  the  necessary  consequence,  if  not  for  timely  interference,  would 
^qoc-i  have  been  the  burning  of  the  house,  as  evidence  to  show  that  they  had  such 
-•  *intent,  although  they  began  to  demolish  in  another  manner.(c)  Upon  an 
indictment  under  the  7  &  8  Geo.  4,  c.  30,  s.  8,  for  riotously  and  tumultuoubly 
assembling  together,  and  beginning  to  demolish  a  house,  the  jury  could  not  convict 
unless  they  were  satisfied  that  the  prisoners  intended  to  leave  the  house  no  house  at 
all  in  fact ;  for  if  they  intended  to  leave  it  ntill  a  house,  though  in  a  state  however 
dilapidated,  they  were  not  guilty  of  the  offence.  To  have  left  off  the  work  of 
devastation  without  interruption  would  lead  to  the  inference  that  the  prisoners  did 
not  intend  tx)  destroy  the  house ;  but  even  if  they  were  interrupted,  the  question 
still  remained,  what  was  their  ultimate  intention  */  If  they  had  been  some  time  at 
their  work  of  ruin  before  they  were  interrupted,  it  was  for  the  jury  to  say,  looking 
to  the  nature  of  the  things  which  they  had  destroyed,  whether  their  purpose  was 
to  demolish  the  house  itself. (d) 

Although  setting  fire  to  a  house  is  a  substantive  felony,  yet  if  fire  is  made  the 
means  of  attempting  to  destroy  a  house,  it  is  as  much  a  beginning  to  demolish  as 
if  any  other  mode  of  destruction  were  resorted  to,  and  the  indictment  may  be  for 
that  offence,(<')  for  it  is  impossible  that  there  can  be  any  greater  element  of  destruc- 
tion than  fire.  Whether,  therefore,  the  intention  of  the  parties  be  to  demolish  or 
destroy  by  pulling  down  the  materials  of  a  house,  or  by  reducing  a  house  to  a  use- 
less state  for  habitation  by  the  agency  of  fire,  the  offence  is  completely  the  same.(/) 

If  a  person  forms  part  of  a  riotous  assembly  at  the  time  the  act  of  demolition 
commences,  or  if  he  wilfully  joins  such  riotous  assembly,  so  as  to  cooperate  with 
them  whilst  the  act  of  demolition  is  going  on,  and  before  it  is  completed,  in  either 
case  he  comes  within  the  description  of  the  offence,  although  he  may  not  have 
assisted  with  his  own  hand  in  the  demolition  of  the  building.('^)     Where  a  house 
was  demolished  by  rioters  by  means  of  fire,  which  was  lighted  oefore  one  o'clock  in 
the  night,  and  there  was  no  evidence  to  show  that  the  prisoner  was  present  at  the 
time  when  the  house  was  set  on  fire,  but  it  was  proved  that  he  was  there  between 
two  and  three  o'clock  whilst  the  house  was  burning,  and  whilst  the  mob,  who  set  it 
on  fire,  were  still  there ;  it  was  held  that  the  prisoner  was  properly  convicted  as  a 
principal.     For  although  it  was  possible,  if  this  had  been  an  indictment  for  burning 
the  house,  that  the  prisoner  could  not  have  been  convicted  as  a  principal,  yet  this 
was  an  offence  under  an  enactment  that  made  it  a  felony  if  persons  riotously  and 
tumultuously  assembled  together  to  the  disturbance  of  the  public  peace,  and  when 
so  assembled  destroy  a  house ;  therefore  it  was  not  simply  the  fact  of  destroying  a 
house  by  fire,  but  it  was  the  combined  fact  of  riotously  assembling  together  an 
whilst  the  riot  continued  demolishing  the  house.     Now  to  make  a  party  guilty  o: 
that  he  must  be  shown  to  be  one  of  those  who  were  present  at  the  offence,  or  h 
could  not  be  aiding  and  abetting.     But  as  it  was  not  only  the  burning,  but  also  th^ 
*^ftfi1   "o^^o^^y  assembling  together,  the  whole  of  the  prisoner's  *conduct  oo  tha 

-I   day  was  left  to  the  jury;  and  it  was  distinctly  left  to  them  that  unl 
they  were  satisfied  that  the  prisoner  had  by  his  language  excited  the  mob  to  the 
which  was  the  subject  matter  of  the  inquiry,  and  afterwards  been  present  at  it, 
was  not  guilty.  (A) 

Where  on  an  indictment  under  the  7  &  8  Geo.  4,  c.  30,  s.  8.  for  felonio^ 
demolishing  a  house,  it  appeared  that  some  of  the  prisoners  set  fire  to  the  ho^ 
itself,  and  the  others  carried  furniture  out  of  the  house  and  burnt  it  on  the  gra 
walk  in  front  of  the  house,  the  jury  were  directed  that,  in  order  to  convict 
latter,  they  must  be  satisfied  they,  being  on  the  spot  at  the  time,  were  taking  8 

(c)  Ashton's  case,  1  Lewin  296,  Park,  J. 

(rf)  Reg.  V.  Adams,  C.  &  M,  299  (41  E.  C.  L.  R),  Coleridge,  J. 

{e)  Reg.  I'.  Simpson,  C.  &  M.  669  (41  E.  C.  L.  R.) ;  Reg.  v.  Harris,  C.  k  M.  661,  Tit^  ^l» 
C.  J.,  Parke,  B.,  and  Rolfe,  B. 

(/)  Per  Tindal,  C.  J.,  Reg.  v.  Harris,  supra, 

(g)  Per  Tindal,  C.  J.,  Bristol  Special  Commission,  6  C.  &  P.  265  (38  B.  C.  L.  R.),  «»«=^^; 

(h)  Reg.  V.  Simpson,  C.  k  M.  669  (41  E.  C.  L.  R.),  Tindal,  C.  J.,  Parke,  B.,  and  RolO^*- 
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steps  in  tbe  transactioD  that  they  might  be  said  to  have  encouraged  and  assisted, 
and  by  their  acts  to  have  aided  and  abetted,  in  the  object  and  design  of  destroying 
the  house,  (t) 

UpoD  an  indictment  on  the  7  &  8  Geo.  4,  c.  30,  s.  8,  for  riotously  and  feloniously 
demolishing  a  house,  it  was  a  sufficient  demolishing  of  the  house  if  it  were  so  far 
destroyed  as  to  be  no  longer  a  house ;  and  the  fact  that  the  rioters  lefl  the  chimney 
standing  made  no  difference. (A;) 

The  7  &  8  Geo.  4,  c.  30,  s.  8,  not  having  given  any  definition  of  what  should  be 
a  riot  within  the  meaning  of  that  enactment,  the  common  law  definition  of  a  riot 
was  resorted  to,  and  in  such  a  case,  if  any  one  of  Her  Majesty's  subjects  were 
terrified,  this  was  a  sufficient  terror  and  alarm  to  substantiate  that  part  of  the 
charge.(Z) 

If  persons  riotously  assembled  and  demolished  a  house,  reaUy  believing  that  it  was 
the  property  of  one  of  them,  and  acted  bond  fide  in  the  assertion  of  a  supposed 
right,  this  was  not  a  felonious  demolition  of  the  house  within  the  7  &  8  Geo.  4,  c. 
30,  s.  8,  even  though  there  were  a  riot.(m) 

In  order  to  prove  that  there  was  a  beginning  to  demolish  the  house,  it  must  be 
proved  that  some  part  of  the  freehold  was  destroyed ;  it  is  not  therefore  sufficient 
to  prove  that  the  window-shutters  were  demolished.(n) 

The  33  Geo.  3,  c.  67,  s.   1,  reciting  that  seamen,  keelmen,  &c.,  had  of  late 
assembled  themselves  in  great  numbers,  and  had  committed  many  acts  of  violence ) 
and  that  such  practices,  if  continued,  might  occasion  great  loss  and  damage  to 
individuals,  and  injure  the  trade  and  navigation  of  the  kingdom,  enacts,  ''  that  if 
any  seamen,  keelmen,  casters,  ship-carpenters,  or  other  persons,  riotously  assembled 
together  to  the  number  of  three  or  more,  shall  unlawfully  and  with  force  prevent, 
binder,  or  obstruct,  the  loading  or  unloading,  sailing  or  navigating,  of  any  ship, 
keel,  or  other  vessel,  or  shall  unlawfully  and  with  force  board,  any  ship,  keel,  or 
other  vessel,  with  intent  to  prevent,  hinder,  or  obstruct,  the  loading  or  unloading, 
or  the  sailing  or  navigating  of  such  ship,  keel,  or  other  vessel,  every  seaman,  keel- 
man,  caster,  ship-carpenter,  and  other  person"  (being  lawfully  convicted  of  any 
of  the  offences  aforesaid  *upon  any  indictment  found  in  any  court  of  oyer   r*oQ7 
snd  terminer,  or  general  or  quarter  sessions  of  the  peace  for  the  county,   '- 
division,  district,  &c.,  wherein  the  offence  was  committed),  shall   be  committed 
either  to  the  common  gaol  or  to  the  house  of  correction  for  the  same  county,  &c., 
t;hcre  to  continue  and  to  be  kept  to  hard  labor  for  any  term  not  exceeding  twelve 
calendar  months,  nor  less  than  six  calendar  months.     By  sec.  4,  the  Act  shall  not 
extend  to  any  act,  deed,  &c.,  done  in  the  service  or  by  the  authority  of  his  Majesty. 
Xy  sec.  7,  offences  committed  on  the  high  seas  shall  be  triable  in  any  session  of  oyer 
mnd  terminer,  &c.,  for  the  trial  of  offences  committed  on  the  high  seas  within  the 
jurisdiction  of  the  Admiralty.     And  by  sec.  8.  the  prosecution  for  any  of  the  said 
offences  is  to  be  commenced  within  twelve  calendar  months   after   the   offence 
^onimitted.(o) 

Women  are  punishable  as  rioters ;  but  infants  under  the  age  of  discretion  are 
xiot.(p) 

II.  By  some  books  the  notion  of  a  rout  is  confined  to  such  assemblies  only  as 
au«  occasioned  by  some  grievance  common  to  all  the  company ;  as  the  enclosure  of 
land  in  which  they  all  claim  a  right  of  common,  &c.  But,  according  to  the  general 
opinion,  it  seems  to  be  a  disturbance  of  the  peace  by  persons  assembling  together 
ith  an  intention  to  do  a  thing,  which,  if  it  be  executed,  will  make  them  rioters, 
nd  actually  making  a  motion  towards  the  execution  of  their  purpose.  In  fact,  it 
nerally  agrees  in  all  the  particulars  with  a  riot,  except  only  in  this,  that  it  may 


(t)  Reg  V.  Harris,  C  k  M.  661  (41  E.  C.  L.  P.),  Tindal,  C.  J.,  Parke,  B.,  and  Rolfe,  B. 

\k)  Reg.  r.  Phillips,  2  M.  C.  G.  252 ;  s.  c.  Reg.  v.  Langford,  G.  k  M.  602. 

(/)  Ibid. 

(m)  Ibid. 

(«)  Reg.  V.  Howell,  9  C.  &  P.  437  (38  E.  C.  L.  R.),  Littledale,  J. 

(o)  This  statute  was  made  perpetual  by  41  Geo.  3,  c.  19. 

\p)  1  Hawk.  P.  G.  c.  65,  s.  14  ;  anity  G,  ti  seq.  and  39.  But  an  infant  above  the  age  of  dis- 
^>^tion  is  panithable;  and,  though  under  the  age  of  eighteen,  need  not  appear  by  guar- 
^^,  but  may  appear  by  attorney :  Reg  v.  Tanner,  2  Lord  Raym.  1284. 
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be  a  complete  offence  without  the  execution  of  the  intended  enterprize  (q)  Anc 
it  seems,  by  the  recitals  in  several  statutes,  that  if  people  assemble  themselves 
and  aflerwards  proceed,  ride,  go  forth,  or  move  by  instigation  of  one  or  seven, 
conducting  them,  this  is  a  rout ;  inasmuch  as  they  move  and  proceed  in  rout  anc 
number,  (r) 

III.  An  unlawful  assembly,  according  to  the  common  opinion,  is  a  disturbance 
of  the  peace  by  persons  barely  assembling  together  with  an  intention  to  do  a  thin§ 
which,  if  it  were  executed,  would  make  them  rioters,  but  neither  actually  executing 
it  nor  making  a  motion  towards  its  execution.  Mr.  Serjeant  Hawkins,  however 
thinks  this  much  too  narrow  an  opinion ;  and  that  any  meeting  of  great  numben 
of  people  with  such  circumstances  of  terror  as  cannot  but  endanger  the  public 
peace,  and  raise  fears  and  jealousies  among  the  King's  subjects,  seems  properly  t< 
be  called  an  unlawful  assevMy.  As  where  great  numbers  complaining  of  a  commoc 
grievance  meet  together,  armed  in  a  warlike  manner,  in  order  to  consult  tof^thei 
concerning  the  most  proper  means  for  the  recovery  of  their  interests ;  for  no  on< 
can  foresee  what  may  be  the  event  of  such  an  assembly. («)  So  in  recent  cases  it 
:ieoQo-i  has  been  ruled  that  an  assembly  of  great  numbers  of  persons,  which  ^firom 
^  its  general  appearance  and  accompanying  circumstances  is  calculated  tc 
excite  terror,  alarm,  and  consternation,  is  generally  criminal  and  unlawful. (f 
And  it  has  been  well  laid  down  by  a  very  learned  judge,  that  "  any  meeting  assem- 
bled under  such  circumstances  as,  according  to  the  opinion  of  rational  and  fim 
men  are  likely  to  produce  danger  to  the  tranquillity  and  peace  of  the  neighborhood 
is  an  unlawful  assembly :  and  viewing  this  question,  the  jury  should  take  into  theii 
consideration  the  way  in  which  the  meetings  were  held,  the  hour  at  which  thej 
met,  and  the  language  used  by  the  persons  assembled,  and  by  those  who  addressed 
them ;  and  then  consider  whether  firm  and  rational  men,  having  their  families  and 
property  there,  would  have  reasonable  ground  to  fear  a  breach  of  the  peace,  as  th< 
alarm  must  not  be  merely  such  as  would  frighten  any  foolish  or  timid  person,  bui 
must  be  such  as  would  alarm  persons  of  reasonable  firmness  and  courage."(tc] 
And  all  persons  who  join  an  assembly  of  this  kind,  disregarding  its  probable  effeo 
and  the  alarm  and  consternation  which  are  likely  to  ensue,  and  all  who  give  counts 
nance  and  support  to  it,  are  criminal  parties.(v) 

The  difference  between  a  riot  and  unlawful  assembly  is  this :  if  the  parties  as 
semble  in  a  tumultuous  manner,  and  actually  execute  their  purpose  with  violence,  ii 
is  a  riot ;  but  if  they  merely  meet  upon  a  purpose  which,  if  executed,  would  mak( 
them  rioters,  and  having  done  nothing,  they  separate  without  carrying  their  pur 
pose  into  effect,  it  is  an  unlawful  assembly. (2(7) 

An  assembly  of  a  man's  friends  for  the  defence  of  his  person  against  those  wh( 
threaten  to  beat  him  if  he  go  to  such  a  market,  &c.,  is  unlawful  ]  for  he  who  u 
in  fear  of  such  insults  must  provide  for  his  safety  by  demanding  the  surety  of  th< 
peace  against  the  persons  by  whom  he  is  threatened,  and  not  make  use  of  sacl 
violent  methods,  which  cannot  but  be  attended  with  the  danger  of  raising  tumalti 
and  disorders  to  the  disturbance  of  the  public  peace.  But  an  assembly  of  a  man'f 
friends  in  his  own  house,  for  the  defence  of  the  possession  of  it  against  such  ai 
threaten  to  make  an  unlawful  entry,  or  for  the  defence  of  his  person  against  suet 
as  threaten  to  beat  him  in  his  house,  is  indulged  by  law )  for  a  man's  house  L 

{q)  1  Hawk.  P.  C.  c.  65,  8.  8. 

(r)  19  Vin.  Abr.  tit.  Rioit^  ^c.  (A.)  2,  referring  to  18  Edw.  3,  c.  1,  13  Hen.  4,  c.  ult,  anc 
2  Hen.  5,  c.  8. 

(«)  1  Hawk.  P.  C.  c.  65,  8.  9.  There  may  be  an  unlawful  assembly  if  the  people  assem- 
ble  themselves  together  for  an  ill  purpose  contra  pacem^  though  they  do  nothing,  Br.  tit 
RiotSj  pi.  4.  Lord  Coke  speaks  of  an  unlawful  assembly  as  being  when  three  or  more 
assemble  themselves  together  to  commit  a  riot  or  rout,  and  do  not  do  it:  3  Inst.  176. 

(0  Per  Bayley,  J.,  in  Rex  v.  Hunt,  York  Spring  Assizes,  1820 ;  and  per  Holroyd,  J.,  in 
Rcdford  v.  Bierley,  Lancaster  Spring  Assizes,  1822,  3  Stark.  N.  P.  C.  76  (3  E.  C.  L.  R.). 

(tt)  Reg.  V.  Vincent,  9  0.  &  P.  91  (38  E.  C.  L.  R.),  Alderson,  B.  See  Reg.  ».  Neale,  9  0. 
&  P.  431  (38  E.  G.  L.  R.),  Littledale,  J. 

(v)  Per  Holroyd,  J.,  Redford  ».  Birley,  supra, 

{w)  Per  Patteson,  J.  j  Rex  v,  Birt,  5  C.  &  P.  154  (24  E.  C.  L.  R.). 
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looked  upon  as  his  ca8tle.(x)     He  is  not,  however,  to  arm  himself  and  assemble 
his  friends  in  defence  of  his  clo8e.(y) 

An  assembly  of  persons  to  witness  a  prize  fight  is  an  unlawful  assembly,  and 
every  one  present  and  countenancing  the  fight  is  guilty  of  an  offence. («)  Where 
sixteen  persons,  with  their  faces  blackened,  and  armed  with  guns  and  sticks,  met 
at  a  house  at  ^night,  intending  to  go  out  for  the  purpose  of  night  poaching,  r^teoon 
Holroyd,  J.,  held,  that  it  was  impossible  that  a  meeting  to  go  out  with  faces  ^ 
thus  disguised,  at  night,  and  under  such  circumstances,  could  be  other  than  an  un- 
lawful assembly,  (a) 

The  conspiring  of  several  persons  to  meet  together  for  the  purpose  of  disturbing 
the  peace  and  tranquillity  of  the  realm,  of  exciting  discontent  and  disaffection,  and 
of  exciting  the  King's  subjects  to  hatred  of  the  government  and  constitution,  may 
be  prosecuted  by  an  indictment  for  a  conspiracy. (6) 

Unlawful  assemblies  and  seditious  meetings  having  in  many  instances  appeared 
to  threaten  the  public  tranquillity  and  the  security  of  the  government,  several 
statutes  have  been  passed  for  the  purpose  of  their  more  immediate  and  effectual 
suppression. 

The  1  Geo.  1,  st.  2,  c.  5,  s.  1,  reciting  that  many  rebellious  riots  and  tumults 
had  been  in  divers  parts  of  the  kingdom,  to  the  disturbance  of  the  public  peace 
and  the  endangering  of  his  Majesty's  person  and  government,  and  that  the  punish- 
ments provided  by  the  laws  then  in  being  were  not  adequate  to  such  heinous 
offences;  for  the  preventing  and  suppressing  such  riots  and  tumults,  and  for  the 
more  speedy  and  effectual  punishing  the  offenders,  enacts,  ^^  that  if  any  persons  to 
the  number  of  tioelve  or  more,  being  unlawfully,  riotously,  and  tumultuously  assem- 
bled together,  to  the  disturbance  of  the  public  peace,  and  being  required  or  com- 
manded by  any  one  or  more  justice  or  justices  of  tiie  peace,  or  by  the  sheriff  of 
the  county,  or  his  under-sheriff,  or  by  the  mayor,  bailiff  or  bailiffs,  or  other  head 
officer,  or  justice  of  the  peace  of  any  city  or  town  corporate,  where  such  assembly 
shall  be,  by  proclamation  to  be  made  in  the  King's  name,  in  the  form  hereinafler 
directed,  to  disperse  themselves,  and  peaceably  to  depart  to  their  habitations  or  to 
their  lawful  business,  shall,  to  the  number  of  twelve  or  more  (notwithstanding  such 
proclamation  made)  unlawfully,  riotously,  and  tumultuously  remain  or  continue 
together  by  the  space  of  one  hour  after  such  command  or  request  made  by  procla- 
mation, that  then  such  continuing  together  to  the  number  of  twelve  or  more,  after 
auch  command  or  request  made  by  proclamation,  shall  be  adjudged  felony  without 
benefit  of  clergy,  and  the  offenders  therein  shall  be  adjudged  felons,  and  shall  suffer 
death  as  in  case  of  felony  without  benefit  of  clergy."(c) 

Sec.  2,  the  justice  of  the  peace,  or  other  person  authorized  by  the  Act  to  make 
Che  proclamation,  shall,  among  the  said  rioters,  or  as  near  to  them  as  he  can  safely 
come,  with  a  loud  voice  command,  or  cause  to  be  commanded,  silence  to  be  while 
proclamation  is  making,  and  after  that  shall  openly  and  with  loud  voice  make,  or 
oaose  to  be  made,  proclamation  iil  these  words,  or  like  in  effect : — "  Our  sovereign 
lord  the  King  chargeth  and  commandcth  all  persons  being  assembled,  immediately 
to  disperse  themselves,  and  peaceably  to  depart  to  their  habitations,  or  to  their 
lawful  business,  upon  the  pains  contained  in  the  Act  made  in  the  first  year  of  King 
George,  for  preventing  tumults  and  riotous  assemblies.  God  save  the  King.''  And 
«very  justice,  *sheriff,  &c.,  within  the  limits  of  their  respective  jurisdictions,  r^ooA 
mre  authorized  and  required,  on  notice  or  knowledge  of  any  such  unlawful  ^ 
assembly  of  twelve  or  more  persons,  to  resort  to  the  place,  and  there  to  make  or 
oause  such  proclamation  to  be  made. 

(z)  1  Hawk.  P.  C.  c.  65,  ss.  9,  10 ;  19  Vin.  Abr.  tit.  RiotSy  ^e.  (A.)  5,  6.  And  bj  Holt, 
O.  J.,  in  Reg.  v,  Solej,  11  Mod.  116,  though  a  man  may  rido  with  arms,  jet  he  cannot 
take  two  with  him  to  defend  himself,  even  though  his  life  is  threatened;  for  he  is  in  the 
protection  of  the  law,  which  is  sufficient  for  his  defence. 

(y)  By  Heath,  J.,  Rex  v.  The  Bishop  of  Bangor,  Shrewsbury  Summer  Ass.  1796. 

(i)  Rex  V.  Billingham,  2  C.  &  P.  234  (12  E.  C.  L.  R.),  Burrough,  J.  See  Rex  v,  Perkins, 
♦  C.  &  P.  537  (19  E.  C.  L.  R.),  per  Patteson,  J. 

la)  Rex  V.  Brodribb,  6  G.  &  P.  571  (25  E.  G.  L.  R.),  ante^  p.  187. 

lb)  Rex  V.  Hunt,  3  B.  &  A.  566  (5  E.  G.  L.  R.). 

(c)  Stepoitf  p.  391|  as  to  the  present  punishment. 
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Sec.  3,  if  the  persons  so  unlawfully,  riotously  and  tumultuoosly  assembled,  or 
twelve  or  more  of  them,  after  such  proclamation,  shall  continue  together  and  not 
disperse  themselves  within  one  hour,  it  shall  be  lawful  for  every  justice,  sheriff,  or 
under-sheriff  of  the  county  where  such  assembly  shall  be,  and  for  every  constable 
or  other  peace-officer  within  such  county,  and  for  every  mayor,  justice,  sheriff, 
bailiff,  and  other  head  officer,  constable,  and  other  peace  officer  of  any  city  or  town 
where  such  assembly  shall  be,  and  for  such  other  persons  as  shall  be  commanded  to 
be  assisting  unto  any  such  justice,  sheriff,  or  under-sheriff,  mayor,  bailiff,  or  other 
head  officer  (who  are  hereby  authorized  to  command  all  his  Majesty's  subjects  of 
age  and  ability  to  be  assisting  to  them  therein)  to  seize  and  apprehend  such  persons 
so  unlawfully,  riotously,  and  tumultuously  continuing  together  after  proclamation 
made ;  and  they  are  hereby  required  so  to  do.  And  they  shall  carry  the  persons 
so  apprehended  before  one  or  more  of  his  Majesty's  justices  of  the  peace  of  the 
county  or  place  where  such  persons  shall  be  so  apprehended,  in  order  to  their  being 
proceeded  against  according  to  law.  And  the  section  also  enacts,  that  if  any  of 
the  persons  so  assembled  shall  happen  to  be  killed,  maimed,  or  hurt,  in  the  dis- 
persing, seizing,  or  apprehending  them,  or  in  the  endeavor  to  do  so,  by  reason  of 
their  resisting,  then  every  such  justice,  &c.,  constable,  or  other  peace  officer,  and 
all  persons  being  aiding  and  assisting  to  them,  shall  be  free,  discharged,  and  indem- 
nified concerning  such  killing,  maiming,  or  hurting. 

Sec.  5.  "  If  any  person  or  persons  do,  or  shall,  with  force  and  arms,  wilfully  and 
knowingly  oppose,  obstruct,  or  in  any  manner  wilfully  and  knowingly  let,  hinder, 
or  hurt,  any  person  or  persons  that  shall  begin  to  proclaim,  or  go  to  proclaim, 
according  to  the  proclamation  hereby  directed  to  be  made,  whereby  such  proclama- 
tion shall  not  be  made,  that  then  every  such  opposing,  obstructing,  letting,  hinder- 
ing, or  hurting,  such  person  or  persons,  so  beginning  or  going  to  make  such  pro- 
clamation as  aforesaid,  shall  be  adjudged  felony  without  benefit  of  clergy;  and  the 
offenders  therein  shall  be  adjudged  felons,  and  shall  suffer  death,  as  in  case  of 
felony,  without  benefit  of  clergy ;  and  that  also  every  such  person  or  persons  being 
so  unlawfully,  riotously,  and  tumultuously  assembled,  to  the  number  of  twelve,  as 
aforesaid,  or  more,  to  whom  proclamation  should  or  ought  to  have  been  made,  if 
the  same  had  not  been  hindered,  as  aforesaid,  shall  likewise,  in  case  they  or  any 
of  them,  to  the  number  of  twelve  or  more,  shall  continue  together,  and  not  disperse 
themselves  within  one  hour  aft«r  such  let  or  hindrance  so  made,  having  knowledge 
of  such  let  or  hindrance  so  made,  shall  be  adjudged  felons,  and  shall  suffer  death 
as  in  case  of  felony,  without  benefit  of  clergy ."(rf) 

Sec.  8,  the  prosecution  for  any  offence  against  the  Act  is  to  be  commenced  within 
twelve  months  afler  the  offence  committed. (e) 

*^Qn       *The  1  Vict.  c.  91,  recites,  sec.  1  &  5  of  this  Act,  and  provides  that 
-'  after  the  Ist  of  October,  1837,  any  person  convicted  of  any  of  the  said 
offences  shall  not  suffer  death,  but  be  liable  to  transportation (/)  for  life,  or  for  ao 
term  not  less  than  fifteen(<7)  years,  or  imprisonment,  with  or  without  hard  labor,  i 
the  common  gaol  or  house  of  correction,  for  any  term  not  exceeding  three  y 
and  solitary  confinement  for  any  portion  or  portions  of  such  imprisonment,  or 
such  imprisonment  with  hard  labor,  not  exceeding  one  month  at  any  one  time,  an. 
not  exceeding  three  months  in  any  one  year. (A) 

The  1  Geo.  1,  St.  2,  c.  5,  contains  no  provisions  as  to  principals  in  the  seoo 
degree,  or  accessories;  there  may,  however,  be  such  principals  and  accessori' 
The  principals  in  the  second  degree  and  accessories  before  the  fact  are  punishal 
as  principals  in  the  first  degree  ;(t)  and  the  accessories  aft^r  the  fact  are  punis 

(d)  See  m/ra,  as  to  the  present  punishment. 

{e)  By  sec.  9,  sheriflfs,  &c.,  in  Scotland,  shall  have  the  same  power  for  putting 
Act  into  execution  as  justices,  &c.,  have  here :  and  offenders  in  Scotland  shall  suffer  de 
and  confiscation  of  movables.     This  statute  is  commonly  called  the  Riot  Act;  and  is^ 
quired  by  sec.  7  to  be  openly  read  at  every  quarter  sessions  and  at  every  leet  or  law 

(/)  Penal  servitude  by  the  20  k  21  Vict.  c.  3,  s.  2,  ante^  p.  4. 

(g)  Not  less  than  seven  years  by  the  9  &  10  Vict.  c.  24,  s.  1,  and  not  less  than  ti^fc^w* 
years  penal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  antef  pp.  3,  4. 

(A)  See  the  sections,  antCj  p.  141. 

(i)  Rex  ».  Iloyce,  4  Burr.  2073  ;  24  &  25  Vict.  c.  94,  s.  1,  ante^  p.  67. 


CHAP.  XXV.]  Op  Unlawful  Assemblies.  891 

ble  with  imprisonment  for  not  exceeding  two  years,  with  or  without  hard  lahor,  in 
the  common  gaol  or  house  of  correction. (A;) 

If  the  magistrate  omit  the  words  '^  Gtod  save  the  King/'  the  proclamation  is  in- 
snfficient.(0  If  an  indictment  upon  sec.  1,  in  setting  out  the  proclamation,  omit 
the  words  "  of  the  reign  of/'  which  were  contained  in  the  proclamation  read,  this 
is  a  fatal  variance. (m)  The  hour  is  to  he  computed  from  the  first  reading  of  the 
proclamation.  Where,  therefore,  a  magistrate  read  the  proclamation  a  second  and 
a  third  time  before  an  hour  had  elapsed  from  the  time  of  his  reading  it  the  first 
time,  and  it  was  objected  that  the  second  and  third  readings  must  be  considered 
as  new  warnings,  and  as  if  the  former  readings  were  abandoned,  it  was  hald  that 
the  second,  or  any  subsequent  reading  of  the  proclamation,  did  not  at  all  do  away 
with  the  effect  of  the  first  reading,  and  that  the  hour  was  to  be  computed  from  the 
time  of  the  first  reading  of  the  proclamation. (m) 

If  there  be  such  an  assembly  that  there  would  have  been  a  riot,  if  the  parties 
had  carried  their  purpose  into  effect,  it  is  within  the  Act.(n) 

Upon  an  indictment  under  sec.  1,  it  was  not  proved  that  the  prisoner  was  among 
the  mob  during  the  whole  of  the  hour,  but  he  was  proved  to  have  been  there  at 
various  times  during  the  hour ;  it  was  held  that  it  was  a  question  for  the  jury, 
upon  all  the  circumstances,  whether  he  did  substantially  continue  making  part  of 
tte  assembly  for  the  hour  ;  for  although  he  might  have  occasion  to  separate  himself 
fbr  a  minute  oi^two,  yet  if  in  substance  he  was  there  during  the  hour  he  would  not 
l>€  thereby  excused.(o) 

*A  riot  is  not  the  less  a  riot,  nor  an  illegal  meeting  the  loss  an  illegal  rjieooQ 
meeting,  because  the  Riot  Act  has  not  been  read,  the  effect  of  that  being  to  ^ 
ttiake  the  parties  guilty  of  a  capital  offence  if  they  do  not  disperse  within  an  hour ; 
but  if  that  proclamation  be  not  read,  the  common  law  offence  remains.(/>) 

By  the  39  Geo.  3,  c.  79,  s.  1,  reciting  that  divers  societies  had  been  instituted  in 
^his  kinjrdom  and  Ireland,  of  a  new  and  dangerous  nature,  inconsistent  with  public 
^'^nquillity,  and  with  the  existence  of  regular  government,  particularly  certain 
••^cieties  calling  themselves  "  Societies  of  United  Englkhmen,  United  Sc^tsmen^ 
^^iied  Britons,  United  Irishmen^  and  The  London  Corresponding  Society ^**  and 
Jjiat  it  was  expedient  and  necessary  that  all  such  societies,  and  all  societies  of  the 
***e  nature,  should  be  utterly  suppressed  and  prohibited,  as  unlawful  combinations 
*^d  confederacies,  highly  dangerous  to  the  peace  and  tranquillity  of  these  kingdoms, 
*^d  to  the  constitution  of  the  government  thereof,  as  by  law  established,  it  is 
^acted.  "That  all  the  said  societies  of  United  Emjlishmen,  United  Scotsmen, 
^tUtfc?  Irishmen,  and  United  Britons,  and  the  said  society  commonly  called  the 
"^^idon  Corresponding  Society,  and  all  other  societies  called  Corresponding  Socie- 
^9,  of  any  other  city,  town,  or  place,  shall  be,  and  the  same  are  hereby  utterly 
•'Oppressed  and  prohibited,  as  being  unlawful  combinations  and  confederacies 
•S^inst  the  government  of  our  sovereign  lord  the  King,  and  against  the  peace  and 
•^urity  of  his  Majesty's  liege  subjects." 

Sec.  2,  the  said  societies,  and  every  other  society  then  established,  or  hereafter 
^  be  established,  the  members  whereof  shall,  according  to  the  rules  thereof,  or  to 
^'^J  provision  or  agreement  for  that  purpose,  be  required  or  admitted  to  take  any 
?^th  or  engagement  which  shall  be  an  unlawful  oath  or  engagement,  within  the 
^^ot  or  meaning  of  the  37  Geo.  3,  c.  123,(5^)  or  to  take  any  oath  not  required 
^'  authorized  by  law ;  and  every  society  the  members  whereof,  or  any  of  them, 
?^*U  take,  or  in  any  manner  bind  themselves  by  any  such  oath  or  engagement,  on 
rj^ming,  or  in  consequence  of  being  members  of  such  society :  and  every  society, 
^^0  members  whereof  shall  take,  subscribe,  or  assent  to  any  test  or  declaration  not 

(*)  24  k  25  Vict.  c.  94,  s.  4,  ante,  p.  69. 

\i)  Rex  ».  Child,  4  C.  &  P.  442  (19  E.  0.  L.  R.),  Vaughan,  B.,  and  Alderson,  J. 

^^)  Rex  p.  Woolcock,  5  C.  &  P.  516  (24  E.  C.  L.  R.),  Pattcson,  J. 

[•»)  Rex  V.  Woolcock,  tupra. 

^O)  Rex  V.  James,  Gloucester  Sum.  Ass.  1831  ;  MS.  C  S.  G.,  Pattcson,  J. 
»j   iP)  Rex  r.  Furscy,  6  C.  k  P.  81  (25  E.  C.  L.),  Gasclco  and  Park,  J  J.,  where  it  was 
ll^^4  that  a  meeting  to  adopt  preparatory  measures  for  holding  a  national  convention  was 

\9)  Ante,  p.  186,  et  »eq. 
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required  by  law,  or  not  authorized  in  manner  hereinafter  mentioned ;  and  every 
society  of  which  the  names  of  the  members,  or  any  of  them,  shall  be  kept  secret 
from  the  society  at  large,  or  which  shall  have  any  committee,  or  select  body  so 
chosen  or  appointed,  that  the  members  constituting  the  same  shall  not  be  known 
by  the  society  at  large,  to  be  members  of  such  committee,  or  select  body ;  or  which 
shall  have  any  president,  &c.,  or  other  officer,  so  chosen  and  appointed,  that  the 
election  or  appointment  shall  not  be  kpown  to  the  society  at  large,  or  of  which  the 
names  of  all  the  members,  and  of  all  committees  or  select  bodies  of  members,  and 
of  all  presidents,  &c.,  shall  not  be  entered  in  a  book  to  be  kept  for  that  purpose,  and 
open  to  the  inspection  of  all  the  members ;  and  every  society  which  shall  be  com- 
posed of  different  divisions  or  branches,  or  of  different  parts,  acting  in  any  manner 
^eqoq-i  separately  or  distinct  from  each  other,  or  of  *which  any  part  shall  have  any 
^  separate  or  distinct  president,  &c.«  or  other  officer,  elected  or  appointed  by, 
or  for  such  part,  or  to  act  as  an  officer  for  such  part :  shall  be  deemed  and  taken 
to  be  unlmrful  combinations  and  confederacies  (r)  And  further,  that  every  person 
who  shall  directly  or  indirectly  maintain  correspondence  or  intercourse  with  any 
such  society,  or  with  any  division,  branch,  committee,  or  other  select  body,  presi- 
dent, &c.,  or  other  officer,  or  member  thereof  as  such,  or  who  shall  by  contribution 
of  money  or  otherwise,  aid,  abet,  or  support  such  society,  or  any  members  or 
officers  thereof,  as  such,  shall  be  deemed  guilty  of  an  unlawful  combination  and 
confederacy. 

The  Act  shall  not  extend  to  declarations  approved  by  two  justice,  and  registered 
with  the  clerk  of  the  peace ;  but  such  approbation  shall  only  remain  valid  till  the 
next  general  session,  unless  the  same  shall  be  confirmed  by  the  major  part  of  the 
justices  at  such  general  session. (s)  And  it  shall  not  extend  to  the  meetings  oi 
societies,  or  lodges  of  Freemasons,  which,  before  the  passing  of  the  Act,  had  been 
usually  held,  under  the  denomination  of  "Lodges  of  Freemasons,''  and  in  con- 
formity to  the  rules  prevailing  among  such  societies  ;(t)  provided  that  there  be  a 
certificate  of  two  of  the  members  upon  oath,  that  such  society  of  lodge  had  been 
usually  held  under  such  denomination,  and  in  conformity  to  such  rules;  the  certifi- 


cate duly  attested,  &c.,  being,  within  two  months  afler  the  passing  of  the  Act,, 
deposited  with  the  clerk  of  the  peace,  with  whom  also  the  name  or  denominatioi 
of  the  society  or  lodge,  and  the  usual  place  and  time  of  meeting,  and  the  nam< 
and  descriptions  of  the  members  are  to  be  registered  yearly.(v)     The  clerk  of  th< 
peace  is  required  to  enrol  such  certificate  and  registry,  and  to  lay  the  same  once  ii 
every  year  before  the  general  session  of  the  justices;  and  the  justices  may  upoi 
complaint,  upon  oath,  that  the  continuance  of  the  meetings  of  any  such  lodge  oi 
society  is  likely  to  be  injurious  to  the  public  peace  and  good  order,  direct 
to  be  discontinued;  and  any  such  meeting,  held  notwithstanding  such  order  or 
discontinuance,  and  before  the  same  shall,  by  the  like  authority,  be  revoked,  shal. 
be  deemed  an  unlawful  combination  and  confederacy  under  the  provisions  of  th« 
Act.(«;)  ^ 

Sec.  8.  "  Every  person  who,  at  any  time  after  the  passing  of  this  Act,  shall,  imr  -^n 
breach  of  the  provisions  thereof,  be  guilty  of  any  such  unlawful  combination  an^  -^fS^ 
confederacy  as  in  this  Act  is  described,  shall  and  may  be  proceeded  against  fo^^^f^^^ 
such  offence  in  a  summary  way,  either  before  one  or  more  justice  or  justices  of  th-^cAe 

(r)  By  the  59  Geo.  3,  c.  19,  s.  27,  this  enactment  is  not  to  extend  to  meeting^  of  Qaaker^^  i"' 
or  to  any  meeting  or  society  for  purposes  of  a  religious  or  charitable  nature  only,  and  iic^  -^^^ 
which  no  other  matter  shall  be  discussed. 

U)  39  Geo.  3,  c.  79,  s.  3.  (t)  Sec.  5.  (u)  Sec.  6. 

(t;)  Sec.  7.     The  Friendly  Societies  Act,  18  &  19  Vict.  c.  63,  s.  12,  enacU  that  the  35 
Geo.  3,  c.  79,  57  Geo.  3,  c.  19,  and  14  k  15  Vict.  c.  48  (I.),  shall  not  extend  to  any  society- 
established  under  the  18  &  19  Vict.  c.  63,  or  any  of  the  Acts  thereby  repealed,  or  to  an^ 
meeting  of  the  members  or  officers  thereof,  in  which  society  or  at  which  meeting  n 
business  whatever  is  transacted  other  than  that  which  directly  and  immediately 
to  the  objects  of  the  society  as  declared  in  the  rules  thereof,  and  set  forth  in  the  ce 
tified  copy  thereof.     Provided  that  the  trustees  or  other  officers  of  the  society,  when 
quired  under  the  hands  of  two  of  Her  Majesty's  justices  of  the  peace,  shall  give  fall  info: 
mation  to  such  justices  of  the  nature,  objects,  proceedings,  and  practices  of  such  aocie^* 
and  in  default  thereof  the  provisions  of  the  Acts  herein  recited  shall  be  in  force  in  retpei^ 
of  such  society. 
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♦peace  for  the  county,  stewartry,  riding,  division,  city,  town,  or  place,  where  r*oQ4^ 
such  person  shall  happen  to  be,  or  by  indictment  to  be  preferred  in  the  ^ 
ooonty,  riding,  division,  city,  town,  or  place,  in  England,  wherein  such  offence  shall 
be  committed,  or  by  indictment  in  the  Court  of  Justiciary,  or  in  any  of  the  Circuit 
Courts  in  Scotland,  if  the  offence  shall  be  committed  in  Scotland;   and  every 
person  being  convicted  of  any  such  offence,  on  the  oath  of  one  or  more  credible 
witness  or  witnesses,  by  such  justice  or  justices  as  aforesaid,  shall  be  by  him  or 
them  committed  to  the  common  gaol,  or  house  of  correction,  for  such  county,  &c., 
there  to  remain  without  bail  or  main  prize,  for  the  term  of  three  calendar  months ; 
or  shall  be  by  such  justice  or  justices  adjudged  to  forfeit  and  pay  the  sum  of  twenty 
pounds,  as  to  such  justice  or  justices  shall  seem  meet;  and  in  case  such  sum  of 
money  shall  not  be  forthwith  paid  into  the  hands  of  such  justice  or  justices,  he  or 
they  shall,  by  warrant  under  his  or  their  hand  and  seal,  or  hands  and  seals,  cause 
the  same  to  be  levied  by  distress  and  sale  of  the  offender's  goods  and  chattels, 
together  with  all  costs  and  charges  attending  such  distress  and  sale ;  and,  for  want 
of  sufficient  distress,  shall  commit  such  offender  to  the  common  gaol,  or  house  of 
correction,  of  such  county,  &c.,  for  any  time  not  exceeding  three  calendar  months : 
and  every  person  convicted  of  any  such  offence,  upon  indictment  by  due  course  of 
law,  shall  and  may  be  transported(t;)  for  the  term  of  seven (vr)  years,  in  the  manner 
provided  by  law  for  transportation  of  offenders ;  or  imprisoned  for  any  time  not 
exceeding  two  years,  as  the  Court  before  whom  such  offender  shall  be  tried  shall 
think  fit ;  and  every  such  offender,  who  shall  be  ordered  to  be  transported,  shall 
be  subject  and  liable  to  all  laws  concerning  offenders  ordered  to  be  transported/'(i^) 
But  the  justice  or  justices,  before  whom  any  person  shall  be  convicted  of  any 
unlawful  combination  or  confederacy,  may  mitigate  the  punishment,  so  as  it  be  not 
thereby  reduced  to  less  than  one-third  of  the  punishment  by  the  Act  directed  to 
be  inflicted,  whether  by  imprisonment  or  fine.(a:)     And  it  is  provided,  that  any 
person  who  shall  be  convicted  or  acquitted  by  any  justice,  upon  a  summary  prose- 
cution, shall  not  aflerwards  be  prosecuted  by  indictment,  or  otherwise,  for  the  same 
offence;  and  in  like  manner  that  any  person  convicted,  or  acquitted,  upon  an 
indictment,  shall  not  afterwards  be  prosecuted  before  any  justice  in  a  summary 
Way.(^)    But  the  Act  is  not  to  extend  to  prevent  any  prosecution  by  indictment  or 
otherwise,  for  anything  which  shall  be  an  offence  within  the  intent  and  meaning  of 
the  Act,  and  which  might  have  been  so  prosecuted  if  the  Act  had  not  been  made, 
Sinless  the  offender  shall  have  been  prosecuted  for  such  offence  under  the  Act,  and 
Oonvicted  or  acquitted  of  such  offence. («) 

*The  60  Geo.  3  &  1  Geo.  4,  c.  1,  reciting  that  "  in  some  parts  of  the  r+ooK 
TJoited  Kingdom  men  clandestinely  and  unlawfully  assembled  had  practiced  ^ 
Hiilitary  training  and  exercise,  to  the  great  terror  and  alarm  of  his  Majesty's 
peaceable  and  loyal  subjects,  and  the  imminent  danger  of  the  public  peace,"  enacts, 
**  that  all  meetings  and  assemblies  of  peraons  for  the  purpose  of  training  or  drilling 
themselves,  or  of  being  trained  or  drilled  to  the  use  of  arms,  or  for  the  purpose  of 
practising  military  exercise,  movements,  or  evolutions,  without  any  lawful  authority 
ftt>m  his  Majesty,  or  the  lieutenant,  or  two  justices  of  the  peace  of  the  county  or 
lading,  or  of  any  stewartry,  by  commission  or  otherwise,  for  so  doing  shall  bo,  and 
the  same  are  hereby  prohibited  as  dangerous  to  the  peace  and  security  of  his 
Af  ajesty's  liege  subjects,  and  of  his  government ;  and  every  person  who  shall  be 

S resent  at,  or  attend  any  such  meeting  or  assembly  for  the  purpose  of  training  and 
rilling  any  other  person  or  persons,  to  the  use  of  arms,  or  the  practice  of  military 

Iv)  Penal  servitude  bj  the  20  &  21  Vict.  c.  3,  s.  2,  ante^  p.  4. 

rv)  And  not  less  than  three  bj  the  same  section :  Ibid. 

(te)  The  9  &  10  Vict.  c.  33,  recites  that  bj  this  Act  and  the  57  Geo.  3,  c.  19,  "certain 
Offences  are  created,  and  certain  penalties  are  attached  to  the  commission  thereof,"  and 
prohibits  *'  anj  action,  bill,  plaint,  or  information  inanj  of  Her  Majesty's  courts,  or  before 
^tiy  justice  or  justices  of  the  peace  against  any  person  or  persons  for  the  recovery  of  any 
^de  or  forfeiture  incurred  under  the  provisions  of  either  of  the  said  Acts/'  unless  the  same 
a«  commenced,  &c.,  in  the  name  of  the  law  officers  of  the  Crown.  Query^  whether  this 
^fleets  this  section  or  the  57  Geo.  3,  c.  19, />o«/,  p.  396. 

(x)  39  Geo.  3,  c.  79,  e.  9.  (y)  Sec.  10. 

(xj39Geo.  3,  c.  79,  s.  11. 
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exercise,  movemeDts,  or  evolutions,  or  who  shall  train  or  drill  any  other  person  or 
persons  to  the  use  of  arms  or  the  practice  of  military  exercise,  movements  or  evo- 
lutions, or  who  shall  aid  or  assist  therein,  being  legally  convicted  thereof,  shall  he 
liable  to  be  transported  (a)  for  any  term  not  exceeding  seven(6)  years,  or  to  be 
punished  by  imprisonment  not  exceeding  two  years,  at  the  discretion  of  the  Court 
in  which  such  conviction  shall  be  had ;  and  every  person  who  shall  attend  or  be 
present  at  any  such  meeting  or  assembly  as  aforesaid,  for  the  purpose  of  being,  or 
who  shall  at  any  such  meeting  or  assembly  be  trained  or  drilled  to  the  use  of  arms, 
or  the  practice  of  military  exercise,  movements,  or  evolutions,  being  legally  con- 
victed thereof,  shall  be  liable  to  be  punished  by  fine  and  imprisonment,  not  exceeding 
two  years,  at  the  discretion  of  the  Court  in  which  such  conviction  shall  be  had.(c) 

Where  an  indictment  alleged  that  there  was  an  unlawful  meeting  of  the  defendant 
and  of  divers  other  persons  unknown,  for  the  purpose  of  unlawfully  practising 
military  exercise,  and  which  persons  so  met  and  assembled  were  there  without  any 
lawful  authority  of  the  Queen,  &c.,  and  that  the  defendant  was  present  at  and  un- 
lawfully did  attend  the  said  meeting  for  the  purpose  of  unlawfully  training  and 
drill inj?  divers  persons  unknown  to  the  practice  of  military  exercise ;  Maule,  J., 
held  that  the  indictment  was  not  bad  for  charging  two  offence8.(rf) 

An  indictment  upon  this  Act  should  aver  that  the  meeting  was  for  'the  purpose 
of  training  and  drilling,  or  of  being  trained  and  drilled  to  the  use  of  arms,  or  for 
the  purpose  of  practising  military  exercises,  movements,  or  evolutions,  and  that  the 
meeting  was  held  without  any  lawful  authority  from  Her  Majesty,  or  the  lieutenant, 
or  two  justices  of  the  peace,  &c.,  by  commission  or  otherwise.(c) 

*39fil       ^^^^  ^^  ^^^'  ^'  ^  ^^»  ^       ^^  ^^^'  ^  ^  ^  ^^-  ^'  ^*  ^»  contained  *man 
^  enactments  relating  to  assemblies  of  persons,  collected  for  the  purpose,  o 

under  the  pretext  of  deliberating  on  public  grievances,  and  of  agreeing  on  petition 


and  addresses  to  the  throne,  or  to  the  houses  of  Parliament,  which  were  only  tem — 
porary  enactments,  and  appear  to  have  now  expired. 

But  the  57  Geo.  3,  c.  19,  contains  also  several  enactments  relating  to  meeti 
and  assemblies  of  persons  which  are  not  of  a  limited  duration. 

Sec.  23,  reciting  that  it  is  highly  inexpedient  that  public  meetings  or  assembli 


should  bo  held  near  the  houses  of  Parliament,  or  near  the  courts  of  justice  ic^  Jn 
Westminster  Hall,  on  certain  days,  enacts,  that  it  shall  not  be  lawful  for  any  persoi^  ^d 
to  convene,  or  to  give  any  notice  for  convening,  any  meeting  consisting  of  morp*— ^*e 
than  fifty  persons,  or  for  any  number  of  persons  exceeding  fift^y  to  meet  in  an^  my 
street,  square,  or  open  place,  in  the  city  or  liberties  of  Westminster,  or  county  (m     M)f 

Middlesex,  within  the  distance  of  a  mile  from  the  gate  of  Westminster  Hall  (except ^)t 

such  parts  of  the  parish  of  St.  Paul's,  Coven t  Garden,  as  are  within  such  distance]^  ^), 
for  the  purpose  of  considering  of  or  preparing  any  petition,  &c.,  for  alteration  cz^^iof 
matters  in  church  or  state,  or  on  any  day  on  which  the  two  houses,  or  either  hoi 
of  Parliament,  shall  meet  and  sit,  nor  on  any  day  on  which  the  courts  shall  sit  L 
Westminster  Hall.  And  that  if  any  meeting  or  assembly  for  such  purpose  shi 
be  assembled  or  holden  on  such  day,  it  shall  be  deemed  an  unlawful  asuemhlj/.  ~ 
there  is  a  provision  that  the  enactment  shall  not  apply  to  any  meeting  for  the  ele» 
tion  of  members  of  Parliament,  or  to  persons  attending  upon  the  business  of  eith^^  -^^ 
house  of  Parliament,  or  of  any  of  the  said  courts. 

Sec.  24  recites  that  divers  societies  and  clubs  have  been  instituted  in  the  metr^— "^w- 
polls,  and  in  various  parts  of  the  kingdom,  of  a  dangerous  nature  and  tendency ^^J' 
inconsistent  with  the  public  tranquillity  and  the  existence  of  the  established  goven — ^"J" 
ment,  laws,  and  constitution  of  the  kingdom ;  and  that  the  members  of  many  8U<S3^  -ca 
societies  or  clubs  had  taken  unlawful  oaths  and  engagements  of  fidelity  and  8ecrec^=^-^y^ 
and  had  taken  or  subscribed  or  assented  to  illegal  tests  and  declarations ;  and  th;. 

(a)  Penal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  unte^  p.  4. 

!h)  And  not  less  than  three  years  by  the  same  clause :  Ibid. 
c)  Sec.  2  provides  for  the  dispersion  of  persons  so  assembled,  or  for  their  detention  a* 
giving  bail.     By  sees.  5  and  6,  actions  for  anything  done  in  pursuance  of  the  Act  muBt  T         ^^ 
commenced  within  six  months.    And  by  sec.  7  prosecutions  for  offences  against  the  p        '    ''^' 
visions  of  the  Act  must  be  commenced  within  six  months  after  the  offence  committed. 

(d)  Reg.  V.  Hunt,  3  Cox  C.  C.  216. 

(e)  Gogarty  v.  The  Queen,  3  Cox  C.  C.  306,  Q.  B  (Ireland). 


od 
be 
«ro- 
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these  societies  or  clubs  appointed  or  employed  committees,  delegates,  &c., 
or  correspond  with  other  societies  or  clubs,  and  to  induce  other  persons  to 
iembers;  and  by  such  means  maintained  an  influence  over  large  bodies  of 
deluded  many  ignorant  and  unwary  persons  into  the  commission  of  acts 
iminal :  and  recites  also,  that  certain  societies  or  clubs,  calling  themselves 
s,  or  Spencean  Philanthropists ,  professed  for  their  object  the  confiscation 
ion  of  the  land,  and  the  extinction  of  the  funded  property  of  the  king- 
d  that  it  was  expedient  and  necessary  that  they  should  be  utterly  sup- 
ad  prohibited  as  unlawful  combinations  and  confederacies  highly  dangerous 
iice  and  tranquillity  of  the  kingdom,  and  to  the  constitution  of  its  govern- 
d  then  it  enacts,  ''  that  all  societies  or  clubs  calling  themselves  Spenceans, 
>,an  Philanthropists,  and  all  other  societies  or  clubs,  by  whatever  name  or 
»n  the  same  are  called  or  known,  who  hold  and  profess,  or  who  shall  hold 
88,  the  same  objects  and  '''doctrines,  shall  be  and  the  same  are  hereby  rjieoo^ 
ippressed  and  prohibited  as  being  unlawful  combinations  and  con-  ^ 
{  against  the  government  of  our  sovereign  lord  the  King,  and  against  the 

I  security  of  his  Majesty's  liege  subjects. 

).  ^^  All  and  every  the  said  societies  or  clubs,  and  also  all  and  every  other 
*  club  now  established,  or  hereafler  to  be  established,  the  members  whereof 
'equired  or  admitted  to  take  any  oath  or  engagement  which  shall  be  an 

engagement  within  the  meaning  of  the  37  Geo.  3,  c.  123.(ee)  or  within 
ing  of  the  52  Geo.  3,  c.  104,(/)  or  to  take  any  oath  not  required  or  au- 
by  law ;  and  every  society  or  club,  the  members  whereof,  or  any  of  them, 
3  or  in  any  manner  bind  themselves  by  any  such  oath  or  engagement,  on 
;,  or  in  order  to  become,  or  in  consequence  of  being  a  member  or  members 
ociety  or  club ;  and  every  society  or  club,  the  members  or  any  member 
shall  be  required  or  admitted  to  take,  subscribe,  or  assent  to,  or  shall  take, 
!,  or  assent  to,  any  test  or  declaration  not  required  or  authorized  by  law, 
ver  manner  or  form  such  taking  or  assenting  shall  be  performed,  whether 
,  signs,  or  otherwise,  either  on  becoming  or  in  order  to  become,  or  in  con- 

of  being  a  member  or  members  of  any  such  society  or  club ;  and  every 
r  club  that  shall  elect,  appoint,  nominate,  or  employ  any  committee,  dele- 
delegates,  representative  or  representatives,  missionary  or  missionaries,  to 
ifer,  or  communicate  with  any  other  society  or  club,  or  with  any  committee, 
or  delegates,  representative  or  representatives,  missionary  or  missionaries, 
»ther  society  or  club,  or  to  induce  or  persuade  any  person  or  persons  to 
nembers  thereof,  shall  be  deemed  and  taken  to  be  unlawful  combinations 
ederacies,  within  the  meaning  of  the  39  Geo.  3,  c.  79,(^^  and  shall  and 
)rosecutcd,  proceeded  against,  and  punished,  according  to  tue  provisions  of 
Act;  and  every  person  who,  from  and  after  the  passing  of  this  Act,  shall 
ft  member  of  any  such  society  or  club,  or  who,  after  the  passing  of  this 

II  act  as  a  member  thereof,  and  every  person  who,  from  and  after  the  pass- 
is  Act,  shall  directly  or  indirectly  maintain  correspondence  or  intercourse 
'  Mch  society  or  club,  or  with  any  committee  or  delegate,  representative  or 
(jf,  or  with  any  officer  or  member  thereof,  as  such,  or  who  shall,  by  con- 
•of  money,  or  otherwise,  aid,  abet,  or  support,  such  society  or  club,  or  any 
>.or  officers  thereof,  as  such,  shall  be  deemed  guilty  of  an  unlawful  com- 

and  confederacy  within  the  intent  and  meaning  of  the  39  Geo.  3,  c.  79, 
11  and  may  be  proceeded   against,  prosecuted,  and  punished,  according  to 
iaions  of  the  said  Act,  with  regard  to  the  prosecution  and  punishment  of 
combinations  and  confederacies.'\/i) 

Dg  contained  in  this  Act  is  to  extend  to  lodges  of  Freemasons,  complying 
regulations  of  the  39  Geo.  3,  c.  79  ;(A)  nor  to  any  declaration  approved 
icribed  by  two  or  more  justices  of  the  peace,  and  confirmed  by  the  major 
^he  ^justices  at  a  general  session,  or  at  a  general  quarter  sessions  of  r^icQqo 
e,  pursuant  to  the  regulations  in  the  said  Act  of  the  39  Geo.  3,  c.  ^ 
ttor  to  meetings  of  Quakers  ;  nor  to  any  meeting  or  society  for  purposes  of 

rfe,  186.  (/)  Ante,  187.  {g)  Ante,  392,  et  teq, 

U,  393.  (k)  AnUj  p.  393. 


898  Of  Unlawful  Assemblies.  [book  n.         \ 

'. 5 

a  religious  or  charitable  nature  only,  and  in  which  no  other  matter  or  business 
shall  be  discussed.  (H 

Any  person  knowingly  permitting  any  meeting  of  any  society  or  club,  declared 
by  this  Act  to  be  an  unlawful  combination  or  confederacy,  or  of  any  division  or 
committee  of  such  society  or  club,  to  be  held  in  any  place  belonging  to  him,  or 
in  his  possession  or  occupation,  is  made  liable,  for  the  first  offence,  to  a  forfeiture 
of  five  pounds ;  and  for  any  offence  committed  after  the  conviction  for  such  first 
offence  is  to  be  deemed  guilty  of  an  unlawful  combination  and  confederacy  in  breach 
of  this  Act.(m)  And  two  justices,  upon  evidence  on  oath  that  any  such  meeting, 
or  any  meeting  for  any  seditious  purpose,  has  been  held  at  any  house,  &c.,  licensed 
for  the  sale  of  liquors,  with  the  knowledge  and  consent  of  the  persons  keeping  such 
house,  &c  ,  may  adjudge  the  license  to  be  forfeited. (n) 

The  thirtieth  and  three  following  sections  relate  to  the  recovery  of  the  pecuniary 
penalties,  which  may  be  incurred  under  the  Act,  their  application  and  the  limita- 
tion of  actions  against  justices,  &c.,  for  anything  done  in  pursuance  of  the  Act. 

Penalties  exceeding  £20  may  be  recovered  by  action  of  debt ;  and  those  not  ex 

ceeding  £20  may  be  recovered  before  a  justice  in  a  summary  way.(o) 

Sec.  35,  nothing  contained  in  the  Act  shall  be  deemed  to  take  away,  or  abridge^^ , 

any  provision  already  made  by  the  law  of  the  realm,  for  the  suppression  or  punish- 
ment of  any  offence  described  in  the  Act.     And  sec.  36,  no  person  shall  be  prose- 


cuted, under  the  Act,  for  having  been  a  member  of  any  illegal  society,  if  sud 
person  shall  not  have  acted  as  a  member,  after  the  passing  of  the  Act ;  but  tha~ 
the  Act  shall  not  extend  to  prevent  any  prosecution,  by  indictment  or  otherwi 


for  anything  which  shall  be  an  offence  within  the  Act,  and  which  might  have  beeoiK'  ^o 
so  prosecuted,  if  the  Act  had  not  been  made. 

Sec.  36.  also  provides  that  no  person  "prosecuted  and  convicted,  or  acquitted,  of  an^ 
offence  against  the  Act,  shall  be  liable  to  be  again  prosecuted  for  the  same  offence 

Sec.  37,  where  any  proceeding  or  prosecution  shall  be  instituted  for  any  offeni 
against  the  39  Geo.  3,  c.  79,  or  this  Act,  either  by  action  or  information,  befoi 
any  justice  or  justices,  or  otherwise,  the  attorney-general  in  England,  or  the  loi 
advocate  in  Scotland,  may  order  them  to  be  stayed ;  and,  in  case  of  any  judgmei 
or  conviction,  one  of  his  Majesty's  principal  secretaries  of  state  may,  by  an  ordi 
under  his  hand,  stay  the  execution  of  such  judgment  or  conviction,  or  mitigate,  i 
remit,  any  fine  or  forfeiture,  or  any  part  thereof.(j)) 

As  to  Ireland,  the  Irish  Act,  33  Geo.  3,  c.  29,  and  the  4  G^o.  4,  c.  87,  and  2  & 

„jqQQ-|   3  Vict.  c.  74  (as  amended  by  the  11  &  12  Vict.  *c.  89), (j)  declare  certa— — ■in 
-I   societies,  clubs,  &c.,  in  that  country,  to  be  unlawful  assemblies,  combin^^Ba- 
tions,  and  confederacies ;  make  the  members  guilty  of  an  unlawful  combination  ai 
confederacy,  and  provide  for  the  suppression  of  the  societies  and  the  punishmi 
of  the  members. 

Several  statutes  have  been  passed  for  the  purpose  of  regulating  places  used 
delivering  lectures,  and  holding  debates :  but  the  enactments  contained  in  them 
for  the  most  part  of  limited  duration. 

Many  of  the  sections  of  the  36  Geo.  3,  c.  8,  were  intended  to  remedy  the  e""  ^" 
occasioned  by  persons  who,  under  pretence  of  delivering  lectures  and  discourses  ^^ 
public  grievances,  delivered  lectures  and  discourses,  and  held  debates,  tending  ^ 

stir  up  hatred  and  contempt  of  the  King's  person  and  government,  and  of  the  cc^^^' 
stitution  :  but  this  statute  was  limited  to  a  duration  of  three  years  from  the 
ing  of  the  Act,  and  until  the  end  of  the  then  next  session  of  Parliament.     It  is 
ferred  to  in  the  39  Geo.  3,  c.  79,  s.  15,(r)  which,  reciting  that  divers  places 

(/)  57  Geo.  3,  c.  19,  s.  26.     See  note  (w),  antij  p.  394. 

(m)  Id.  sec.  28.     Sec.  13  of  the  39  Geo.  3,  c.  79,  is  nearly  similar. 

(n)  Id.  sec.  29.     Sec.  14  of  the  39  Geo.  3,  c.  79,  is  similar,  except  that  it  does  not  c^    -^^°' 
tain  the  words  "  with  the  knowledge  and  consent  of  the  person  keeping  such  house,"  '^' 

(o)  See  note  anttf  p.  394. 

(p)  Sec.  39.    The  Act  does  not  extend  to  Ireland.  ... 

{g)  Continued  by  the  25  &  26  Vict.  c.  32,  for  five  years  from  the  7th  July,  1862,  and  -  "" 

the  end  of  the  then  next  session  of  Parliament.  ^^^ 

(r)  The  2  &  3  Vict.  c.  12,  repeals  sec.  27  of  this  Act,  but  does  not  affect  the  provii^^^^" 
here  set  out.    See  Reg.  v,  Johnson,  8  Q.  B.  102  (55  E.  C.  L.  R.). 
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bera  used  for  lectarea  or  debates,  which  were  not  within  the  former  Act,  but  which 
lectures  or  debates  had  in  many  instances  been  of  a  seditious  and  immoral  nature, 
ind  that  other  places  had  been  used  for  seditious  and  immoral  purposes,  under  the 
pr^Doe  of  being  places  of  meeting  for  the  purpose  of  reading  books,  pamphlets, 
newspapers,  or  other  publications,  enacts,  that  every  house,  room,  field,  or  other 
place  at  or  in  which  any  lecture  or  discourse  shall  be  publicly  delivered,  or  any 
pablic  debate  shall  be  had  on  any  subject  whatever,  for  the  purpose  of  raising  or 
collecting  money,  or  any  other  valuable  thing,  from  the  persons  admitted ;  or  to 
irhich  any  person  shall  be  admitted  by  payment  of  money,  or  by  any  ticket  or  token 
of  any  kind,  delivered  in  consideration  of  money  or  other  valuable  thing,  or  in  con- 
sequence of  paying,  or  giving,  or  having  paid  or  given,  or  having  agreed  to  pay  or 
give,  in  any  manner,  any  money  or  other  valuable  thing ;  or  where  any  money  or 
other  valuable  thing  shall  be  received  from  any  person  admitted,  either  under  pre- 
tence of  paying  for  any  refreshment,  or  other  thing,  or  under  any  other  pretence, 
or  for  any  other  cause,  or  by  means  of  any  device  or  contrivance  whatever ;  and 
every  house,  &c.,  which  shall  be  opened  or  used  as  a  place  of  meeting,  for  the  pur- 
pose of  reading  books,  pamphlets,  newspapers,  or  other  publications,  and  to  which 
any  person  shall  be  admitted  by  payment  of  money,  or  by  any  ticket,  &c.  (as  before) 
shall  be  deemed  a  dxutrdtrJy  house  or  pUice,  within  the  36  Geo.  3,  unless  the  same 
shall  have  been  previously  licensed  in  the  manner  afterwards  mentioned  in  the  Act. 
And  the  persons  by  whom  such  house,  &c.,  shall  be  opened  or  used,  are  to  forfeit 
J^lOO  for  every  time  of  opening  or  using,  and  be  otherwise  punished  as  the  law 
directs  in  cases  of  disorderly  houses ;  and  every  person  conducting  the  proceedings, 
debating,  or  furnishing  books,  &c. ;  and  also  every  person  giving  or  receiving 
money,  &c.,  in  respect  of  the  admission  to  any  such  house,  &c.,  or  deliver-  t^jaa 
ing  *out,  or  receiving,  any  tickets  or  tokens,  knowing  such  house,  &c.,  to  ^ 
be  opened  or  used  for  any  such  purpose,  is,  for  every  such  offence,  to  forfeit  twenty 
pounds. 

By  the  39  Geo.  3,  c.  79,  s.  16,  any  person  appearing  as  master,  or  as  having  the 
management  of  any  such  house,  &c.,  shall  be  deemed  to  be  a  person  by  whom  the 
ti&me  is  opened,  or  used,  and  liable  to  be  sued  or  prosecuted,  though  not  the  real 
owner  or  occupier.  A  power  is  also  given  to  any  justice  who  shall,  by  information 
^pon  oath,  have  reason  to  suspect  that  any  house,  &c.,  is  opened  or  used  for  lectures, 
debates,  reading,  &c.,  contrary  to  the  Act,  to  go  to  such  house,  &c.,  and  demand  to 
l>e  admitted ;  and,  in  case  of  admittance  being  refused,  such  house,  &c.,  is  to  be 
deemed  a  disorderly  house  or  place  within  this  Act  and  the  36  Geo.  3,  and  the  pro- 
visions in  both  the  Acts  are  to  be  applied  to  such  house,  &c.,  where  such  admit- 
tance shall  have  been  so  refused ;  and  every  person  refusing  is  to  forfeit  twenty 
pounds.(«) 

Sec.  18,  relates  to  the  licensing  any  place  for  lecturing,  or  reading,  by  two  or 
more  justices  at  their  general  sessions,  or  at  a  special  session  held  for  the  purpose; 
out  gives  a  power  to  the  justices  at  any  general  sessions  to  revoke  such  license. 
A.nd  any  justice  may  demand  admittance  to  any  licensed  place;  and,  in  case  of  re- 
^tisal,  such  place  is  to  be  deemed,  notwithstanding  the  license,  a  disorderly  house  or 
J^iace,  within  the  Act ;  and  every  person  refusing  such  admittance  is  to  forfeit 
twenty  pounds. (0  Any  two  justices  upon  evidence,  on  oath,  that  any  licensed 
place  is  commonly  used  for  lectures  or  discourses  of  a  seditious  or  immoral  tendency, 
Or  that  books,  &c.,  of  a  seditious  or  immoral  nature  arc  there  commonly  kept,  and 
delivered  to  be  read,  may  declare  the  license  to  have  been  forfcited.(M)  Every 
f^ouse,  &c.,  licensed  fur  the  sale  of  ale,  or  liquors,  is  to  be  deemed  licensed  for  read- 
^tig  within  the  Act:  but  two  or  more  justices  on  evidence,  on  oath,  that  seditious 
Or  immoral  publications  are  usually  distributed  there  for  the  purpose  of  being  read, 
^>^y  declare  the  license  for  selling  ale,  or  liquors,  to  have  been  forfeited.(t;) 

The  Act  is  not  to  extend  to  lectures  delivered  in  the  universities  by  members, 
^c,  or  to  lectures  delivered  in  the  hall  of  any  of  the  inns  of  court  by  persons 
Authorised ;  and  payments  to  school-masters  are  not  to  be  deemed  payments  for  ad- 

(#)  Sec.  17.  (t)  Sec.  19. 

(«)  S«c.  20.  (v)  Sec.  21. 
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mission  to  lectures  within  the  Act(w)  And  prosecutions  for  any  penalty  inipoeed 
by  the  Act  are  to  be  commenced  within  three  months  after  it  shall  have  been  in- 
curred, (x) 

The  13  Car.  2,  c.  5,  reciting  the  mischiefs  of  tumuUxioxu  petitioning ,  enacts,  that 
no  person  shall  solicit  or  procure  the  getting  of  hands,  or  other  consent  of  any  per- 
sons above  the  number  of  twenty,  to  any  petition,  &c.,  to  the  King  or  the  houses 
of  Parliament,  for  alteration  of  matters  established  by  law  in  church  or  state,  unless 
the  matter  thereof  shall  have  been  first  consented  unto  and  ordered  by  three  jus- 
tices, or  by  the  major  part  of  the  grand  jury  of  the  county,  &c.,  at  the  assises  or 
quarter  sessions ;  or,  in  London,  by  the  lord  mayor,  aldermen,  and  common 
i^AM-x  council:  and  that  no  person  shall  repair  to  his  Majesty  or  the  houses  of 
-J  Parliament,  upon  pretense  of  presenting  or  delivering  any  petition,  &c., 
accompanied  with  excessive  number  of  people,  nor  at  any  one  time  with  above  the 
number  of  ten  persons ;  upon  pain  of  incurring  a  penalty  not  exceeding  one  hun — 
dred  pounds,  and  three  months'  imprisonment  for  every  offence;  such  offence  to 
prosecuted  in  the  Court  of  King's  Bench,  or  at  the  assizes  or  quarter  sessions 
within  six  months,  and  proved  by  two  credible  witnesses.(y)  But  there  is  a  pro- 
viso, that  the  Act  shall  not  hinder  persons,  not  exceeding  twenty  in  number,  fro 
presenting  any  public  or  private  grievance  or  complaint  to  any  member  of  Parli 


ment,  or  to  the  King,  for  any  remedy  to  be  thereupon  had ;  nor  extend  to  an^  ^y 
address  to  his  Majesty  by  the  members  of  the  houses  of  Parliament,  during  fh—  in 
sitting  of  Parliament. (2) 

The  common  law,  and  also  several  more  ancient  statutes  than  those  which  hai 
been  mentioned,  authorize  proceedings  for  the  restraining  and  suppression  of  riot. 
By  the  common  law  the  sheriff,  under-sheriff,  constable,  or  any  other  peace  office: 
may,  and  ought  to  do,  all  that  in  them  lies  towards  the  suppressing  of  a  riot,  ai 
may  command  all  other  persons  to  assist  them ;  and  by  the  common  law  also 
private  person  may  lawfully  endeavor  to  appease  such  disturbances  by  staying  tl 
persons  engaged  from  executing  their  purpose,  and  also  by  stopping  others  comii 
to  join  them. (a)     It  has  been  holden  also,  that  private  persons  may  arm  thei 
selves  in  order  to  suppress  a  ri©t  ;(5)  from  whence  it  seems  clearly  to  follow 
they  may  also  make  use  of  arms  in  suppressing  it,  if  there  be  a  necessity.     Ho 
ever,  it  may  be  very  hazardous  for  private  persons  to  proceed  to  these  extrcmitic 
and  such  violent  methods  seem  only  proper  against  such  riots  as  savor  of  rebellion.l 
But  if  a  felony  be  about  to  be  committed,  the  interference  of  private  persons 
be  justifiable;  for  a  private  person  may  do  anything  to  prevent  the  perpetration 
a  felony.((Z)     In  the  riots  which  took  place  in  the  year  1780,  this  matter 
much  misunderstood,  and  a  general  persuasion  prevailed  that  no  indifferent  pei 
could  interpose  without  the  authority  of  a  magistrate ;  in  consequence  of  whi 
much  mischief  was  done,  which  might  otherwise  have  been  prevented. (c) 

Upon  an  information  against  the  Major  of  Bristol  for  neglect  of  duty  in  wr^ot 
suppressing  the  Bristol  riots  in  1831,  which  was  tried  at  the  bar  of  the  Kin  x'^ 
Bench,  it  was  laid  down  that  the  general  fules  of  law  require  of  magistrates,  tX=3«^ 
at  the  time  of  riots,  they  should  keep  the  peace,  restrain  the  rioters,  and  pur^^^c 
and  take  them ;  and  to  enable  them  to  do  this,  they  may  call  on  all  the  King's  kwjm^ 
jects  to  assist  them,  which  they  are  bound  to  do  upon  reasonable  warning;  and      ^^ 
point  of  law,  a  magistrate  would  bo  justified  in  giving  firearms  to  those  who  HkM^  ^ 

{w)  Sec.  22.  (z)  Sec.  34. 

ly)  13  Car.  2,  St.  1,  c.  5,  s.  2. 

(z)  13  Car.  2,  st.  1,  c.  5,  s.  3.     Bj  1   Will,  k  M.  sess.  2,  c.  2,  9.  1,  art.  5,  usuallj  sty  ^* 
the  Bill  of  Rights,  it  is  enacted,  '•  That  it  is  the  right  of  the  subjects  to  petition  the  Ki  *^^» 
and  that  all  commitments  and  prosecutions  for  such  petitioning  are  illegal.''     It  was  c*^**' 
tended,  that  this  article  had  yirtuallj  repealed  the  statute  13  Car.  2,  c.  5,  bat  Lord  M* 
field  declared  it  to  be  the  unanimous  opinion  of  the  Court,  that  neither  that  nor  anjot 
Act  of  Parliament  had  repealed  it,  and  that  it  was  in  full  force:  Rex  v.  Lord  Ge<F 
Qordon,  Dougl.  571. 

a)  1  Hawk.  P.  C.  c.  65,  s.  11. 

[h)  Case  of  arms,  Poph.  121  ;  Kel.  76. 

[e)  1  Hawk.  P.  C.  c.  65,  s.  11. 
i)  By  Chambre,  J.,  in  Handcock  v.  Baker,  2  Bos.  &  Pul.  265. 

[e)  By  Heath,  J.,  in  Handcock  v.  Baker,  2  Bos.  k  Pul.  265. 
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came  to  assist  *hiin,  but  it  would  be  imprudent  in  him  to  give  them  to  those  r^ino 
who  might  not  know  their  use,  and  who  might  be  under  no  control,  and   ^ 
who,  not  being  used  to  act  together,  might  be  cut  off  from  the  rest  of  the  force, 
and  the  arms,  by  those  means,  get  into  the  hands  of  the  rioters.(/) 

It  is  DO  part  of  the  duty  of  a  magistrate  to  go  out  and  head  the  constables,  or 
to  marshal  and  arrange  them ;  neither  is  it  any  part  of  his  duty  to  hire  men  to 
assist  him  in  putting  down  a  riot :  nor  to  keep  a  body  of  men.  as  a  reserve,  to  act 
as  occasion  may  require ;  neither  is  he  bound  to  call  out  the  Chelsea  Pensioners, 
any  more  than  any  of  the  rest  of  the  King's  subjects  :  nor  is  it  any  part  of  his 
duty  to  give  any  orders  respecting  the  firearms  in  gunsmiths'  shops.  Nor  is  a 
magistrate  bound  to  ride  with  the  military ;  if  he  gives  the  military  officer  orders 
to  act,  that  is  all  that  is  required  of  him.(  </) 

*The  H4  Edw.  3,  c.  1,  empowers  justices  of  the  peace  to  restrain  and  r^^c^Ao 
arrest  rioters;  and,  having  been  construed  liberally,  it  has  been  resolved,   *- 

(/)  Rex  V.  Finney,  5  C.   &  P.  254  (24  E.  C.  L.  R.) ;  3  B.  &  Ad.  946  (23  E.  C.  L.  R.)  ; 
LUtledale,  Parke,  ap'd  Taunton,  JJ. ;  and  see  Rexw.  Kennett,  5  C.  &  P.  282  (24  E.  C.  L.  R.). 
(ff)  Rex  V.  Pinuey,  Ibid.     The  duties  of  private  persons,  soldiers,  sheriffs,  and  peace 
officers  in  such  cases  were  most  clearly  and  elaborately  expounded  by  Lord  C.  J.  Tindal, 
in  his  charge  to  the  Bristol  grand  jury  [1832,  5  C.  &  P.  261  (24  E.  C*  L.  R.)]  as  follows : 
**  By  the  common  law  every  private  person  may  lawfully  endeavor,  of  his  own  authority, 
mnd  without  any  warrant  or  sanction  of  the  magistrate^  to  suppress  a  riot  by  every  means 
in  his  power.     He  may  disperse,  or  assist  in   dispersing,  those  who  are  assembled  ;  he 
may  stay  those  who  are  engaged  in  it  from  executing  their  purpose  ;  he  may  stop  and 
prevent  others  whom  he  shall  see  coming  up  from  joining  the  rest;  and  not  only  has  he 
ihe  authority,  but  it  is  his  hounden  duty  as  a  good  subject  of  the  King  to  perform  this  to 
Mhe  utmost  of  his  ability.     If  the  riot  be  general  and  dangerous,  he  may  arm  himself  against 
the  evil  doers  to  keep  the  peace."     '*  It  would  undoubtedly  be  more  prudent  to  attend, 
Aod  be  assistant  to  the  justices,  sheriffs,  or  other  ministers  of  the  King  in  doing  this;  for 
the   presence  and  authority  of  the  magistrate  would  restrain  the   proceeding  to  such 
extremities  until  the  danger  were  sufficiently  immediate,  or  until   some  felony  was  either 
committed,  or  could  not  be  prevented  without  recourse  to  arms  ;  and  at  all  events  the 
assistance  given  by  men  who  act  in  subordination  and  concert  with   the  civil  magistrate 
"Will   be  more  effectual  to  attain  the  object  proposed   than  any  efforts,   however   well 
intended,  of  separated  and  disunited  individuals.     But  if  the  occasion  demands  immediate 
miction,  and  no  opportunity  is  given  for  procuring  the  advice  or  sanction  of  the  magistrate, 
it  if  the  duty  of  every  subject  to  act  for  himself,  and  upon  his  own  responsibility  in  sup- 
pressing a  riotous  and  tumultuous  assembly  ;  and  he  may  be  assured  that  whatever  is 
iionestly  done  by  him  in  the  execution  of  that  object  will  be  supported  and  justified  by 
the  common  law.  The  law  acknowledges  no  distinction  in  this  respect  between  the  soldier 
mad  the  private  individual.     The  soldier  is  still  a  citizen,  lying  under  the  same  obligation, 
mnd  invested  with  the  same  authority  to  preserve  the  peace  of  the  King  as  any  other  sub- 
ject.    If  the  one  is  bound  to  attend  the  call  of  the  civil  magistrate,  so  is  the  other ;  if  the 
one  may  interfere  for  that  purpose  when  the  occasion  demaniis  it,  without  the  requisition 
of  the  magistrate,  so  may  the  other  too;  if  the  one  may  employ  arms  for  that  purpose, 
^vhen  arms  are  necessary,  the  soldier  may  do  the  same.     Undoubtedly  the  same  exercise 
of  discretion  which  requires  the  private  subject  to  act  in  subordination  to  and  in  aid  of 
the/nagistrate,  rather  than  upon  his  own  authority,  before  recourse  is  had  to  arms,  ought 
Xaj  Operate  in  a  stronger  degree  with  a  military  force.     But  where  the  danger  is  ])ressing 
&nd  immediate,  where  a  felony  has  actually  been  committed,  or  cannot  otherwise  be  pre- 
sented, and  from  the  circumstances  of  the  case  no  opportunity  is  offered  of  obtaining  a 
requisition  from  the  proper  authorities,  the  military  subjects  of  the  King  not  only  may, 
but  ire  bound  to  do  their  utmost,  of  their  own  authority,  to  prevent  the  perpetration  of 
outrage,  to  put  down  riot  and  tumult,  and  to  preserve  the  lives  and  property  of  the  people. 
Still  further,  by  the  common  law,  not  only  is  each  private  subject  bound  to  exert  himself 
to  the  utmost,  but  every  sheriff,  constable,  and  other  peace  officer,  is  called  upon  to  do 
»n  that  in  them  lies  for  the  suppression  of  riot,  and  each   has  authority  to  command 
all  other  subjects  of  the  King  to  assist  him  in  that  undertaking.     By  an  early  statute  (13 
Hen.  4,  c.  7)  any  two  justices,  with  the  sheriff  or  under-sheriff  of  the  county,  may  come 
'•^ith  the  power  of  the  county,  if  need  be,  to  arrest  any  rioters,  and  shall  arrest  them  ;  and 
^^«y  have  power  to  record  that  which  they  see  done  in  their  presence  against  the  law ; 
PJ"  which  record  the  offenders  shall  be  convicted,  and  may  afterwards  be  brought  to  pun- 
ithnient.    And  here  I  must  distinctly  observe,  that  it  is  not  left  to  the  choice  or  will  of  the 
•yV'^c/,  as  some  have  erroneously  supposed,  to  attend  or  not  to  the  call  of  the  magistrate^  as 
'*^  think  proper,  hMi  every  man  is  bound,  when  called  upon,  under  pain  of  fine  and  imprison- 
?^*nt,  to  yie^d  a  ready  and  implicit  obedience  to  the  call  of  the  magistrate,  and  to  do  his  utmost 
m  OMMi,,::^  1.-.-  s^ -..  tumultuous  assembly:'     See  Reg.  v,  Nealc,  9  C.  &  P.  431  (38 


p  ^siiiing  him  to  suppress  any  i 
^'  L-  C),  per  Littledale,  J. 
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that  a  Bingle  justice  may  arrest  persons  riotously  assembled,  and  may  also  authoriie 
others  to  arrest  them  by  a  parol  command.  By  the  13  Hen.  4,  c.  7,  s.  1,  the 
justices  of  the  peace,  three  or  two  of  them  at  the  least,  and  the  sheriff  or  under- 
sheriff  of  the  county  where  any  riot,  assembly,  or  rout  of  people  against  the  law 
shall  be  made,  shall  come  with  the  power  of  the  county  (if  need  be)  to  arrest  them ; 
and  shall  arrest  them ;  and  shall  have  power  to  record  that  which  they  shall  find 
so  done  in  their  presence  against  the  law :  and  by  such  record  the  offenders  shall 
be  convicted  in  the  same  manner  as  is  contained  in  the  statute  of  forcible  entrie8.(A) 
In  the  interpretation  of  this  statute  it  has  been  hoi  den,  that  all  persons,  noblemen 
and  others,  except  women,  clergymen,  persons  decrepit,  and  infante  under  fifteen, 
are  bound  to  attond  the  justices  in  suppressing  a  riot,  upon  pain  of  fine  and  Im- 
prisonment; and  that  any  battory,  wounding,  or  killing  the  rioters^  that  may 
happen  in  suppressing  the  riot,  is  justifiable. (t) 

An  indictment  for  a  riot  must  show  for  what  act  the  rioters  assembled,  that  the 
Court  may  judge  whether  it  was  lawful  or  not:(A;)  and  it  must  state  that  the  de- 
fendants unlawfully  assembled ;  for  a  riot  is  a  compound  offence :  there  must  be 
not  only  an  unlawful  act  to  be  done,  but  an  unlawful  assembly  of  more  than  two 
persons.(/)  In  a  case  where  six  persons  being  indicted  for  a  riot,  two  of  them 
died  without  being  tried,  two  were  acquitted,  and  the  other  two  were  found  guilty, 
the  Court  refused  to  arrest  the  judgment,  saying,  that  as  the  jury  had  found  two 
persons  to  be  guilty  of  a  riot,  it  must  have  been  together  with  those  two  who  had 
never  been  tried,  as  it  could  not  otherwise  have  been  a  riot.(w*)  But  as  two  persons 
only  cannot  be  guilty  of  a  riot,  it  was  held,  that  where  several  were  indicted,  and 
all  but  two  were  acquitted,  no  judgment  could  be  given  against  the  two.(»)  And 
though  the  indictment  in  this  case  charged  a  battery  upon  an  individual  as  well  as 
a  riot,  and  it  was  argued  that  the  riotose,  &c.,  was  only  to  express  the  manner  oi 
the  assault,  and  a  kind  of  aggravation  of  the  offence,  it  was  held  that  the  twc 
persons  could  not  be  intended  to  be  guilty  of  the  battery ;  that  the  offence  wa£ 
special  and  laid  as  a  riot,  the  riotose  extending  to  all  the  facte,  and  the  battery  being 
but  part  of  the  riot ;  so  that  the  defendante  being  acquitted  of  the  riot  were  ao- 
♦4041  ^"^^^^  ^^  *^^  whole  of  which  *they  were  indicted.  But  it  was  also  held, 
^  that  if  the  indictment  had  been,  that  the  defendante,  with  divers  otlter  dis- 
turbers of  the  peace,  had  committed  this  riot  and  battery,  and  the  verdict  had  been 
as  in  this  case,  the  King  might  have  had  judgment. (o) 

If  an  indictment  for  a  riot  and  assault  do  not  conclude  in  terrorem  popvli^  anc 
there  be  no  evidence  of  an  assault,  the  defendants  must  be  acquitted  :(2>)  but  i: 
such  an  indictment  charge  the  defendants  with  a  riot  and  cutting  down  fences,  the^ 
may  be  convicted  of  an  unlawful  assembly,  notwithstanding  the  want  of  such  ■ 
conclusion. (^)  An  indictment,  however,  upon  the  1  Geo.  1,  st.  2,  c.  5,  s.  1,  f(^ 
remaining  assembled  one  hour  afler  proclamation  has  been  made,  need  not  charg- 
the  riot  to  have  been  in  terrorem  pop\di.{r) 

Upon  an  indictment  against  U.  Hunt  and  others,  for  a  conspiracy,  and  unla^a 
fully  meeting  together  with  persons  unknown,  for  the  purpose  of  exciting  discontem 

(A)  5  R.  2,  St.  1,  c.  7. 

(*)  4  Blac.  Com.  146,  147 ;  1  Hale  495.     The  17  R.  2,  c.  8  ;  2  Hen.  5,  c.  8,  and  19  Hen. 
c.  13,  relate  also  to  summary  proceedings  of  justices,  &c.,  in  cases  of  riots,  which  it 
not  thought  necessary  to  mention  further  in  this  work.     The  different  statutes  and  tM 
construction  put  upon  them  may  be  seen   in  1  Hawk.  P.  C.  c.  65,  s.  14,  et  teq.  and  Bur 
tit.  Riots,  cjc,  II.,  HI.,  IV.,  V.     The  2  Hen.  5,  c.  8 ;  2  Hen.  5,  c.  9  ;  and  2  Hen.  6,  c.  L- 
•relate  to  process  out  of  Chancery  in  cases  of  riots. 

(k)  Reg.  V.  Gulston,  2  Lord  Raym.  1210. 

(/)  Reg.  V.  Soley,  2  Salk.  593,  594. 

(m)  Rex  i;.  Scott  and  another,  3  Burr.  1262. 

(n)  Rex  V.  Sadbury  and  others,  1  Lord  Raym.  484  ;  and  see   19  Yin.  Abr.  tit.  Ru 
(E.)  1. 

(o)  Rex  V.  Sadbury  and  others,  1  Lord  Raym.  484;  s.  c,  2  Salk.  593,  and  12  Mod.  26 
19  Vin.  Abr.  tit.  RioU  (E.)  6. 

(p)  Rex  V.  Hughes,  4  C.  &  P.  373  (19  E.  0.  L.  R.),  Park,  J.  J.  A.    But  see  the  14  k 
yict.  c.  100,  8.  24. 

{q)  Rex  V.  Cox,  4  C.  &  P.  538  (19  E.  C.  L.  R.),  Patteson,  J. 

•.(r)  Rex  V.  James,  5  G.  &  P.  153  (24  E.  C.  L.  R.),  Patteson,  J.,  MS.    0.  8.  0.    a.  o. 
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and  disaffection,  at  which  meeting  II.  Hunt  was  the  chairman,  it  was  holden,  that 
resolations  passed  at  a  former  meeting  assemhicd  a  short  time  before,  in  a  distant 
place,  but  at  which  H.  Hunt  also  presided,  and  the  avowed  object  of  which  meeting 
was  the  same  as  that  of  the  meeting  mentioned  in  the  indictment,  were  admissible 
in  evidence,  to  show  the  intention  of  H.  Hunt  in  assembling  and  attending  the 
meeting  in  question.  And  it  was  holden  that  a  copy  of  these  resolutions  delivered 
by  H.  Hunt  to  the  witness  at  the  time  of  the  former  meeting,  as  the  resolutions 
then  intended  to  be  proposed,  and  which  corresponded  with  those  which  the 
witness  heard  read  from  a  written  paper,  was  admissible,  without  producing  the 
original,  (s) 

In  the  same  case  it  appeared,  that  large  bodies  of  men  had  come  to  the  meeting 
in  question  from  a  distance,  marching  in  regular  order  resembling  a  military 
march :  and  it  was  holden  to  be  admissible  evidence,  to  show  the  character  and 
intention  of  the  meeting,  that  within  two  days  of  the  time  at  which  it  took  place 
considerable  numbers  were  seen  training  and  drilling  before  daybreak,  at  a  place 
from  which  one  of  these  bodies  had  come  to  the  meeting ;  and  that,  upon  their 
discovering  the  persons  who  saw  them,  they  ill-treated  them,  and  forced  one  of 
them  to  take  an  oath  never  to  be  a  king's  man  again.  And  it  wa.s  also  admitted 
as  evidence  for  the  same  purpose,  that  another  body  of  men  in  their  progress  to  the 
meeting,  on  passing  the  house  of  the  person  who  had  been  so  ill-treated,  expressed 
their  disapprobation  of  his  conduct  by  hissing  (t) 

It  was  decided  in  this  case,  that  parol  evidence  of  inscriptions  and  devices  on 
Ittnners  and  flags  displayed  at  a  meeting  is  admissible  without  producing  the 
4>riginals.(tt) 

And  that  upon  the  indictment  in  question  evidence  of  the  supposed  misconduct 
of  those  who  dispersed  the  meeting  was  not  admissible. (v) 

*Whero  the  question  was,  with  what  intention  a  great  number  of  persons  r:(t  i  ar 
^Msembled  to  drill,  declarations  made  by  those  assembled  and  in  the  act  of  ^ 
<irilling,  and  further  declarations  made  by  others  who  were  proceeding  to  the  place, 
sand  solicitations  made  by  them  to  others  to  accompany  them  declaratory  of  their 
object,  were  held  to  be  admissible  in  evidence  for  the  purpose  of  showing  their 
c>bject.(ii?)*  And  in  general,  evidence  is  admissible  to  show  that  the  meeting 
c»iQ8cd  alarm  and  apprehension,  and  to  prove  information  given  to  the  civil  authori- 
"^'tt,  and  the  measures  taken  by  them  in  consequence  of  such  information.(x) 

It  was  held  by  the  judges,(y)  on  the  special  commission  of  1830,  1831.  at  Salis- 
*^wrj^  that  the  prisoners  must  first  be  identified  as  forming  part  of  the  crowd  before 
^he  riot  is  proved,  and  the  fifleen  judges  confirmed  the  holding  of  the  special  com- 
*^ission.(z)  But  this  is  a  very  inconvenient  course,  and  causing  much  waste  of 
5>ine  by  recalling  witnesses;  and  it  has  since  been  held  that  in  riot,  the  prosecutor 
^  CDtitled  to  prove  the  acts  of  any  of  the  rioters  before  he  connects  the  others  with 
^■^e  riot,(a)  and  this  is  in  conformity  with  the  practice  in  cases  of  conspiracy. (i) 

Where  several  were  indicted  for  a  riot,  it  was  moved,  that  the  prosecutor  might 
*^^Uie  two  or  three,  and  try  it  against  them,  and  that  the  rest  might  enter  into  a 
'^Je  to  plead  not  guilty  {guilty  if  the  others  were  found  guilti/) ;  and  a  rule  was 
***^<ie  accordingly;  this  being  to  prevent  the  charges  in  putting  them  all  to 
P*ead.(c) 

^he  punishment  for  offences  of  the  nature  of  riots,  routs,  or  unlawful  assemblies, 
^  Common  law,  is  fine  and  imprisonment,  in  proportion  to  the  circumstances  of  the 

C«)  Rex  V.  Hunt,  3  B.  A  A.  566  (5  E.  C.  L.'R.). 

(*;  Id.  Ibid.  (u)  Id.  Ibid.  (v)  Id.  Ibid. 

(«o)  Rcdford  v.  Birley,  cor,  Holroyd,  J.j  3  Stark.  N.  P.  C.  76  (3  E.  C.  L.  R.). 

(-tjid.  Ibid. 

(j^)  Yaagban,  B.,  Park  and  Alderson,  JJ. 
^^C*)Per  Alderson,  B.,  in  Nicholson's  case,   I   Lew.  300,  where  the  same  course  was 
^^  Opted. 

(<»)  Reg.  V,  Cooper,  Stafford  Summer  Ass.  1850,  Williams,  J.,  MSS.     C.  S.  G. 

CAjSecTol.  III.,  p.  167. 

(c->  Anon.,  2  Salk.  317;  Reg.  v.  Middlemore,  6  Mod.  212. 

1  Pattea  v.  People,  18  Mich.  314. 
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offence  :(r7)  and  formerly,  in  cases  of  great  enormity,  it  appears  that  the  offenders 
were  sometimes  punished  with  the  pillory  ;(e)  but  such  punishment  \r  now  taken 
away  by  the  56  Geo.  3,  c.  138. 

And  by  the  3  Geo.  4,  c.  114,  whenever  any  person  shall  be  convicted  of  a  riot, 
"  it  shall  and  may  be  lawful  for  the  Court  before  which  any  such  offender  shall  be 
convicted,  or  which  by  law  is  authorized  to  pass  sentence  upon  any  such  offender, 
to  award  and  order,  if  such  Court  shall  think  it  fit,  sentence  of  imprisonment,  with 
hard  labor,  for  any  term,  not  exceeding  the  term  for  which  such  Court  may  now 
imprison  for  such  offences,  either  in  addition  to  or  in  lieu  of  any  other  punishment 
which  may  be  inflicted  on  any  such  offenders,  by  any  law  in  force  before  the 
passing  of  this  Act ;  and  every  such  offender  shall  thereupon  suffer  such  sentence,  in 
such  pl&e,  and  for  such  time  as  aforesaid,  as  such  Court  shall  think  fit  to  direct.'' 


*406]  *CHAPTER  THE  TWENTY-SIXTH. 

OF  AFFRAYS. 

Affrays  are  the  fighting  of  two  or  more  persons  in  some  public  place,  to  ih 
terror  of  his  Majesty's  subjects.^a)     The  derivation  of  the  word  ajfroy  is  from  th- 
French  affrayer ^  to  terrify ;  and  as  in  a  legal  sense  it  is  taken  for  a  public  offenC"^ 
to  the  terror  of  the  people,  it  seems  -clearly  to  follow  that  there  may  be  an  assani'. 
which  will  not  amount  to  an  affray ;  as  where  it  happens  in  a  private  place,  out 
the  hearing  or  seeing  of  any  except  the  parties,  concerned,  in  which  case  it  cannc::> 
be  said  to  be  to  the  terror  of  the  people.(6)*     Thus,  where  two  of  the  prisoners  ha- 
fought  together  amidst  a  great  crowd  of  persons,  and  the  others  were  present  aidin 
and  assisting,  at  a  place  a  considerable  distance  from  any  highway^  and  the  figl 
ceased  on  the  appearance  of  some  peace  officers,  it  was  held  that  this  was  not 
affray ;  for  an  affray  must  occur  in  some  public  place,  and  this  was  to  all  intenr 
and  purposes  a  private  one.(c)     And  there  may  be  an  affray  which  will  not  amonn 
to  a  riot,  though  many  persons  be  engaged  in  it :  as  if  a  number  of  persons,  beiniK'  -■^ing 
met  together  at  a  fair  or  market,  or  on  any  other  lawful  or  innocent  occasior  ^-^  -on, 

(d)  1  Hawk.  P.  C.  c.  65,  s.  12.  («)  Id.  Ibid. 

\a\  4  Blac.  Cora.  144 ;  3  Inst.  158;  Burn's  Just.  tit.  Affray^  I. 

\h)  1  Hawk.  P.  G.  c.  63,  sec.  1.  In  3  Inst.  158,  it  is  said  that  an  affray  is  a  pabK*  ^lAlic 
oflfence  to  the  terror  of  the  King's  subjects;  and  is  an  English  word,  and  so  cali»  M^  M\t^ 
because  it  affrighteth  and  maketh  men  afraid;  and  is  inquirable  in  a  leet  as  a  comm»  -»-^iOQ 
nuisance. 

(c)  Reg.  V.  Hunt,  1  Cox  C.  C.  177,  Alderson,  B.  If  all  the  persons  present  went  to  see  tr  .y  the 
fight,  they  were  all  guilty  of  an  assault:  Rex  v.  Perkins,  4  C.  &  P.  637  (19  E.  C.  L.  R-^^=*^-)» 
Patteson,  J.  An  assembly  for  a  prize  fight  is  clearly  an  unlawful  assembly,  and  whe^-^  -•ere 
there  is  resistance  to  lawful  authority  exercised  for  the  purpose  ofiputting  a  stop  to  ^^-^}b. 
the  offence  may  amount  to  an  affray,  or  even  a  riot:  Reg.  v.  Billingham,  2  C.  A  P.  2 
(12  E.  C.  L.  R.),  Burrough,  J, 
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'  An  indictment  for  an  affray  must  charge  the  fighting  to  have  been  in  a  public  plac^:^ ^^^^®^ 
State  r.  Ileflin,  8  Hump.  84.     An  indictment  charged  that  two  persons  with  force,  a«^^      ^" 
arms,  &c.,  "  did  make  an  affray  by  fighting."     It  is  held  that  this  charge  of  fighting  u^^^     ^*^ 
sufficiently  certain  and  definite  and  the  indictment  valid  :  State  v,  Benthal,  5  Humph.  6  ^^*    ^ 

Mere  words  do  not  constitute  an  affray;  nor  is  a  party  guilty  of  that  offence  who  off*  zM-^^f^ 
no  resistance  to  an  attack  made  upon  him,  although  the  attack  is  induced  by  insulti^  '^  ^^?.^ 
language  used  by  him  to  the  assailant :  O'Neill  r.  State,  16  Ala.  65.     Words  alone  if^^      . 
not  constitute  an  affray  ;  but  accompanied  by  acts,  such  as  drawing  knives  or  attempti^-^  *^^^^ 
to  use  them  in  a  public  street  of  a  city  will :  Hawkin  v.  State,  13  Geo.  322.     A  field  sr^^  ^°^' 
rounded  by  a  forest  and  situated  one  mile  from  any  highway  or  other  public  place,  d-t-*^  "^* 
not  lose  its  private  character  by  the  casual  presence  of  three  persons,  so  as  to  make  9"         ^^^ 
of  them,  who  fight  together  willingly  guilty  of  an  affray :  Taylor  v.  State,  22  Ala.  -«' 

Affray  and  assault  are  distinct  offences :  Champer  v.  State,   14  Ohio  (N.  S.)  437.    »  ^^ 

Roscoe  on  Criminal  Evidence,  7  Am.  ed.,  p.  270,  note. 
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a  sadden  quarrel  to  fall  together  by  the  ears,  it  seems  agreed  that  they 
i  guilty  of  a  riot,  but  only  of  a  sudden  affray,  of  which  none  are  guilty 
who  actually  engjige  in  it;  and  this  on  the  ground  of  the  design  of  their 
jing  innocent  and  lawful,  and  the  subsequent  breach  of  the  peace  happen- 
actedly  without  any  previous  intention. (^/)  An  affray  differs  also  from 
tils,  that  hco  persons  only  may  be  guilty  of  it :  whereas  throe  persons  at 
ecessary  to  constitute  a  riot,  as  has  been  shown  in  the  preceding  chapter, 
ly  may  be  much  aggravated  by  the  circumstances  under  which  it  takes 
er — first,  in  respect  of  its  dangerous  tendency ;  secondly,  in  respect  of 
IS  against  whom  it  is  committed ;  or,  thirdly,  in  respect  of  the  place  in 
appens. 

ay  may  receive  an  aggravation  from  its  dangerous  tendency ;  as  where 
oily  and  deliberately  engage  in  a  duel  which  cannot  but  be  attended  with 
int  danger  of  murder,  and  is  not  only  an  open  defiance  of  the  law,  r*  JA7 
\  with  it  a  *direct  contempt  of  the  justice  of  the  nation,  putting  ^ 
:  the  necessity  of  righting  themselves. (e)  And  an  affray  may  receive  an 
D  from  the  persons  against  whom  it  is  committed ;  as  where  the  officers 
are  violently  disturbed  in  the  due  execution  of  their  office,  by  the  rescue 
on  legally  arrested,  or  the  bare  attempt  to  make  such  a  rescue;  the 
Df  the  law  being  under  its  more  immediate  protection. (/)  And  further, 
nay  receive  an  aggravation  from  the  place  in  which  it  is  committed ;  it 
6  s^erely  punishable  when  committed  in  the  King's  courts,  or  even  in 
>-yard  near  those  courts ;  and  it  is  highly  fineable  when  made  in  the 
f  any  of  the  King's  inferior  courts  of  justice.(<7)  And,  Upon  the  same 
so,  affrays  in  a  church  or  church-yard  have  always  been  esteemed  very 
ffences,  as  being  very  great  indignities  to  the  Divine  Majesty,  to  whose 
id  service  such  places  arc  immediately  dedicated. (A) 
d,  that  no  quarrelsome  or  threatening  words  whatsoever  can  amount  to 

and  that  no  one  can  justify  laying  his  hands  on  those  who  shall  barely 
th  angry  words,  without  coming  to  blows:  but  it  seems  that  a  constable 
e  request  of  the  party  threatened,  carry  the  person  who  threatens  to  beat 
3  a  justice,  in  order  to  find  sureties.  And  granting  that  no  bare  words, 
Igment  of  law.  carry  in  them  so  much  terror  as  to  amount  to  an  affray, 
IS  certain  that  in  some  cases  there  may  be  an  affray  where  there  is  no 
lence ;  as  whC^re  persons  arm  themselves  with  dangerous  and  unusual 
n  such  a  manner  as  will  naturally  caase  a  terror  to  the  people,  which  is 
ve  been  always  an  offence  at  common  law,  and  is  strictly  prohibited  by 

;tUte8.(/)* 

incipal  of  these  statutes  is  2  Edw.  3,  c  3,  sometimes  spoken  of  as  the 
Northampton.  It  enacts,  that  no  man,  of  what  condition  soever,  except 
3  servants  in  his  presence,  and  his  ministers  in  executing  their  office,  and 
)  in  their  company  assisting  them,  and  also  upon  a  cry  made  for  arms  to 
peace,  shall  come  before  the  King's  justices,  or  other  of  the  King's 
doing  thciir  office,  with  force  and  arms,  nor  bring  any  force  in  affray  of 

wk.  P.  C.  c.  05,  s.  3. 

wk.  P.  C.  c.  G3,  s.  21.     This  would  apply  to  such  duels  as  were  fought  in 
les;  and  to  such  as  have  been  occasionally  heard  of,  in  more  modern  days,  in 
g  countries,  fought  amid  a  number  of  spectators.      But,  qu.j  if  a  duel  as 
iducted  in  this  country  of  late  years,  would  be  an  aflfray. 
iwk.  P.  C.  c.  03,  s.  22.     And  see  postj  chap,  on  Rescue. 

wk.  P.  C.  c.  21,  8.  0,  10;  c.  03,  s.  23.     As  to  striking  in  the  courts  of  justice, 
1036,  Aggravated  Axiaulttt. 
wk.  P.  C.  c.  63,  s.  23.     And  see  postj  p.  415,   0/  Disturbances  in  Places  of  Public 

»id.,  sees.  2,  4. 

Simpson  r.  State,  5  Yerg.  350.  If  one  person,  by  such  abusive  language  as  is 
and  intended  to  bring  on  a  fight,  induces  the  other  to  strike  him,  he  is  guilty 
ijf  though  he  may  be  unable  to  return  the  blow:  State  t;.  Perry,  5  Jones 
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peace,(A;)  nor  go  Dor  ride  armed,  by  Di^ht  or  day,  in  fairs  or  markets,  or  in  the 
presence  of  the  King's  justices,  or  other  ministers,  or  elsewhere ;  upon  pain  to 
forfeit  their  armor  to  the  King,  and  their  bodies  to  prison  at  the  King's  pleasure. 
*4nfi1  ^'^®  statute  also  provides,  that  the  King's  *justice8  in  their  presence, 
-^  sheriffs,  and  other  ministers  in  their  bailiwicks,  lords  of  fraDcbises  and 
their  bailiffs  in  the  same,  and  mayors  and  bailiffs  of  cities  and  borougbs  within  the 
same,  and  borough-holders,  constables,  and  wardens  of  the  peace  witbin  their 
wards,  shall  have  power  to  execute  the  act ;  and  that  the  judges  of  assize  may 
inquire  and  punish  such  officers  as  have  not  done  that  which  pertained  to  their 
office.(?) 

In  the  exposition  of  the  2  Edw.  3,  c.  3,  it  has  been  holden,  that  no  wearing  of 
arms  is  within  its  meaning,  unless  it  be  accompanied  with  such  circumstances  as 
are  apt  to  terrify  the  people ;  from  whence  it  seems  clearly  to  follow,  that  persons 
of  quality  are  in  no  danger  of  offending  against  the  statute  by  wearing  common 
weapons,  or  having  their  usual  number  of  attendants  with  them  for  their  ornament 
or  defence,  in  such  places,  and  upon  such  occasions,  in  which  it  is  the  common 
fashion  to  make  use  of  them,  without  causing  the  least  suspicion  of  an  intention  to 
commit  any  act  of  violence,  or  disturbance  of  the  peace.(m)  And  no  person  is  within 
the  intention  of  the  statute  who  arms  himself  to  suppress  dangerous  rioters,  rebels, 
or  enemies,  and  endeavors  to  suppress  or  resist  such  disturbers  of  the  peace  and 
quiet  of  the  realm.(n)  But  a  man  cannot  excuse  wearing  such  armor  in  public  by 
alleging  that  a  person  threatened  him,  and  that  he  wears  it  for  the  safety  of  his 
person  from  the  assault :  though  no  one  will  incur  the  penalty  of  the  statute,  for 
assembling  his  neighbors  and  friends  in  his  own  house,  against  those  who  threaten 
to  do  him  any  violence  therein,  because  a  man's  house  is  as  his  castle.(o) 

It  may  be  useful  to  mention  shortly  the  act«  which  may  be  done  for  the  suppres- 
sion of  an  affray,  by  a  private  person,  by  a  constable,  or  by  a  justice  of  p^ce. 

It  seems  to  be  agreed,  that  any  one  who  sees  others  fighting  may  lawfully  part 
them,  and  also  stay  them  till  the  heat  be  over,  and  then  deliver  them  to  the  consta- 
ble, who  may  carry  them  before  a  justice  of  the  peace,  in  order  to  their  finding 
sureties  for  the  peace ;  and  it  is  said  that  any  private  person  may  stop  those  .whom 
he  shall  see  coming  to  join  either  party.(p)     Any  person  present  may  arrest  the 
affrayer  at  the  moment  of  the  affray,  and  detain  him  till  his  passion  has  cooled  and 
his  desire  to  break  the  peace  has  ceased,  and  then  deliver  him  to  a  peace  officer ; 
and  so  any  person  may  arrest  an  affrayer  after  the  actual  violence  is  over,  bu^ 
whilst  he  shows  a  disposition  to  renew  it  by  persisting  in  remaining  on  the  spoU 
where  he  has  committed  it.     Both  cases  fall  within  the  same  principle,  which 
that  for  the  sake  of  the  preservation  of  the  peace,  any  individual  who  sees  it  broken, 
may  restrain  the  '''liberty  of  him  whom  he  sees  breaking  it,  so  long  as  hu 
conduct  shows  that  the  public  peace  is  likely  to  be  endangered  by  bis  acts. 
In  truth,  whilst  those  are  assembled  together  who  have  committed  acts  of  violence 
and  the  danger  of  their  renewal  continues,  the  affray  itself  may  be  said  to  con     - 
tinue :  and  during  the  affray,  the  constable  may,  not  merely  on  his  own  view,  bu  ^- 

• 

{k)  The  words  of  the  statute  are  en  affrai  de  la  pees.     But  Lord  Coke,  in  3  Inst.  158,  cite  ^^ 
it  as  en  affraier  de  la  pais ;  and  observes,  that  the  writ  grounded  upon  the  statute  says  i=-- 
quorundam  de  populo  lerrorem^  and  that  therefore  the  printed  book  {en  affray  de  la  ptae^^m 
should  be  amended. 

(/)  The  7  R.  2,  c.  13,  and  20  R.  2,  c.  1,  enforcing  this  Act,  are  repealed  bj  the  19  k 
Vict.  c.  64. 

(m)  1  Hawk.  P.  C.  c.  63,  s.  9. 

(n)  Id.  sec.  10. 

\o)  Id.  sec.  8,  and  see  in  sees.  5,  6,  7,  as  to  the  proceedings  of  justices,  &c  ,  executii 
the  Act. 

{p)  1  Hawk.  P.  C.  c.  63,  s.  11.    Where  it  is  said  that  from  hence  it  seems  clearly 
follow,  that  if  a  man  receive  a  hurt  from  either  party,  in  thus  endeavoring  to  preserve  tl 
peace,  he  shall  have  his  remedy  by  an  action  against  him  ;  and  that  upon  the  same  groui 
it  seems  equally  reasonable  that  if  he  unavoidably  happen  to  hurt  either  party,  in  thv^ 
doing  what  the  law  both  allows  and  commends,  he  may  well  justify  it;  inasmacb  as  t^' 
is  no  way  in  fault,  and  the  damage  done  to  the  other  was  occasioned  by  a  laudable  inter 
tion  to  do  him  a  kindness.    See  particularly  the  charge  of  Tindal,  C.  J.,  to  the  BrUt 
grand  jury,  ante^  p.  402,  note  (g). 
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on  the  information  and  complaint  of  another,  arrest  the  offenders,  and  of  course 
the  person  so  complaining  is  justified  in  giving  the  charge  to  the  constable.  The 
plaintiff  went  into  the  defendant's  shop,  and  offered  to  purchase  an  article  at  a 
price  marked  on  a  ticket;  the  plaintiff  disputed  with  the  shopman  about  the  price, 
and  was  desired  to  leave  the  shop,  which  he  refused  to  do,  and  declared  he  would 
strike  any  man  who  laid  hands  on  him  :  a  shopman  then  struck  him  on  the  face ; 
the  plaintiff  returned  the  blow,  and  a  contest  commenced,  the  noise  of  which 
brought  down  the  defendant  from  the  room  above ;  when  he  came  down  the  plain- 
tiff was  scuffling  with  the  shopman ;  the  defendant  sent  for  a  policeman,  and  on 
his  arrival  the  plaintiff  was  requested  by  the  defendant  to  go  from  the  shop  quietly, 
but  he  refused;  he  was  standing  still  in  the  shop,  insisting  on  his  right  to  remain 
there,  and  a  mob  gathering  round  the  door,  when  the  defendant  gave  him  in  charge 
to  the  policeman,  who  took  him  to  the  police  station.  It  was  held  that  the  de* 
fendant  had  a  right,  the  danger  continuing,  to  deliver  the  plaintiff  into  the  hands 
of  the  policeman,  and  that  the  circumstance  that  the  plaintiff  was  not  guilty  of 
the  first  illegal  violence  made  no  difference ;  for  at  the  time  the  defendant  interfered 
he  was  ignorant  of  that  fact :  he  saw  the  plaintiff  and  others  in  a  mutual  contest, 
and  that  mutual  contest  the  law  gave  him  power  to  terminate,  for  the  sake  of 
securing  the  peace  of  his  house  and  neighborhood,  and  the  persons  of  all  those 
concerned  from  violence.(  9^)  And  it  seems  to  be  clear,  that  if  either  party  be 
dangerously  wounded  in  such  an  affray,  and  a  stander  by,  endeavoring  to  arrest  the 
other,  be  not  able  to  take  him  without  hurting  or  even  wounding  him,  yet  he  is  in 
no  way  liable  to  be  punished,  inasmuch  as  he  is  bound,  under  pain  of  fine  and  im- 
prisonment, to  arrest  such  an  offender,  and  either  detain  him  till  it  appear  whether 
the  party"  will  live  or  die,  or  carry  him  before  a  justice  of  peace.(r) 

It  seems  agreed,  that  a  constable  is  not  only  empowered,  as  all  private  persons 
are,  to  part  an  affray  which  happens  in  his  pre^ence^  but  is  also  bound,  at  his  peril, 
to  use  his  best  endeavors  for  this  purpose :(«)  and  not  only  to  do  his  utmost  him- 
self, but  also  to  demand  the  assistance  of  others,  which,  if  they  refuse  to  give  him, 
they  are  punishable  with  fine  and  imprisonment.     In  order  to  support  an  indict- 
ment against  a  person  for  refusing  to  aid  and  assist  a  constable  in  the  execution  of 
ills  duty  in  quelling  a  riot,  it  is  necessary  to  prove :  first,  that  the  c^)nst{ible  actually 
a  breach  of  the  peace  committed  by  two  or  more  persons :  secondly,  that  there 
a  reasonable  necessity  for  the  constable  calling  upon  other  persons  for  their 
assistance  and  support;  and  lastly,  *that  the  defendant  was  duly  called   rs^ciiA 
^pon  to  render  his  assistance,  and  that  without  any  physical  impossibility  ^ 
or  lawful  excuse,  he  refused  to  give  it ;  and  whether  the  aid  of  the  defendant,  if 
S^ven,  would  have  proved  sufficient  or  useful,  is  not  the  question  or  criterion. (^) 
-A.iid  it  is  laid  down  in  the  books,  that  if  any  affray  be  in  a  house,  the  constable 
•■Wfcy  break  open  the  doors  to  preserve  the  peace;  and  if  affrayers  fly  to  a  house, 
^nd  he  follow  with  fresh  suit,  he  may  break  open  the  doors  to  take  them.(w)    And 
^o  £tr  is  the  constable  intrusted  with  a  power  over  all  actual  affrays,  that  though 
•J^  liimself  is  a  sufferer  by  them,  and  therefore  liable  to  be  objected  against,  as 
**kely  to  be  partial  in  his  own  cause,  yet  he  may  suppress  them ;  and  therefore  if 
^^   assault  be  made  upon  him,  he  may  not  only  defend  himself  but  also  imprison 
^*^e  offender  in  the  same  manner  as  if  he  were  in  no  way  a  party.(t')     It  is  said 
^**o,  that  if  a  constable  see  persons  either  actually  engaged  in  an  affray,  as  by 
*^*^iking,  or  offering  to  strike,  or  drawing  their  weapons,  &c.,  or  upon  the  very 
P^^nt  of  entering  upon  an  affray,  as  where  one  shall  threaten  to  kill,  wound,  or 
^^^t  another,  he  may  either  carry  the  offender  before  a  justice  of  the  peace,  to  the 
^  that  such  justice  may  compel  him  to  find  sureties  for  the  peace,  &c.,  or  ho  may 

C5)  Timothy  v.  Simpson,  5  Tjrw.  244;  I  C,  M.  &  R.  757. 

C*-)  1  Hawk.  P.  C.  c.  63,  8.  12  ;  3  Inst.  158. 

(<«)  See  the  charge  of  Tindal,  C.  J.,  ante^  p.  402,  note  {g). 

C  <)  Reg:  V.  Brown,  C.  k  M.  314  (41  E.  C.  L.  R.). 

C*^)  1  Hawk.  P.  C.  c.  63,  ss.  13,  16.  But  qu.^  if  a  constable  can  safelj  break  open  the 
_  *^>T8  of  a  dwelling-house  in  such  case,  without  a  magistrate's  warrant.  At  least,  it 
l^^^^vld  seem,  there  must  be  some  circumstances  of  extraordinary  Tiolence  in  the  affray  to 
*^lfy  him  in  so  doing. 

(  «y)  Id.  Ibid.  sec.  15. 
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imprison  him  of  his  own  authority  for  a  reasonable  time  till  the  heat  be  over,  and 
also  iifterwards  detain  him  till  he  find  such  surety  by  obligation.  But  it  seems 
that  he  has  no  power  to  imprison  such  an  ofi*ender  in  any  other  manner,  or  for  any 
other  purpose;  for  he  cannot  justify  the  committing  an  affrayer  to  gaol  till  be  shall 
be  punished  for  his  offence ;  and  it  is  said  that  he  ought  not  to  lay  hands  on  those 
who  barely  contend  with  hot  words,  without  any  threats  of  personal  hurt:  and 
that  all  which  he  can  do  in  such  a  case  is  to  command  them,  under  pain  of  im- 
prisonment, to  avoid  fi*rhting.(?c») 

It  has  been  much  doubted  whether  a  private  individual,  who  has  seen  an  affray 
committ<id,  may  give  in  charge  to  a  constable  who  has  not;  and  whether  such 
constable  may,  therefore,  take  into  his  custody  the  aff'rayers,  or  either  of  them,  in 
order  to  be  carried  before  a  justice,  after  the  affray  has  entirely  ceased,  after  the 
offenders  have  quitted  the  place  where  it  was  committed,  and  there  was  no  danger 
*4.1  n   ^^  renewal  (x)  but  it  seems  now  to  be  settled  *that  a  constable  has  no  power 
-^   to  arrest  a  man  for  an  aff'ray  done  out  of  his  own  view,  without  a  warrant 
from  a  justice  of  peace,(y)  unless  a  felony  be  done,  or  likely  to  be  done :  for  it  is 
the  proper  business  of  a  constable  to  preserve  the  peace,  not  to  punish  the  breach 
of  it ;  and  where  a  breach  of  the  peace  has  been  committed,  and  is  over,  the  con- 
stable must  'proceed  in  the  same  way  as  any  other  person,  namely,  by  obtaining  a 
warrant  from  a  magistrate. (s)     It  is  said  that  he  may  carry  those  before  a  justice 
of  peace  who  were  arrested  by  such  as  were  present  at  an  aff'ray,  and  delivered  by 
them  into  his  hands. (a)     Where  the  plaintiff  was  imprisoned  by  a  constable  in  & 
cell  on  a  fiilse  charge  of  assault,  and  the  defendant,  another  constable,  on  hearinc^ 
the  charge  from  a  third  constable,  without  inquiry  into  the  facts,  took  the  plaintiflF" 
before  the  magistrates,  it  was  held  that  the  defendant,  in  order  to  justify  himself^ 
was  bound  to  show  that  the  charge  was  well  founded,  and  having  failed  to  do  so-^ 
was  liable  to  an  action  of  trespass. (6) 

There  is  no  doubt  but  that  a  justice  of  peace  may  and  must  do  all  such  thin 


(tr)  Id.  ibid.  sec.  14. 

(z)  See  Timothy  v.  Simpson,  5  Tyrw.  244,  8.  c;  I  C,  M.  k  R.  757.     The  Court  did  n( 
decide  the  question.     They  observed,  "  the  power  of  a  constable  to  take  into  his  ciistodj 
upon  a  reasonable  information  of  a  private  person  under  such  circumstances,  and  of  thi 
person  to  give  in  charge,  must  be  correlative.     Now  as  to  the  authority  of  a  constable, 
is  perfectly  clear  that  he  is  not  entitled  to  arrest  in  order  himself  to  take  sureties  of  tb 
peace,  for  he  cannot  administer  an  oath  :  Sharrock  r.  Hanncmer,  Cro.  Eliz.  375,  Ow( 
105,  s.  c.  noni.  Scarrctt  r.  Tanner.     But  whether  he  has  that  power  in  order  to  take  befo' 
a  magistrate,  that  he  may  take  surietics  of  the  peace,  is  a  question  on  which  the  aatboc 
ties  differ.     Lord  Hale  seems  to  have  been  of  opinion  that  a  constable  has  this  power: 
H.  P.  C.  80,  and  the  same  rule  has  been  laid  down  at  Nisi  Prius  by  Lord  Mansfield,  in 
case  referred  to  in  2  East  306,  and  by  Duller,  J.,  in  two  others,  one  quoted  in  the  sai 
place,  and  another  cited  in  3  Campb.  N.  P.  421.     On  the  other  band,  there  is  a  dictum 
the  contrary  in   Brooke's  Abridgment,  tit.  Faux  Impri*onmentj  which   is  referred  to 
adopted  by  Lord  Coke  in  2  Inst.  52  ;  and  Lord  Holt,  in  2  Lord  Ray.  1301.     Reg.  v.  TooU 
expresses  the  same  opinion.     Lord  C.  J.  Eyre,  in  Coupey  v.  Henley,  1  Esp.  C.  N.  P.  5- 
does  tire  same,  and  many  of  the  modern  text-books  state  that  to  be  the  law :  Burn's  Ji 
258,  tit,  Arrest,  20th  edit.;  Bac.  Abr.  (D.)  tit.  Tr^spcuSj  63;  2  East  P.  C.  506;  Hawk.  P. 
b.  2,  c.  13,  fl.  8. 

(y)  Cook  ♦'.  Nethercote,  6  C.  &  P.  741  (25  E.  C.  L.  R.),  Alderson,  B. ;  Fox  r.  Gaunt,  3 
&  Ad.  708  (23  E.  C.  L.  R.) ;  Rex  v.  Curvan,  R.  &  M.  C.  C.  R.  132  ;  Rex  v.  Bright,  4  C.  t 
387  (10  E.  C.  L.  R.) ;  Rfeg.  v  Light,  D.  &  B.  C.  C.  332  ;  Reg.  v.  Walker,  Dears.  C.  0.  3-  -&^- 
See  these  ca.ses,  post,  p.  797  ;  Manslaughter  in  Resisting  Officers,  and  Cohen  v.  Huskiss  ^*>®» 
2  M.  &  W.  477  ;  Baynes  v.  Brewster,  2  Q.  k  B.  375  (42  E.  G.  L.  R.)  ;  Webster  v,  WatU,  ^^ 

Q.  B.  311  (63  E.  C.  L.  R). 

(z)  Cook  V.  Nethercote,  supra.     See  the  2  &  3  Vict.,  c.  47,  e.  65,  the  Metropolhan  Pol 
Act,  as  to  the  apprehension  of  persons  on  a  charge  of  aggravated  assault  committed 
of  sight  of  a  policeman. 

(a)  1  Hawk.  P.  C.  c.  63,  s.  17,  citing  Lamb.  131,  and  Dalt.  C.  8.     Dalton  says,  "en 
private  man,  being  present,  may  stay  the  affrayers  till  their  heat  be  over,  and  then  deli« 
them  to  the  constables  to  imprison  them  till  they  find  surety  for  the  peace  :"  which 
to  imply  that  they  may  take  them  before  a  justice,  in  order  that  they  may  find  8i 
sureties  ;  and  as  it  seems  that  the  private  individual  might  take  them  for  that  pui 
before  a  justice,  it  is  but  reasonable  that  the  constables  shoald  have  the  authority  to 
them  likewise.     See  ante^  p.  408. 

(6)  Griffin  v.  Coleman,  4  H.  &  N.  265. 
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for  the  sappression  of  an  affi-ay,  which  private  men  or  constables  are  either  enabled 
or  required  by  the  law  to  do :  but  it  is  said  that  he  cannot,  without  a  warrant, 
authorize  the  arrest  of  any  person  for  an  affray  out  of  his  view.  Yet  it  seems 
dear,  that  in  such  case  he  may  make  his  warrant  to  bring  the  offender  before  him, 
in  order  to  compel  him  to  find  sureties  for  the  peace.  Also  it  seems  that  a  justice 
of  peace  has  a  greater  power  over  one  who  has  dangerously  wounded  another  in  an 
affray,  than  either  a  private  person  or  a  constable ;  for  there  does  not  seem  to  be 
toy  good  authority,  that  these  have  any  power  to  take  sureties  of  such  an  offender ; 
bat  it  seems  certain  that  a  justice  of  the  peace  has  a  discretionary  power,  either  to 
commit  him  or  to  bail  him  till  the  year  and  day  be  past.  It  is  said,  however,  that 
a  justice  ought  to  be  very  cautious  how  he  takes  bail,  if  the  wound  be  dangerous ; 
since,  if  the  party  die,  and  the  offender  do  not  appear,  the  justice  is  in  danger  of 
being  severely  fined,  if  upon  the  whole  circumstances  of  the  case  he  has  been  too 
favorable,  (c) 

*The  punishment  of  common  affrays  is  by  fine  and  imprisonment ;  the  p^j^^  o 
measure  of  which  must  be  regulated  by  the  circumstances  of  the  case :  for   ^ 
where  there  is  any  material  aggravation,  the  punishment  will  be  proportionably 
increased.(e^) 
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OP  CHALLENGINQ   TO   FIGHT. 

It  is  a  very  high  offence  to  challenge  another,  either  by  word  or  letter,  to  fight 
•  duel,  or  to  be  the  messenger  of  such  a  challenge,  or  even  barely  to  endeavor  to 
provoke  another  to  send  a  challenge,  or  to  fight ;  as  by  dispersing  Ictt^ers,  for  that 
purpose,  full  of  reflections,  and  insinuating  a  desire  to  fight. (a)*  And  it  will  be  no 
excuse  for  a  party  so  offending,  that  he  has  received  provocation  :  for  as,  if  one 
person  should  kill  another,  in  a  deliberate  duel,  under  the  provocation  of  charges 
•ga.inst  his  character  and  conduct  ever  so  grievous,  it  will  be  murder  in  him  and  his 
■^cond ;  the  bare  incitement  to  fight,  though  under  such  provocation,  is  in  itself  a 
T^J'^high  misdemeanor,  though  no  consequence  ensue  thereon  against  the  peace.(6) 
j»^liere,  after  a  prisoner  had  been  convicted,  his  brother  went  to  the  house  of  the 
eman  of  the  jury,  and  challenged  him  to  mortal  combat,  it  was  held  that  this 
a  high  contempt  of  the  Court  before  which  the  trial  was  held,  and  punishable 
8uch.(c) 

7he  offence  of  endeavoring  to  provoke  another  to  send  a  challenge  to  fight  was 
'•^Uch  considered  in  a  modern  case,  in  which  it  was  held  to  be  an  indictable  misde- 
J?eanor:  and  more  especially  as  such  provocation  was  given  in  a  letter  containing 
*jtKillous  matter,  and  as  the  prefatory  part  of  the  indictment  alleged  that  the  de- 
^^*idant  intended  to  do  the  party  bodily  harm^  and  to  break  the  King's  peace.(c?) 
"^Od  the  sending  such  letter  was  held  to  be  an  act  done  towards  the  procuring  the 

A    (e)  1  Hawk.  P.  C.  c.  63,  s.  19.    As  maliciously  wounding  is  now  a  felony  under  the  24 

2&  Vict.  c.  100,  s.  18,  whether  the  case  would  have  been  murder  or  manslaughter,  in 
death  had  ensued,  the  proper  course  in  such  cases  is  to  commit,  unless  the  case  be 
of  doubt.     G.  S.  G. 

(«f)  4  Blac.  Com.  145  ;  I  Hawk.  P.  C.  c.  63,  s.  20. 

Co)  1  Hawk.  P.  C.  c.  63,  s.  3 ;  3  Inst.  158 ;  4  Black.  Com.  150;  Hick's  case,  Hob.  215. 

(6)  Rex  V.  Kice,  3  East  581. 
^^C«)  Reg.  r.  Martin,  5  Cox  C.  C.  356,  Pigot,  C.  B.,  and  Pennefather,  B.  Martin  was  adjudged 
^^  ^  month's  imprisonment,  and  to  find  sureties  for  keeping  the  peace  for  seven  years. 
^     Ccf)  Rex  V.  Phillips,  6  East  464.     The  letter  was:  ''Sir — It  will,  I  conclude  from  the 
»^^cription  you  gave  of  your  feelings  and  ideas  with  respect  to  insult,  in  a  letter  to  Mr. 
^**i««,  of  last  Monday's  date,  be  sufficient  for  me  to  tell  you,  that  in  the  whole  of  the  Car- 
^^^^thenshire  election  business,  as  far  as  it  relates  to  me,  you  have  behaved  like  a  black- 
^^^rd.     I  shall  expect  to  hear  from  you  on  this  subject,  and  will  punctually  attend  to  any 
^^Polntment  you  may  think  proper  to  make." 
■^^^^^^^~— ^— .^— ~ 

^  See  Roscoe's  Crim.  Ev.  7th  Am.  edit.,  p.  379,  note. 
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commission  of  the  misdemeanor  meant  to  be  accomplish ed.(e)  In  this  case,  with 
respect  to  the  intent  of  the  defendant,  the  rule  was  adopted  that  where  an  evil 
intent  accompanying  an  act  is  necessary  to  constitute  such  act  a  crime,  the  intent 
must  be  alleged  in  the  indictment  and  proved ;  though  it  is  sufficient  to  all^  it 
in  the  prefatory  part  of  the  indictment :  but  that  where  the  act  is  in  itself  un- 
lawful, the  law  infers  an  evil  intent ;  and  the  allegation  of  such  intent  is  merely 
matter  of  form,  and  need  not  be  proved  by  extrinisic  evidence  on  the  part  of  the 
prosecution.  (/) 

*4.141  *^^  ^^^  ^^^  considered  that  mere  words  of  provocation,  as  "liar"  and 
-I  "  knave,"  though  motives  and  mediate  provocation  for  a  breach  of  the  peace, 
yet  do  not  tend  tmmediafely  to  the  breach  of  the  peace,  like  a  challenge  to  fight,  or 
a  threatening  to  beat  another.(<7)  But  words  which  directly  tend  to  a  breach  of 
the  peace  may  be  indictable ;  as  if  one  man  challenge  another  by  words  \(Ji)  and  if 
it  can  be  proved  that  the  words  used  were  intended  to  provoke  the  party  to  whom 
they  were  addressed  to  give  a  challenge,  the  case  would  seem  to  fall  within  the 
same  rule.(i) 

In  a  case  where  a  person  wrote  a  letter  with  intent  to  provoke  a  challenge, 
sealed  it  up,  and  put  it  into  the  twopenny  post-office  in  a  street  in  Westminster, 
addressed  to  the  prosecutor  in  the  city  of  London,  by  whom  it  was  there  received ; 
Lord  Ellenborough,  C.  J.,  held  that  the  defendant  might  be  indicted  in  Middlesex, 
as  there  was  a  sufficient  publication  in  that  county  by  putting  the  letter  into  the 
post-office  there,  with  the  intent  that  it  should  be  delivered  to  the  prosecutor  else- 
where ;  and  that  if  the  letter  had  never  been  delivered,  the  defendant's  ofienoe 
would  have  been  the  same.  (A:) 

It  may  be  observed,  before  this  subject  is  concluded,  that  sending  a  challenge  is 
an  offence  for  which  the  Court  of  King's  Bench  will  grant  a  criminal  information : 
but  in  a  case  where  it  appeared,  upon  the  affidavits,  that  the  party  applying  for  an 
information  had  himself  given  the  first  challenge,  the  Court  refused  to  proceed 
against  the  other  party  by  way  of  information )  and  left  the  prosecutor  to  his  ordi- 
nary remedy  by  action  or  indiotment.(^)  A  rule  to  show  cause  why  such  an  infor- 
mation should  not  be  granted  has  been  made,  upon  producing  copies  only  of  the 
letters  in  which  the  challenge  was  contained,  such  copies  being  sufficiently  veri- 
fied, (m) 

The  punishment  for  this  offence,  as  a  misdemeano(;r,  is  discretionary,  and  most  be 
guided  by  such  circumstances  of  aggravation  or  mitigation  as  are  to  be  found  in 
each  particular  case.(n) 

(0  See  ante,  pp.  84,  85.  (/)  Rex  v.  Phillips,  6  East  4Y0  to  475. 

[g)  King's  case,  4  Inst.  181. 
h)  Reg.  V.  Langley,  6  Mod.  125 ;  8.  c.  2  Lord  Rajm.  1031. 

[i)  The  rule  given  in  3  Inst.  158,  is  Quando  aliquid  prohibtter^  prohibetur  et  omneper  guod 
devenitur  ad  illud. 

(h)  Rex  V  Williams,  2  Campb.  506. 

{I)  Rex  t'.  Hankey,  I  Burr.  316,  where  it  it  said  that  the  Court  held  that  it  might  have 
been  right  to  have  granted  cross  informations^  in  case  each  party  had  applied  for  an  infor- 
mation against  the  other. 

(m)  Rex  V.  Chappel,  1  Burr.  402. 

(n)  Rex  V,  Rice,  3  East  584,  in  which  case  the  defendant  (though  he  had  undergone 
some  imprisonment,  and  though  there  were  several  circumstances  tending  materially  to 
mitigate  his  offence)  was  sentenced  to  pay  a  fine  of  £100  and  to  be  imprisoned  for  one 
calendar  month,  and  at  the  expiration  of  that  time  to  give  security  to  keep  the  peace  for 
three  years,  himself  in  £1000,  and  two  sureties  in  £250  each,  and  to  be  further  imprisoned 
till  such  fine  was  paid  and  such  securities  given.  Hawkins,  speaking  of  the  pernicioas 
consequences  of  duelling,  says,  ''  upon  which  considerations  persons  convicted  of  barely 
sending  a  challenge  have  been  adjudged  to  pay  a  fine  of  £100,  and  to  be  imprisoned  for 
one  month  without  bail,  and  also  to  make  a  public  acknowledgment  of  their  offence,  and 
to  be  bound  to  their  good  behavior :"  1  Hawk.  P.  C.  c.  63,  s.  21. 
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♦CHAPTER  THE  TWENTY-EIGHTH  [*415 

OF  DI8TURBANCES   IN    PLACES   OP  PUBLIC  WORSHIP. 


• 


f  -ttr  I  It  has  been  already  stated  that  affrays  in  a  church  or  churchyard  have  always 

been  esteemed  very  heinous  offences,  as  being  very  great  indignities  to  the  Divine 
Majesty,  to  whose  worship  and  service  such  places  are  immediately  dedicated  ;(a) 
and  upon  this  consideration  all  irreverent  behavior  in  these  places  has  been  esteemed 
rhc  r  I  criminal  by  the  makers  of  our  laws.     So  that  many  disturbances  occurring  in  these 

places  are  visited  with  punishment  which,  if  they  happened  elsewhere,  would  not  be 
punishable  at  all ;  as  bare  quarrelsome  words :  and  some  acts  arc  criminal  which  would 
be  a)mmendab]e  if  done  in  another  place ;  as  arrests  by  virtue  of  legal  proces8.(6) 

Several  statutes  have  been  passed  for  the  purpose  of  preventing  disturbances  in 
places  of  worship  belonging  to  the  established  church,  and  also  in  those  belonging 
to  congregations  of  Protestant  Dissenters  and  Roman  Catholics.^ 

By  the  5  &  6  Edw.  6,  c.  4,  "  if  any  person  whatsoever  shall,  by  words  only, 
quarrel,  chide,  or  b^wl  in  any  church  or  churchyard,  that  then  it  shall  be  lawful 
unto  the  ordinary  of  the  place  where  the  offence  shall  be  done,  and  proved  by  two 
lawful  witnesses,  to  suspend  every  person  so  offending ;  that  is  to  say,  if  he  be  a 
layman,  ab  ingressu  ecclesix,  and  if  he  be  a  clerk,  from  the  ministration  of  hia 
office,  for  so  long  time  as  the  said  ordinary  shall  by  his  discretion  think  meet  and 
convenient,  according  to  the  fault."(c) 

By  sec.  2,  **  if  any  person  or  persons  shall  smite  or  lay  violent  hands  upon  any 
other,  either  in  any  church  or  churchyard,  then  ipso  facto  every  person  so  offending 
^''  z:  I  shall  be  deemed  excommunicate,  and  be  excluded  from  the  fellowship  and  company 

of  Christ's  congregation.'Vc/) 

In  the  construction  of  tnis  statute  it  has  been  held  that  the  Ecclesiastical  Court 
may  proceed  upon  the  two  first  sections,  and  is  not  to  be  prohibited ;  for  though 
the  offence  mentioned  in  the  second  section  of  smiting  in  the  church  or  church- 
yard is  still  an  offence  at  common  law,  and  the  offender  may  be  indicted  for  it. 
*yet,  besides  this,  he  may,  by  the  act  be  ipso  facto  excommunicated. (f-)  No  r^^-i^ 
previous  conviction  is  necessary  in  this  case ;  though,  if  there  be  one,  the  *■ 
ordinary  may  use  it  as  proof  of  the  fact.  But  if  the  Ecclesiastical  Court  proceeds 
for  damages  on  either  clause,  the  Court  of  King's  Bench  will  prohibit  them ;  for 
the  proceedings  of  the  Ecclesiastical  Court  are  pro  salute  animin.{f) 

Cathedral  churches,  and  the  churchyards  which  belong  to  them,  are  within  the 
statute.(^)  And  it  will  be  no  excuse  for  a  person  who  strikes  another  iu  a  church,  &c., 
to  show  that  the  other  assaulted  him.(7i)  But  churchwardens,  or  perhaps  private 
persons,  who  whip  boys  for  playing  in  the  church,  or  pull  off  the  hats  of  those  whc 
obstinately  refuse  to  take  them  off  themselves,  or  gently  lay  their  hands  on  those 
who  disturb  the  performance  of  any  part  of  divine  service,  or  turn  them  out  of  the 
church,  are  not  within  the  meaning  of  the  slatute.(t) 

(a)  Ante,  p.  407.  (6)  THawk.  P.  C.  c.  G3,  s.  23. 

(e)  By  the  23  4c  24  Vict.  c.  32,  8.  1,  "  it  shall  not  be  lawful  for  any  ecclesiastical  coarl 
in  England  or  Ireland  to  entertain  or  adjudicate  upon  any  suit  or  cause  of  brawling  com- 
menced  after  July  3,  1860,  against  any  person  not  being  in  holy  orders  ;-'  and  by  sec.  4 
the  5^6  £dw.  6,  c.  4  is  repealed  *'  so  far  as  relates  to  persons  not  in  lioly  orders." 

{d)  The  9  Geo.  4,  c.  31,  repeals  this  Act  as  far  <'  as  relates  to  the  punishment  of  persone 
convicted  of  striking  with  any  weapon,  or  drawing  any  weapon  with  intent  to  strike  a£ 
therein  mentioned."  The  statute  has  three  degrees  of  offences,  per  Lord  Mansfield,  G.  J.. 
1  Barr.  242,  and  only  the  last,  t.  «.,  sec.  3,  seems  to  be  repealed.     C.  S.  G. 

(e)  Wilson  r.  Greaves,  I  Burr.  240. 

(/ )  Id.  Ibid.  And  by  Lord  Mansfield,  C.  J.,  in  the  same  case,  '^  Wc  proceed  to  punish 
they  to  amend.^* 

(jf)  Dethick's  case,  1  Leon.  248.  (A)  1  Hawk.  P.  C.  c.  C3,  s.  28. 

(t)  Id.  Ibid.  sec.  29. 

1  Comm.  V.  Porter,  1  Gray  476;  HoUingsworth  v.  State,  5  Snced  518;  Campbell  v 
Comm.,  9  P.  F.  Smith  266. 
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By  the  1  Mary,  sess.  2,  c.  3,  s.  2,  "  if  any  person  or  persons,  of  their  own  power 
and  authority,  do,  and  shall  willingly  and  of  purpose,  by  open  and  overt  word,  fact^ 
act,  or  deed,  maliciously  or  contemptuously  molest,  let,  disturb,  vex,  or  trouble,  or 
by  any  other  unlawful  ways  or  means  disquiet  or  misuse,  any  preacher  or  preachers, 
licensed,  allowed,  or  authorized,  to  preach  by  the  Queen's  Highness,  or  by  any 
archbishop  or  bishop  of  this  realm,  or  by  any  other  lawful  ordinary,  or  by  any  of 
the  universities  of  Oxford  and  Cambridge,  or  otherwise  lawfully  authorized  or 
charged  by  reason  of  his  or  their  cure,  benefice  or  other  spiritual  promotion  or 
charge,  in  any  of  his  or  their  open  sermon,  preaching,  or  collation,  that  he  or  they 
shall  make,  declare,  preach  or  pronounce,  in  any  church,  chapel,  churchyard,  or 
in  any  other  place  or  places,  used,  frequented,  or  appointed,  or  that  hereafter  shall 
be  used  or  appointed  to  be  preached  in ;  or  if  any  person  or  persons  shall  mali- 
ciously, willingly,  or  of  purpose,  molest,  let,  disturb,  vex,  disquiet,  or  otherwise 
trouble  any  parson,  vicar,  parish  priest,  or  curate,  or  any  lawful  priest,  preparing, 
saying,  doing,  singing,  ministering  or  celebrating  the  mass,  or  other  such  divine 
service,  sacraments,  or  sacramentals,  as  was  most  commonly  frequented  and  used  in 
the  last  year  of  the  reign  of  the  late  sovereign  lord  King  Henry  the  Eighth,  or 
that  at  any  time  hcreafler  shall  be  allowed,  set  forth,  or  authorized,  by  the  Queen's 
Majesty;  or,  if  any  person  or  persons  shall  unlawfully,  contemptuously,  or  mali- 
ciously, of  their  own  power  or  authority,  pull  down,  deface,  spoil,  or  otherwise 
break  any  altar  or  altars,  or  any  crucifix,  or  cross,  in  any  church,  chapel,  or  church- 
yard, every  such  offender,  his  aiders,  procurers,  or  abettors,  may  be  -apprehended 
by  any  constable  or  churchwarden  of  the  place  where  such  offence  shall  be  com- 
mitted, or  by  any  other  officer  or  person  then  being  present  at  the  time  of  the  said 
offence,  and  being  so  apprehended,  shall  be  brought  before  some  justice  of  the 
peace,  by  whom  he  shall,  upon  due  accusation,  be  committed  forthwith ;  and  withia 
six  days  next  after  the  accusation  the  said  justice,  with  one  other  justice,  shall 
diligently  examine  the  offence;  and  if  the  *two  justices  find  the  person 
guilty,  by  proof  of  two  witnesses,  or  confession,  they  shall  commit  him  to 
gaol  for  three  months,  and  further  to  the  quarter  sessions  next  afl«r  the  end  of  the 
three  months  ;  at  which  sessions  he  is  upon  repentance  to  be  discharged,  finding 
security  for  his  good  behavior  for  a  year ;  and  if  he  will  not  repent,  he  is  to  be 
further  committed  till  he  does. (A;) 

The  disturbance  of  a  minister  in  saying  the  present  common  prayer  is  within 
this  statute ;  for  the  express  mention  of  such  divine  service  as  should  be  afterwards 
authorized  by  Queen  Mary  impliedly  includes  such  service  also  as  should  be  authorized 
by  her  successors,  upon  the  principle  that  as  the  King  never  dies,  a  prerogativ  *« 
given  generally  to  one  goes  of  course  to  others. (^) 

The  1  Mary,  sess.  2,  c.  3,  merely  gave  to  the  common  law  cognizance  of 
offence,  which  was  before  punishable  by  the  ecclesiastical  law ;  and  in  order  to 
within  that  statute,  the  party  must  maliciously,  wilfully,  or  of  purpose,  molest  tr 
person  celebrating  divine  service.     The  plaintiff  on  a  Sunday  presented  a  notice 
the  parish  clerk,  and  desired  him  to  read  it.     The  clerk,  after  consulting  t- 
minister,  refused  to  do  so.     After  the  Nicene  Creed  had  been  read,  and  whilst  f 
minister  was  walking  from  the  communion  table  to  the  vestry-room,  and  whilst 
part  of  the 'service  was  actually  going  on,  the  plaintiff  stood  up  in  his  pew  and  re 
a  notice  that  a  vestry  would  be  held  to  choose  churchwardens,  whereupon 
minister  desired  a  constable  to  take  him  out  of  the  church,  which  the  constable 
and  detained  him  an  hour  after  the  service  was  over,  and  then  allowed  him  to 
upon  promising  to  attend  before  a  magistrate  the  next  day.     It  was  held,  iJT^ 
although  the  constable  might  be  justified  in  removing  him  from  the  church, 
detaining  him  until  the  service  was  over,  he  could  not  detain  him 
take  him  before  a  magistrate  under  this  statute.     Abbott,  C.  J.,  said,  "  had 
notice  been  read  by  the  plaintiff  whilst  any  part  of  the  service  was  actually  go 
on,  we  might  have  thought  that  he  had  done  it  on  purpose  to  molest  the  mini 
but  the  act  having  been  done  during  an  interval  when  no  part  of  the  service  ^ 


*417] 


(k)  1  Mary,  sess.  2,  c.  3,  ss.  2,  3,  4,  5,  6.     Qu.j  how  far  is  this  Act  repealed  by  U^^^  ^ 
Eliz.  c.  2. 

(I)  1  Hawk.  P.  C.  c.  63,  s.  31 ;   Gibe.  372. 
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in  the  coarse  of  being  performed,  and  the  party  apparently  supposing  that  he  had  a 
right  to  give  such  a  notice,  I  am  not  prepared  to  say  that  the  1  Mary,  sess.  2,  c.  3, 
warranted  his  detention  in  order  that  he  might  be  taken  before  a  justice.''(m) 

The  statute  further  provides,  that  persons  rescuing  offenders  so  apprehenaed  as 
aforesaid,  or  hindering  the  arrest  of  offenders,  shall  suffer  like  imprisonment,  and 
pay  a  fine  of  five  pounds  for  each  offence.(n)  And  if  any  offenders  be  not  appre- 
hended, but  escape,  the  escape  is  to  be  presented  at  the  quarter  sessions,  and  the 
inhabitants  of  the  parish  where  the  escape  was  suffered  arc  to  forfeit  five  pounds.(o) 

Precedents  are  to  be  met  with  of  indictments  for  breaking  the  windows  of  a 
church,  by  firing  a  gun,  against  them:(j:))  but  it  has  *been  doubted  rn^A^iQ 
whether  such  an  indictment  is  sustainable,  as  being  for  a  mere  trespass. (^)   ^ 

By  the  24  &  25  Vict.  c.  100,  s.  36,  "  Whosoever  shall,  by  threats  or  force,  ob- 
struct or  prevent,  or  endeavor  to  obstruct  or  prevent^  any  clergyman  or  other  minister 
in  or  from  celebrating  divine  service  or  otherwise  officiating  in  any  church,  chapel, 
meetvig  house,  or  other  place  of  divine  worship,  or  in  or  from  the  performance  of  his 
duty  in  the  lawful  burial  of  the  dead  in  any  churchyard  or  other  burial  place,  or 
shall  strike  or  offer  any  violence  to,  or  shall,  upon  any  civil  process,  or  under  the 
pretence  of  executing  any  civil  process,  arrest  any  clergyman  or  other  minister  who 
is  engaged  in,  or  to  the  knowledge  of  the  offender  is  about  to  engage  in,  any  of 
the  rites  or  duties  in  this  section  aforesaid,  or  who  to  the  knowledge  of  the  offender 
shall  be  going  to  perform  the  same  or  returning  from  the  performance  thereof, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor." (r) 

The  1  Will.  &  M.  c.  18,  s.  18,  which  was  passed  for  the  purpose  of  exempting 
Protestants  dissenting  from  the  Church  of  England  from  the  .penalties  of  certain 
laws  therein  mentioned,  enacts,  ^^  that  if  any  person  or  persons  shall,  willingly  and 
of  purpose,  maliciously  or  contemptuously,  come  into  any  cathedral  or  parish 
ehurch,  chapel,  or  other  congregation  permitted  by  this  Act,  and  disquiet  or  dis- 
turb the  same,  or  misuse  any  preacher  or  teacher ;  such  person  or  persons,  upon 
proof  thereof  before  any  justice  of  peace,  by  two  or  more  sufficient  witnesses,  shall 
find  two  sureties  to  be  bound  by  recognizance  in  the  penal  sum  of  fifty  pounds ; 
and  in  default  of  such  sureties  shall  be  committed  to  prison,  there  to  remain  till 
the  next  general  or  quarter  sessions ;  and  upon  conviction  of  the  said  offence  at  the 
said  general  or  quarter  sessions,  shall  suffer  the  pain  and  penalty  of  twenty  pounds," 
to  the  use  of  the  King. 

Before  this  statute  the  Court  of  King's  Bench  refused  to  grant  a  certiorari  to 
remove  an  indictment  at  the  sessions  against  a  person  not  behaving  himself 
modestly  and  reverently  at  the  church  during  divine  service  ]  for,  although  the 
offence  was  punishable  by  ecclesiastical  censures,  the  Court  considered  it  properly 
to  come  within  the  cognizance  of  the  justices  of  the  peace.(8)  An  indictment  upon 
the  statute,  found  at  the  quarter  sessions,  may  be  removed  by  certiorari  before 
Terdict,  notwithstanding  the  words  of  the  statute,  which  seem  at  the  first  view  to 
confine  the  cognizance  of  the  offence  *to  the  justices  in  the  first  instance,  r^j^iq 
and  in  the  next  to  the  quarter  sessions. (/)  I- 

(m)  Williams  v  Glenister,  2  B.  &  C.  609  (9  E.  C.  L.  R.).  It  was  also  held  that  the  case 
did  not  come  within  the  1  Will,  k  M.  c.  \%,po»t,  p.  418.  « 

in)  Sec.  7.  (o)  Sec.  8. 

\p)  2  Chit.  Crim.  L.  23.  {q)  id.  Ibid.,  and  see  ante,  p.  91. 

(r)  This  clause  is  new  in  England,  except  that  part  which  applies  to  the  arrest  of  anj 
clergjman  while  performing  divine  service,  or  going  to  perform  the  same,  or  rt^turning 
from  the  performance  thereof,  which  was  contained  in  both  the  9  Geo.  4,  c.  31,  s.  23,  and 
10  Geo.  4,  c.  34,  s.  27  (I.).  The  rest  of  the  clause  is  framed  on  the  Irish  Acts  of  the  27 
Geo.  3,  c.  15,  s.  5  ;  40  Geo.  3,  c.  96,  s.  5 ;  5  Geo.  4,  c.  25,  s.  5  ;  and  5  Vict.  sess.  2,  c.  28, 
U.  7,  19.  The  amendments  consist  in  including  ministers  not  of  the  Church  of  England 
tad  Ireland,  and  all  places  of  divine  worship,  and  all  burial  places,  and  in  adding  the 
esdeaTor  to  prevent  or  obstruct,  the  offering  any  violence  to,  and  the  arrest  under  pre- 
tence of  executing  any  civil  process  of,  any  clergyman  or  minister  cngage<l  in  or  about 
to  engage  in  any  of  the  rites  or  duties  mentioned  in  this  clause.  As  to  hard  labor,  &c., 
•ee  onte,  p.  4. 

(«}  Rex  V. ,  1  Keb.  491 ;  Burn's  Just.  tit.  Public  Worthip, 

(I)  Rex  V.  Hobe,  5  T.  B.  542. 
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Thc  oaths  taken  by  a  preacher  under  this  Act  arc  matter  of  reoord,  and  cannot 
be  proved  bj  parol  evidence :  but  it  is  not  necessary,  upon  an  indictment  for  dis- 
turbing a  dissenting  congregation,  to  prove  that  the  minister  has  taken  the  oath8.(u) 
It  is  no  defence  to  such  an  indictment  that  the  defendant  committed  the  outrage 
for  the  purpose  of  asserting  his  right  to  the  situation  of  clerk. (t;)  And  it  has  been 
held  that  a  congregation  of  foreign  Lutherans,  conducting  the  service  of  their 
chapel  in  the  German  language,  are  within  the  protection  of  the  8tatute.(ii7)  Upon 
the  conviction  of  several  defendants,  each  of  them  is  liable  to  a  penalty  of  twenty 
pounds,  (x) 

The  1  Will.  &  M.  c.  18,  only  applies  where  the  thing  is  done  wilfully,  and  of 
purpose  to  disturb  the  congregation  or  misuse  the  minister.(^) 

By  the  L2  Geo.  3,  c.  155,  s.  12,  "If  any  person  or  persons  do  and  shall  wilftilly 
and  maliciously  or  contemptuously  disquiet  or  disturb  any  meeting,  assembly,  or 
congregation  of  persons  assembled  for  religious  worship,  permitted  or  authorized 
by  this  Act,  or  any  former  Act  or  Acts  of  Parliament,  or  shall  in  any  way  disturb, 
molest,  or  misuse  any  preacher,  teacher,  or  person  officiating  at  such  meeting, 
assembly,  or  congregation,  or  any  person  or  persons  there  assembkd ;  such  person 
or  persons  so  offending,  upon  proof  thereof  before  any  justice  of  the  peace  by  two 
or  more  credible  witnesses,  shall  find  two  sureties  to  be  bound  by  recognizances  in 
the  penal  sum  of  fifty  pounds  to  answer  for  such  offence ;  and  in  default  of  such 
sureties  shall  be  committed  to  prison,  there  to  remain  till  the  next  general  or 
quarter  sessions;  and  upon  conviction  of  the  said  offence  at  the  said  general  or 
quarter  sessions  shall  suffer  the  pain  and  penalty  of  forty  pounds."  By  sec.  14 
nothing  contained  in  the  Act  shall  extend  to  Quakers^  nor  to  any  meetings  or  as- 
semblies for  religious  worship  held  or  convened  by  them. 

It  has  been  holden  upon  this  statute,  in  conformity  to  the  decision  which  has 
been  mentioned  upon  the  1  Will.  &  M.  c.  18,(2)  that  an  indictment  found  at  the 
quarter  sessions  may  be  removed  into  the  Court  of  King's  Bench  by  certioran 
before  trial, (a)  and  may  be  tried  at  the  assizes. 

A  similar  provision  to  that  contained  in  the  1  Will.  &  M.  c.  18,  s.  18,(fc)  r 
lating  to  Protestant  dissenters,  is  enacted  in  the  31  Geo.  3,  c.  32,  s.  10,  wit^ 
respect  to  Roman  Catholic  congregations,  or  assemblies  of  religious  worship 
mitted  by  the  latter  statute. 

The  18  &  19  Vict.  c.  86,  recites  the  1  Will.  &  M.  sess.  1,  c.  18,  and  52  Geo.  ' 
c.  155,  and  enacts  that  nothing  contained  in  these  Acts  or  in  the  15  &  16  Vict. 
36,  shall  apply,  (1),  to  any  congregation  or  assembly  for  religious  worship  held  ' 
any  parish  or  ecclesiastical  district,  and  conducted  by  the  incumbent,  or  in  case  tl^ 
*4.201  i*^cumbent  is  not  resident,  by  the  curate  of  such  parish  or  *district,  or  f 

^  any  person  authorized  by  them  respectively;  (2),  to  any  congregation 
assembly  for  religious  worship  meeting  in  a  private  dwelling-house  or  on  the  p 
mises  belonging  thereto ;  (3),  to  any  congregation  or  assembly  for  religious  wors 
meeting  occasionally  in  any  building  or  buildings  not  usually  appropriated  to  pv 
poses  of  religious  worship.     And  no  person  permitting  any  such  congregation 
meet  as  herein-mentioned  in  any  place  occupied  by  him  shall  be  liable  to 
penalty  for  so  doing. (o) 

The  23  k  24  Vict.  c.  32,  s.  2,  renders  liable  to  summary  conviction  any  pe 
guilty  of  riotous,  violent  or  indecent  behavior  in  any  church  or  chapel  of  •" 
Church  of  England*  and  Ireland,  or  in  any  chapel  of  any  religious  deuominati^K: 
or  in  any  place  of  religious  worship  certified  under  the  18  &  19  Vict.  c.  >  ^ 

whether  during  the  celebration  of  divine  service  or  at  any  other  time,  or  in  ^^     ^ 

[u)  Rex  V.  Habe,  Peake  R.  131.  (v)  Id.  Ibid. 

^w)  Id.  Ibid. 

[x)  Rex  V.  Hube,  5  T.  R.  542. 

(y)  Per  Abbott,  C.  J.,  Williams  v.  Glenister,  ante^  p.  4lV. 

ii)  Rex  V.  Hube,  supra, 
a)  Rex  V.  Wadley,  4  M.  &  S.  508.  (6)  Ante,  p.  418. 

(c)  By  sec.  2,  so  much  of  the  2  k  3  Will.  4,  c.  115,  as  relates  to  Roman  Catholiet,  *^^^ 
of  the  9  &  10  Vict.  c.  59,  as  relates  to  Jews,  is  to  be  read  as  applicable  to  the  Uw  ^  '^ 
which  Protestant  dissenters  are  subject  after  the  passing  of  this  Act.  See  the  18  li^  ^^ 
Vict.  c.  81,  as  to  registering  places  of  religious  worship. 
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ehnrehyird  or  burial  ground,  or  who  molests,  disturbs,  &c.,  any  preacher  or  cler^ 
man  as  therein  mentioned. 

The  facts  attending  disturbances  of  religious  assemblies  may  sometimes  author 
proceedings  at  common  law  for  a  conspiracy  or  a  riot  \{d)  and  we  have  seen  th 
by  the  24  &  25  Vict.  c.  97,  s.  11,  if  persons  riotously  assembled  begin  to  demolu 
or  pull  down  any  church  or  chapel,  or  any  chapel  for  the  religious  worship  ( 
persons  dissenting  from  the  worship  of  the  united  church  of  England  and  Irelanc 
they  will  be  guilty  of  felony .(e) 
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OF   FORCIBLE   ENTRT   AND   DETAINER. 

A  FORCIBLE  entry  or  detainer  is  committed  by  violently  taking  or  keeping  pos- 
session of  lands  and  tenements  with  menaces,  force,  and  arms,  and  without  the 
tothority  of  the  law.(a)     It  has  been  laid  down  in  the  books  that,  at  common  law, 
and  before  the  passing  of  the  statutes  relating  to  this  subject,  if  a  man  had  a  right 
of  entry  upon  lands  or  tenements,  he  was  permitted  to  enter  with  force  and  arms ; 
and  to  detain  his  possession  by  force,  where  his  entry  was  lawful  :(6)  and  that  even 
at  this  day  he  who  is  wrongfully  dispossessed  of  his  goods,  may  justify  the  retaking 
of  them  by  force  from  the  wrongdoer,  if  he  refuses  to  redeliver  them.(c)     However, 
it  is  clear  that,  in  many  cases,  an  indictment  will  lie  at  common  law  for  a  forcible 
entry,  if  it  contain,  not  merely  the  common  technical  words,  '^  with  force  and 
arms,''  but  also  such  a  statement  as  shows  that  the  facts  charged  amount  to  more 
than  a  bare  trespass,  for  which  no  one  can  be  indicted.(c/)     And  in  a  modern  case 
in  the  Court  of  King's  Bench,  it  was  mentioned,  by  the  great  judge  who  then  pre- 
sided in  that  Court,  as  a  part  of  the  law  which  ought  to  be  preserved,  that  no  one 
shall  with  force  and  violence  assert  his  own  title.(e)     But  on  a  subsequent  day  of 
the'same  term  he  said  that  the  Court  wished  that  the  grounds  of  their  opinion  in 
hat  case  might  be  understood,  and  desired  that  it  might  not  be  considered  as  a 
irecedent  in  other  cases  to  which  it  did  not  apply.     He  then  proceeded :  ^'  Per- 
ape  some  doubt  may  hereafler  arise  respecting  what  Mr.  Serjeant  Hawkins  says, 
ia(  at  common  law  the  party  may  enter  with  force  into  that  to  which  he  has  a 
^  title.     But  without  giving  any  opinion  concerning  that  dictum  one  way  or 
6  other,  but  leaving  it  to  be  proved  or  disproved  whenever  that  question  shall 
se,  all  that  we  wish  to  say  is,  that  our  opinion  in  this  case  leaves  that  question 
tooched  :  it  appearing  by  this  indictment  that  the  defendants  unlawfully  entered, 
I  therefore  the  Court  cannot  intend  that  they  had  any  tLtlc.(/)     There  seems 
r  to  be  no  doubt  that  a  party  may  be  guilty  of  a  forcible  entry  by  vio-   r^icj^oo 
ly,  and  with  force,  entering  *into  that  to  which  he  has  a  legal  title.(^)*   ^     "* 

)  See  Proceed.  2  Chit.  Crim.  L.  29.  (e)  Ante,  p.  382. 

4  Bl&c.  Com.  148. 

Dalt.  Just.  297;  Lamb.  135;  Crom.  70  a,  b :  2  Hawk.   P.  C.  c.  64,  88.  1,  2,  3;  Bac. 
lit.  Forcible  Entry  and  Detainer. 

1  Hawk.  P.  C.  c.  G4,  s.  I  ;  Blades  v.  Higgs,  10  C.  B.  (N.  S.j  713.(100  E.  C.  L.  R.). 
Rex  V.  Bake,  3  Burr.  1731  ;  Rex  v.  Bathurst,  Say.  225,  referred  to  ia  Rex  v.  Storr,  3 
1699,  1702 ;  Hex  v.  Wilson,  8  T.  R.  357,  Id  which  last  case  the  indictment  charged 
^endants  (twelve  in  number)  with  having  unlawfully  and  with  a  strony  hand  eatered, 
d  it  was  held  good. 

f  Lord  Kenyon,  C.  J.,  Rex  v.  Wilson,  8  T.  R.  361,  and  in  Taunton  v.  Costar,  7  T. 

the  same  learned  judge  said,  '*  If  the  landlord  had  entered  with  a  strong  band  to 

'88  the  tenant  by  lorce  [after  the  expiration  of  his  term]  he  might  have  been 

lor  a  forcible  entry,"  and  see  Turner  v.  Meymot,  1  Bing.   158  (8  E.  C.  L.  R.)  ;  7 

4. 

r.  R.  364. 
Newton  v.  Harland,  I  M.  &  Gr.  644,  the  judges  of  the  Court  of  Common  Pleas 

u  9,  Keeper  of  the  Prison,  I  Ashm.  140.    It  is  no  forcible  entry  for  a  man  to 
ttites  of  which  his  wife  is  in  possession  :  Morris  v,  Bowles,  I  DttiUtti^l. 


422  Op  Forcible  Entry  and  Detainer. — Statutes,    [book  n. 

But  where  a  breach  of  the  peace  is  committed  by  a  freeholder,  who,  in  order  to  get 
into  possession  of  his  land,  assaults  a  person  wrongfully  holding  possession  of  it 
against  his  will,  although  the  freeholder  may  be  responsible  to  the  public  io  the 
shape  of  an  indictment  for  a  forcible  entry,  he  is  not  liable  to  the  person  wrongfully 
holding  possession. (A) 

Whatever  may  be  the  true  doctrine  upon  this  subject  at  common  law,  the  statutes 
which  have  been  passed  respecting  forcible  entries  and  detainers  are  clearly  in- 
tended to  restrain  all  persons  from  having  recourse  to  violent  methods  of  doing 
themselves  justice  :  and  it  is  the  more  usual  and  effectual  method  to  proceed  upon 
these  stiitutes,  which  give  restitution  and  damages  to  the  party  grieved. 

By  the  5  Kich.  2,  c.  8,  ''  none  shall  make  entry  into  any  lauds  and  tenements, 
but  in  case  where  entry  is  given  by  the  law ;  and  in  such  case  not  with  strong 
hand,  nor  with  multitude  of  people,  but  only  in  a  peaceable  and  easy  manner,"  on 
pain  of  imprisonment  and  ransom.  This  statute  gave  no  speedy  remedy,  leaving 
the  party  injured  to  the  common  course  of  proceeding  by  indictment  or  action; 
and  made  no  provision  at  all  against  forcible  detainers.  The  15  Rich.  2,  c.  2, 
goes  further,  and  enacts,  that  on  complaint  of  forcible  entry  into  lands  and  tene-- 
ments,  or  other  possession  whatsoever,  ^^  to  the  justices  of  peace  or  any  of  them, 
the  same  justices  or  justice  take  sufficient  power  of  the  county,  and  go  to  the  place 
where  the  force  is  made;  and  if  they  find  any  that  hold  such  place  forcibly  afler 
3uch  entry  made,  they  shall  be  taken  and  put  in  the  next  gaol,  there  to  abide  con- 
vict by  the  record  of  the  same  justices  or  justice,"  until  they  make  fine  and  ransom  : 
and  that  the  people  of  the  county  and  the  sheriff  shall  assist,  &c.,  on  pain  of  im- 
prisonment and  fine.  ''  And  in  the  same  manner  it  shall  be  done  of  them  that 
make  such  forcible  entries  in  benefices  or  offices  of  holy  church."  But  this  statute 
gave  no  remedy  against  those  who  were  guilty  of  a  forcible  detainer  after  a  peace- 
able entry,  nor  against  those  who  were  guilty  of  both  a  forcible  entry  and  forcible 
detainer,  if  they  were  removed  before  the  coming  of  a  justice  of  peace;  and  it  gave 
*4.9^1  °^  power  to  the  justice  to  restore  the  party  *injured  to  his  possession,  and 
-I  did  not  impose  .any  penalty  on  the  sheriff  for  disobeying  the  preqepts  of  the 
justices  in  the  execution  of  the  statute.  Further  enactments  were  therefore 
necessary.(i) 

By  the  8  Hen.  6,  c.  9,  s.  3,  though  the  persons  making  forcible  entries  "  be  pre- 
sent or  else  departed  before  the  coming  of  the  justices  or  justice,  the  same  jus- 
tices or  justice,  in  some  good  town  next  to  the  tenements  so  entered,  or  in  some 
other  convenient  place,  according  to  their  discretion,  shall  have  or  either  of  them 
shall  have  authority  to  inquire,  by  the  people  of  the  same  county,  as  well  of  them 
that  make  such  forcible  entries  in  lands  and  tenements  as  of  them  which  the  same 
hold  with  force ;  and  if  it  be  found  before  any  of  them  that  any  doth  contrary  to 
this  statute,  then  the  said  justices  or  justice  shall  cause  to  re-seize  the  lands  and 

seem  to  have  been  of  opinion  that  a  landlord  who  entered  forcibly  into  the  house  of  a 
tenant  after  the  expiration  of  bis  term,  would  be  gnilty  of  a  forcible  entry,  both  at  com- 
mon law  and  under  tlic  statutes ;  and  the  only  doubt  was  whether,  supposing  there  was 
such  a  forcible  entry  upon  a  tenant  after  the  expiration  of  the  term,  the  possession  thereby 
obtained  was  legal.  Tindal,  C.  J.,  Bosanquet  and  Rrskine,  JJ.,  holding  that  if  the  land- 
lord, in  making  his  entry  upon  the  tenant,  had  been  guilty  of  a  breach  of  a  positive  statute, 
or  of  an  offence  against  the  common  law,  that  such  violation  of  the  law  in  making  the 
entry  caused  the  possession  thereby  gained  to  be  illegal.  Coltman,  J.,  holding  that 
although  the  defendant,  if  guilty  of  a  forcible  entry,  was  responsible  for  it  in  the  way  of 
a  criminal  prosecution,  yet  that,  ns  against  the  tenants,  who  are  wrongdoers,  and  alto- 
gether without  title,  he  had  obtained  by  bis  entry  a  lawful  possession,  and  might  justify 
in  a  civil  action  removing  them,  in  like  manner  as  in  the  case  of  any  other  trespasser. 
Parke  and  Aldcrsou,  BB.,  who  had  each  tried  the  case,  were  of  the  same  opinion  as  Colt- 
man,  J.,  and  still  retain  it:  Harvey  v.  Bridges,  14  M.  &  W.  437:  1  Exch.  R.  261.  See 
Butcher  v.  Butcher,  7  B.  &  C.  399  (14  E.  C.  L.  R.) ;  1  M,  &  R.  220 ;  Hillary  v.  Gay,  6  C.  4 
P.  284  (25  E.  C.  L.  R.j  ;  Davison  v.  Wilson,  11  Q.  B.  890  (63  E.  C.  L.  R.) ;  Burling  r. 
Read,  11  Q.  B.  904 ;  Pollen  v.  Brewer,  7  C.  B.  (N.  S.)  371  (97  E.  C.  L.  R.)  ;  which  seem  to 
overrule  Newton  v.  Harland  as  to  the  entry  being  illegal. 


!h)  Per  Parke,  B.,  Harvev  v.  Bridges,  supra, 
■  ----- 


i)  Upon  the  imposing  and  levying  the  fine  under  this  statute  of  Rich.  2,  see  1  Hawk. 
P.  C.  c.  64,  s.  8;  and  the  cases  collected  in  Bac.  Abr.  tit.  Forcible  Entry  and  J}4Umur  (A.) 
in  the  notes. 
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tenemeDts  so  entered  or  holden  as  afore,  and  shall  put  the  party  put  out  in  full 
possession  as  before."  And  after  making  provision  concerning  the  precepts  of  the 
justices  to  the  sheriflF  to  return  a  jury  to  inquire  of  forcible  entries,  the  qualifica- 
tion of  the  jurors,  and  the  remedy  by  action  against  those  who  obtain  forcible  pos- 
session of  lands,  &c.,  sec.  6  enacts,  that  mayors,  &c.,  of  cities,  towns,  and  boroughs, 
having  franchise,  shall  have  in  such  cities,  &c.,  like  power  to  remove  such  entries, 
and  in  other  articles  aforesaid,  rising  within  the  same,  as  the  justices  of  peace  and 
sheriffs  in  counties.  Sec.  7  provides,  that  "  they  which  keep  their  possessions  with 
force  in  any  lands  or  tenements,  whereof  they  or  their  ancestors,  or  they  whose 
estates  they  have  in  such  lands  and  tenements,  have  continued  their  possessions  in 
the  same  by  three  years  or  more,  be  not  endamaged  by  force  of  this  statute."  And 
by  the  31  Eliz.  c.  11,  "no  restitution,  upon  an  indictment  of  forcible  entry,  or 
holding  with  force,  be  made  to  any  person  or  persons,  if  the  person  or  persons  so 
indicted  hath  had  the  occupation,  or  hath  been  in  quiet  possession  by  the  space  of 
three  whole  years  together  next  before  the  day  of  such  indictment  so  found,  and 
his,  her,  or  their  estate  or  estates  therein  not  ended  or  determined  ;  which  the  party 
indicted  shall  and  may  allege  for  stay  of  restitution,  and  restitution  to  stay  until 
that  be  tried,  if  the  other  will  deny  or  traverse  the  same :  and  if  the  same  allega- 
tion be  tried  against  the  same  person  or  persons  so  indicted,  then  the  same  person 
or  persons  so  indicted  to  pay  such  costs  and  damages  to  the  other  party  as  shall  be 
asse^ed  by  the  judges  or  justices  before  whom  the  same  shall  be  tried  ;  the  same 
C06t8  and  damages  to  be  recovered  and  levied  as  is  usual  for  costs  and  damages 
contained  in  judgments  upon  other  actions." 

The  15  Rich.  2,  c.  2,  gave  magistrates  a  summary  jurisdiction  in  all  cases  of 
forcible  entry ;  but  in  cases  of  forcible  detainer,  only  where  there  had  been  a  pre- 
vious forcible  entry  j  notwithstanding  that  statute,  a  party  who  had  actpiired  the 
possession  of  lauds  peaceably  but  unlawfully,  might  afterwards  detain  them  forci- 
bly; that  was  a  mischief  the  8  Hen.  G,  c.  9,  was  intended  to  remedy;  and  it  gives 
justices  summary  jurisdiction  only  in  cases  of  forcible  detainer,  preceded  by  an 
unlawful  entry,  and  therefore  a  conviction  *by  justices  on  that  statute  merely  rj^iAnt 
stating  an  entry  and  a  forcible  detainer  is  insufficient.(/t*)  '- 

I«  the  construction  of  these  statutes  it  has  been  holden,  that  if  a  lessee  for  years 
or  a  copyholder  be  ousted,  and  the  lessor  or  lord  disseised,  and  such  ouster,  as  well 
as  disseisin,  be  found  in  an  indictment  of  forcible  entry,  the  Court  may,  in  their 
discretion,  award  a  restitution  of  the  possession  to  such  lessee  or  copyholder; 
which  was,  by  necessary  consequence,  a  re-seisin  of  the  freehold  also,  whether  the 
lessor  or  lord  had  desired  or  opposed  it.  But  it  was  a  great  question,  whether  a 
lessee  for  years  or  a  copyholder,  being  ousted  by  the  lessor  or  lord,  could  have  a 
restitution  of  their  possession  within  the  equity  of  8  Hen.  G,  the  words  of  which 
are.  that  the  justice  "shall  cause  to  reseize  the  lands,"  t^c,  and  by  which  it  seems 
to  be  implied  that  the  party  must  be  ousted  of  such  an  estate  whereof  he  may  be 
said  to  be  seised,  which  must  at  least  be  a  freehold.  For  the  purpose  of  removing 
this  doubt,  it  was  enacted  by  21  Jac.  1,  c.  15,  that  such  judges,  justices,  or  justice 
of  the  peace  as  by  reason  of  any  Act  of  Parliament  then  in  force  were  authorized 
to  give  restitution  to  tenants  of  any  estate  of  freehold  of  their  lands,  &c.,  entered 
upon  by  force,  or  withholden  by  force,  shall  have  the  like  authority  (upon  indict- 
ment of  such  forcible  entries  or  forcible  withholdings)  to  give  like  restitution  of 
possession  to  "  tenants  for  terms  of  years,  tenants  by  copy  of  court  roll,  guardians 
by  knight's  service,  tenants  by  elegit,  statute  merchant  and  staple."  It  has  been 
holden,  that  a  tenant  by  the  verge  is  not  within  this  statute  :  but  the  propriety  of 
this  decision  is  doubted ;  as  such  person,  having  no  other  evidence  of  his  title  but 
by  the  copy  of  court  roll,  seems  at  least  to  be  within  the  meaning,  if  not  within 
the  words,  of  the  statute. (/) 

If  a  lessor  eject  his  lessee  for  years,  and  afterwards  be  forcibly  put  out  of  posses- 
sion again  by  such  lessee,  he  has  no  remedy  for  a  restitution  by  force  of  any  of  the 

(A)  Rex  r.  Oakley,  4  B.  &  Ad.  307  (24  E.  C.  L.  R.).     See  Rex  v.  Wilson,   1  A.  &  E.  627 
•(28  E.  E.  L.  R.) ;  Rex  v.  Wilson,  3  Ad.  k  E.  817  (30  E.  C.  L.  R.) ;  Attwood  v  Jolitfc,  3  S. 
C.  116,  as  to  the  form  of  such  a  conviction. 

(/)  1  Hawk.  P.  C.  c.  64,  s.  17. 
VOL.  I. — 22 
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above-DicntioDcd  statutes  :  there  seems,  however,  to  be  do  doubt  but  that  a  justice 
of  peace,  &c.,  may  remoTe  the  force,  and  commit  the  offeDder.('m) 

The  law  upon  these  statutes  respecting  forcible  entries  and  detainers  may  be 
further  considered  with  reference — I.  To  the  persons  who  may  commit  the  offence. 

II.  To  the  nature  of  the  possessions  in  respect  bf  which  it  may  be  committed. 

III.  To  the  acts  which  will  amount  to  a  forcible  entry.     And,  IV.  To  the  acts 
which  amount  to  a  forcible  detainer. 

I.  A  man  who  breaks  open  the  doors  of  his  own  dwelling-house,  or  of  a  eastle, 
which  is  his  own  inhieritancc,  but  forcibly  detained  from  him  by  one  who  claims 
the  bare  custody  of  it,  cannot  be  guilty  of  a  forcible  entry  or  detainer  within  these 
♦a*?*!!  'statutes.(M)     Where  a  wife  was  indicted  with  others  for  a  forcible  Gentry 

J  into  a  house,  which  she  had  taken  for  herself,  but  of  which  her  husband 
had  afterwards  obtained  possession  with  the  landlord's  consent,  and  it  was  objected 
that  a  wife  could  not  be  guilty  of  a  forcible  entry  into  the  house  of  her  husband ; 
Lord  Tcnterden,  C.  J.,  said,  ^^  although  a  wife  certainly  cannot  commit  a  trespass 
on  the  property  of  her  husband,  I  am  by  no  means  satisfied  that,  if  she  comes  with 
strong  hand,  she  may  not  be  indictable  for  a  forcible  entry,  which  proceeds  on  the 
breach  of  the  public  peace."  "As  at  present  advised  I  think  she  may  be  guilty 
of  a  forcible  entry,  if  her  entry  was  made  under  circumstances  of  violence  amounting 
to  a  breach  of  the  public  peace."(o)  But  a  joint  tenant  or  tenant  in  common  may 
offend  against  the  statutes  either  by  forcibly  ejecting  or  forcibly  holding  out  his 
companion  ;  for  though  the  entry  of  such  a  tenant  be  lawful  per  my  et  per  toiUy  so 
that  he  cannot  in  any  case  be  punished  in  an  action  of  trespass  at  common  law,  yet 
the  lawfulness  of  his  entry  does  not  excuse  the  violence,  or  lessen  the  injury,  done 
to  his  companion ;  and,  consequently,  an  indictment  of  forcible  entry  into  a  moiety 
of  a  manor,  &c.,  is  good.(p)  Also,  where  a  man  has  been  in  possession  of  land  for 
a  great  length  of  time  by  a  defeasible  title,  and  a  claim  is  made  by  him  who  has 
a  right  of  entry,  the  wrongful  possessor,  continuing  his  occupation,  will  be  punish- 
able  for  a  forcible  entry  and  detainer ;  because  all  his  estate  was  defeated  by  the 
claim,  and  his  continuance  in  possession  afterwards  amounts  in  the  judgment  of 
law  to  a  new  entry. (^)  It  does  not  follow  from  the  decision  in  Rex  v.  Oakley(^r) 
that  the  8  Hen.  6,  c.  9,  does  not  apply  to  the  case  of  a  tenant  at  will  or  for  years, 
holding  over  after  the  will  is  determined  or  term  expired,  because  the  continuance 
afterwards  may  amount  in  judgment  of  law  to  a  new  entry.(9) 

II.  A  person  may  be  guilty  of  this  offence  by  a  force  done  to  ecclesiastical  pos- 
sessions, as  churches,  vicarage  houses,  &c.,  as  much  as  if  it  were  done  to  a  temporal 
inheritance.  And  it  has  been  holden,  as  a  general  rule,  that  a  person  may  be 
indicted  for  a  forcible  entry  into  any  such  incorporeal  hereditament  for  which  a 
writ  of  entry  will  lie,  either  by  the  common  law,  as  for  rent,  or  by  statute,  as  for 
tithes,  &c.  It  is,  however,  questioned  whether  there  be  any  good  authority  that 
such  an  indictment  will  lie  for  a  common  or  office )  though  it  seems  agreed  that  an 
indictment  of  forcible  detainer  lies  against  any  one,  whether  he  be  the  terre-tenant 
or  a  stranger,  who  shall  forcibly  disturb  the  lawful  proprietor  in  the  enjoyment  of 
these  poi-scssions ;  as  by  violently  resisting  a  lord  in  his  distress  for  a  rent,  or  by 
menacing  a  commoner  with  bodily  hurt,  if  he  dare  put  in  his  beasts  into  the 
common,  &c.  No  one  can  come  within  the  danger  of  these  statutes  by  a  yiolence 
offered  to  another  in  respect  of  a  way,  or  such  like  easement  which  is  no  possession.* 

(m)  1  Hawk.  P.  C.  64,  88.  17,  18. 

(n)  Bac.  Abr.  tit.  Forcible  Entry ^  ^c.  (D.).  1  Hawk.  P.  C.  c.  64,  8.  32,  where  it  is  said 
also  that  a  man  will  not  be  within  the  statutes  who  forcibly  enters  into  land  in  the  pos- 
session of  his  own  lessee  at  will ;  but  a  qu.  is  subjoined.  And  see  Rex  v,  Wilson,  8  T.  R. 
-364;  Taunton  v.  Costar,  7  T.  R.  431  :  Turner  v.  Meymot,  1  Bing.  158,  and  Newton  v.  Har- 
land,  ante^  p.  422,  note  (^),  which  seem  to  show  that  the  position  in  the  t«xt  is  erroneous. 
^C.  S.  G. 

(o)  Rex  V.  Smyth,  1  M.  &  Rob.  155 ;  5  C.  &  P.  201  (24  E.  C.  L.  R.).  And  see  Doe  ©. 
Daly,  8  Q-  B.  934  (r.5  E.  C.  L.  R.). 

(p)  1  Hawk.  P.  C.  c.  64,  s.  33. 

iq)  Id.  ss.  22,  34 ;  Crom.  69 ;  Dalt.  c.  77 ;  Co.  Lit.  256. 

{r)  4  B.  &  Ad.  307  (24  E.  G.  L.  L.),  ante^  p.  424. 

(a)  Per  Park,  J.,  Rex  v,  Oakley,  aupra, 

'  Nor  for  a  ferry ;  Keys  «« Ltti^^vU^^^  LlUU'i  S.  0.  184. 
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Bat  it  seems  that  a  man  canoot  be  convicted,  upon  view,  by  force  of  the  15  Rich. 
2,  c.  2,  of  a  forcible  detainer  of  any  incorporeal  inheritance  wherein  he  cannot  be 
said  to  have  made  a  precedent  forcible  en  try.  (^) 

*III.  A  forcible  entry  must  Regularly  be  with  a  strong  hand,  with  r^j^op 
unusual  weapons,  or  with  menace  of  life  or  limb :  it  must  be  accompanied  ^ 
with  some  circumstances  of  actual  violence  or  terror;  and  an  entry  which  has  no 
other  force  than  such  as  is  implied  by  the  law  in  every  trespass  is  not  within  these 
statutes. (ti)*  An  entry  may  be  forcible  not  only  in  respect  of  a  violence  actually 
done  to  the  person  of  a  man,  as  by  beating  him  if  he  refuse  to  relinquish  Us  pos- 
session ;  but  also  in  respect  of  any  other  kind  of  violence  in  the  manner  of  the 
entry,  as  by  breaking  open  the  doors  of  a  house,  whether  any  person  be  in  it  at 
the  time'  or  not,  especially  if  it  be  a  dwelling-house,  and  perhaps  also  by  any  act 
of  outrage  after  the  entry,  as  by  carrying  away  the  party's  goods,  &c.,  which  being 
found  in  an  assize  of  novel  dmeimx^  will  make  tho.  defendant  a  disseisor  with  force, 
and  subject  him  to  fine  and  imprisonment.(t;)  If  a  man  enters  to  distrain  for  rent 
in  arrear  with  force,  this  is  a  forcible  entry,  because,  though  he  does  not  claim  the 
land  itself,  yet  he  claims  a  right  and  title  out  of  it,  which  by  these  statutes  he  is 
forbid  to  exert  by  force ;  but  if  a  man  who  has  a  rent  be  resisted  from  his  distress 
with  force,  this  is  a  forcible  disseisin  of  the  rent,  for  which  he  may  recover  treble 
damages  in  an  assize,  or  may  fine  and  imprison  the  party :  but  he  cannot  have  a 
writ  of  restitution;  for  the  statute  does  not  give  the  justices  power  to  reseize  the 
rent,  but  only  the  lands  and  tenements  themselves. («?)  If  one  find  a  man  out  of 
bis  house,  and  forcibly  withhold  him  from  returning  to  it,  and  send  persons  to  take 
peaceable  possession  of  it  in  the  party's  absence,  this  according  to  the  better  opinion 
is  a  forcible  entry.(x)  And  there  may  be  a  forcible  entry  where  any  person's  wife, 
children,  or  servants,  are  upon  the  lands  to  preserve  the  possession ;  because  what- 
ever a  man  does  by  his  agents  is  his  own  act :  but  his  cattle  being  upon  the  ground 
do  not  preserve  his  possession,  because  they  are  not  capable  of  being  substituted  as 
agents;  and,  therefore,  their  being  upon  the  land  continues  no  possession. (^) 

Whenever  a  man,  either  by  his  behavior  or  speech,  at  the  time  of  hi%  entry, 
gives  those  who  are  in  possession  of  the  tenements  which  he  claims  just  cause  to 
fear  that  he  will  do  them  some  bodily  hurt,  if  they  will  not  give  way  to  him,  his 
entry  is  esteemed  forcible ;  whether  he  cause  such  a  terror  by  carrying  with  him 
an  unusual  number  of  servants,  or  by  arming  himself  in  such  a  manner  as  plainly 
iDtimatcs  a  design  to  back  his  pretensions  by  force,  or  by  actually  threatening  to 
kill,  maim,  or  beat  those  who  shall  continue  in  possession,  or  by  giving  out  such 

(0  1  Hawk.  P.  C.  c.  64,  s.  31;  Bac.  Abr.  tit.  Forcible  Entry,  ^c.  (C). 

(II)  Bac.  Abr.  tit.  Forcible  Entry^  ^c.  (D.) ;  Dalt.  300;  1  Hawk.  P.  C.  c.  64,  8.  25. 

(v)  1  Hawk.  P.  C.  c.  64,  s.  26. 

(if)  Bac.  Abr.  tit.  Forcible  Entry,  ^c.  (B.). 

(x)  1  Hawk.  P.  C.  c.  64,  8.  26,  where  it  is  given  as  the  author's  opinion  ;  and  contrary 
opinions  are  noticed  proceeding  on  the  ground  that  no  violence  was  done  to  the  house, 
but  only  to  the  person  of  the  party. 

(y)  Bac.  Abr.  tit.  Forcible  Entry,  Jfc.  (B.) ;  Turner  v.  Meymot,  1  Bing.  158. 

.^ II  I         ■  -  ,  m 

>  Indictment  for  forcible  entry,  &c.,  cannot  be  supported  without  some  evidence  of 
actual  force  or  threats  and  appearance  of  personal  ill  usage :  State  v.  Cargill,  2  Brevard 
445.  It  is  not  necessary  to  constitute  a  forcible  entry,  that  it  should  be  made  by  a  mul- 
titude of  people;  even  where  the  entry  is  lawful,  it  must  not  be  made  by  a  multitude; 
where  it  is  not  lawful,  it  must  not  be  made  at  all.  The  jury,  from  the  evidence  of  a 
forcible  detainer,  may  find  the  defendant  guilty  of  a  forcible  entry  :  Burt  v.  State,  3  Bre- 
vard 413.  In  order  to  constitute  a  forcible  entry,  the  possession  must  not  be  scrambling, 
but  quiet,  peaceable  and  actual,  and  the  entry  must  be  accompanied  by  actual  force  or 
intimidation:  Comm.  t*.  The  Keeper  of  the  Prison,  1  Ashm.  140.  Lockiug  the  doors  of  a 
bouse  and  keeping  the  keys,  closing  the  windows  and  driving  a  portion  of  the  stock  upon 
tbe  premises  constitute  evidence  of  an  actual  possession  of  land,  which  will  authorize  a 
recovery  in  forcible  entry  and  detainer:  Davidson  w.  Phillips,  9  Yerger  93.  To  constitute 
a  forcible  entry  and  detainer,  it  is  not  necessary  that  violence  and  outrage  upon  persons 
or  property  should  be  resorted  to.  If  the  actual  possession  of  another  be  taken  and  held, 
under  circumstances  which  show  that  it  will  not  be  surrendered  without  a  breach  of  tbe 
peace,  it  it  a  forcible  entry  and  detainer:  Childress  v.  Black,  9  Yerg.  317.  S^^  ^V.«\^  \). 
Bom,  4  Jones  (Law)  315. 
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speeches  as  plaiulj  imply  a  purpose  of  using  force  against  those  who  shall  make 
any  resistance. («)  And  there  is  no  necessity  that  any  one  should  be  assaulted;  for 
if  the  entry  be  with  such  number  of  persons  and  show  of  force  as  is  calculated  to 
♦4.971  ^^^^  ^^^^  rightful  owner  from  sending  them  away,  and  resuming  his  own 
-'  ^possession,  that  is  Bufficient.(a)  But  a  forcible  entry  is  not  proved  by 
evidence  of  a  mere  trespass,  there  must  be  proof  of  such  force,  or  at  least  such  a 
show  of  force,  as  is  calculated  to  prevent  any  resistance.(i)  And  though  a  man 
enter  peaceably,  yet  if  he  turn  the  party  out  of  possession  by  force,  or  frighten 
him  out  of  possession  by  threats,  it  is  a  forcible  entry.Tc)  But  threatening  to  spoil 
the  party's  goods,  or  destroy  his  cattle,  or  to  do  him  any  similar  damage,  which  is 
not  personal,  if  he  will  not  quit  the  possession,  seems  not  to  amount  to  a  forcible 
eutry.((/) 

If  a  person  who  pretends  a  title  to  lands  merely  go  over  them,  either  with  or 
without  a  great  number  of  attendants,  armed  or  unarmed,  in  his  way  to  the  church, 
or  market,  or  for  a  like  purpose,*without  doing  any  act  which  either  expressly  or 
impliedly  amounts  to  a  claim  of  the  lands,  he  cannot  be  considered  as  making  an 
entry  within  the  meaning  of  the  statutes :  otherwise,  if  he  make  an  actual  claim 
with  any  circumstances  of  force  or  terror. (<?)  Drawing  a  latch  and  entering  a 
house  seems  not  to  be  a  forcible  entry  according  to  the  better  opinion '-{/)  so  if  a 
man  open  the  door  with  a  key,  or  enter  by  an  open  window,  or  if  the  entry  be 
without  the  semblance  of  force,  as  by  coming  in  peaceably,  enticing  the  owner  out 
of  possession,  and  afterwards  excluding  him  by  shutting  the  door,  without  other 
force,  these  will  not  be  forcible  entries/ <7) 

A  single  person  may  commit  a  forcible  entry  as  well  as  a  number.(  h)  But  all 
who  accompany  a  man  when  he  makes  a  forcible  entry  will  be  deemed  to  enter  with 
him,  whether  they  actually  come  upon  the  lands  or  not.(t)  So,  if  several  come  in 
company  where  their  entry  is  not  lawful,  and  all  of  them,  except  one,  enter  in  a 
peaceable  manner,  and  that  one  only  use  force,  it  is  a  forcible  entry  in  them  all, 
because  they  come  in  company  to  do  an  unlawful  act ;  but  it  is  otherwise  where 
one  had  a  right  of  entry,  for  there  they  only  come  to  do  a  lawful  act,  and  therefore 
it  is  the  force  of  him  only  who  used  it.(A*)  And  he  who  barely  agrees  to  a  forcible 
entry  made  to  his  use,  without  his  knowledge  or  privity,  is  not  within  the  statutes, 
because  he  did  not  concur  in  or  promote  the  force.(/) 

IV.  Forcible  detainer  is  where  a  man,  who  enters  peaceably,  afterwards  detains 
his  possession  by  force :  and  the  same  circumstances  of  violence  or  terror  which 
will  make  an  entry  forcible,  will  also  make  a  detainer  forcible.  From  whence  it 
seems  to  follow  that  whoever  keeps  in  his  house  an  unusual  number  of  people,  or 
unusual  weapons,  or  threatens  to  do  some  bodily  hurt  to  the  former  possessor,  if  he 
dare  return,  is  guilty  of  a  forcible  detainer,  though  no  attempt  be  made  to  re-enter: 
*4.*>>ftl  ^"^  ***  ^^^^  ^^^^  *said  that  he  also  will  come  under  the  like  con^ruction  who 
•^  places  men  at  a  distance  from  the  house  in  order  to  assault  any  one  who 
shall  attempt  to  make  an  entry  into  it ;  and  that  he  is  in  like  manner  guilty  who 
shuts  his  doors  against  a  justice  of  peace  coming  to  view  the  force,  and  obstinately 
refuses  to  let  him  come  in.(m)  This  doctrine  will  apply  to  a  lessee  who,  afler  the 
end  of  his  term,  keeps  arms  in  his  house  to  oppose  the  entry  of  the  lessor,  though 
no  one  attempt  an  entry ;  or  to  a  lessee  at  will  detaining  with  force  after  the  will 
is  determined  :{7i)  and  it  will  apply  in  like  manner  to  a  detaining  with  force  by  a 

(z)  1  Hawk.  P.  C.  c.  64,  s.  27. 

(a)  Milner  v.  Maclean,  2  C.  &  P.  17  (12  E.  C.  L.  R.),  Abbott,  C.  J. 

(h)  Rex  V.  Smyth,  5  C.  &  P.  201  (24  E.  C.  L.  R.),  Lord  Tenterden,  C.  J. ;  8.  c,  1  M.  & 
Rob.  155. 

(c)  Dalt.  299 ;  Bac.  Abr.  tit.  Forcible  Entry,  Jfc.  (B.). 

(d)  1  Inst.  257 ;  Bro.  tit.  Duress  12,  16 ;  1  Hawk.  P.  C.  c.  64,  s.  28. 

(e)  1  Hawk.  P.  C.  c.  64,  ss.  20,  21. 

(/)  There  have  been  different  opinions  upon  this  point:  Noy  136,  137  j  Bac.  Abr.  lit. 
Forcible  Kntry,  ^c.  (B.) ;  1  Hawk.  P.  C.  c.  64,  s.  26. 
{g)  Com.  Dig.  tit.  Forcible  Entry^  Sfc,  (A.)  3. 
Iti)  Id.  (A.)  2 ;  1  Hawk.  P.  C.  c.  04,  s.  29. 

i)  1  Hawk.  P.  C.  c.  64,  s.  22.  (k)  Bac.  Abr.  tit.  Forcible  Entry ^  ^e.  (B.). 

[/)  1  Hawk.  P.  C.  c.  64,  s.  24.  (tn)  1  Hawk.  P.  C.  c.  64,  8.  30. 

In)  See  Per  Park,  J.,  Rex  v.  Oakley,  4  B.  &  Ad.  307  (24  E.  G.  L.  R.),  anU^  p.  426. 
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mortgagor  after  the  mortgage  is  forfeited,  or  to  the  feoffee  of  a  disseisor  after  entry 
or  claim  by  the  disseisee.  And  a  lessee  resisting  with  force  a  distress  for  rent,  or 
forestalling  or  rescuing  the  distress,  will  also  be  guilty  of  this  offence. (<>) 

But  a  man  will  not  be  guilty  of  the  offence  of  forcible  detainer  for  merely  re- 
fusing to  go  out  of  a  house,  and  continuing  therein  in  despite  of  another.(p)  So 
that  it  is  not  a  forcible  detainer  if  a  lessee  at  will,  after  the  determination  of  the 
will,  denies  possession  t6  the  lessor  when  he  demands  it;  or  shuts  the  door  against 
the  lessor  when  he  would  enter;  or  if  he  keeps  out  a  commoner,  by  force,  upon  his 
own  land.(^)  And  it  has  been  seen  that  the  8  Hen.  6,  c.  9,  does  not  apply  to  a 
person  who  has  been  in  possession  for  three  years  by  himself,  or  any  other  under 
whom  he  claims.(r)  But  a  person  in  quiet  possession  for  three  years,  and  then 
disseised  by  force,  and  restored,  cannot  afterwards  detain  with  force  within  three 
years  after  his  restitution  ;  for  his  possession  was  interrupted. (s) 

The  remedies  against  such  as  are  guihy  of  forcible  entries  or  detainers  are  either 
by  action,  by  complaint  to  justices  of  the  peace  (who  may  proceed  upon  view  or  in- 
quisition), or  by  indictment  at  the  general  sessions  (^)  And  if  a  forcible  entry  or 
detainer  be  made  by  three  persons  or  more,  it  is  also  a  riot ;  and  may  be  proceeded 
against  as  such,  if  no  inquiry  has  before  been  made  of  the  force.(w)  Some  of  the 
points  which  have  been  determined  with  respect  to  an  indictment  for  these  offences, 
and  also  concerning  the  award  of  restitution,  may  be  shortly  noticed. (v) 

The  statutes  seem  to  require  that  the  entry  should  be  laid  in  the  indictment 
maim  /orti\  or  cum  multitudine  gentium :  but  some  have  holden  that  equivalent 
words  will  be  sufficient,  especially  if  the  indictment  concludes  contra  formam 
stafuti  ;  but  it  is  not  sufficient  to  say  only  that  the  party  entered  vi  el  armiSj  since 
that  is  the  common  allegation  in  every  trespass. (w)  No  particular  *tech-  r*  190 
nical  words  are  necessary  in  an  indictment  at  common  law ;  all  that  is  '-  "* 
required  is,  that  it  should  appear  by  the  indictment  that  such  force  and  violence 
have  been  used  as  constitute  a  public  breach  of  the  peace. (.x) 

The  tenement  in  which  the  force  was  committed  must  be  described  with  conve- 
Dicnt  certainty ;  for  otherwise  the  defendant  will  not  know  the  particular  charge  to 
which  he  is  to  make  his  defence,  nor  will  the  justices  or  sheriff,  know  how  to 
restore  the  injured  party  to  his  possession.  Thus  an  indictment  of  forcible  entry 
into  a  tenoment,(^)  which  may  signify  anything  whatsoever  wherein  a  man  may 
have  an  estate  of  freehold, (z)  or  into  a  house  or  tenement,(a)  or  into  two  closes  of 
meadow  or  pasture,(6)  or  into  a  rood  or  half  a  rood  of  land,(c)  or  into  certain 
lands  belonging  to  such  a  house,(^/)  or  into  such  a  house  without  showing  in  what 
town  it  Yiea,(e)  or  into  a  tenement,  with  the  appurtenances,  called  Truepenny  in 
D.,(y)  is  not  good.*     But  an  indictment  for  a  forcible  entry  t'n  domum  mansion- 

(o)  Com.  Dig.  tit.  Forcible  Detainer  (B.)  1.  (/>)  1  Hawk.  P.  C.  c.  64,  s.  30. 

{q)  Com.  Dig.  tit.  Forcible  Detainer  (B.)  2. 

(r)  Ante^  p.  423.  And  by  the  31  Eliz.  c.  11,  {ante,  p.  423)  no  restitution  is  to  be  given 
CD  an  indictment  of  forcible  entry  or  detainer,  where  the  party  has  been  three  years  in 
quiet  possession  before  the  indictment  found,  and  his  estate  not  determined. 

(#)  Com.  Dig.  tit.  Forcible  Detainer,  (B.)  2. 

\t)  See  the  statutes,  ante,  p.  422 ;  Com.  Dig.  tit.  Forcible  Entry,  (C.)  ;  4  Blac.  Com  148  ; 
Burn's  Just.  tit.  Forcible  Entry,  S^c.,  IH.,  IV.,  V. 

(ii)  Burn's  Just.  tit.  Forcible  Entry  and  Detainer,  VII.     Ante,  p.  380. 

(r)  Ag  to  the  proceedings  by  justices  of  peace,  see  Burn's  Just.  tit.  Forcible  Entry,  ^c, 
V.  ;  Com.  Dig.  tit.  Forcible  Entry,  (D.). 

itc)  Baudc's  case,  Cro.  Jac.  41 :  Rast.  Ent.  324 ;  Bac.  Abr.  tit.  Forcible  tJntry,  Jfc,  (E.). 

(x)  By  Lawrence,  J.,  in  Rex  ».  Wilson,  8  T.  R.  3G2. 

(y)  Dalt.  15 ;  2  Roll.  R.  46 ;  2  Roll.  Abr.  80,  pi.  8 ;  3  Leon.  102. 

(2)  Co.  Lit.  6  a. 

(a)  2  Roll.  Abr.  80,  pi.  4,  5 ;  Roll.  R.  334  ;  Cro.  Jac.  633  ;  Palm.  277. 

{b)  2  Roll.  Abr.  81,  pi.  4.  (c)  Bulst.  201. 

(</)  2  Leon.  186;  3  Leon.  101 ;  Bro.  tit.  Forcible  Entry,  23. 

[e)  2  Leon.  186.  (/)  2  Roll.  Abr.  80,  pi.  7. 

'  An  indictment  for  forcible  entry  was  arrested  for  want  of  certainty,  the  words  being 
**  a  certain  messaage,  with  the  appurtenances,  for  a  term  of  years,  in  the  district  of  Spar- 
tanburg/' It  was  adjudged  that  ^^  the  place  where  was  not  described  with  sufficient  legal 
certainty"  :  State  v.  Walker,  2  Brev.  255. 
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alem  sive  messuagium^  &c.,  is  good,  for  these  are  words  equipollent  (^g)  And  an 
iDdictment  for  an  entry  into  a  close  called  Serjeant  Heme's  close,  without  adding 
the  number  of  acres,  is  good  ;  for  here  is  as  much  certainty  as  is  required  in  eject- 
ment, (/t)  And  an  indictment  may  be  void  as  to  such  part  of  it  only  as  is  uncer- 
tain, and  good  for  so  much  as  is  certain  :  thus  an  indictment  for  a  forcible  entry 
into  a  house  and  certain  acres  of  land  may  be  quashed  as  to  the  land,  and  stand 
good  as  to  the  house.(i)  Upon  an  indictment  against  a  wife  for  a  forcible  entry 
into  a  house,  which  she  had  originally  taken  in  her  own  name,  but  into  which  bcr 
husband  had  afterwards  entered  for  the  purpose  of  giving  up  possession  to  the 
owner,  the  house  is  well  described  as  the  house  of  the  husband. (Ar) 

An  indictment  on  the  8  Hen  6,  c.  9,(/)  must  show  that  the  place  was  the  free- 
hold of  the  party  grieved  at  the  time  of  the  force.(m)  And  in  a  case  where  the 
Court  quashed  an  indictment,  because  it  did  not  appear  what  estate  the  person  ex- 
pelled had  in  the  premises,  they  said  that  it  was  absolutely  necessary  that  this 
should  appear,  otherwise  it  would  be  uncertain  whether  any  one  of  the  statutes  rela- 
tive to  forcible  entries  extended  to  the  estate  from  which  the  expulsion  was :  the  5 
Rich.  2,  c.  7,  the  15  Rich.  2,  c.  2,  and  the  8  Hen.  6,  c.  9,  only  extending  to  free- 
hold estates;  and  the  21  Jac.  1,  c.  15,  extending  only  to  estates  holden  by  tenants 
for  years,  tenants  by  copy  of  court-roll,  and  tenants  by  elegit,  statute  merchant, 
and  statute  staple.(n)  And  it  has  been  laid  down  as  a  general  rule  that  an  indict- 
^ lon-i  ment  cannot  warrant  a  *restitution,  unless  it  find  that  the  party  was  seised 
-I  at  the  time.(o)^  So  also  an  inquisition  under  the  8  Hen.  6,  c.  9,  will  not 
warrant  a  justice  in  restoring  possession,  unless  it  set  forth  the  estate  possessed  by 
the  party  in  the  property. (j[>)  But  an  indictment  which  charges  that  the  defend- 
ants forcibly  entered  into  a  messuage  of  one  W.  P.,  he  the  said  W.  P.,  then  and 
there  being  being  seised  thereof,  sufficiently  avers  the  present  seisin  of  W.  P.  to 
warrant  the  Court  in  awarding  restitution. (^)  But  in  an  indictment  at  common 
law,  where  the  breach  of  the  public  peace  is  the  gist  of  the  offence,  and  the  prose- 
cutor is  not  entitled  to  restitution  and  damages,  it  appears  to  be  sufficient  to  state 
only  that  the  prosecutor  was  in  possession  of  the  premises.(r) 

'  A  repugnancy  in  setting  forth  the  offence  in  an  indictment  on  those  statutes  is 
an  incurable  fault :  as  where  it  is  alleged  that  the  party  was  possessed  of  a  term  of 
years,  or  of  a  copyhold  estate,  and  that  the  defendants  disseised  him ;  or  that  the 
defendants  disseised  J.  S.  of  land  then  and  yet  being  his  freehold,  for  it  implies 
that  he  always  continued  in  possession ;  and  if  so,  it  is  impossible  he  could  be  dis- 
seised at  all.(8)  It  seems  that  an  indictment  on  8  Hen.  6,  c.  9,  setting  forth  an 
entry  and  forcible  detainer  is  good,  without  showing  whether  the  entry  was  forcible 
or  peaceable  :  but  it  must  set  forth  an  entry;  for  otherwise  it  docs  not  appear  but 
that  the  party  has  been  always  in  possession,  in  which  case  he  may  lawfully  detain 
it  by  fi)rce.(0  The  time  and  place  of  the  disseisin  must  be  sufficiently  set  forth  in 
the  indictment ;  but  it  appears  to  be  sufficient  to  state,  that  the  defendant  on  such 
a  day  entered,  &c.,  and  disseised,  &c.,  without  adding  the  words  then  and  there; 

(g)  Ellis's  case,  Cro.  Jac.  633;  Palm.  277. 

(A)  Bac.  Abr.  tit.  Forcible  Entry,  ^c.  (E.) ;  1  Hawk.  P.  C.  c.  64,  s.  37. 

(t)  Ibid. 

{k)  Rex  V,  Smyth,  1  M.  &  Rob.  155  ;  s.  c,  5  C.  &  P.  201  (24  E.  C.  L.  R.). 

(/)  Ante,  p.  423. 

(m)  Rex  r.  Dorny,  1  Lord  Raym.  210;  1  Salk.  260;  Anon.,  1  Vent.  89;  2  Keb.  495; 
Hetl.  73  ;  Latch.  109. 

(fi)  Rex  V.  Wannop,  Say  R.  142. 

(o)  Uac.  Abr.  tit.  Forcible  Entry,  tj*f.  (E.),  where,  and  in  1  Ilawk.  P.  C.  c.  64,  s.  38,  see 
the  cases  on  this  subject  collected.     And  see  also  Rex  v.  Griffith,  et  al.,  3  Salk.  169. 

(/?)  Reg.  V.  Bowser,  8  D.  &  P.  R.  128,  Coleridge,  J. 

(7)  Rex  V.  Hoare,  6  M.  &  S.  267 ;  Rex  v.  Dillon,  2  Ch.  R.  314. 

(r)  Rex  r.Wilson,  8  T.  R.  357. 

(<)  1  Hawk.  P.  C.  c.  64,  s.  39  ;  Bac.  Abr.  Forcible  Entry,  J^c.  (E.) 

(t)  Ibid.,  s.  40  ;  Bac.  Abr.  Ibid.     And  see  the  statute,  ante,  p.  423. 

1  See  People  r.  Nostrand,  9  Wend.  60 ;  People  v.  Reed,  11  Wend.  158 ;  Teates  v,  Allison, 
2  Dana,  134;  Mansfield  v.  Duvall,  2  Bibb  582;  Taylor  v.  White,  1  Mon.  38;  Smith  v. 
Dedman,  4  Bibb  192;  Beauchamp  v,  Morris,  Ibid.  312. 
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for  it  is  tbe  natural  intendment  that  the  entry  and  disseisin  both  happened 
tbgether.(tt)  A  disseiBin  is  sufficiently  set  forth  by  alleging  that  the  defendant 
entered,  &c..  into  such  a  tenement,  and  disseised  the  party,  without  using  the  »Tords 
'* unlawfully,"  or  "expelled,"  for  they  are  implied.(t?)  But  no  indictment  can 
warrant  an  award  of  restitution,  unless  it  find  that  the  wrongdoer  ousted  the  party 
grieved,  and  also  continues  his  possession  at  the  time  of  the  finding  of  the  indict- 
ment ;  for  it  is  a  repugnancy  to  award  restitution  of  possession  to  one  who  never 
was  in  possession,  and  it  is*in  vain  to  award  it  to  one  who  does  not  appear  to  have 
lost  it.(w) 

If  a  bill,  both  for  a  forcible  entry  and  forcible  detainer,  be  preferred  to  a  grand 
jury,  and  found  "  not  a  true  bill  "  as  to  the  entry  with  force,  and  "  a  true  bill "  as 
to  the  detainer,  it  will  not  warrant  an  award  of  restitution ;  but  is  void,  because 
the  grand  jury  cannot  find  a  bill,  true  for  part,  and  false  for  part,  as  a  petit  jury 
may.(x)* 

*Upon  an  indictment  on  the  21  Jac.  1,  c.  15,  or  8  Hen.  6,  c.  9,  whereby  r^-oi 
restitution  of  the  possession  of  lands  entered  upon  by  force,  or  holden  by  '- 
force,  may  be  awarded  to  the  respective  tenants  thereof;  the  tenant  whose  land  has 
been  entered  upon,  or  withholden  by  force,  is  now  a  competent  witness  for  the  pro- 
secution by  the  6  &  7  Vict.  c.  85,  and  14  &  15  Vict.  c.  99.(y) 

On  an  indictment  at  common  law,  the  prosecutor  need  only  prove  a  peaceable 
{)08sessioD  at  the  time  of  the  ouster.(2;)  On  an  indictment  upon  the  statutes  a 
seisin  in  fee  or  the  existence  of  a  term  or  other  tenancy  must  be  shown  ;(a)  but 
proof  that  the  prosecutor  holds  colorably  as  a  freeholder  or  leaseholder  will  suffice ; 
and  the  Court  will  not,  on  the  trial,  enter  into  the  validity  of  an  adverse  claim  made 
by  the  defendant,  which  he  ought  to  assert,  not  by  force,  but  by  action. (/>) 

The  same  justice  or  justices  before  whom  an  indictment  of  forcible  entry  or  de- 
tainer shall  be  found  may  award  restitution:  but  no  other  justices,  except  those 
before  whom  the  inquest  was  found,  can  award  restitution,  unless  the  indictment  be 
removed  by  certiorari  into  the  Court  of  King's  Bench ;  and  that  Court,  by  the 
plenitude  of  its  power,  can  restore,  because  that  is  supposed  to  be  implied  by  the 
statute ;  on  the  ground  that  whenever  an  inferior  jurisdiction  is  erected,  the  supe- 
rior jurisdiction  must  have  authority  to  put  it  in  execution.  So,  if  an  indictment 
be  found  before  the  justices  of  the  peace  at  their  quarter  sessions,  they  have  autho- 
rity to  award  a  writ  of  restitution,  because  the  statute  having  given  power  to  the 
justices  or  justice  to  reseise,  it  may  as  well  be  done  by  them  in  Court  as  out  of 
it(c)  But  the  justices  of  o^er  and  terminer^  or  general  gaol  delivery,  though  they 
may  inquire  of  forcible  entries,  and  fine  the  parties,  yet  cannot  award  a  writ  of  res- 
titution.(cf) 

(v)  Baude's  case,  Qro.  Jac.  41 ;  1  Hawk.  Ibid.  s.  42. 

(v)  Bac.  Abr.  Forcible  Entry,  ^e.  (E.) 

(w)  1  Hawk.  P.  C.  c.  64,  s.  41. 

(z)  1  Hawk.  P.  C.  c.  64,  s.  40.  But  this  it  seems  does  not  apply  to  the  case  of  different 
counts  in  the  same  indictment,  but  only  where  the  grand  jury  find  ''a  true  bill,"  nnd  not 
a  **true  bill"  upon  different  parts  of  one  and  the  same  charge.  See  Rex  v.  Fieldhouse, 
Cowp.  323. 

(y)  He  was  not  competent  formerly :  Rex  r.  Williams,  9  B.  &  G.  549  (17  E.  C.  L.  R.) ;  4 
M.  t  R.  471  ;  Rex  v.  Bevan,  R.  k  M.  N.  P.  G.  242. 

(z)  Talf.  Dickenson  377. 

(a)  Reg.  p.  Ghild,  2  Gox  G.  G.  102,  seems  the  other  way;. but  the  report  is  too  loose  to 
deserve  any  g^eat  weight. 

(b)  Per  Vaughan,  B.,  in  Rex  v.  Williams,  Monm.  S.  A.,  1828,  and  confirmed  on  a  motion 
for  a  new  trial :  Talf.  Dickenson  377  ;  and  see  Jayne  v.  Price,  5  Taunt.  326. 

(c)  Bac.  Abr.  tit.  Forcible  Entry,  ^c  (F.) 

(d)  Id.  Ibid,  and  1  Hawk.  P.  G.  c.  64,  s.  51,  where  it  is  said  that  justices  of  oyer  and 

^  Under  an  indictment  for  a  forcible  entry  and  detainer  the  jury  may  find  the  defendant 
guilty  of  a  forcible  detainer  only:  8  Gow.  226,  People  v.  Rickert.  A  warrant  for  a  forci- 
ble entry  or  detainer  is  good — and  an  inquisition  on  such  a  warrant  finding  n  forcible 
entry  and  detainer  is  valid  :  M'Brayer  v.  Wash,  6  J.  J.  Marsh.  465.  The  finding  of  cither 
it  tafficient:  Swartswelder  r.  U.  S.  Bank,  1  J.  J.  Marsh.  44.  If  one  only  is  charged,  the 
defendant  cannot  be  found  guilty  of  the  other:  Gammack  v.  Macey,  3  Mar.  297  ;  Sinclair 
9.  Sanders,  3  J.  J.  Marsh.  303. 
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Restitution  ought  only  to  be  awarded  for  the  possession  of  tenements  visible  and 
corporwil ;  for  a  man  who  has  a  right  to  such  as  are  invisible  and  incorporeal,  as 
rents  or  commons,  cannot  be  put  out  of  possession  of  them,  but  only  at  his  own 
electi(»n,  by  a  fiction  of  law,  to  enable  him  to  recover  damages  against  the  person 
that  disturbs  him  in  the  enjoyment  of  them ;  and  all  the  remedy  that  can  be  de- 
sired against  a  force  in  respect  to  such  possessions  is  to  have  the  force  removed,  and 
*4^*^1  ^^^^^^^  ^^^^  ^^^  guilty  of  it  punished,  *which  may  be  done  by  16  Rich.  2,  c. 
"-'  2.(r)  And  restitution  is  to  be  awarded  only  to  him  who  is  found  by  the 
indictment  to  have  been  put  out  of  the  acfnal possession^  and  not  to  one  who  was 
only  seised  in  law.(/)*  Upon  the  removal  of  the  proceedings  into  the  Court  of 
King's  Bench  by  certiorari^  that  Court  may  award  a  restitution  discretion  ally ;  and 
will  so  award,  unless  the  defendant  plead  very  soon,  and  take  notice  of  trial  within 
the  term.(  r/)  And  the  same  principle  applies  to  a  judge  of  assize  upon  the  find- 
ing of  an  indictment  for  forcible  entry ;  namely,  that  the  proceedings  being  ex 
parfc^  a  discretion  may  be  exercised.  Where,  therefore,  an  indictment  for  a  for- 
cible entry  and  detainer  is  found  at  the  assizes,  it  is  in  the  discretion  of  the  judge 
whether  he  will  grant  restitution  or  not;  and  if  he  refuse  to  grant  it,  the  Court  of 
Queen's  Jiench  will  not  inquire  whether  he  has  exercised  his  discretion  rightly,  or 
grant  a  mandamus  to  the  judge  to  grant  restitution. (A)  But  in  the  case  of  local 
magistrates,  who  are  to  go  to  the  spot,  and  make  inquiry  by  the  inquisition  of  a 
jury,  and  examination  of  witnesses;  if  the  jury  find  the  facts,  it  is  imperative  on 
the  justices  to  grant  restitution;  and  the  reason  is  that  there  has  been  a  fair  in- 
quiry.(0  And  where  a  conviction  of  a  forcible  entry  was  quashed  in  the  Queen *8 
Bench  for  uncertainty,  but  the  restitution  was  opposed  on  an  afiidavit  that  the 
party's  title  (which  was  by  lease)  was  expired  since  the  conviction,  the  Court  eaid 
they  had  no  discretionary  power  in  this  case,  but  wore  bound  to  award  restitution 
on  quashing  the  conviction. (A*) 

it  appears  by  the  proviso  in  the  8  Hen.  6,  c.  9,  and  also  by  the  31  Eliz.  c.  11, 
that  any  one  indicted  upon  these  statutes  may  allege  quiet  possession  for  three 
whole  years  to  stay  the  award  of  restitution ;  in  the  construction  of  which  it  has 
been  holdtn,  that  such  possession  must  have  continued  without  interruption  during 
three  whole  years  next  before  the  indictment.(/)  And  it  has  also  been  said  that 
the  three  years'  possession  must  be  of  a  lawful  estate;  and  therefore  that  a  disseisor 
can  in  no  case  justify  a  forcible  entry  or  detainer  against  the  disseisee  having  a 

terminer  have  no  power  either  to  inquire  of  a  forcible  entry  or  detainer,  or  to  award  resti- 
tution on  nn  indictment  on  the  statutes  ;  because  when  a  new  power  is  created  by  statute, 
and  (M^rtain  justices  arc  assigned  to  execute  it,  it  cannot  regularly  be  executed  by  any 
other  ;  and  inasmuch  as  justices  of  oi/er  and  terminer  have  a  commission  entirely  distinct 
from  that  of  justices  of  peace,  they  shall  not  from  the  general  words  of  their  commissioo 
ad  inquircnd  de  omnibus^  &c.,  be  construed  to  have  any  such  powers  as- are  specially  limited 
to  justices  of  peace.  But  in  Com.  Dig.  tit.  Fore.  Entr,  (D.  5),  it  is  said  that  justices  of 
gaol  delivery  may  award  restitution  upon  an  indictment  before  them  :  and  Sav.  78,  is 
cited:  and  afterwards  Id.  (D.  7),  it  is  said  that  restitution  shall  not  be  by  justices  of 
assize,  gaol  delivery,  or  justices  of  peace,  if  the  indictment  teas  not  found  before  them;  and 
H.  P.  C.  140;  Dalt.  c.  44,  131,  are  cited;  assuming  here,  as  it  should  seem,  that  if  the 
indictment  were  found  before  justices  of  assize  and  gaol  delivery,  they  might  award  resti- 
tution :  and  see  infra,  Reg.  v.  Harland. 

(<?)  1  Hawk.  P.  C.  c.  64,  s.  45;  Lamb.  Just.  153  ;  Co.  Lit.  323. 

(/)  Lamb.  Just.  153;  Dalt.  c.  83. 

Iff)  Rex  V.  Marrow,  Ca.  temp.  Hardw.  174. 

(/i)  Reg.  V.  Harland,  8  Ad.  &  K.  826  (35  E.  C.  L.  R.) ;  8.  c,  1  P.  &  D.  93 ;  2  M.  &  R.  141. 
See  Rex  r.  Hake,  note  (a)  to  Rex  v.  Williams,  4  M.  &  R.  483,  where  a  judge,  upon  such 
an  inqui!i>ition,  granted  a  writ  of  restitution,  not  as  a  matter  of  right,  but  in  the  exercise 
of  his  discretion. 

(i)  Ibid,  per  Patteson,  J.  (k)  Rex  v.  Jones,  1  Str.  474. 

{I)  Bac.  Abr.  tit.  Forcible  Entry,  S^e  (G.) ;  1  Hawk.  P.  C.  c.  64,  s.  53. 

1  But  naked  possession  without  some  estate  or  interest  in  the  prosecutor  is  not  enough  : 
Burd  r.  Commonwealth,  6  Serg  k  R.  252. 

In  a  proceeding  by  inquisition  for  a  forcible  entry  and  detainer  before  a  writ  of  restitu- 
tion can  be  awarded,  the  jury  must  find  by  their  verdict  that  the  party,  forcibly  ditpoa- 
sessed,  had  either  a  freehold  or  a  term  for  years  in  the  land,  of  tho  posseBslon  of  which  he 
has  been  deprived :  Mitchell  v.  Fleming,  3  Ired.  123. 
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right  of  CD  try,  as  it  seems  that  he  may  against  a  stranger,  or  even  against  the  dis- 
seisee having,  by  his  laches,  lost  his  right  of  entry.(??i)  Wherever  such  possession 
is  pleaded  in  bar  of  a  restitution,  either  in  the  King's  Bench  or  before  justices  of 
the  peace,  no  restitution  ought  to  be  awarded  till  the  truth  of  the  plea  be  tried ; 
and  such  plea  need  not  show  under  what  title,  or  of  what  estate,  such  possession 
was;  because  not  the  title,  but  the  possession  only,  is  material. (w)  If  the  defend- 
ant tender  a  traverse  of  the  force  (which  must  be  in  writing),  no  restitution  ought 
to  be  till  such  traverse  be  tried;  in  order  to  which  the  justice,  before  whom  the  in- 
dictment is  found,  ought  to  award  a  venire  for  a  jury ;  but  if  *8uch  jury  find  r^^oo 
so  much  of  the  indictment  to  be  true  as  will  warrant  a  restitution,  it  will  '- 
be  sufficient,  though  they  find  the  other  part  of  it  to  be  false. (o)  Where  the  de- 
fendant pleads  three  years'  possession  in  stay  of  restitution,  according  to  31  Eliz.  c. 
11,  and  it  is  found  against  him,  he  must  pay  the  costs. (p)* 

The  same  justices  who  have  awarded  a  restitution  on  an  indictment  of  forcible 
entry,  &c.,  or  any  two  or  one  of  them,  may  afterwards  svpersede  such  restitution 
upon  an  insufficiency  in  the  indictment  appearing  unto  them  :  but  no  other  justices 
or  Court  whatsoever  have  such  power,  except  the  Court  of  King's  Bench  ;  a  cer- 
tiorari froMi  whence  wholly  closes  the  hands  of  the  justices  of  peace,  and  avoids 
any  restitution  which  is  executed  after  its  teste^  but  does  not  bring  the  justices  into 
contempt  without  notice.(^) 

The  Court  of  King's  Bench  has  such  a  discretionary  power  over  these  matters, 
from  an  equitable  construction  of  the  statutes,  that  if  a  restitution  shall  appear  to 
have  been  illegally  awarded  or  executed,  that  Court  may  sH  it  aside,  and  grant  a 
re-re8tituti(»n  to  the  defendant.  But  a  defendant  cannot  in  any  case  whatsoever, 
ex  rigore  juris,  demand  a  restitution,  either  upon  the  quashing  of  the  indictment, 
or  a  verdict  found  for  him  on  a  traverse  thereof,  &c. ;  for  the  power  of  granting  a 
restitution  is  vested  in  the  King's  Bench  only,  by  an  equitable  construction  of  the 
general  words  of  the  statutes,  and  is  not  expressly  given  by  thase  statutes;  and  is 
never  made  use  of  by  that  Court  but  when,  upon  consideration  of  the  whole  cir- 
cnmstances  of  the  case,  the  defendant  shall  appear  to  have  some  right  to  the  tene- 
ments, the  possession  whereof  he  lost  by  the  restitution  granted  io  the  prosecutor.(r) 

But  where  a  conviction  for  a  forcible  entry  or  detainer  is  quashed  by  the  Queen's 
Sench  they  have  no  discretionary  power,  but  are  bound  to  award  re  restitution, 
although  the  conviction  be  quashed  for  a  merely  technical  err(»r,  and  the  lease  of 
the  dispossessed  person  had  expired  during  the  litigation. (>») 

The  Court  of  King's  Bench  has  been  so  favorable  to  one  who,  upon  his  traverse 
of  an  indictment  upon  these  statutes  being  found  for  him,  has  appeared  to  have 
been  unjustly  put  out  of  his  possession,  that  they  have  awarded  him  a  restitution, 
notwithstanding  it  has  been  shown  to  the  Court  that,  since  the  restitution  granted 
upon  the  indictment,  a  stranger  has  recovered  the  possession  of  the  same  land  in 
the  lord's  court.  (^) 

(w)  Bac.  Abr.  tit.  Forcible  Entry^  ^c.  (G.)  ;  1  Hawk.  c.  G4,  s.  54. 

(a)  1  Hawk.  c.  64,  s.  56. 

(o)  Bac.  Abr.  tit.  Forcible  Entry ^  ^c.  (G.) ;  I  Hawk.  c.  64,  ss.  58,  59 ;  Reg.  r.  Winter,  2 
Salk.  588. 

(P)  l^cg-  *'•  Goodenough,  2  Lord  Raym.  1036.  And  see  the  words  of  ihe  statute, 
ante,  p.  423. 

{g)  Bac.  Abr.  Id.  Ibid. ;  I  Hawk.  c.  64,  ss.  61,  62. 

(r)  Id.,  ss.  63,  64,  65. 

(M)  Rex  p.  Jones,  1  Stra.  474;  Rex  j;.  Wilson,  3  A.  &  E.  817  (30  E.  C.  L.  R.),  s.  p.  ;  5 
K.  k  11.  164. 

(/)  Bac.  Abr.  Id.  Ibid. ;  1  Hawk.  c.  64,  s.  66. 

*  Upon  an  inquisition  for  forcible  entry  and  detainer,  the  defendant  is  entitled  to  traverse 
the  force,  or  he  may  plead  three  years'  possession,  under  the  st.  31  Eliz.  c.  11,  and  if  he 
tender  a  trarerse,  the  justices  are  bound  to  accept  it,  and  ought  not  to  grant  a  writ  of 
restitution,  but  should  return  the  inquisition  without  certiorari,  to  the  Court  of  Sessions, 
thereto  be  tried  like  other  indictments;  otherwise  that  court  will  grant  a  certiorari,  which 
will  be  a  tupertedetu  to  such  restitution,  or  after  trial,  a  writ  of  rc-rcstitution  will  be 
awarded  if  the  defendant  be  acquitted  or  judgment  arrested :  State  v.  Spierca,  1  Brev. 
119. 
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The  justices  or  justice  may  execute  the  writ  of  restitution  in  person,  or  may 
make  their  precept  to  the  sheriflf  to  do  it.(u)  The  sheriff,  if  need  be,  may  raise 
the  power  of  the  county  to  assist  him  in  the  execution  of  the  precept ;  and  there- 
fore, if  he  make  a  return  thereto  that  he  could  not  make  restitution  by  reason  of 
^AOA-}  *resistance,  he  shall  be  amerced. (t?)  And  it  is  said,  that  a  justice  of  peace 
-'  or  sheriff  may  break  opep  a  house  to  make  resti  tut  ion.  (ir) 

If  possession  under  a  writ  of  restitution  is  avoided  immediately  after  execution 
by  a  fresh  force,  the  party  shall  have  a  second  writ  of  restitution  without  a  new 
inquisition  :  but  the  second  writ  must  be  applied  for  within  a  reasonable  time.(a;) 
And  where  restitution  is  not  ordered  till  three  years  after  the  inquisition,  it  is 
bad.(y) 


*435]  *CHAPTER  THE  THIRTIETH. 

OF  NUISANCES. 

Nuisance,  nocumentum,  or  annoyance,  signifies  anything  that  worketh  hurt,  incon- 
venience, or  damage.  And  nuisances  are  of  two  kinds :  pvhh'c  or  common  nuisances, 
which  affect  the  public,  and  are  an  annoyance  to  all  the  King's  subjects ;  and 
private  nuisances,  which  may  be  defined  as  anything  done  to  tbe  hurt  or  annoyance 
of  the  lands,  tenements,  or  hereditaments  of  another.(a)  Private  nuisances,  as 
they  are  remedied  only  by  civil  proceedings,  do  not  come  within  the  scope  of  this 
Treatise;  but  public  or  common  nuisances,  as  they  annoy  the  whole  community  in 
general,  and  not  merely  some  particular  person,  are  properly  punishable  by  indict- 
ment, and  not  the  subject  of  action;  for  it  would  be  unreasonable  to  multiply  suits 
by  givinsr  every  man  a  separate  right  for  what  damnifies  him  in  common  only  with 
the  rest  of  his  fcllow-subjects.(^)  In  treating  of  public  or  common  nuisances,  we 
may  consider — I.  Of  public  nuisances  in  general.  II.  Of  nuisances  to  public 
highways.  III.  Of  nuisances  to  public  rivers.  And  IV.  Of  nuisances  to  public 
bridges. 

(u)  1  Hawk.  c.  64,  s.  49.  {v)  Id.  Ibid.  sec.  52. 

(it)  Com.  Dig.  tit.  Forcible  Entry  (D.)  6.  \z)  Rex  w.  Harris,  1  Lord  Raym.  482. 

(y)  Rex  V.  Harris,  3  Salk.  313. 

(a)  3  Blac.  Com.  2IG ;  2  Inst.  406.  As  to  private  nuisances,  see  Hole  v.  Barlow,  4  C.  B. 
(N.  S.)  334  (93  E.  C.  L.  R.) ;  Stockport  Water  Works  Co.  v.  Potter,  7  H.  &  X.  160 ;  Bam- 
ford  V.  Tiirnloy,  2  F.  &  F.  231 ;  Cavey  ».  Ledbitter,  3  Id.  14;  13  C.  B.  (N.  S.)  470  (106 
E.  C.  L.  R.) ;  Walter  v.  Selfe,  4  De  G.  &  S.  315 ;  Beardmore  v.  Tredwell,  31  Law  J.,  Chanc. 
892  ;  Hodgkinson  v,  Ennor,  4  B.  &  S.  229  (1 16  E.  C.  L.  R.) ;  Tipping  v.  St.  Helen's  Smelting 
Company,  4  B.  &  S.  608  (116  E.  C.  L.  R.) ;  Roberts  v.  Yardley,  3  H.  &  G.  162  ;  Bamford  v. 
Turnley,  3  B.  &  S.  62  (113  E.  C.  L.  R.). 

{b)  4  Blac.  Com.  166.     There  are,  however,  circumstances  mentioned  in  the  books  upon 
which  a  party  has  been  admitted  to  have  a  private  satisfaction  by  civil  suit  for  that  which 
is  a  public  nuisance ;  namely,  where  he  has  sustained  some  extraordinary  damage  by  it 
beyond  the  rest  of  the  King's  subjects.     As  if  by  means  of  a  ditch  dug  across  a  public 
way,  which  is  a  common  nuisance,  a  man  or  his  horse  suffer  an  injury  by  falling  therein; 
there,  for  this  particular  damage,  not  common  to  others,  it  has  been  held,  that  the  party 
may  have  his  action  :  Co.  Lit.  56  ;  5  Rep.  73  ;  3  Blac.  Com.  219.     And  see  also  Fowler  f. 
Sanders,  Cro.  Jac.  446.     But  the  particular  damage  in  this  case  must  be  direct,  and  no 
consequential,  as  by  being  delayed  in  a  journey  of  importance  :  Bull.  N.  P.  26.     In  Rexf 
Dewsnap,  16  East  196,  Lord  Ellenborough,  C.  J.,  said,  *' I  did   not  expect  that  it  wool^ 
have  been  disputed  at  this  day  that  though  a  nuisance  may  be  public,  yet  that  there  m 
be  a  special  grievance,  arising  out  of  the  common  cause  of  injury,  which  presses  mo 
upon  particular  individuals  than  upon  others  not  so  immediately  within  tbe  influence 
it.     In  the  case  of  stopping  a  common  highway  which  may  affect  all  the  subjects,  yet  i 
particular  person  sustain  a  special  injury  from  it,  he  has  an  action."     And  in  Dnno 
Thwaites,  3  B.  d(  C.  584  (10  E.  C.  L.  R.),  Abbott,  G.  J.,  said,  '<  I  take  it  to  be  agen^ni 
rule,  that  a  party  who  sustains  a  special  and  particular  injury  by  an  act  which  is  nnt^^w- 
ful,  on  the  ground  of  public  injury,  may  maintain  an  Action  for  bis  own  special  iidtufr^." 
And  see  Rose  v.  Miles,  4  M.  &  S.  101 ;  Butterfield  v.  Forester,  II  East  60. 
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Sec,  I, —  Of  Public  Nuisances  in  General,  • 

Public  DuisaDces  may  be  considered  as  offences  against  the  public  order  and 
ecoDomical  regimen  of  the  state,  being  either  the  doing  *of  a  thing  to  the  r* ioi» 
annoyance  of  all  the  King's  subjects,  or  the  n^lecting  to  do  a  thing  which  '- 
the  common  good  requires.(c)  But  the  annoyance  or  neglect  must  be  of  a  real  and 
substantial  nature ;  and  the  fears  of  mankind,  though  they  may  be  reasonable,  will 
not  create  a  nuisance. (f/)* 

Offensive  trad^  and  Tnanufacture^  may  be  public  nuisances.  A  hrewhouse^ 
erected  in  such  an  inconvenient  place  that  the  business  cannot  be  carried  on 
without  greatly  incommoding  the  neighborhood,  may  be  indicted  as  a  common 
nuisance  ;  and  so  in  the  like  case  may  a  ylasslumsf.  or  swinei/ard.  With  respect  to 
a  camUe  manufactory^  it  has  been  holden  that  it  is  no  common  nuisance  to  make 
candles  in  a  town,  because  the  needfulness  of  them  shall  dispense  with  the  noisome- 
ness  of  the  smell ;  but  the  reasonableness  of  this  opinion  seems  justly  to  be  question- 
able, because,  whatever  necessity  there  may  be  that  candles  be  made,  it  cannot  be 
pretended  that  it  is  necessary  to  make  them  in  a  town.(e) 

An  indictment  will  not  lie  for  that  which  is  a  nuisance  only  to  a  few  inhabitants 
of  a  particular  place*;  as  where,  upon  an  indictment  against  a  tinman  for  the  noise 
made  by  him  in  carrying  on  his  trade,  it  appeared  in  evidence  that  the  noise  only 
affected  the  inhabitants  of  three  numbers  of  the  chambers  in  Clifford's  Inn,  and 
that  by  shutting  the  windows  the  noise  was  in  a  great  measure  prevented,  Lord 
Ellenborough,  0.  J  ,  held  that  the  indictment  could  not  be  sustained,  as  the  annoy- 
ance was,  if  anything,  a  private  nuisance.(/)  But  an  indictment  for  a  nuisance,  by 
steeping  stinking  skins  in  water,  laying  it  to  be  committed  near  the  highway,  and 
also  near  several  dwelling-houses,  has  been  held  sufficient ;  for  if  a  man  erects  a 
nuisance  near  the  highway,  by  which  the  air  thereabouts  is  corrupted,  it  must  in 
its  nature,  be  a  nuisance  to  those  who  are  in  the  highway. (</)  And  an  indictment 
was  held  good  for  a  nuisance  in  erecting  buildings,  and  making  fires  which  sent 
forth  noisome,  offensive  and  stinking  smokes,  and  making  great  quantities  of 
noisome,  offensive  and  stinking  liquors,  near  to  the  King's  common  highway,  and 
near  to  the  dwelling-houses  of  several  of  the  inhabitants,  whereby  the  air  was  im- 
pregnated with  noisome  and  offensive  stinks  and  smells. (A)  Upon  the  evidence  it 
ippeared  that  the  smell  was  not  only  intolerably  offensive,  but  also  obnoxious  and 
murtful,  and  made  many  persons  sick,  and  gave  them  head-aches;  and  it  was  held 

(c)  4  Blac.  Com.  166;  1  Hawk.  P.  C.  c.  75,  s.  1 ;  2  Roll.  Abr.  83. 

(d)  Bv  Lord  Hardwicke,  Anon ;  3  Atk.  750. 

{e)  1  Hawk.  P.  C.  c.  75,  s.  10.  In  Bac.  Abr.  tit.  Nuisance  (A.),  it  is  said,  ^'  It  soems  the 
better  opinion  that  a  brewhouse,  glasshouse,  chandler's  shop,  and  sty  for  swine,  set  up  in 
lach  inconvenient  parts  of  a  town  that  they  cannot  but  greatly  incommode  the  neighbor- 
hood, are  common  nuisances  :"  and  2  Roll.  Abr.  139  ;  Cro.  Car.  510  ;  Hut.  136  ;  Palm.  536  ; 
Vent.  2(>;  Keb.  500;  2  Salk.  458,  460;  2  Lord  Rajm.  1163,  are  cited. 

(/)  Rex  9   Lloyd,  4  Esp.  200.  (g)  Rex  v.  Pappineau,  I  Str.  686. 

(k)  Rex  V.  White,  1  Burr.  333. 

1  Though  an  individual  may  be  liable  to  a  pecuniary  punishment  for  a  prohibited 

o0eDce,  yet  the  habitual  practice  of  that  offence  may  constitute  the  place  or  house  where 

^t  U  so  habitually  carried  on,  a  public  nuisance  :  Smith  v.  Comm.,  6  B.  Mon.  22.     Keeping 

^  grocery  at  which  persons  are  in  the  habit  of  assembling  on  the  Sabbath  and  other  days, 

^ttd  tippling  and  drinking,  may  properly  be  denominated  a  public  nuisance  :  Ibid.     It  is 

<^tily  when  the  act  or  acts  done  by  a  person,  or  the  omission  to  act  by  one  who  ought  to 

^ct,  operate  to  the  annoyance,  detriment  or  disturbance  of  the  public  at  large,  that  the 

Offender  is  liable  to  indictment  at  common  law  :  State  v.  Debury,  5  Ired.  371.     Where  a 

^^nal  company  was  compelled  as  a  matter  of  duty  by  its  charter,  to  erect  and  maintain 

fridges  over  the  canal,  wherever  any  public  road  crossed  the  same,  and  it  did  erect  a 

^vidge,  which  was  decayed  and  unsafe,  where  a  public  road  crossed,  it  was  held  that  this 

^•"AS  an  indictable  offence  as  a  neglect  of  duty,  and  that  the  bridge  was  in  the  nature  of  a 

Common  law  nuisance :  State  v.  The  Morris  Canal  and  Banking  Co.,  2  N.  J.  537.     Works 

^■"ected  by  the  State  cannot  be  a  nuisance  though  transferred  to  a  private  corporation : 

'Onm.  V,  Reed,  10  Casey  275.     A  structure  authorized  by  the  legislature  cannot  be  a 

iblic  naiuince :  People  v.  Law,  34  Barb.  494.     When  a  railroad  authorized  by  its  charter 

be  made  at  one  place,  is  made  at  another,  it  is  a  mere  nuisance  on  every  highway  it 

^Oncbei  in  itf  illegal  coarse :  Comm.  v.  Erie  and  North  East  R,  R.  Co.,  3  Casey  330. 
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that  it  was  not  necessary  that  the  smell  should  be  unwholesome,  but  that  it  was 
enough  if  it  rendered  the  enjoyment  of  life  and  property  uncomfortable;  and 
further,  that  the  existence  of  the  nuisance  depended  upon  the  number  of  the 
houses  and  concourse  of  people,  and  was  a  matter  of  fact  to  be  judged  of  by  the 
*4^71  J^O'(0  *Kut  the  carrying  6n  of  an  offensive  trade  is  not  indictable  unless  it 
-'  be  destructive  of  the  health  of  the  neighborhood,  or  render  the  houses  un- 
tenantable or  uncomfortiible.(^)  If  there  be  smells  offensive  to  the  senses  that  is 
enough,  as  the  neighborhood  has  a  right  to  fresh  and  pure  air.(?) 

The  prcscDce  of  other  nuisances  will  not  justify  any  one  of  them,  or  the  more 
nuisances  there  were  the  more  fixed  they  would  be.(Z)  Upon  an  indictment  fur  a 
nuisance  in  carrying  on  the  trade  of  a  varnish-maker,  it  was  proved  that  offensive 
smells  proceeded  from  the  defendant's  manufactory,  to  the  annoyance  of  persons 
travelling  along  a  public  road,  the  defence  was,  first,  that  the  smells  were  not  in- 
jurious to  health ;  and,  secondly,  that  in  the  immediate  neighborhood  there  were 
several  houses  for  slaughtering  horses,  a  brewery,  a  gas  manufactory,  a  meltcr  of 
kitchen  stuff,  and  a  blood  boiler;  and  that  although  the  accumulation  of  »11  the 
smells  was  offensive,  yet  that  the  defendant's  alone  would  not  have  been  so,  and 
therefore  was  no  nuisance;  but  Abbott,  C  J.,  said,  "It  is  not  necessary  that  a 
public  nuisance  should  be  injurious  to  health ;  if  there  be  smells  offensive  to  the 
senses,  that  is  enough,  as  the  neighborhood  has  a  right  to  fresh  and  pure  air.  It 
has  been  proved  that  a  number  of  other  offensive  trades  are  carried  on  near  this 
place,  knackers,  melters  of  kitchen  stuff,  &c. ;  but  the  presence  of  other  nuisances 
will  not  justify  any  one  of  them ;  or  the  more  nuisances  there  were  the  more  fixed 
they  would  be ;  however,  one  is  not  the  less  subject  to  prosecution  because  others 
are  culpable.  The  only  question,  therefore,  is  this  :  is  the  business,  as  carried  on 
by  the  defendant,  productive  of  smells  offensive  to  persons  passing  along  the  public 
highway  V\m) 

It  appears  to  have  been  ruled,  that  a  person  cannot  be  indicted  for  setting  up  a 
noxious  manufactory  in  a  neighborhood  in  which  other  offensive  trades  have  long 
beeu  borne  with,  unless  the  inconvenience  to  the  public  be  greatly  increased,(n) 
Where  the  business  of  a  horse-boiler,  which  is  one  of  the  most  offensive  descrip- 
tion, had  been  carried  on,  on  the  same  premises,  for  many  years  before  the  de- 
fendants came  to  them,  but  its  extent  was  much  greater  under  them  than  it  had 
been  before ;  but  the  neighborhood  in  which  it  was  carried  on  was  full  at  the  time 
when  they  commenced  the  business,  and  long  before,  of  establishments  for  carrjring 
on  trades  of  the  most  offensive  character,  and  evidence  was  given  that  the  defend- 
ants carried  on  their  trade  in  so  improved  a  manner  that  there  was  very  little 
difference  in  the  nuisance  from  what  it  was  when  they  came  there;  it  was  held  that 
this  trade  was,  in  its  nature,  a  nuisance;  but,  considering  the  manner  in  which  this 
neighborhood  had  always  been  occupied,  it  would  not  be  a  nuisance  unless  it  occa- 
sioned more  inconvenience  as  it  was  carried  on  by  the  defendants  than  it  had  done 
before.  If  in  consequence  of  the  alleged  improvements  in  the  mode  of  conducting 
the  business  there  was  no  increase  of  the  annoyance,  though  the  business  itself  had  ^ 
*4^ft1  increased,  the  defendants  were  entitled  to  an  *acquittal;  if  the  annoyanw^^ 
-•   had  increased,  this  was  an  indictable  nuisance.(o)* 

(i)  Rex  V.  White,  1  Burr.  337,  where  see  also  that  the  word  **  noxious"  not  only  meai 
hurtful  and  ofifeusivc  to  the  smell,  but  includes  the  complex  idea  of  insalubrity  and  ofTei 
siveness. 

(k)  Rex  V.  Davev,  5  Esp.  217.     See  the  cases  cited  in  note  (a),  anttj  p.  435. 

(/)  Rex  I'.  Neil,' 2  C.  &  P.  485  (12  E.  C.  L.  R.),  Abbott,  C.  J.     Sec  Rex  v,  Wa^_^ 
Ibid.  486.  ' 

(m)  Rex  I'.  Neil,  supra. 

(n)  Rex  17.  Neville,  Pcake  91. 

(o)  Rex  V.  Watts,  Moo.  k  M.  281,  Lord  Tenterden,  C.  J. ;  Rex  v.  Neville,  Peake  N.  I*  •  C. 
91,  was  cited  for  the  defendants. 

*  Carrying  on  an  offensive  business  for  more  than  thirty  years  in  a  place  remored  from 
dwellings  and  public  roads  does  not  authorize  the  owner  to  continue  it  after  booses  b«r» 
been  built  and  roads  laid  out  in  the  vicinity,  if  it  is  then  found  to  be  a  nuisance  :  As&» 
brook  V.  Conim.,  1  Bush.  139 ;  Wise's  Appeal,  24  P.  P.  Smith  "230.     On  the  trial  of  *n  «- 
dictment  for  establishing  a  noxious  trade  near  certain  dwellings,  the  defendant  mt^j^^^^ 
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The  3  &  4  Will.  4,  c.  90,  which  provides  for  the  lighting  parishes  with  gas,  ex- 
pressly enacts  (sec.  54)  that  nothing  in  the  Act  shall  prevent  any  person  from  pro- 
ceeding by  indictment  against  any  of  the  officers,  servants,  or  workmen  of  the  body 
corporate  'or  other  persons  supplying  any  gas,  in  respect  of  any  works  or  other 
means  employed  by  them,  as  a  public  nuisance. 

A  certificate  and  license,  under  the  26  Geo.  3,  c.  71,  s.  1,  authorizing  a  person  to 
keep  a  house  for  the  slaughtering  of  horses  is  no  defence ;  and  even  if  it  were  a 
license  from  all  the  magistrates  in  the  county  to  the  defendant  to  slaughter  horses 
at  the  very  place,  it  would  not  entitle  the  dei'endant  to  continue  the  business  there 
one  hour  after  it  became  a  public  nuisance  to  the  neighbor  hood,  (^j) 

It  has  been  held  that  a  person  cannot  be  indicted  for  continuing  a  noxious  trade 
which  has  been  carried  on  at  the  same  place  for  nearly  fifty  years.(j)  But  this 
seems  hardly  to  be  reconcilable  with  the  doctrine,  subsequently  recognized,  that  no 
length  of  time  can  legalize  a  public  nuisance,  although  it  may  supply  an  answer  to 
the  action  of  a  private  individual. (r)  It  should  seem  that  in  judging  whether  a 
thing  is  a  public  nuisance  or  not,  the  public  good  it  does  may,  in  some  cases,  where 
the  public  health  is  not  concerned,  be  taken  into  consideration,  to  see  if  it  out- 
weighs the  public  aunoyance.(«)  With  respect  to  offensive  works,  though  they 
may  have  been  originally  established  under  circumstances  which  would  prima  facie 
protect  them  against  a  prosecution  for  a  nuisance,  it  seems  that  a  wilful  neglect  to 
adopt  established  improvements,  which  would  make  them  less  ofiensive,  may  be 
indictable. 

If  a  noxious  trade  is  already  established  in  a  place  remote  from  habitations  and 
public  roads,  and  persons  afterwards  come  and  build  houses  within  the  reach  of  its 
noxious  effects ;  or  if  a  public  road  be  made  so  near  to  it,  that  the  carrying  on  the  trade 
becomes  a  nuisance  to  the  persons  using  the  road,  the  party  would  be  entitled  to 
wntiuue  his  trade,  because  his  trade  was  legal  before  the  erection  of  the  houses  and 
the  making  of  the  road.(/) 

An  indictment  alleged  that  the  defendant  near  divers  public  highways  and  dwell- 
ing-houses  did  work  certain  quarries  of  stone,  and  did  unlawfully  send,  throw,  and 
discharge  divers  large  pieces  of  rock  and  stones  into  and  upon  the  said  dwelling- 
houiHiS,  and  in  and  upon  the  said  highways,  whereby  the  dwelling-houses  were  injured 
and  tlie  inhabitants  put  in  fear  and  danger,  and  the  highways  were  rendered  unsafe 
for  passengers,  &c.  Evidence  was  given  of  stones  having  fallen  into  two  houses, 
and  also  of  stones  having  fallen  in  the  public  highway,  one  of  which  hit  a  horse 
drawing  a  cart  on  the  highway;. and  that  these  stones  had  been  thrown  from  the 
pris<»uer*s  quarry  by  blasting  the  rock ;  and  there  was  evidence  that  powder  had 
been  used  in  too  large  quantities.  Tlie  jury  were  directed  that,  if  they  were  of 
opinion  that  in  working  the  quarry  stones  were  thrown  out  upon  the  houses  and 
roadd,  and  that  the  use  of  the  houses  or  the  traffic  of  the  roads  was  rendered  unsafe 
to  such  a  degree  that  persons  inhabiting  the  houses  or  using  the  roads,  of  ordi- 
nary courage,  might  reasonable  apprehend  injury  or  danger,  that  was  a  nuisance, 

{p)  Rex  V.  Crose,  2  C.  Ac  P.  483  (12  E.  C.  L.  R.),  Abbott,  C.  J. 

(9i  Rex  ©.  Neville,  Peiikc  93. 

^r)  Weld  V.  Hornby,  7  East  100;  Rex  v.  Cross,  3  Canipb.  227,  and  f^ce  post ^  4r>f>. 

^«)  Xo  authority  was  referred  to  in  the  former  edition  forxhis  position  ;  an«l  althougU 
Rex  r.  Russell,  6  B.  &  C.  5CG  (13  K.  C.  L.  R.),  0  D.  &  R.  5GG,  might  have  warranted  it, 
Rex  r.  Ward,  4  A.  &  E.  384  ^31  E.  C.  L.  R.),  shows  that  it  is  no  defence  to  an  indictment 
for  a  nuisance  by  erecting  an  embankment  in  a  harbor  that  although  the  work  be  in  some 
<le|;ree  a  hindrance  to  navigation,  it  is  advantageous,  in  a  greater  degree,  to  other  uses 
of  the  port ;  and  see  Rex  v.  .Morris,  I  B.  &  Ad.  441  (20  K.  C.  L.  R.) :  Rex  r.  Tindall,  (J  A.  & 
E.    143  (33  E.  C.  L.  R.) ;  1  N.  &  P.  710.     See  these  c&sqs,  post. 

Co  Per  Abbott,  C.  J.,  Rex  v.  Cross,  2  C.  &  P.  483  (12  E.  C.  L.  R.). 

***  l)ar  of  the  prosecution  under  the  general  issue,  that  the  dwelling-house  in  the  vicinity 
^f  the  place  was  built  after  the  establishment  of  the  alleged  nuisance:  Ellis  v.  ^'tate,  7 
^^ackf.  534.  It  is  not  necessary  that  otfensive  smells  should  produce  disease  :  Ashbrook 
Tu  ^^°*°*"»  ^  Bush.  139.  In  cases  of  nuisances,  the  jury  are  to  look  at  the  acts  proved  and 
^^^ir  natural  consequences,  even  though  there  be  a  conflict  of  evidence  as  to  whether 
J**^ J  caused  annoyance  to  tUe  neighbors:  Garrison  v.  State,  14  Ind.  287.     See  Comm.  v. 


15^^ J  caused  annoyance  to  tbc  neighbors: 
^Pton,  6  Gray  473  ;  SUte  p.  Wetherall,  5  l 


Uarring.  487, 
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and  that,  if  the  defendant  had  committed  the  act  by  which  the  stones  were  thrown 
upon  the  houses  and  road,  they  might  find  him  guilty ;  and  they  were  directed  to 
find  whether,  in  the  manner  of  working  the  quarry,  the  defendant  had  been  guilty 
of  negligence.  The  jury  found  the  defendant  guilty,  and  that  he  had  worked  the 
quarry  negligently;  and,  on  a  case  reserved  on  the  question  whether,  upon  the  facts 
proved,  the  defendant  was  properly  convicted  on  this  indictment,  the  conviction 
was  affirmed,  as  there  was  abundant  evidence  for  the  jury.(«)  The  summing  up 
was  too  favorable  for  the  defendant ;  for  people  have  a  right  to  travel  on  a  public 
road  without  any  impediment  whatever ;  and  in  such  a  case  it  was  perfectly  imma- 
terial whether  the  defendant  had  acted  negligently  or  not,  as  no  man  can  justify  a 
nuisance  on  the  ground  that  he  acted  without  negligence.  See  Scott  v.  Frith^  4  F. 
&  F.  349,  an  action  for  a  nuisance  caused  by  a  rolling  mill  fitted  up  with  steam 
hammers. 

Upon  an  indictment  for  burning  arsenic  whereby  divers  unwholesome  smells 
arose,  so  that  the  air  was  greatly  corrupted,  evidence  is  admissible  that  particles  of 
arsenic  were  carried  off  in  the  vapor,  and  deposited  in  the  adjoining  fields,  and 
thereby  the  cattle  and  trees  were  poisoned,  and  that  several  cattle  had  died.(w) 
*d^Q1  *  Where  the  alleged  nuisance  was  at  Liverpool,  and  certain  effects  there 
-■  produced  were,  by  the  prosecution,  attributed  to  the  fumes  from  the  defend- 
ant's manufacture ;  the  defence  was  that  those  effects  were  attributable  to  other 
local  causes.  To  meet  this,  Coleridge,  J.,  admitted  evidence  that  the  same  effects 
were  found  in  the  neighborhood  of  the  defendant's  similar  manufacture  carried  on 
in  the  country,  where  these  local  causes  did  not  exist,  and  that  the  defendant  had 
paid  compensation  for  them  ]  for  this  was  clearly  good  evidence  of  the  tendency  of 
the  manufacture  to  produce  such  effects.(r)  But  on  an  indictment  in  1857  for  a 
nuisance  in  carrying  on  an  offensive  trade,  a  conviction  in  1855  of  the  defendant 
before  justices  of  the  peace  for  carrying  on  the  same  trade  upon  the  same  premises 
so  as  to  occasion  noxious  and  offensive  effluvia  without  using  the  best  practicable 
means  for  preventing  the  same,  contrary  to  the  16  &  17  Vict.  c.  128,  s.  1,  bat 
before  the  period  comprised  in  the  indictment,  is  not  admissible,  though  the  manu- 
facture may  appear  to  have  been  carried  on  for  some  years  in  the  same  manncr.(tr) 

Erecting  gunpowder  mills,  or  keeping  gunpowder  magazines  near  a  town,  is  a 
nuisance  by  the  common  law,  for  which  an  indictment  or  information  will  lie.(ic)* 
And  the  making,  keeping,  or  carrying,  of  too  large  a  quantity  of  gunpowder^  per- 
cussion caps,  &c.,  at  one  time,  or  in  one  place  or  vehicle,  is  prohibited  by  the  23 
&  24  Vict.  c.  131),(y)  under  heavy  penalties  and  forfeiture. 

Where  a  count  stated  that  the  defendants  unlawfully  did  deposit  in  a  warehouse 
belonging  to  them  near  to  divers  streets,  highways,  and  dwelling-houses,  divers 
large  and  excessive  quantities  of  a  dangerous  ignitible  and  explosive  fluid,  called 
wood  naphtha,  and  unlawfully  did  keep  in  the  said  warehouse,  and  near  to  the  said 
streets,  highways  and  houses  the  Said  fluid  in  such  large,  excessive  and  dangerous 
quantities,  whereby  the  Queen's  subjects  passing  along  the  said  streets  and  high- 
ways and  residing  in  the  said  houses  were  in  great  danger  of  their  lives  and  pro- 
perty, and  were  kept  in  great  alarm  and  terror;  it  was  held  that  the  count  wa; 


(it)  Reg.  V.  Mutters,  10  Cox  C.  C.  6. 

(«)  Reg.  V.  Garland,  5  Cox  C.  C.  165. 

(v)  Anonymous,  cited  in  Reg.  v.  Fairie,  8  E.  &  B.  486  (92  E.  C.  L.  R.). 

{w\  Reg.  r.  Fairie,  supra.     It  was  so  held  on  the  ground,  1st,  that  the  offence  of  whi< 
the  aefcndant  had  been  convicted  was  not  necessarily  a  nuisance ;  2d,  that  even  if  it  b 
been  an  ofTence  precisely  similar,  except  that  it  was  anterior,  it  would  not  have  been 
missible:  but  VYightman,  J.,  did  not  concur  in  (his  latter  point. 

{x)  Rex  V.  Williams,  E.  12,  W.,  an  indictment  against  Roger  Williams  for  keeping  ^^0 
barrels  of  gunpowder  near  the  town  of  Bradford,  and  he  was  convicted.  And  in  Re-  ^  i 
Taylor,  15  Geo.  2,  the  Court  granted  an  information  against  the  defendant  as  for  a  nuia&'KAce 
on  affidavits  of  his  keeping  great  quantities  of  gunpowder  near  Maldon  in  Surrey,  to  the 
endangering  of  the  church  and  houses  where  he  lived:  2  Str.  1167.  See  Reg.  r.  Lrister, 
infra;  Burn's  Just.  tit.  Gunpowder,  where  it  is  said,  '*or  rather  it  should  have  beeift  ex- 
pressed to  the  endangering  the  lives  of  his  Majesty's  subjects.'' 

{y)  Amended  by  the  24  k  25  Vict.  c.  130,  and  25  k  26  Vict.  c.  98. 

>  Bradley  v.  People,  56  Barb.  72 ;  People  v.  Sands,  1  Johns.  78. 
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good ;  for  though  the  count  did  not  state  that  any  noxious  effluvia  issued  from  the 
naphtha,  or  that  the  air  was  corrupted  by  it,  or  that  any  bodily  harm  was  done  by 
it  to  any  one;  yet  to  deposit  and  keep  such  a  substance  in  such* quantities  in  a 
warehouse  bo  situate,  to  the  danger  of  the  lives  and  property  of  the  Queen's  sub- 
jects, is  an  indictable  offence.  The  substance  must  be  of  such  a  nature,  and  kept 
in  such  large  quantities  and  under  such  local  circuuiBtances,  as  to  create  real  danger 
to  life  *and  property.  The  well  founded  apprehension  of  danger,  which  r^j^^A 
would  alarm  men  of  steady  nerves  and  reasonable  courage,  passing  through  *- 
the  street  in  which  the  house  stands,  or  residing  in  adjoining  houses,  is  enough  to 
show  that  something  has  been  done  which  the  law  ought  to  prevent  by  pronouncing 
it  a  mi8demeanor.(2;) 

The  evidence  on  the  trial  of  the  above  count  was,  that  the  defendants  kept  and 
stored  large  quantities  of  wood  naphtha  and  rectified  spirits  of  wine  in  a  ware- 
house in  the  city  of  London ;  the  quantities  stored  were  from  4000  to  5000  gal- 
lons of  naphtha,  and  from  40,000  to  50,000  gallons  of  spirits  of  wine.     The  two 
were  mixed  together  upon  the  premises.     For  this  purpose  there  were  two  large 
vats  erected ;  each  of  them  capable  of  holding  2000  gallons  of  the  mixture.     The 
vats  were  covered  over  entirely  at  the  top,  except  an  aperture  in  the  centre  of  the 
cover,  in  which  was  fixed  a  hopper,  with  a  sliding  panel  of  wood.     When  it  was 
necessary  to  mix,  the  spirits  of  wine  first  and  the  naphtha  aflerwards  were  poured 
through  the  hopper  into  the  vat  below,  where,  by  their  chemical  action  upon  each 
other,  they  became  intermixed,  and  were  drawn  off  at  the  bottom  by  a  cock,  and 
carried  away  for  the  purposes  of  commerce.     The  naphtha  was  kept  in  the  ware- 
house in  carboys  holding  twelve  gallons  each,  and  carefully  stocked  till  required 
for  the  purpose  of  being  thus  mixed.     It  is  a  product  of  the  distillation  of  wood, 
ind  is  very  inflammable,  more  so  than  spirits,  or  even  gunpowder  itself,  passing 
into  vapor  on  the  application  of  a  heat  of  140°  Fahrenheit,  and,  if  inflamed,  water 
could  not  put  out  the  fire  arising  from  it,  and  there  was  no  dispute  that  practically 
1  fire  arising  and  communicating  with  the  quantity  kept  upon  these  premises  could 
not  be  quenched,  and  would  produce  very  disastrous  consequences  to  the  neighbor- 
hood; but  it  was  the  practice  in  the  warehouse  never  to  allow  any  candles  or  fire 
or  gas-light  to  enter  therein,  and  so  long  as  that  continued  the  storing  of  the 
naphtha  and  the  spirits  could  not  produce  danger ;  but  it  was  contended  on  the 
part  of  the  Crown  that  to  keep  articles  so  liable  to  accident  and  so  dangerous  in 
the  result,  if  an  accident  happened,  to  a  populous  neighborhood  was  a  public  nui- 
sance, as  fire  might  incautiously  be  introduced,  or  a  fire  arising  in  an  adjoining 
house  might  communicate  therewith,  and  that  the  existence  of  such  a  manufactory, 
therefore,  was  a  just  ground  for  alarm  to  the  surrounding  neighborhood ;  and, 
Upon  a  case  reserved  upon  the  point,,  whethei:,  when  the  manufacture,  as  carried  on 
(which  was  carefully)  produced  in  the  opinion  of  the  scientific  men  no  danger,  its 
liability  to  danger  ab  extra  made  it  a  public  nuisance,  it  was  held  that  it  did.    The 
tiapposed  safety  from  within  depended  on  the  care  of  the  defendants'  servants  in 
<iot  allowing  any  candles,  fire  or  gas-light  to  enter  the  warehouse,  and  it  was  only 
^o  long  as  this  care  continued  that  the  naphtha  could  not  produce  danger ;  but  the 
law  takes  notice  that  occasional  carelessness  may  be  reckoned  upon,  and  forbids 
^hat  to  be  done  which,  on  the  recurrence  of  carelessness,  will  in  all  probability 
J^rove  destructive  to  life  and  property.     As  to  the  question  whether  when   r*  ij^i 
i^uch  a  manufacture  is  carried  on  so  carefully  as  in  the  opinion  of  scientific  '- 
^uen  to  produce  no  danger,  its  liability  to  danger  ah  extra  makes  it  a  public  nui- 
sance ;  there  is  no  doubt  that  its  liability  to  danger  ah  extra  may  make  it  a  public 
^:iuisance.     Upon  the  trial  of  such  indictments  it  is  a  question  of  fact  for  the  jury 
>ifhether  the  keeping  and  depositing,  or  the  manufacturing  of  such  substances, 
^^eally  does  create  danger  to  life  and  property  as  alleged ;  and  this  must  be  a  ques- 
tion of  degree  depending  upon  the  circumstances  of  each  particular  case.     And 
S.1I  this  case  the  jury  were  properly  directed  that  if  the  depositing  and  keeping  of 
"^lie  naphtha  in  the  manner  described,  coupled  with  its  liability  to  ignition  ah  cxtra^ 

(z)  Reg.  V.  Lister,  D.  k  B.  C.  C.  209. 
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created  danger  to  life  and  property  to  the  degree  alleged,  they  might  find  a  verdict 
of  guiltj.(ri; 

So  also,  there  can  be  no  doubt  that  to  keep  such  a  large  quantity  of  materials 
for  making  fireworks  in  a  building  near  a  street  and  dwelling-houses  as  is  calculated 
to  endanger  the  lives  of  the  persons  passing  by  and  living  there,  is  a  common 
nuisance.  (^^) 

It  appears,  that  persons  putting  on  board  a  ship  an  article  of  a  combustible  and 
dangerous  nature,  without  giving  due  notice  of  its  contents,  so  as  to  enable  the 
master  to  use  proper  precautions  in  the  stowing  of  it,  will  be  guilty  of  a  misde- 
meanor. The  case  did  not  come  before  the  Court  of  King's  Bench  directly  upon 
its  criminal  nature :  but  that  Court,  in  adverting  to  the  conduct  imputed  to  the 
defendants,  declared  it  to  be  criminal;  and  said,  ''  in  order  to  make  the  putting  on 
board  wromj/ul  the  defendants  must  be  conusant  of  the  dangerous  quality  of  the 
article  put  on  board;  and  if,  Jbeing  so,  they  yet  gave  no  notice,  considering  the  pro- 
bable danger  thereby  occasioned  to  the  lives  of  those  on  board,  it  amounts  to  a 
species  of  delinquency  in  the  persons  concerned  in  so  putting  such  dangerous  article 
on  board,  for  which  they  arc  criminally  liable,  and  punishable  as  for  a  misdemeanor 
at  least. '\c)  i 

An  indictment  charged  the  defendant  with  keeping  certain  inclosed  lands,  near 
to  the  King's  highway  and  to  certain  houses,  for  the  purpose  of  persons  frequenting 
such  grounds,  and  meeting  therein  to  practice  rifle  shooting,  and  to  shoot  at 
pigeons  with  guns,  and  that  he  did  unlawfully  cause  divers  persons  to  meet  there 
for  that  purpose,  and  did  unlawi'ully  suffer  and  cause  a  great  number  of  idle  and 
disorderly  perse ns  armed  with  guns  to  assemble  in  the  streets  and  highways  and 
other  places  near  the  said  premises,  discharging  firearms  and  making  a  great  noise 
and  disturbance,  by  mciuis  whereof  the  King's  subjects  were  disturbed  and  put  in 
peril :  the  dei'endant  had  converted  some  land,  about  100  feet  from  a  public  road, 
into  a  shooting  ground,  where  persons  came  to  practice  with  rifles,  and  to  shoot  at 
pigeons ;  and  as  the  pigeons  which  were  fired  at  often  escaped,  it  was  the  custom 
*4.4.9i  ^^^  ^^^^  persons  to  collect  outside  the  grounds,  and  in  the  neighboring*  fields 
""-^  to  shoot  at  the  birds  as  they  strayea,  by  which  a  great  noise  and  disturb- 
ance was  created ;  it  was  objected  that  the  defendant  was  not  responsible,  as  he 
neither  committed  the  nuisance  in  his  own  person,  nor  was  it  his  object  to  induce 
others  to  commit  it ;  nor  was  it  a  necessary  and  inevitable  consequence  of  any  act 
of  his,  being  done  by  persons  beyond  his  control :  and  those  persons  being  them- 
selves amenable  to  punishment  for  it;  but  it  was  held  that  the  evixlencc  sup]x>rted 
the  allegation  that  the  deiendant  caused  such  persons  to  assemble,  and  that  the 
defendant  was  liable  to  be  indicted  for  a  nuisance;  for  if  a  person  collects  together 
a  crowd  of  people  to  the  annoyance  of  his  neighbors,  that  is  a  nuisance  for  which 
he  is  answerable ;  and  although  it  may  not  be  his  object  to  create  a  nuisance,  yet 
if  it  be  the  probable  consequence  of  his  act,  he  is  answerable  as  if  it  were  his  actual 
object :  if  the  exj)erience  of  mankind  must  lead  any  one  to  expect  the  result,  he 
will  be  answerable  for  ii.(d  ) 

All  duordtrli/  inns  or  ale-houses^  hawdy-lwu^es^  gaminj-hotises^  ^j?(ry-/<OM5e«,  im- 
licensed  or  improperly  conducted  booths  and  stages  for  rope-dancers,  monntebanki, 
and  the  like,  are  public  nuisances,  and  may  therefore  be  indicted. (c) 

The  keeper  of  an  inn  may,  by  the  common  law,  be  indicted  and  fined  as  being 
guilty  of  a  public  nuisance,  if  lie  usually  harbor  theives,  or  persons  of  scandalous 
reputation,  or  sufi'er  frequent  disorders  in  his  house,  or  take  exorbitant  prices,  or 
set  up  a  new  inn  in  a  place  where  there  is  no  manner  of  need  of  one,  to  the  hin- 
drance of  other  ancient  and  well-governed  inns,  or  keep  it  in  a  place  in  respect  of 

• 

(a)  Reg.  V.  Lister,  supra.  Pollock,  C.  B.,  agreed  as  to  the  point  of  law  with  the  other 
judges  ;  but  though.t  that  the  defeudauts  were  improperly  couvicted  upon  evidence  of  a 
dangerous  use  of  the  article  in  mixing  it  with  another  article  to  make  a  very  combusti- 
ble material. 

(b)  See  Keg.  v.  Bennett,  Bell  C.  C.  1,  post,  Mantlaughter,  • 

(c)  Williams  r.  The  East  India  Company,  3  East  192,  2ol. 

(d)  Rex  V.  Moore,  3  B.  &  Ad.  184  (23  E.  C.  L.  R.). 

(c)  4  Blac.  Com.  167.  ^ 
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its  situation  wholly  unfit  for  such  a  purpose.(/)  And  it  seems  also  clear  that  if 
one  who  keeps  a  common  inn  refuse  either  to  receive  a  traveller  as  a  guest  into  his 
house,  or  to  find  him  victuals  or  lodging,  upon  his  tendering  him  a  reasonable 
price  for  the  same,(^)  he  is  not  only  liable  to  render  damages  to  the  party  in  an 
action,  but  may  also  be  indicted;  and  it  is  also  said,  that  he  may  be  coufpelled  by 
the  constable  of  the  town  to  receive  and  entertain  such  a  person  as  his  guest;  and 
that  it  is  in  no  way  material  whether  he  have  any  sign  before  his  door  or  not,  if 
he  make  it  his  common  business  to  entertain  passengers. (A)  But  a  traveller  is  not 
entitled  to  select  a  particular  apartment,  or  to  insist  upon  occupying  a  bedroom  for 
the  purpose  of  sitting  up  all  night,  if  the  innkeeper  offers  to  furnish  him  with  a 
proper  room  for  that  purpose.(t)  It  is  no  defence  to  an  indictment  for  not  receiv- 
ing a  traveller  that  he  did  not  tender  a  reasonable  sum  for  his  entertainment,  if  no 
objection  be  made  on  that  ground  :  nor  that  the  guest  was  travelling  on  a  Sunday: 
Dor  that  it  was  at  a  late  hour  of  the  night  afler  the  iinkeeper  and  his  family  were 
gone  to  bed ;  for  an  innkeeper  is  bound  to  admit  a  traveller  at  whatever  hour  of 
the  night  he  may  arrive  :  nor  that  the  guest  refused  to  tell  his  name  and  ri):AAo 
abode,  as  the  innkeeper  had  no  right  to  insist  upon  knowing  *them  :  but  if  *- 
the  guest  be  drunk  or  behave  in  an  indecent  or  improper  manner,  the  innkeeper  is 
not  bound  to  receive  him.(^')  The  keeping  of  an  inn  is  no  franchise,  but  a  lawful 
trade  when  not  exercised  to  the  prejudice  of  the  public ;  and  therefore  there  is  no 
Deed  of  any  license  or  allowance  for  such  erection. (/)  But  if  an  inn  use  the  trade 
of  an  alehouse,  as  almost  all  innkeepers  do,  it  will  be  within  the  statutes  made  con- 
oerning  ale  and  beer  houses.(m) 

The  keeping  of  a  baial^-hoitse  is  a  common  nuisance,  as  it  endangers  the  public 
peace  by  drawing  together   dissolute  and  debauched  persons ;  and  also  has  an  ap- 
parent tendency  to  corrupt  the  manners  of  both  sexes,  by  such  an  open  profession 
of  lewdne8s.(n)     And  it  has  been  adjudged  that  this  is  an  offence  of  which  a  feme 
covert  may  be  guilty  as  well  as  if  she  were  sole,  and  that  she,  together  with  her 
Imsband,  may  be  convicted  of  it ;  for  the  keeping  the  house  does  not  necessarily 
import  property,  but  may  signify  that  share  of  government  which  the  wife  has  in  a 
fkmily  as  well  as  the  husband ;  and  in  this  she  is  presumed  to  have  a  considerable 

(/)  1  Hawk.  P.  G.  c.  78,  s.  1.   And  see  in  Bac.  Abr.  tit.  /nni,  j*c.  (A.),  that  as  inns  from 
cl&eir  number  and  situation  may  become  nuisances,  ihey  may  be  suppressed,  and  the 
f» Arties  keeping  them  may  at  common  law  be  indicted  and  fined.     And  see  also  as  to  exor- 
~tant  prices:  Id.  (C.)  2. 

(g)  10  Hen.  7,  8  ;  39  Hen.  6,  18,  19.  (h)  I  Hawk.  P.  C.  c.  78,  s.  2. 

(i)  Fell  V.  Knight,  8  M.  &  W.  269. 

{k)  Rex  V.  Ivens,  7  C.  &  P.  213  (32  E.  C.  L.  R.),  Coleridge,  J.    In  the  preceding  case, 
ora  Abinger,  G.  B.,  said,  nothwithstanding  Rex  v.  Ivens,   ''I  am  inclined  to  think  that 
«  declaration  is  bad  for  want  of  an  allegation  of  a  tender  of  the  amount  to  which  the 
is^mkeeper  would  be  reasonably  entitled  for  the  entertainment  furnished  to  his  guest;  it 
Is    not  sufficient  for  the  plaintiff  to  allege  that  he  was  willing  to  pay;  he  should  state 
r«aznher  that  he  offered  to  pay.     There  may  be  cases  where  a  tender  may  be  dispensed 
^tth;  as,  for  instance,  where  a  man  shuts  up  his  doors  or  windows  so  that  no  tender  can 
bft^  made;  but  I  rather  think  these  facts  ought  to  be  stated  in  the  indictment  or  declara- 
tion; and  J  have,  therefore,  some  doubt  as  to  the  complete  correctness  of  the  judgment  in 
tftmoctse  cited."     In  39  Hen.  6,  19,  Danby  said  an  innkeeper  is  not  bound  to  give  proven- 
A^K'to  the  horse  of  his  guest  until  he  is  paid  in  the  hand;  for  the  law  docs  not  compel 
liiai  to  put  trust  in  his  guest  for  the  payment — which  fully  supports  Lord  Abinger's 
opinion.    See  Hawthorn  v  Hammond,  1  G.  &  K.  404  (47  E.  G.  L.  R.),  where  the  plaintiff 
\^mxl  knocked  at  an  inn  door  for  some  minutes  in  the  night  without  obtaining  admission  ; 
*?^  P»rke,  B.,  left  it  to  the  jury  whether  the  defendant  heard  the  noise,  and  if  so,  whether 
ftae  ought  to  have  concluded  that  the  person  knocking  required  to  be  admitted  as  a  guest 
^^  Was  a  drunken  person,  who  had  come  there  to  make  a  disturbance. 

(')  Dalt.  c.  5G;  Blnckerby  170;  Burn.  Just.  tit.  Alehoutet;  1  Bac.  Abr.  tit.  InnSj  j-c. 

(m)  Burn's  Just.  tit.  AUhouseSy  where  those  statutes  are  collected.  Before  the  5  &  6 
"^^^  6,  c.  25  (repealed,  9  Geo.  4,  c.  61),  it  was  lawful  for  any  one  to  keep  an  alehoute 
^ithoQt  license,  for  it  was  a  means  of  livelihood  which  any  one  was  free  to  follow.     But 

,  P  *ri^^  '^  ^^P^  '^  ^^  ^^  disorderly,  it  was  indictable  as  a  nuisance :  I  Salk.  45  ;  1  Hawk. 

I         ^'^'  c.  78,  8.  52,  in  marp. 

1        r aV  ^  '°'^'  ^  ^^'  P*  ^^^  ^  ^  Hawk.  P.  G.  c.  74,  and  c.  75,  8.  6 ;  Bac.  Abr.  tit.  Nuitanet* 
m       v^) ;  Burn's  Just.  tit.  Lewdneu  and  Nuisance* 
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part,  as  those  matters  are  usually  managed  by  the  intrigues  of  her  sex.(o)  If 
person  be  only  a  lodger,  and  have  but  a  single  room,  yet  if  she  make  use  of  it  i 
accommodate  people  in  the  way  of  a  bawdy-house,  it  will  be  a  keeping  of  a  bawd] 
house  as  much  as  if  she  had  a  whole  house  (p)  But  an  indictment  cannot  i 
maintained  against  a  person  for  being  a  common  bawd,  and  procuring  men  an 
women  to  meet  together  to  commit  fornication ;  the  indictment  should  be  f( 
keeping  a  bawdy-house. (^)  For  the  bare  solicitation  of  chastity  is  not  indictabl 
but  cognizable  only  in  the  Ecclesiastical  Courts.(r)* 

All  common  gaming-houses  are  nuisances  in  the  eye  of  the  law,  being  detrimeoti 
*4.44.1  ^  ^^  public,  as  they  promote  cheating  and  other  *corrupt  practices ;  an 
^  incite  to  idleness,  and  avaricious  wajrs  of  gaining  property,  great  numbei 
whose  time  might  otherwise  be  employed  for  the  good  of  the  community.(»)  An 
the  keeping  a  common  gaming-house,  and  for  lucre  and  gain  unlawfully  causin 
and  procuring  divers  idle  and  evil-disposed  persons  to  frequent  and  come  to  pla 
together  at  a  game  called  **  roxige  et  noir"  and  permitting  the  said  idle  and  evi 
disposed  persons  to  remain  playing  at  the  same  game  for  divers  large  and  exccssii 
sums  of  money,  is  an  indictable  offence  at  common  law.(0.  It  has  also  been  a( 
judged,  that  it  is  an  offence  for  which  a  feme  covert  may  be  indicted;  for,  as  sli 
may  be  concerned  in  acts  of  bawdry,  as  has  been  observed  above,  so  she  may  I 
active  in  promoting  gaming,  and  furnishing  the  guests  with  conveniences  for  thi 
purpose. (t/)  As  an  indictment  for  keeping  a  gaming-house  is  an  indictment  for 
public  nuisance,  and  not  for  any  matter  in  the  nature  of  a  private  injury,  if  tb 
prosecutor  forbears  bringing  the  case  to  trial,  another  person  may  proceed  with  th 
indictment.(r)  In  a  similar  case  where  a  prosecution  had  been  discontinued,  tl 
Court  directed  the  attorney-general  to  proceed.(M?)  There  arc  certain  penalti< 
imposed  by  statutes  upon  the  offence  of  keeping  a  common  gaming-house  ;(as)  an 
by  3  Geo.  4,  c.  114,  hard  labor  may  be  added  to  any  imprisonment  which  the  Coui 
may  award.(y)* 

(o)  Reg.  V.  Williams,  1  Salk.  383,  ante,  38. 

\p)  Rex  t*.  Pierson,  2  Lord  Raym.  1197 ;  1  Salk.  382. 

(q)  Id.  Ibid. 

(r)  1  Hawk.  P.  C.  c.  74 ;  Burn's  Just.  tit.  Lfwdnets. 

(«)  Bac.  Abr.  tit.  Nuixances  (A.)  ;  1  Hawk.  P.  C.  c.  76,  s.  6 ;  Rex  v.  Dixon,  10  Mod.  33( 
See  the  2  &  3  Vict.  c.  47,  8.  48,  as  to  the  power  of  the  police  within  the  metropolitan  dis 
trict  to  enter  into  gaming-houses,  and  the  penalties  to  which  the  owner,  keeper,  c 
manager  thereof  are  liable,  and  that  no  person  shall  be  proceeded  against  both  bj  indici 
ment  and  also  under  that  Act. 

{t)  Rex  I'.  Rogier,  1  B.  &  C.  272  (8  E.  C.  L.  R.) ;  2  D..&  R.  431.  And  Holroyd,  J.,  saic 
ihat  in  his  opinion  it  would  have  been  sufiScieut  merely  to  hare  alleged,  that  the  defend 
ants  kept  a  common  gaming-house.  And  see  Rex  v.  Taylor,  3  B.  &  C.  502  (10  B.  ( 
L.  R.). 

(u)  Rex  V.  Dixon,  Trin.  2  Geo.  1  ;  Bac.  Abr.  tit.  NuUancet  (A.) ;  10  Mod.  335 ;  1  Hawl 
P.  C.  c.  92,  8.  30,  and  see  antCf  p.  38. 

(v)  Rex  V.  Wood,  3  B.^&  Ad.  657  (23  E.  C.  L.  R.). 

(w)  Rex  r.  Oldfield,  iBid.  note  (a) ;  Rex  v.  Fielden,  Ibid. ;  Rex  v.  Constable,  Ibid. 

(x)  1  Hawk.  P.  C.  c.  92,  s.  14,  et  teq.  And  see  25  Geo.  2,  c.  36,  s.  5 ;  42  Geo.  3,  c.  Ill 
And  see  post  J  p.  453,  as  to  Lotteries  and  Little-goes. 

(y)  See  the  section,  antCj  p.  405. 

1  To  conduct  a  house  so  as  to  disquiet  the  neighbors,  or  to  carry  on  its  basinets  so  f 
to  tend  to  the  corruption  of  public  morals,  is  a  nuisance :  People  v.  Carey,  4  Parker  < 
R.  238 ;  State  v.  Wright,  6  Jones  (Law)  25.  A  bawdy-house  need  not  be  a  dwelling 
State  V.  Powers,  36  Conn.  77. 

As  to  the  liability  of  the  landlord,  see  State  v.  Williams,  1  Vroom  102  ;  Comm.  v.  Johi 
son,  4  Clark  398 ;  Brockway  v.  People,  2  Hill  558. 

'  A  bowling-alley  kept  for  ffain  or  hire  is  a  public  nuisance  at  common  law,  thong 
gambling  be  expressly  prohibited :  Tanner  v.  Trustees  of  Albion,  5  Hill  121 ;  Comm.  * 
Goding,  3  Mete.  130.  The  keeping  in  a  public  house  of  '*  a  certain  common,  ill-goTerne( 
and  disorderly  room"  and  procuring  and  suffering  for  lucre  disorderly  persons  to  me< 
and  remain  therein  by  night  and  by  day,  **  drinking,  tippling,  cursing,  swearing,  quarrel 
ling,  making  great  noises,  rolling  bowls,  in  and  at  a  game  commonly  called  ten-pinsi"  i 
a  public  nuisance  and  is  indictable:  Bloomhaffv.  State,  8  Blackf.  205. 

A  ten-pin  alley  is  not  of  itself  a  public  nuisance :  State  v.  Hall,  3  Vroom  158. 

(For  cases  upon  statutes  against  gaming,  see  Windham  v.  State,  26  AU.  69 ;  X'CftSte, 
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An  indictment  against  a  defendant  for  that  he  did  keep  a  common,  ill-govern§d, 
and  disorderly  house,  and  in  the  said  house  for  his  lucre,  &c.,  certain  persons  of 
ill-name,  &c.,  to  frequent  and  come  together,  did  cause  and  procure,  and  the  said 
persons  in  the  said  house  to  remain  fighting  of  cocks^  boxing^  playing  at  cwlgehy 
and  misbeJiaving  thanselves,  did  permit,  has  been  held  to  be  good. (2;)  And  it  seems 
that  the  keeping  of  a  cockpit  is  not  only  an  indictable  offence  at  common  law,  but 
that  a  cockpit  is  considered  as  a  gaming-house  within  the  33  Hen.  8,  c.  9,  s.  ll}(a) 
which  imposes  a  penalty  of  forty  shillings  per  day  upon  such  houses ;  and  there- 
fore, on  a  conviction  on  an  indictment  at  common  law,  the  Court  will  measure  the 
fine  by  inflicting  forty  shillings  for  each  day,  according  to  the  number  of  days  such 
cockpit  was  kept  open.(6) 

It  seems  to  be  the  better  opinion  that  playhouses,  having  been  originally  insU- 
tuted  with  a  laudable  design  of  recommending  virtue  to  the  imitation  of  the  people, 
and  exposing  vice  and  folly,  '''are  not  nuisances  in  their  own  nature,  but  may   c^aak 
only  become  such  by  accident ;  as,  where  they  draw  together  such  numbers   '- 
of  coaches  or  people,  &c.,  as  prove  generally  inconvenient  to  the  places  adjacent; 
or,  when  they  pervert  their  original  institution  by  recommending  vicious  and  loose 
characters,  under  beautiful  colors,  to  the  imitation  of  the  people,  and  make  a  jest 
of  things  commendable,  serious,  and  useful. (c)     Theatres  are  now  put  under  sala- 
tory  regulations  by  the  6  &  7  Vict.  c.  68.     And  places  of  public  entertainment  in 
the  neighborhood  of  London,  if  not  properly  licensed,  are  to  be  deemed  disorder^ 
hatue*  by  the  25  Geo.  2,  c.  36,(<^  )  which,  reciting  the  multitude  of  places  of  en- 
tertainment for  the  lower  sort  of  people  as  a  great  cause  of  thefls  and  robberies, 
enacts,  "  that  any  house,  room,  garden,  or  other  place,  kept  for  public  dancing, 
xnusic,  or  other  public  entertainment  of  the  like  kind  in  the  cities  of  London  and 
Westminster,  or  within  twenty  miles  thereof,"  without  a  license  from  the  last  pre- 
ceding Michaelmas  quarter  sessions,  under  the  hands  and  seals  of  four  of  the 
justices,  ^' shall  be  deemed  a  disorderly  house  or  place."     The  Act  then  particu- 
larizes the  mode  of  granting  the  license,  makes  it  lawful  for  a  constable  or  other 
person,  authorized  by  warrant  of  a  justice,  to  enter  such  house  or  place,  and  to 
seize  every  person  found  therein ;  and  makes  every  person  keeping  such  house,  &c., 
'Without  a  license  liable  to  a  penalty  of  £100,  and  otherwise  punishable  as  the  law 
ciirects  in  cases  of  disorderly  houses,  (e)     In  the  first  place,  the  house  or  room  must 

(2)  Rex  V,  Hig^inson,  2  Burr.  1233. 

(a)  This  statute  is  partly  repealed  bj  the  8  &  9  Vict.  c.  109,  but  it  is  not  easj  to  say 
^ow  much. 

(h)  Rex  p.  Howell,  3  Keb.  610 ;  1  Hawk.  P.  C.  c.  92,  s.  29.  See  the  2  &  3  Vict.  c.  47,  s. 
-4  7,  which  subjects  persons  keeping  houses,  &c.,  for  baiting  lions,  bears,  badgers,  cocks, 
<)og3,  or  other  animals  to  £5  penalty,  or  a  month's  imprisonment.  The  Act  extends  to 
the  metropolitan  police  district. 

(c)  Bac.  Abr.  tit.  NuUancet  (A.) ;  1  Hawk.  P.  C.  c.  75,  s.  7.  And  as  to  the  performance 
of  an  obscene  play,  see  antey  p.  335,  note  (k), 

{d)  Made  perpetual  by  the  28  Geo.  2,  c.  19. 

(e)  Sec  also  2  &  3  Vict.  c.  47,  s.  46,  which  gives  power  to  enter  unlicensed  theatres,  and 


«>.  State,  Ibid.  135 ;  Dale  v.  State,  27  Ibid.  31 ;  Shihagan  v.  State,  9  Texas  430 ;  PurcelKs 
e«se,  14  Gratt.  679;  Burnett  v.  State,  30  Ala.  19;  Hoffman  v.  State,  Ibid.  532  ;  Wilson  v. 
^Ute,  31  Ibid.  371 ;  Skinner  p.  State,  30  Ibid.  524  ;  Moore  v.  State,  Ibid.  550 ;  Bentley  v, 
^Ute,  32  Ibid.  596;  Reddett  v.  State,  17  Texas  610;  Burden  t;.  State,  25  Ala.  60;  Shcrrod 
^.  State,  Ibid.  78;  Lockhart  v.  State,  10  Texas  275  ;  Rice  v.  State,  Ibid.  545.  The  sUtute 
^^ainst  gaming  ''  at  any  faro  bank  or  any  other  table  or  bank  of  the  same  or  like  kind, 
^nder  any  denomination  whatsoever,"  includes  the  game  called  "thimble,  or  thimbles 
%nd  balls:"  State  v.  Red,  7  Rich.  8.  The  law  cannot  be  evaded  by  changing  the  name  of 
^  game:  Smith  v.  State,  17  Texas  191.  To  wager  or  bet  on  an  unlawful  act  is  indicta- 
ble :  Myers  v,  Sute,  3  Sneed  98. 

A  house  in  which  a  faro  table  is  kept  for  the  purpose  of  common  gambling,  \s per  se  a 

vmisance,  and  it  is  not  necessary  to  constitute  it  such,  that  there  should  be  proof  of 

frequent  aflTray  8  and  disturbances  committed  there:  State  t;.  Door,  Churl.  1. 

The  keeping  of  a  common  gaming-house  i?  indictable  at  common  law  on  account  of  its 

tendency  to  bring  together  disorderly  persons,  to  promote  immorality,  and  to  lead  to 

Vireacbet  of  the  peace:  People  v.  Jackson,  3  Denio  101. 
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be  kept  with  the  defcudant's  knowledge ;  secondly,  it  must  be  kept  for  the  pt 
poses  prohibited  by  the  statute ;  there  must  be  something  like  an  habitual  keepii 
of  it,  which  however  need  not  be  at  stated  intervals ;  thirdly,  it  must  be  publie, 
which  all  persons  have  a  right  to  go,  whether  gratuitously  or  on  payment  of  monc 
DO  matter  whether  paid  to  the  defendants  or  not,  if  he  knows  of  the  payment.(j 
Where,  therefore,  the  defendant  was  a  publican,  and  music,  dancing,  and  mi 

2uerades  had  occasionally  been  held  at  his  house,  where,  from  its  vieinity  to  t] 
rreat  Synagogue,  Jewish  marriages  were  frequently  celebrated,  but  no  money  w 
taken  at  the  door  or  elsewhere  by  the  defendant  for  admission,  and  the  rooms  we 
let  to  a  dancing  master,  and  to  other  persons,  who  sold  tickets  and  received  men 
for  admission  at  the  door ;  but  there  was  no  direct  evidence  that  the  defenda 
knew  of  this  practice ;  it  was  held,  that  there  was  evidence  for  the  jury  of  keepii 
*44fi1  ^^®  house  for  the  purposes  mentioned  in  the  Act.(^)  A  *mere  tempora 
-I  or  occasional  use  of  a  room  for  music  and  dancing  is  not  a  keeping  it  with 
this  Act,  but  the  room  need  not  be  kept  exclusively  for  those  purposes,  nor  nei 
money  be  taken  at  the  door.  Where,  therefore,  the  defendant  kept  a  public  houf 
and  on  repeated  occasions,  during  a  space  of  three  or  four  months,  the  tap-roo 
was  frequented  at  night  by  numbers  of  sailors,  soldiers,  boys,  and  prostitutes,  wl 
danced  there  to  a  violin  played  by  a  person  on  an  elevated  platform,  but  no  mon* 
was  tuken  for  admission,  it  was  held  that  the  case  was  within  the  Act.(^  On  i 
indictment  for  unlawfully  keeping  a  room  for  public  music  and  dancing  with 
twenty  miles  of  London  and  Westminster  without  a  license,  it  was  proved  th 
nightly  entertainments  were  there  given,  when  music  and  dancing  took  place,  tl 
public  being  admitted  on  paying  money  at  the  door.  There  were  oflcn  from  2( 
to  300  vbitors,  who  conducted  themselves  in  an  orderly  manner,  and  no  impi 
priety  of  conduct  was  permitted  or  practised :  the  Recorder  held,  that  this  roo 
required  a  license  under  the  Act,  and  that,  after  this  proof;  it  lay  on  the  defenda 
to  prove  that  it  was  licensed,  (i) 

it  seems  also  to  be  the  better  opinion,  that  all  common  stages  for  rope-tlancei 
&c.,  are  nuisances,  not  only  because  they  are  great  temptations  to  idleness,  but  al 
because  they  are  apt  to  draw  together  numbers  of  disorderly  persons,  which  cann 
but  be  very  inconvenient  to  the  neighborhood.(A;) 

The  proceedings  in  respect  of  prosecutions  against  persons  keeping  bawdy-house 
gaming-houses,  or  other  disorderly  houses,  are  facilitated  by  the  25  Geo.  2,  c.  3 
by  which  it  is  enacted,  that  if  two  inhabitants  of  any  parish  or  place,  paying  bc 
and  lot,  give  notice  in  writing  to  the  constable,  of  any  person  keeping  a  bawd 
house,  gaming-house,  or  any  other  disorderly  house,  in  such  parish  or  place,  tl 
constable  shall  go  with  such  inhabitants  to  a  justice,  and  shall,  upon  such  inhal 
tants  making  oath  before  the  justice  that  they  believe  the  contents  of  the  notice 
be  true,  and  entering  into  a  recognizance  in  twenty  pounds  each  to  give  materi 
evidence  against  the  person  for  such  offence,  enter  into  a  recognizance  in  the  8U 
of  thirty  pounds  to  prosecute  with  effect  at  the  next  sessions  or  assizes  as  to  tl 
justice  shall  seem  meet.  And  provision  is  also  made  for  the  payment  by  t] 
overseers  of  the  charges  of  prosecution  to  the  constable,  and  ten  pounds  on  convi 

subjects  persons  letting  houses,  &c.,  for  the  purpose  of  being  used  as  unliceased  theatr 
to  a  penalty  of  not  more  than  £20,  or  two  months'  imprisonment ;  and  subjects  perso 
performing  or  being  therein  without  lawful  excuse,  to  a  penalty  of  40«. ;  and  a  convictii 
under  the  Act  is  not  to  exempt  the  owner,  keeper,  or  manager  of  any  such  house  fro 
any  penalty  for  keeping  a  disorderly  house,  or  for  the  nuisance  thereby  occasioned.  T 
Act  extends  to  the  metropolitan  police  district.  By  sec.  3  of  25  Geo.  2,  c.  36,  the  Act 
not  to  extend  to  the  theatres  in  Drury  Lane  and  Covent  Garden,  or  the  King's  Theatre 
the  Haymarket ;  nor  to  performances  and  public  entertainments  carried  on  under  lette 
patent,  or  license  of  the  crown,  or  license  of  the  Lord  Chamberlain. 

(/)  Per  Parke,  B.,  Marks  v.  Benjamin,  5  M.  Ic  W.  564. 

\^ff)  Marks  v.  Benjamin,  supra. 

(A)  Gregory  r.  Tuffs,  6  C.  &  P.  271  (25  E.  0.  L.  R.) ;  4  Tyrw.  820  ;  Gregorys.  Tavemc 
6  C.  A  P.  280. 


(i)  Reg.  V.  Wolf,  3  Cox  C.  C.  578. 


Bac.  Abr.  tit.  Nuiaancet  (A.) ;  1  Hawk.  P.  C.  c.  75,  s.  6.    And  see  tmU^  p.  379,  no 
(A),  as  to  stage  players  being  indicted  for  a  riot  and  unlawful  assembly. 
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tioD  to  each  of  the  two  inhabitants.C^)     The  person  keeping  such  bawdy-house, 
&c.,'i8  also  to  be  bound  over  to  appear  at  the  sessions  or  assizes.(m) 

Sec.  8,  reciting  that  by  reason  of  the  many  subtile  and  crafty  contrivances  of 
persons  keeping  bawdy-houses,  &c.,  it  is  difficult  to  prove  who  is  the  real  owner  or 
keeper,  enacts,  **  that  any  person  who  shall  appear,  act,  or  behave  as  master  or 
mistress,  or  as  the  person  having  the  care,  government,  or  management,  of  any 
♦bawdy-house,  gaming-house,  or  other  disorderly  h(»use,  shall  be  deemed  r*^^^ 
and  taken  to  be  the  keeper  thereof,  and  shall  be  liable  to  be  prosecuted  and  '- 
punished  as  such,  notwithstanding  he  or  she  shall  not,  in  fact,  be  the  real  owner 
or  keeper  thereof."  Sec.  9,  any  person  may  give  evidence  upon  such  prosecution, 
though  an  inhabitant  of  the  parish  or  place,  and  though  he  may  have  entered  into 
the  before-mentioned  recognizance.  Sec.  10,  no  indictment  shall  be  removed  by 
certiorari^  but  shall  be  tried  at  the  same  sessions  or  assizes  where  it  shall  have  been 
preferred  (unless  the  Court  shall  think  proper,  upon  cause  shown,  to  adjourn  the 
same),  notwithstanding  any  such  writ  or  allowance.  This  clause  has  been  decided 
not  to  restrain  the  crown  from  removing  the  indictment  by  certiorari;  there  being 
nothing  in  the  Act  to  show  that  the  legislature  intended  that  the  crown  should  be 
bound  by  \i.(rC\  And  where  an  indictment  for  keeping  a  disorderly  house  has 
been  removed  from  the  sessions  into  the  Central  Criminal  Court  under  the  4  &  5 
Will.  4,  c.  36,  s.  16,  either  by  the  prosecutor  or  defendant,  the  opposite  party  may 
remove  it  into  the  Court  of  Queen's  Bench. (o)  But  the  power  of  that  Court  to 
grant  a  certiorari  at  the  defendant's  instance  to  remove  an  indictment  for  keeping 
such  a  house  found  at  the  Middlesex  Sessions,  is  taken  away  by  the  25  Geo.  2,  c. 
36,  8.  10,  whether  the  prosecution  be  under  that  Act  or  in  the  ordinary  course. (^) 

Any  number  of  persons  may  be  included  in  the  same  indictment  for  keeping 
different  disorderly  houses,  stating  that  they  '*  severally  "  kept,  &c.,  such  houses. (^) 
It  seems  that  it  is  necessary  to  state  where  the  house  is  situate,  and  the  time,  so  as 
to  make  a  particular  statement  of  the  offence,  which  is  the  keeping  of  the  house.(r) 
But  particular  facts  need  not  be  stated  ]  and  though  the  charge  is  thus  general, 
yet  at  the  trial  evidence  may  be  given  of  particular  facts,  and  of  the  particular 
time  of  doing  them.(«)  It  is  not  necessary  to  prove  who  frequents  the  house,  for 
that  may  be  impossible :  but  if  any  unknown  persons  are  proved  to  be  there  behav- 
ing disorderly,  it  is  sufficient  to  support  the  indictment.(^) 

The  8  &  9  Vict.  c.  109,  s.  2,  declares  and  enacts  that,  "  in  default  of  other  evi- 
dence proving  any  house  or  place  to  be  a  common  gaming-house,  it  shall  be  suffi- 
cient, in  support  of  the  allegation  in  any  indictment  or  information  that  any  house 
or  place  is  a  common  gaming-house,  to  prove  that  such  house  or  place  is  kept  or 
us^  for  playing  therein  at  any  unlawful  game,  and  that  a  bank  is  kept  there  by 
one  or  more  of  the  players  exclusively  of  the  others,  or  that  the  chances  of  any 
game  played  therein  are  not  alike  favorable  to  all  the  players,  including  among  the 
players  the  banker  or  other  person  by  whom  the  game  is  managed,  or  *again8t  r*^  i o 
whom  the  other  players  stake,  play,  or  bet ;  and  every  such  house  or  place  '- 
shall  be  deemed  a  common  gaming-house  such  as  is  contrary  to  law,  and  forbidden 

(/)  Sec.  4.  See  Burgess  V.  Boetefeur,  7  M.  &G.  481  (49  E.  C.L.  R.),  an  action  on  this  section. 

(m)  See  the  58  Geo.  3,  c.  70,  b.  7,  by  which  a  copy  of  the  notice  served  on  the  constable 
18  also  to  be  served  oo  one  of  the  overseers,  and  the  overseers  may  enter  into  a  recogni- 
zance, and  prosecute  instead  of  the  constable. 

(n)  Rex  V.  Davies,  5  T.  &  R  626. 

(o)  Reg.  V,  Brier,  14  Q.  B.  568  (68  E.  G.  L.  R.). 

(p)  Reg.  V.  Sanders,  9  Q.  B.  235  (58  E.  C.  L.  R.). 

\q)  2  Hale  174,  where  it  is  said,  "  It  is  common  experience  at  this  day  that  twenty  per- 
sons may  be  indicted  for  keeping  disorderly  houses  or  bawdy-houses  ;  and  they  are  daily 
convicted  upon  such  indictments,  for  the  word  separaliter  makes  them  several  indict- 
ments." And  in  Rex  v.  Kingston  and  others,  8  East  41,  it  was  held  that  it  is  no  objection 
on  demurrer  that  several  different  defendants  are  charged  in  different  counts  of  an  indict- 
ment for  offences  of  the  same  nature  ;  though  it  may  be  a  ground  for  application  to  the 
discretion  of  the  Court  to  quash  the  indictment. 

(r)  By  Buller,  J.,  in  J'Anson  v.  Stuart,  1  T.  R.  754. 

(«)  By  Lord  Hardwlcke,  in  Clarke  v.  Periam,  2  Atk.  339. 

(t)  J'Anson  r.  Stuart,  I  T.  R.  754,  by  Buller,  J. 
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to  be  kept  by  the  said  Act  of  King  Henry  the  Eighth,  and  by  all  other  Acta  con- 
taining any  provision  against  unlawful  games  or  gaming-houses/'(t£) 

By  the  16  &  17  Vict.  c.  119,  s.  1,  "No  house,  office,  room,  or  other  place  shall 
be  opened,  kept,  or  used  for  the  purpose  of  the  owner,  occupier,  or  keeper  thereof, 
or  any  person  using  the  same,  or  any  person  procured  or  employed  by  or  acting  for 
or  on  behalf  of  such  owner,  occupier,  or  keeper,  or  person  using  the  same,  or  of  any 
person  having  the  care  or  management  or  in  any  manner  conducting  the  business 
thereof  betting  with  persons  resorting  thereto;  or  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  or  on  behalf  of  such  owner,  occupier,  keeper,  or 
person  as  aforesaid  as  or  for  the  consideration  for  any  assurance,  undertaking, 
promise,  or  agreement,  express  or  implied,  to  pay  or  give  thereafter  any  money  or 
valuable  thing  on  any  event  or  contingency  of  or  relating  to  any  horse  race,(tiu)  or 
other  race,  fight,  game,  sport,  or  exercise,  or  as  or  for  the  consideration  for  securing 
the  paying  or  giving  by  some  other  person  of  any  money  or  valuable  thing  on  any 
such  event  or  contingency  as  aforesaid ;  and  every  house,  office,  room,  or  other 
place  oi>ened,  kept,  or  used  for  the  purposes  aforesaid,  or  any  of  them,  is  hereby 
declared  to  be  a  common  nuisance  and  contrary  to  law/' 

Sec.  2.  "  Every  house,  room,  office,  or  place  opened,  kept,  or  used  for  the  pur- 
poses aforesaid,  or  any  of  them,  shall  be  taken  and  deemed  to  be  a  common  gaming- 
house within  the  meaning  of  an  Act  of  the  session  holden  in  the  eighth  and  ninth 
years  of  Her  Majesty,  chapter  one  hundred  and  nine,  "  to  amend  the  law  concern- 
ing Games  and  Wagers."(i?) 

The  17  &  18  Vict.  c.  38,  contains  additional  provisions  for  the  suppression  of 
gaming-houses,  and  sec.  1  imposes  penalties  on  persons  obstructing  the  entry  of 
constables  into  suspected  houses. 

Sec.  2.  "  Where  any  constable  or  officer  authorized  as  aforesaid  to  enter  any 
house,  room,  or  place  is  wilfully  prevented  from  or  obstructed  or  delayed  in  enter- 
ing the  same  or  any  part  thereof,  or  where  any  external  or  internal  door  of  or 
means  of  access  to  any  such  house,  room,  or  place  so  authorized  to  be  entered  shall 
be  found  to  be  fitted  or  provided  with  any  bolt,  bar,  chain,  or  any  means  or  con- 
trivance for  the  purpose  of  preventing,  delaying,  or  obstructing  the  entry  in^o  the 
same  or  any  part  thereof  of  any  constable  or  officer  authorized  as  aforesaid,  or  for 
giving  an  alarm  in  case  of  such  entry,  or  if  any  such  house,  room,  or  place  is  found 
fitted  or  provided  with  any  means  or  contrivance  for  unlawful  gaming,  or  with  any 
ncAMqn  means  or  contrivance  for  concealing,  *removing,  or  destroying  any  instru- 
•^  ments  of  gaming,  it  shall  be  evidence,  until  the  contrary  be  made  to  appear, 
that  such  house,  room,  or  place  is  used  as  a  common  gaming-house  within  the 
meaning  of  this  Act  and  of  the  former  Acts  relating  to  gaming,  and  that  the  per- 
sons found  therein  were  unlawfully  playing  therein. "(m?) 

Upon  an  indictment  for  keeping  two  bawdy-houses,  the  evidence,  in  addition  to 
the  proof  of  the  nature  of  the  houses,  was  that  the  defendant  owned  the  houses, 
which  he  let  to  weekly  tenants,  and  that  he  had  been  repeatedly  remonstrated  with 
as  to  the  manner  in  which  the  houses  were  conducted,  and  called  upon  to  interfere 
so  as  to  abate  the  nuisance;  of  these  warnings  he  took  no  notice,  and  some  months 

(u)  The  Act  also  contains  proYisions  for  searching  bouses  where  gaming  is  suspected 
to  be  carried  on,  and  for  the  summary  conviction  of  owners,  keepers,  and  managers  ol 
gamiug-bouses,  &c.,  kc. 

(uu)  See  Reg.  v.  Crawshaw,  Bell  C.  C.  303. 

(o)  Sec.  3  makes  the  owner,  occupier,  &c.,  of  a  house,  &c.,  used  for  the  purposes  men- 
tloned  in  the  previous  sections  liable  to  be  summarily  convicted.  Sec.  4  makes  the  owner, 
occupier,  &c.,  of  any  such  house,  &c.,  who  receives  any  money  as  a  deposit  on  any  bet 
on  condition  of  paying  any  money  on  the  happening  of  any  event  liable  to  be  sommarilj 
convicted.  Sec.  7  imposes  a  penalty  on  persons  exhibiting  placards  or  advertisiu)?  betting 
bouses.  Sec.  11  empowers  justices  to  authorize  houses  to  be  searched;  and  sec.  12 
empowers  commissioners  of  police  to  do  the  same.  See  Doggett  v.  Catterns,  17  G.  B.  N.  S. 
669  (112  E.  C.  L.  R.),  as  to  the  meaning  of  "other  place"  in  16&  17  Vict.  c.  119,  s.  1  ;  and 
see  the  same  case  in  error  where  the  decision  of  the  C.  P.  was  reversed,  12  Law  T.  355. 

(it)  Sec.  3  imposes  a  penalty  on  any  person  apprehended  for  giving  a  false  name  or 
address.  Sec.  4  imposes  penalties  on  persons  keeping  gaming-houses.  Sec.  5  enables 
justices  to  examine  on  oath  any  persons  who  have  been  apprehended.  And  sec.  6  ex- 
onerates persons  so  examined,  who  make  a  full  discovery,  from  all  penalUei. 


CHAP.  XXX.  §  I.]         Of  Nuisances. — Indecency.  449 

before  the  prosecution  he  was  served  with  a  uotice  to  the  like  effect;  he,  however, 
took  Qo  steps  to  stop  the  nuisance,  but  continued  to  go  to  the  houses,  and  receive 
the  rent  every  week ;  but  it  was  not  proved  that  the  defendant  obtained  any  addi- 
tional rent  by  reason  of  the  nature  of  the  occupation ;  and  it  was  held  that  the 
defendant  was  not  really  the  keeper  of  the  bawdy-houses  in  point  of  law  :  but  was 
simply  the  owner  of  the  houses,  letting  them  to  other  persons  who  used  them  for 
an  immoral  purpose. (x) 

A  recorder  of  a  borough  has  jurisdiction  to  try  an  indictment  under  the  25 
Geo.  2,  c.  36,  s.  6,  for  keeping  a  disorderly  house  within  the  bof'ough.(^) 

The  punishment  for  keeping  a  common  bawdy-house,  a  common  gambling-house, 
or  a  common  ill-governed  and  disorderly  house,  is  fine,  or  imprisonment,  or  both, 
and  by  the  3  Geo.  4,  c.  114,  hard  labor  in  addition  to  such  imprisonment.(2) 

On  an  indictment  for  keeping  a  bawdy-house,  it  appeared  that  the  house  was  in- 
habited entirely  by  women,  who  lived  by  prostitution  openly  carried  on,  and  whose 
conduct  was  often  riotous  and  grossly  indecent,  so  as  to  be  a  scandal  to  the  neigh- 
borhood. The  defendant  owned  the  house,  but  occupied  no  part  of  it,  did  not  keep 
the  key,  and  had  no  right  of  entry.  The  apartments  were  let  to  weekly  tenants, 
who  occupied  separately,  under  distilict  takings,  each  lodger  having  her  own  room, 
her  own  key,  and  a  door  opening  into  the  street,  or  into  a  passage  communicating 
with  the  street.  The  defendant  had  nothing  whatever  to  do  with  the  management 
of  the  house  (if  indeed  a  house  thus  divided  into  separate  holdings  can  be  said  to 
be  managed  as  a  house),  or  of  any  part  of  it.  He  received  no  share  of  the  earn- 
ings of  the  women,  nor  did  he  derive  any  benefit  therefrom,  except  so  far  as  he 
may  be  said  to  have  done  so  incidentally,  tirom  their  ability  to  pay  their  rent  being 
thereby  increased.  He  had  no  control  over  the  tenants,  except  such  as  might  arise 
indirectly  from  his  power  as  landlord  to  determine  the  tenancy  from  one  week  to 
another.  He  only  went  to  the  house  to  collect  the  weekly  rent  from  the  different 
lodgers,  or,  when  being  pressed  by  the  complaints  of  the  neighbors  (as  sometimes 
happened),  to  endeavor  to  prevail  on  the  inmates  to  be  more  orderly  in  their  be- 
havior. But  it  was  abundantly  clear  that  he  knew  the  use  to  which  the  apartments 
were  applied  by  the  several  lodgers,  and  that  he  let  the  apartments  with  a  full 
knowledge  that  they  would  be  applied  to  the  purposes  of  prostitution,  and  with  a 
perfect  assent  on  his  part  to  their  being  so  applied.  Upon  a  case  reserved  upon 
the  question  whether,  under  the  circumstances,  the  defendant  could  be  considered 
as  having  "  kep€*  the  house  in  the  legal  sense  of  that  term,  it  was  held  that  ho 
could  not.  The  house  was  not  kept  by  him.  He  had  no  power  to  admit  any  one 
whom  he  desired  to  enter  the  house,  or  to  exclude  any  one  whom  he  wished  not  to 
enter.  In  fact,  he  was  not  the  keeper  of  the  house.(2;z)  With  all  deference  to  the 
learned  judges,  it  may  well  be  doubted  whether  this  decision,  as  well  as  Reg,  v. 
Barreti,  be  not  erroneous.  The  contract  in  each  case  was  clearly  illegal,  as  it  is 
plain  that  the  letting  was  for  the  purposes  of  prostitution. (aa^  That  being  so,  the 
defendant  was  in  point  of  law  the  occupier  of  the  house,  ana  the  residents  in  the 
house  merely  his  agents  or  servants  in  carrying  on  the  purposes  in  question.  But 
even  if  they  were  the  occupiers,  they  were  guilty  of  the  offence,  and  the  part  he 
took  would  have  made  him  an  accessory  before  the  fact,  if  the  offence  were  felony, 
and  it  made  him  a  principal,  as  it  was  only  a  misdemeanor,  and  he  might  have 
been  convicted  on  an  indictment  charging  him  with  keeping  the  house. (/>6)  Be- 
sides, the  law  is  clear  that,  if  a  man  lets  a  house  with  a  nuisance  upon  it,  he  is  in- 
dictable, and  d  fortiori  if  he  lets  a  house  for  the  very  purpose  that  a  nuisance  may 
be  created  by  its  use. 

In  general,  all  open  lewdness  grossly  scandalous  is  punishable  by  indictment  at 

(z)  Reg.  V.  Barrett,  9  Cox  G.  C.  255 ;  s.  c.  L.  k  C.  263.     Sce/>o«^,  p.  455. 
(y)  Reg.  o.  Charles,  L.  k  C.  90. 
[f )  See  the  sectioa,  antt^  p.  405. 
xz)  Reg.  V.  SUnnard,  L.  k  C.  349. 

[aa)  Crisp  v.  Churchill,  1  Selw.  N.  P.  68,  7th  edit. ;  Qirarday  v.  Richardson,  I  Esp.  X. 
P.  C.  13,  Lord  Kenjon,  C.  J. 
(hb)  See  my  note,  p.  128  of  Vol.  I. 
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the  common  law :  and  it  appears  to  be  an  established  principle  that  whatever  openly 
outrages  decency,  and  is  injurious  to  public  morals,  is  a  niisdemeanor.(a)^ 

Therefore  any  unlawful  exposure  of  the  private  parts  of  an  individual  in  a  public 
place  and  in  the  sight  of  divers  persons  is  indictable.  In  one  case  it  was  held  that 
in  order  to  constitute  such  an  offence,  it  was  not  essential  that  the  exposure  should 
actually  be  seen  by  more  than  one  person,  if  it  were  so  made  that  it  might  be  seen 
by  other  persons  if  they  had  looked  in  that  direction.  A  French  master  was  tried 
on  an  indictment  for  indecently  exposing  his  person,  and  it  appeared  that  he  was 
seen  from  an  opposite  window  by  a  maid-servant,  but  there  was  no  evidence  that 
any  one  in  the  street  saw  him,  but  only  that  persons  going  along  the  street  might 
have  seen  him  ;  Parke,  B.,  directed  the  jury  to  consider  whether  ho  was  in  such 
^^'O!  ^  situation  that  the  ^passers  by  in  the  street  could  have  seen  him  had  they 
-I   happened  to  look,  and  if  they  were  of  that  opinion  to  find  him  guilty.(6) 

In  order,  however,  to  render  a  person  indictable  for  indecently  exposing  his  per- 
son, it  is  not  sufficient  that  he  expose  his  person  to  one  female  only.  The  indict- 
ment charged  that  the  prisoner  in  a  certain  public  and  open  place,  called  Padding- 
ton  Churciiyard,  in  the  sight  and  to  the  view  of  Lydia  C,  did  wilfully  expose  his 
private  parts ;  and  the  Court  of  Queen's  Bench  arrested  the  judgment,  on  the 
ground  that  the  nuisance  must  be  public,  that  is  to  the  injury  or  offence  of  seve- 
ral.(r)  So  where  an  indictment  charged  that  the  prisoner  in  a  certain  public  place, 
within  a  certain  alehouse,  indecently  did  expose  his  private  parts  in  the  presence  of 
Mary  A.,  and  of  divers  other  the  liege  subjects  of  the  Queen,  and  the  pris<mer  had 
conducted  himself  in  an  offensive  manner  in  the  public  passage  from  the  entrance 
door  of  the  public-house  to  the  bar,  but  not  amounting  to  an  indecent  exposure, 
and  whil.'it  so  doing  several  persons  passed  to  and  fro,  and  he  then  took  out  and 
ex]X)8ed  his  private  parts  to  Mary  A. ;  but  there  was  no  one  in  sight  but  herself  at 
that  time ;  it  was  held  that,  assuming  the  indictment  to  be  sufficient,  the  averment 
respecting  "■  divers  others"  was  material,  and  was  not  proved,  as  the  exposure  was 
only  proved  to  have  been  made  in  the  presence  of  one  per8on.(ff) 

(a)  I  Huwk.  P.  C.  c.  5,  8.  4;  Burn's  Just.  tit.  Lfwdneta;  4  Blac.  Com.  G5,  (n) ;  1  East  P. 
Co.  1,  s.  1.  See  5  Geo.  4,  c.  85,  s.  4,  and  1  &  2  Vict.  c.  3d,  which  make  persons  g^uilty 
of  the  indecent  exposure  of  obscene  printa,  pictures,  wounds,  deformltiefi,  &c.,  punishable 
as  ropfucs  and  vagabonds. 

{h)  Rex  r.  Rouvcrard,  cited  in  Reg.  v.  Webb,  infra.  Qutry^  whether  this  case  be  not 
shaken  by  that  and  subsequent  cases.  And  yet  it  seems  to  rest  on  very  sound  reason. 
Suppose  ii  man  exposes  himself  in  a  window  facing  a  street,  whilst  there  are  a  number  of 
females  there  who  might  see  him,  with  intent  to  insult  them,  is  he  guilty  of  no  offence 
because  they  happen  not  to  see  him?  To  hold  that  he  is  not,  is  to  make  .the  offence 
depend  on  a  mere  accident  over  which  the  offender  has  no  control,  instead  of  on  the  act 
and  guilty  intent  of  the  offender  himself. 

(c)  Reg\  V.  Watson,  2  Cox  C.  C.  37C. 

(rf)  Reg.  V.  Webb,  1  Den.  C.  C.  338;  2  C.  &  K.  933  (61  E.  C.  L.  R.).  No  notice  wai 
taken  of  the  question  whether  the  place  was  a  public  place.  The  indictment  alleged  the 
exposure  "in  the  presence  of  M.  A.  and  divers  others,"  &c.,  and  the  judges  doubted 
whether  it  was  not  bad  for  not  adding  <'  in  their  view,"  and  also  whether  "  divers  others'' 
was  sufficient. 

1  S4ate  r.  Avery,  7  Conn.  Rep.  267.  See  a  case  of  indictment  for  frequenting  houses  of 
ill-fame :  Brooks  v.  State,  2  Yergcr  482.  In  a  prosecution  for  open  and  notorious  lewd- 
ness, it  need  not  be  proved  to  have  taken  place  in  the  street  or  under  the  immediate  ob- 
servation of  strangers.  It  is  enough  if  the  parties  lived  together  unmarried,  and  that  fact 
was  generally  known  throughout  the  neighborhood:  Grishan  v.  State,  2  Yerg.  589; 
contra^  Comm.  r.  Catlin,  1  Mass.  8.  A  woman  cannot  be  indicted  for  keeping  a  bawdy- 
house  merely  because  she  is  unchaste,  lives  by  herself,  and  habitually  admits  one  or  many 
to  an  illicit  cohabitation  with  her:  State  v.  Kvans,  r>  Ired.  Rep.  603.  Qwere.  la  adultery 
or  fornication  indictable  as  a  common  law  offence  in  this  country,  except  in  cases  of  open 
lewdness,  amounting  to  nuisance?  Comm.  v.  State,  IG  Ark.  566.  Public  obaceae  lan- 
guage is  indictable:  State  f.  Appling,  25  Mo.  315.  See  contra^  McMakins  v.  State,  10  Ind. 
140.  Profane  swearing  and  cursing  in  public  is  indictable  as  a  public  nuisance  :  State  v. 
Graham,  3  Sneed  134.  Exhibiting  stud  horses  in  a  town  is  a  nuisance:  Nolia  v.  Mayor  of 
Franklin,  4  Yerg.  163.  Whatever  act  openly  outrages  decency  and  is  injurious  to  public 
morals,  is  a  misdemeanor  at  common  law,  and  indictable  as  such :  State  v.  Rose,  32 
Mo.  560. 
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Bat  where  an  exposure  was  charged  on  a  certain  public  common  in  the  presence 
and  sight  of  divers  persons,  and  the  prisoners  had  committed  fornication  in  open 
day  on  the  said  common ;  but  there  was  no  evidence  that  it  was  committed  witnin 
the  sight  of  any  one  except  the  witness ;  but  it  could  have  been  seen  without  diffi- 
culty by  other  persons  on  the  common,  and  the  case  did  not  state  that  there  were 
any  other  persons  on  the  common;  the  judges,  afler  argument,  differed  in  opinion, 
and  no  judgment  was  delivered.(6) 

Where  an  indictment  charged  the  prisoners  with  an  indecent  exposure  in  a  public 
place  called  Farringdon  Market,  and  it  was  proved  that  the  place  in  question  was 
an  enclosure  of  Portland  stone,  with  divisions  or  boxes  like  the  urinals  at  railway 
stations,  and  open  to  the  public  for  certain  proper  purposes,  but  otherwise  enclosed, 
and  there  was  an  aperture  in  the  stone-work  to  enable  persons  to  look  through  and 
watch  the  proceedings  inside ;  it  was  held  that,  although  the  place  was  in  Farring- 
don Market,  it  was  not  a  public  place  for  the  purpose  of  this  indictment. ("/)  But 
where  a  passenger  in  a  public  omnibus  for  hire  exposed  his  person  for  a  considera- 
ble distance  whilst  the  omnibus  was  passing  along  a  street  in  the  presence  of  three 
or  four  females  who  were  *pas8engers  therein,  and  saw  such  exposure,  it  was  r^^c-i 
held  that  this  was  a  public  place.(^)  *- 

On  an  indictment  for  indecent  exposure,  it  appeared  that  the  prisoner,  while 
several  female  servants  of  a  club-house  were  going  to  bed,  exposed  himself  on  the 
roof  of  a  house  exactly  opposite  the  window  of  the  room  where  the  females  were. 
On  the  following  night  the  prisoner  again  exposed  himself  in  a  most  indecent  man- 
ner, remaining  on  the  roof  about  ten  minutes.  The  head  waiter  and  a  policeman 
were  sent  for,  both  of  whom  saw  the  exposure,  making,  with  five  females,  seven 
persons  before  whom  on  this  occasion  the  exposure  took  place.  The  house  out  of 
which  the  prisoner  came,  as  well  as  the  club,  were  situate  in  jmblic  streets,  but  his 
acta  could  not  be  seen  by  persons  passing  along  the  streets,  but  they  could  be  seen 
from  the  back  windows  of  houses  in  these  streets.  Upon  a  case  reserved,  it  was 
held  that  there  was  an  abundant  publicity  in  this  case.(  (/fj) 

Where  an  indictment  for  indecent  exposure  alleged  the  offence  to  have  been  com- 
mitted on  a  certain  public  and  common  highway,  it  was  held,  on  a  case  reserved  in 
Ireland,  that  evidence  that  it  was  committed  on  a  piece  of  land  near  the  highway 
did  not  support  the  indictment.  And  a  count  having  been  amended  so  as  to  state 
the  offence  to  have  been  committed  *'  on  a  place  in  view  of  a  public  highway,"  and 
there  being  no  evidence  that  any  one  could  have  seen  the  prisoner  except  one 
female,  it  was  held  that  no  offence  was  proved ;  for  an  exjM)sure  seen  by  one  person 
only,  and  being  capable  of  being  seen  by  one  person  only,  is  not  an  offence  at  com- 
mon law ;  but  if  the  prisoner  had  been  seen  by  one  ]H>rs(»n  only,  and  there  had  been 
evidence  that  others  might  have  seen  him,  the  case  would  have  been  different  (Jihi) 
Jfo  opinion  ^as  expressed  aa  to  the  propriety  of  the  nniendment. 

Where  an  indictment  alleged  that  the  two  defendants  in  a  certain  open  and 

Eiblic  place  called  Kew  Gardens,  frequented  by  divers  of  the  liege  subjects,  un- 
wfully  did  meet  together  for  the  purpose  and  with  the  intent  of  committing  with 
«tch  other  openly,  lewdly,  and  indecently  in  the  said  public  place,  divers  nasty, 
kicked,  filthy,  lewd,  beastly,  unnatural  and  sodomitical  practices,  and  then  unlaw- 
fully, wickedly,  openly,  lewdly,  and  indecently  did  commit  with  each  other,  in  the 

(e)  Reg.  V.  Elliott,  L.  k  C.  103. 

(/)  Reg.  V.  Orchard,  3  Cox  C.  C.  248,  Cresswell  and  Erie,  JJ. 

iff)  ^Z'  >'•  Holmes,  Dears.  C.  G.  207.     On  an  indictment  for  indecent  exposure  in  a  cer- 
tuiD  room  in  a  dwelling-house,  it  appeared  that  tjic  prisoners  had  gone  into  a  parlor  in  a 
poblic-hoase,  and  committed  the  acts  alleged,  and  that  a  maid-servant  had  witnessed 
"^bat  was  done  through  the  window  of  another  room,  and  had  gone  for  assistance,  and  in 
consequence  of  her  representations  a  policeman  and  another  witness  went,  and  they  also 
■aw  sufficient  to  constitute  the  crime.     The  servant  was  not  called  as  a  witness;  and  the 
Kecorder  ]eft  it  to  the  jury  whether  this  was  a  place  in  which  such  practices  occurring 
they  were  likely  to  be  witnessed  by  others,  and  there  was  a  conviction  :  Ileg.  v.  Hunyan, 
1  Cox  C.  C.  74.     This  case  has  never  been  cited  in  any  subsequent  case,  and  seems  very 
naeitiooable. 
(gSf)  Reg.  9.  Thallroan,  L.  k  C.  32';. 
(AA)  Reg.  V.  Farrell,  9  Cox  C.  C.  446. 
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sight  and  view  of  divers  of  the  liege  subjects,  in  the  said  public  place  passing  and 
being,  divers  such  practices  as  aforesaid,  the  Court  of  Queen *s  Bench  arrested  the 
judgment  on  the  ground  that  the  indictment  did  not  state  so  distinct  and  specific  a 
charge  as  on  legal  principles  was  sufficient. (A)  So  where  a  count  alleged  that  A. 
in  a  certain  public  place  did  lay  his  hands  on  the  private  parts  of  B.,  with  intent 
to  stir  up  in  his  own  mind  and  B/s  mind  unnatural  and  sodomitical  dtsircs  and  in- 
clinations, and  to  incite  B.  to  the  committing  with  A.  divers  unnatural  and 
sodomitical  acts,  and  that  B.  in  the  said  public  place  did  permit  A.  so  to  lay 
his  hands,  and  was  then  aiding  and  assisting  A.  in  the  said  acts,  with  the  like 
intent ;  the  count  was  held  bad  for  not  describing  an  incitement  to  commit  a  felony 
in  proper  terms. (t) 

In  one  case  it  was  held  to  be  an  indictable  offence  for  a  man  to  undress  himself 
on  the  beach  and  to  bathe  in  the  sea  near  inhabited  houses,  from  which  he  might 
be  distinctly  seen ;  although  the  houses  had  been  recently  erected,  and,  until  their 
erection,  it  had  been  usual  for  men  to  bathe  in  great  numbers  at  the  place  in  ques- 
tion. McDonald,  C.  B.,  ruled,  that  whatever  place  becomes  the  habitation  of  civil- 
ized men,  there  the  laws  of  decency  must  be  enforced.(A*)  And  to  show  a  being 
of  unnatural  and  monstrous  shape  for  money  is  a  misdemeanor. (/) 

By  the  20  &  21  Vict.  c.  83,  justices  are  empowered  to  issue  a  warrant  to  search 
•  for  any  obscene  books,  papers,  writings,  prints,  pictures,  drawings  or  other  repre- 
sentations kept  in  any  house,  &c.,  for  the  purpose  of  sale  or  distribution,  exhibi- 
jic^co-i  tion  for  the  purpose  *of  gain,  lending  upon  hire,  or  being  otherwise  pub- 
^  lished  for  the  purpose  of  gain,  if  any  of  such  articles  are  of  such  a  descrip- 
tion that  the  publication  of  them  would  be  a  misdemeanor ;  and  if  any  such  articles 
are  found  the  justices  may  order  then),  except  such  as  may  be  necessary  as  evidence 
in  some  further  proceeding,  to  be  destroyed. 

A  count  which  charges  the  keeping  obscene  prints  with  intent  to  utter  them  is 
bad,  as  it  alleges  no  act  done ;  but  a  count  which  charges  the  procuring  obscene 
prints  with  the  like  intent  is  good,  as  procuring  is  an  act  done  (?n) 

By  the  14  &  15  Vict.  c.  100,  s.  29,  whenever  any  person  shall  be  convicted  of 
any  public  and  indecent  exposure  of  the  person,  or  any  public  selling  or  exposing 
for  public  sale  or  to  public  view  of  any  obscene  book,  print,  picture,  or  other  in- 
decent exhibition,  the  Court  may  sentence  the  offender  to  be  imprisoned  for  any 
term  now  warranted  by  law,  and  also  to  be  kept  to  hard  labor  during  the  whole  or 
any  part  of  such  term  of  imprisonment. 

An  indictment  charged  the  prisoner  with  having,  in  a  house  situat-e  in  a  public 
street,  exposed  divers  filthy,  offensive,  and  disgusting  pictures  in  the  windows  of 
the  house,  in  such  a  position  as  to  attract  the  attention  of  persons  passing  along  the 
street.  The  defendant  was  a  herbalist,  and  had  exhibited  in  his  shop-window  in 
the  High  Street  at  Chatham  two  large  c6lored  pictures  of  the  size  of  life,  each  of 
them  representing  the  half  length  of  a  man  naked  to  the  waist,  and  one  of  them 
covered  with  sores.  There  was  no  indecency,  but  the  effect  was  disgusting  to  the 
last  degree.  The  other  represented  a  cure.  He  had  done  this  to  exhibit  the  effect 
of  a  medicine  he  vended.  Willes,  J.,  held  that  there  was  no  doubt  that  the  exhi- 
bition of  the  picture  in  a  highway  was  a  nuisance.(t7tm) 

Uaves  droppers^  or  such  as  listen  under  walls  or  windows,  or  the  eaves  of  ai 

(A)  Reg.  V.  Rowed,  3  Q.  B.  180  (43  E.  C.  L.  R.). 

(i)  Reg.  V.  Orchard,  3  Cox  C.  C.  248,  Cresswell  and  Erie,  JJ. 

\k)  Rex  V.  Crunden,  2  Campb.  89.  And  the  Court  of  King's  Bench,  when  the  defendanr 
was  brought  up  for  judgment,  expressed  a  clear  opinion  that  the  offence  imputed  to  him 
was  a  misdemeanor,  and  that  he  had  been  properly  convicted.  In  Rex  v.  Sir  Charle 
Sedley,  Sid.  168,  I  Keb.  620,  s.  c,  the  defendant  being  indicted  for  showing  himser 
naked  from  a  balcony  in  Covent  Garden  to  a  great  multitude  of  people,  confessed  the  iim 
dictment;  and  was  sentenced  to  pay  a  fine  of  2000  marks,  to  be  imprisoned  a  week,  an^ 
to  give  security  for  his  good  behavior  for  three  years. 

(I)  Harring  v.  Walrond,  2  Cha.  Ca.  110,  the  case  of  a  monstrous  child  that  died,  aoc= 
was  embalmed  to  be  kept  for  show,  but  was  ordered  by  the  Lord  Chancellor  to  be  buri^ 
— (cited  in  Burn's  Just.  tit.  SuUance\,  See  per  Pollock,  C.  B.,  contra  in  Reg.  r.  Webb^^ 
C.  &  K.  938  (61  B.  C.  L.  R.). 

(m)  Reg.  V.  Dugdale,  Dears.  C.  C.  R.  64,  ante^  p.  86. 

(mm)  Reg.  v.  Grey,  4  F.  &  F.  73. 
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hoose,  to  hearken  afler  discourse,  and  thereupon  to  frame  slanderous  and  mis- 
chievous tales,  are  a  common  nuisance,  and  presentable  at  the  Court  Leet ;  or  are 
indictable  at  the  sessions,  and  punishable  by  fine  and  finding  sureties  for  their  good 
behavior.  (») 

A  common  scold,  communis  rixatrix  (for  our  law  confines  it  to  the  feminine 
gender),  is  a  public  nuisance  to  her  neighborhood,  and  may  be  indicted  for  the 
offence ;  and,  upon  conviction,  punished  by  being  place  in  a  certain  engine  of  cor- 
rection called  the  trebucket,  or  cucking  stool. (o)^  And  she  may  be  convicted 
without  setting  forth  the  particulars  in  the  indictment  ;(p)  though  the  offence 
must  be  set  forth  in  technical  words,  and  with  convenient  certainty;  and  the  in- 
dictment must  conclude  not  only  against  the  peace,  but  to  the  common  nuisance  of 
divers  of  his  Majesty's  liege  subjects.(g)  It  is  not  necessary  to  give  ip  evidence 
the  particular  expressions  used ;  it  is  sufficient  to  prove  generally  that  the  defendant 
is  always  scold ing.(r) 

A  defendant  was  convicted  on  an  indictment  for  making  great  noises  in  the 
night  with  a  speaking  trumpet,  to  the  disturbance  of  the  neighborhood :  which  the 
Court  held  to  be  a  nuisance.(8) 

The  exposing  in  public  places  persons  infected  with  contagious  disorders,  so  tbat 
the  infection  may  be  communicated,  is  a  nuisance,  and  has  been  already  treated  of 
in  a  preceding  chapter  (J) 

It  is  said  that  a  mastiff  ^oiug  in  the  street  unmuzzled,  from  the  ferocity  of  his 
nature  being  dangerous  and  cause  of  terror  to  his  Majesty's  subjects,  seems  r^t^Ro 
'fco  be  a  common  nuisance ;  and  that,  ^consequently,  the  owner  may  be  in-  ■- 
<iicted  for  suffering  him  to  go  at  large. (u) 

There  are  also  some  offences  which  are  declared  to  be  nuisances  by  the  enact- 

xnents  of  particular  statutes,  and  where  a  statute  declares  a  particular  thing  to  be  a 

^i^ommon  nuisance,  it  is  indictable  as  such.     An  Act  of  Parliament  prohibited  the 

rection  of  any  building  within  ten  feet  of  a  road,  and  declared  that  if  any  such 

ailding  should  be  erected,  it  should  be  deemed  a  common  nuisance.     By  another 

laose,  justices  were  empowered  to  convict  the  proprietor  and  occupier  of  such 

ailding ;  it  was  held  that  the  party  who  erected  a  building  contrary  to  the  Act 

ight  be  indicted  for  a  nuisance.(v) 

The  23  &  24  Vict.  c.  139,  s.  8,  prohibits  the  sale  of  fireworks  without  a  license, 
vd  sec.  9  imposes  a  penalty  on  persons  throwing  fireworks  in  any  thoroughfare  or 
Tiblic  place. 

By  the  10  &  11  Will.  3,  c.  17,  all  lotteries  are  declared  to  be  public  nuisances ; 
nd  all  grants,  patents,  and  licenses,  for  such  lotteries  to  be  against  law.     But  for 

(n)  4  Blac.  Com.  167,  168 ;  Barn's  Just.  tit.  Eavet  Droppers. 

(o)  1  Hawk.  P.  C.  c.  75,  8.  14;  4  Blac.  Com.  168;  Burn's  Just.  tit.  Nuitance^  III.     Cuek^ 

guek,  in  the  Saxon  language  (according  to  Lord  Coke)  signifies  to  scold  or  brawl ; 

'ten  from  the  bird  euckhow,  ovffuekhaw ;  and  ing  in  that  language  signifies  water,  because 

scolding  woman,  when  placed  in  this  stool,  was  for  her  punishment  soused  in  the  water  : 

lost.  219. 

(p)  2  Hawk.  P.  C.  c.  25,  8.  59. 

(q)  Rex  F.  Cooper,  2  Str.  1246. 

(r)  By  Buller,  J.,  in  J'Anson  ».  Stuart,  1  T.  R.  754. 

(i)  Rex  V,  Smith,  1  Str.  704.  And  see  a  precedent  of  an  indictment  for  keeping  dogs 
liich  made  noises  in  the  night:  2  Chit.  Crim.  Law  647. 

it)  Ante,  p.  167,  et  teq. 

(«)  Barn's  Just.  tit.  Nuisance,  1.     And  see  a  precedent  of  an  indictment  for  this  offence  : 

Chit.  Crim.  Law  643.     It  should  be  observed,  however,  that  the  offence  seems  to  be 

Ued  too  generally  in  the  authority  from  which  the  text  is  taken.  To  permit  a  furious 
f^^  ^stiflf  or  ball-dog  to  go  at  large  and  unmuzzled  may  be  a  nuisance  ;  but  those  dogs  are 
^.^^^^^qaently  quiet  and  gentle  in  their  habits,  except  when  incited  by  their  owners ;  and  it 

-n  hardly  be  said  lo  be  a  nuisance  to  permit  them  to  go  at  large  and  unmuzzled,  because 

me  of  their  breed  are  ferocious. 

(r)  Rex  V.  Gregory,  5  B.  &  Ad.  555  (27  E.  C.  L.  R.).     See  this  case  as  to  the  meaning  of 

«  term  <^  building,"  in  such  an  Act. 

'  James  v,  Comm.,  12  Serg.  &  R.  220.    So  a  common  brawler:  Comm.  v.  Foley,  99  Mass. 
^7,  or  a  common  drunkard :  Comm.  v.  Conley,  1  Allen  6. 
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many  years  it  was  found  convenient  to  the  government  to  raise  money  by  the 
means  of  them ;  and  accordingly  different  state  lottery  Acts  were  passed  to  license 
and  regulate  offices  for  lotteries.i(ti7)  But  the  42  Geo.  3,  c.  119,  declares  all  games 
or  lotteries,  called  Little-goes^  to  be  public  nuisances,  and  provides  for  their  suppress- 
ion; and  also  imposes  heavy  penalties  upon  persons  keeping  offices,  &c.,  for  lotteries 
not  authorized  by  Parliament. (x)  An  indictment  lies  on  sec.  1  of  each  of  these 
Acts  for  keeping  a  lottery. (sea;) 

It  is  laid  down  in  the  books  that  any  one  may  pull  down,  or  otherwise  destroy,  a 
common  nuisance ;  and  it  is  said  that  if  any  one,  whose  estate  is,  or  may  be,  preju- 
diced by  a  private  nuisance,  may  justify  the  entering  into  another's  ground  and 
pulling  down  and  destroying  such  nuisance,  surely  it  cannot  but  follow  d  fortiori 
that  any  one  may  lawfully  destroy  a  common  nuisance.(y)  And  it  is  also  said  that 
it  seems  that  in  a  plea  justifying  the  removal  of  a  nuisance,  the  party  need  not  show 
that  he  did  as  little  damage  as  might  be  -yiz)  but  this  may,  perhaps,  be  doubted,  as, 
even  where  there  is  a  judgment  to  abate  a  nuisance,  it  is  only  to  abate  so  much  oF* 
the  thing  as  makes  it  a  nuisance. (««)* 

It  has  since  been  held,  that  if  there  be  a  nuisance  in  a  highway  a  private  indi^ 
vidual  cannot  of  his  own  authority  abate  it,  unless  it  does  him  special  injury,  an 
he  can  only  interfere  with  it  as  far  as  is  necessary  to  exercise  his  right  of  passin 


,ic  I  c  j-i   along  the  highway,  and  he  cannot  justify  doing  any  damage  to  the  propert 
-I   of  the  *person  who  has  improperly  placed  the  nuisance  in  the  highway,  ii 
avoiding  it,  he  might  have  passed  on  with  reasonable  convenience. (a) 

It  is  also  stated  as  the  better  opinion,  that  the  Court  of  King's  Bench  may,  b] 
a  mandatory  writ, ^;roAtZ)fY  a  nuisance,  and  order  that  it  shall  be  abated;  and  tha' 
the  party  disobeying  such  writ  will  be  subject  to  an  attach  men  t.(&)     Such 
appear  to  have  been  granted  in  some  cases ;  and  the  proceeding  in  one  case  was  thi 
the  judges,  upon  view,  ordered  a  record   to  be  made  of  the  nuisance,  and  sendin^^ 
for  the  offender,  ordered  him  to  enter  into  a  recognizance  not  to  proceed  ;  but 
refusing  to  comply,  the  Court  committed  him  for  the  contempt,  issuing  a  writ 
the  sheriff  on  the  record  made  to  abate  the  building,  and  ordered  the  offender  to 
indicted  for  the  nuisance. (c) 

But  the  more  usual  course  of  proceeding  in  cases  of  nuisances  is  by  indictmens'^^cjti^ 
in  which  the  nuisance  should  be  described  according  to  the  circumstances;  and  it 

should  be  stated  to  be  continuing,  if  that  be  the  fact.(rf).   An  indictment  for  carr"^i^y- 

(w)  See  the  Acts  collected,  Burn's  Just.  tit.  Oaming^  III. 

(z)  The  G  &  7  Will.  4,  c.  66,  imposes  penalties  on  advertising  foreign  or  illegal  lotterie -8 ; 

and  by  the  8  &  9  Vict.  c.  74,  they  must  be  sued  for  bj  the  law  officers  of  the  crown. 

(xx)  Reg.  V.  Crawshaw,  Bell  C.  C.  303.     As  to  lotteries  within  the  42  Geo.  3,  c.  119,         «  3. 
2,  see  Morris  v.  Blackman,  2  H.  &  G.  912. 

(y)  I  Hawk.  P.  C.  c.  75,  s.  12  ;  Bac.  Abr.  tit.  Nuuance  (C). 

(z)  Id.  Ibid.  {zz)  Pott,  p.  456. 

(a)  Dimes  v.  Petley,  15  Q.  B.  276  (69  E.  C.  L.  R.) ;  Mayor  of  Colchester  v,  Brooke,  7      _^Q- 
B.  339  (53  E.  C.  L.  R.) ;  Bateman  v.  Bluck,  18  Q.  B.  870  (83  E.  C.  L.  R.).     And  see  El 
V.  The  London  and  S.  W.  R.  Co.,  2  H.  &  N.  424. 

(h)  Bac.  Abr.  tit.  Nuisance  (C). 

(c)  Rex  V.  Hall,  1   Mod.  76  ;  1  Vent.   169,  s.  c.     And  Bale,  C.  J.,  mentioned  anotl  ^ 

case  in  8  Car.  1,  of  a  writ  to  prohibit  a  bowling-alley  erected  near  St.  Dunstan^s  churcsi-^^^'^" 

{d)  Rex  V.  Stead,  8  T.  R.  142  ;  otherwise  there  will  not  be  judgment  to  abate  it. 

1  Hart  V.  Mayor  of  Albany,  9  Wend.  571  ;  Gates  v.  Blincoe,  2  Dana  158.     If  a  party 
abating  a  nuisance  does  more  injury  to  another  than  is  necessary  to  effect  the  legitimi 
object,  he  is  liable  to  an  action  :  Ibid.     The  destruction  of  a  building  in  which  disorde 
persons  assemble  for  unlawful  purposes,  cannot  be  justified  as  the  abatement  of  a  nnisan 
nor  can  an  assault  upon  one  who  resists  the  destruction  of  his  property  for  each  a  cai 
be  justified  ;  for  it  is  not  the  house,  but  the  disorderly  conduct  permitted  in  it,  that  c 
stitutes  the  nuisance  :  Gray  v.  Ayres,  7  Dana  375.     A  house  of  ill-fame  is  a  aaisance, 
its  destruction  is  unlawful :  Ely  t>.  Niagara  County,  36  N.  Y.  297.     Where  it  is  the  wro 
ful  use  of  a  building  that  constitutes  a  nuisance,  the  remedy  is  to  stop  such  use,  not 
down  or  demolish  the  building:  Barclay  v.  Comm.,  1  Casey  503. 

A  judgment  that  a  nuisance  be  abated  will  only  be  rendered  when  it  is  alleged 
the  nuisance  is  continued  at  the  finding  of  the  indictment:  State  o.  NoyeSi  10  F< 
279. 
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iDg  on  offensive  works  may  state  them  to  be  carried  on  at  snch  a  parish.  It  is  not 
oecessary  to  state  that  they  were  carried  on  in  a  town  or  village  ;(e)  stating  them 
to  be  carried  on  near  a  common  King's  highway,  and  near  the  dwelling-houses  of 
several  persons,  to  the  common  nuisance  of  passengers  and  of  the  inhabitants,  is 
nifficient :  it  need  not  be  stated  how  near  the  highway  or  houses  they  were  car- 
ried on.(/)  The  offence  should  formerly  have  been  charged  to  be  done  ad  com" 
mune  nocumentvm,  "  to  the  common  nuisance  of  all  the  liege  subjects,"  &c.(  g^ 
But  the  want  of  such  a  conclusion  is  cured  by  the  14  &  15  Vict.  c.  100,  s.  24.(A) 

In  some  cases  it  is  no  defence  to  show  that  the  premises,  out  of  which  the 
onisance  arises,  are  in  the  occupation  of  a  tenant,  for  the  receipt  of  the  rent  b  an 
apholding  of  the  nuisance. 

If  the  owner  of  land  erect  a  building  which  is  a  nuisance,  or  of  which  the  occu- 
pation is  likely  to  produce  a  nuisance,  and  let  the  land,  he  is  liable  to  an  indict- 
ment for  such  nuisance  being  continued  or  created  during  the  term.  So  he  is  if 
he  let  a  building,  which  requires  particular  care  to  prevent  the  occupation  from 
being  a  nuisance,  and  the  nuisance  occur  for  want  of  such  care  on  the  part  of  the 
tenant. (t*)  If  a  man  purchase  premises  with  a  nuisance  upon  them,  though  there 
be  a  demise  for  a  term  at  the  time  of  the  purchase,  so  that  the  purchaser  has  no 
opportunity  of  removing  the  nuisance,  yet  by  purchasing  the  reversion  he  makes 
himself  liable  for  the  nuisance.  But  if,  afler  the  reversion  is  ^purchased,  f-^cakk 
the  nuisance  be  erected  by  the  occupier,  the  reversioner  incurs  no  liability ;  *- 
fet  in  such  a  case,  if  there  were  only  a  tenancy  from  year  to  year,  or  any  short 
period,  and  the  landlord  choose  to  renew  the  tenancy  afler  the  tenant  had  erected 
;he  nuisance,  that  would  make  the  landlord  liable.(^)  Where,  therefore,  the  de- 
fendant was  in  the  receipt  of  the  rents  of  some  dwelling-houses,  let  for  short 
periods  to  tenants,  and  two  privies  and  a  sink  belonging  to  them  were  used  in 
XMnmon  by  the  occupiers  of  the  houses ;  it  did  not  appear  whether  any  of  the 
present  tenants  commenced  occupying  the  houses  before  the  defendant  began  to 
■eoeive  the  rents ;  but  the  privies  and  sink  were  used  by  the  tenants  of  those 
>remises  before  his  time;  there  was  no  distinct  proof  of  any  actual  demise  of  the 
>rivie8  and  sink,  but  they  had  regularly  been  cleansed  by  the  persons  occupying 
he  bouses,  until  the  time  of  the  nuisance,  when  the  cleansing  had  been  neglected ; 
be  nuisance  had  arisen  since  the  defendant  began  to  receive  the  rents ;  it  was  held 
bat  the  defendant  was  liable  to  be  indicted  for  the  nuisance. (/)  This  case  under- 
rent  great  consideration  in  a  recent  case  where  the  Court  said,  ^*  If  Rex  v.  Pedley 
8  to  be  considered  as  a  case,  in  which  the  defendant  was  held  liable  because  be  had 
lemised  the  buildings  when  the  nuisance  existed ;  or  because  he  had  relet  them 
ifier  the  u&er  of  the  buildings  had  created  a  nuisance ;  or  because  he  had  under- 
aken  the  cleansing  and  had  not  performed  it;  we  think  the  judgment  right.  But 
f  it  is  to  be  taken  as  a  decision  that  a  landlord  is  responsible  for  the  act  of  his 
enant  in  creating  a  nuisance,  by  the  manner  in  which  he  uses  the  premises  demised ; 
re  think  it  goes  beyond  the  principle  to  be  found  in  any  previously  decided  cases, 
ind  oinnot  assent  to  it;"  for,  '*if  a  landlord  lets  premises,  not  in  themselves  a 
inisance,  but  which  may  or  may  not  be  used  by  the  tenant  so  as  to  become  a 
luisance,  and  it  is  entirely  at  the  option  of  the  tenant  so  to  use  them  or  not,  and 
lie  landlord  receives  the  same  benefit  whether  they  are  so  used  or  not,  the  landlord 
«nnot  be  made  responsible  for  the  acts  of  the  tenant ;  and  d  fortiori  he  would  not 
^  liable  if  he  had  taken  an  obligation  from  the  tenant  not  to  use  them  so  as  to 
veate  a  nuisance,  even  without  reserving  a  right  to  enter  and  abate  a  nuisance  if 
reated.'Xm) 


S)  Bnrr.  333.  (/)  Id.  Ibid. 


)  Vin.  Abr.  tit.  Indictment  (Q  ),    Nuitance^  13 ;  Prat  v,  Stcarn,  Cro.  Jac.  382  ;  Rez  v, 
layward,  Cro.  Eliz.  148 ;  Anon.,  1  Ventr.  26 ;  2  Roll.  Abr.  83 ;  1  Hawk.  P.  C.  c.  75,  sa.  3, 
L«  &.     And  see  Bac.  Abr.  tit.  Nuisance  (B.) ;  Rex  v.  Reynell,  6  East  315. 
k)  Beg.  V.  Holmes,  Dears.  G.  G.  207. 

t)  Rex  V.  Pedley,  1  A.  ^  E.  822  (28  E.  G.  L.  R.) ;  3  N.  ^  M.  627.  See  Russell  v.  Shen- 
i,  3  Q.  B.  449  (43  E.  C.  L.  R.}.  The  duty  of  cleansing  and  repairing  drains  and  sewers, 
jprinA  fade  that  of  the  occapier,  and  does  not  devolve  on  the  owner  merely  as  such. 

tk)  Per  Littledale,  J.,  Ibid.  {I)  Rex  v,  Pedley,  tupra, 

m)  Per  Cariam,  Rich  v.  Basterfield,  4  C.  B.  783  (56  E.  C.  L.  R.),  whei^  \\.  iir«.%\i^\^  >2tA^ 
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Where  a  dangerous  grating  had  existed  over  the  area  of  a  house  for  five  years, 
and  the  rent  for  it  had  hcen  paid  quarterly,  but  there  was  no  further  evidence  of  the 
terms  of  the  holdiiig ;  it  was  held  that  the  landlord  was  liable  for  an  accident 
caused  by  the  state  of  the  grating,  on  the  ground  that  his  permitting  the  tenant  to 
remain  in  occupation  year  after  year,  without  taking  steps  for  the  termination  of 
the  tenancy,  is  equivalent  to  a  new  letting  at  the  end  of  each  year.(wm)  Error  is 
pending  on  this  judgment,  and,  as  it  did  not  appear  that  the  defendant  had  any 
knowledge  of  the  nuisance,  the  decision  seems  very  questionable. 

It  is  no  defence  for  a  master  or  employer  that  a  nuisance  is  caused  by  the  acts  of 
his  servants,  if  such  acts  are  done  in  the  course  of  their  employment;  for  if 
persons  for  their  own  advantage  employ  servants  to  conduct  works,  they  are  answer- 
able for  what  is  done  by  those  servants.(n) 

It  will  be  no  excuse  for  the  defendant  that  the  nuisance,  for  which  he  is  indicted, 
*4fifi1  ^^®  ^^^"  ^"  existence  for  a  great  length  of  *time,  as,  however  twenty  years' 
^  acquiescence  may  bind  parties  whose  private  rights  only  are  afifected,  yet  the 
public  have  an  interest  in  the  suppression  of  public  nuisances  though  of  longer 
standing.(o)  It  has  been  held  that  a  party  could  not  defend  the  putting  his  wood- 
stack  in  the  street  before  his  house,  on  the  ground  that  it  was  according  to  the 
ancient  usage  in  the  town,  leaving  sufficient  room  for  passengers ;  for  it  is  against 
law  to  prescribe  fcr  a  nui8ance,(p)  And  Lord  Ellenborongh,  C.  J.,  said,  in  one 
case,  ^^  Lt  is  immaterial  how  long  the  practice  may  have  prevailed,  for  no  length 
of  time  will  legitimate  a  nuisance.  The  stell  fishery  across  the  river  at  Carlisle 
had  been  established  for  a  vast  number  of  years,  but  Buller,  J.,  held  that  it  con- 
tinued unlawful,  and  gave  judgment  that  it  should  be  abated."(^)  But  in  some 
cases  length  of  time  may  concur  with  other  circumstances  in  preventing  an  obstruc- 
tion from  having  the  character  of  a  nuisance :  as  where,  upon  an  indictment  for  ^ 
obstructing  a  highway  by  depositing  bags  of  clothes  there,  it  appeared  that  the  ^5 
place  had  been  used  for  a  market  for  the  sale  of  clothes  for  above  twenty  yean,  ^  ^^ 
and  that  the  defendant  put  the  bags  there  for  the  purpose  of  sale ;  Lord  Ellen-  — ^- 
borough,  C.  J.,  said,  that  afler  twenty  years'  acquiescence,  it  appearing  to  all  the 
world  that  there  was  a  fair  or  market  kept  at  the  place,  he  could  not  hold  a  man 
to  be  criminal  who  came  there  under  the  belief  tbat  it  was  such  a  fair  or  market, 
legally  instituted. (r)* 

If  the  indictment  be  so  general  that  it  does  not  convey  sufficient  information  to 
the  defendant  to  enable  him  to  prepare  his  defence,  the  Court  will  order  the  prose- 
cutor to  give  the  defendant  a  particular  of  the  several  acts  of  nuisance  be  intends^s  M^ 
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a  landlord,  who  let  a  shop  with  a  chimney  in  it  to  a  tenant  who  made  fires,  the  amok 
from  which  issued  from  the  chimney,  and  caused  a  nuisance,  was  not  responsible  for  it. 
It  has  since  been  held  that  an  action  lies  against  a  person  who  lets  premises  with  a  ruin-^ 
ous  chimney  upon  them,  which  afterwards  falls  and  injures  an  adjoining  building,  on  th 
ground  that  if  the  wrong  causing  the  injury  arises  from  the  nonfeasance  or  misfeasanc 
of  the  lessor,  the  party  suffering  the  injury  may  sue  him :  Todd  v.  Flight,  7  G.  B.  N.  S. 
377  (97  E.  C.  L.  R.).     See  Reg.  v.  Barrett,  mpra,  p.  449. 

(mm)  Ganby  v.  Jubber,  5  B.  &  S.  78  (117  E.  C.  L.  R.). 

(n)  Rex  V.  Medley,  6  C  &  P.  292  (25  E.  C.  L.  R.),  Lord  Denman,  C.  J.  See  antt^^'^^^^ 
p.  169. 

(o)  Weld  V.  Hornby,  7  East  199  ;  and  see  post,  sec.  3. 

\p)  Fowler  v.  Sanders,  Cro.  Jac.  446.  In  Dewell  r.  Sanders,  Cro.  Jac.  490,  the  Courr^^  ^'"^ 
referred  to  this  case  as  deciding  that  *'  none  can  prescribe  to  make  a  common  Doisance^^^^' 
for  it  cannot  have  a  lawful  beginning  by  license  or  otherwise,  being  an  offence  at  commons  ^^on 
law  ;"  and  per  Montague,  C.  J.,  ^'  Neither  the  King  nor  the  lord  of  a  manor  can  giye  an]^_  m~^^^7 
liberty  to  erect  a  common  nuisance." 

(y)  Rex  V.  Cross,  3  Camp.  227. 

(r)  Rex  V.  Smith  and  others,  4  Esp.  111.  See  Bliss  v.  Hall,  4  B.  N.  G.  183  (33  E.  G.  U  '^  ^• 
E.)  ;  Rex  v.  Montague,  4  B.  &  C.  598  (10  E.  C.  L.  R.),  post,  531. 

1  Mills  V.  Hall  et  al.,  9  Wend.  215.  No  length  of  time  renders  a  nuisance  lawful,  oa:^  ^^ 
estops  the  state  from  abating  it,  and  punishing  the  person  who  creates  sach  a  naiaanee^^  •^^' 
Elkins  V.  State,  3  Humph.  543. 

A  party  cannot  defend  an  indictment  for  nuisance  by  showing  its  continued  ezistencs^^^^ 
for  such  a  length  of  time  as  would  establish  a  prescription  against  individuals:  PeopC^^V'^ 
V.  Cunningham,  1  Denio  524. 
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to  proTe.(s)  And  where  the  indictment  is  for  the  obstruction  or  non-repair  of 
highways  which  are  described  generally,  a  particular  of  the  several  highways  ob- 
structed or  out  of  repair  may  be  obtained  (/) 

All  common  nuisances  are  regularly  punishable  by  fine  and  imprisonment :  but, 
as  the  removal  of  the  nuisance  is  usually  the  chief  end  of  the  indictment,  the 
Court  will  adapt  the  judgment  to  the  nature  of  the  case.  Where  the  nuisance, 
therefore,  is  stated  in  the  indictment  to  be  continuing^  and  does  in  fact  exist  at  the 
time  of  the  judgment,  the  defendant  may  be  commanded  by  the  judgment  to 
remove  it  at  his  own  costs  :(u)  but  only  so  much  of  the  thing  as  causes  the  nuisance 
ought  to  be  removed ;  as  if  a  house  be  built  too  high,  only  so  much  of  it  as  is  too 
high  should  be  pulled  down ;  and  if  the  indictment  were  for  keeping  a  dye-house, 
or  carrying  on  any  other  stinking  trade,  the  judgment  would  not  be  '''to  pull 
down  the  building  where  the  trade  was  carried  on.(v)  So  in  the  case  of  a 
glass-house,  the  judgment  was  to  abate  the  nuisance,  not  by  pulling  the  house 
aown,  but  only  by  preventing  the  defendant  from  using  it  again  as  a  glass-house. (tr) 
But  where  the  indictment  does  not  state  the  nuisance  to  be  continuing,  a  judgment 
to  abate  it  would  not  be  proper.  In  a  case  where  this  point  arose.  Lord  Kenyon, 
C.  J.,  said,  ^^  When  a  defendant  is  indicted  for  an  existing  nuisance,  it  is  usual  to 
state  the  nuisance  and  its  continuance  down  to  the  time  of  taking  the  inquisition ; 
it  was  so  stated  in  Rex  v.  Pappineau^ct  adhuc  existit;  and  in  such  cases  the  judg- 
ment should  be  that  the  nuisance  be  abated.  But  in  this  case  it  does  not  appear 
in  the  indictment  that  the  nuisance  was  then  in  existence ;  and  it  would  be  absurd 
to  give  judgment  to  abate  a  supposed  nuisance  which  does  not  exist.  If,  however, 
the  nuisance  still  continue,  the  defendant  may  be  again  indicted  for  continuing 
iL'\x) 

The  5  Will.  &  M.  c.  11,  s.  3  enacts,  that  if  a  defendant  prosecuting  a  writ  of 
certiorari  (as  mentioned  in  the  Act)  be  convicted  of  the  offence  for  which  he  is 
iDdicted,  the  Court  of  King's  Bench  shall  give  reasonable  costs  to  the  prosecutor  if 
lie  be  ihe  party  grieved^  or  be  a  justice,  &c.,  or  other  civil  officer,  who  shall  prose- 
cute for  any  fact  that  concerned  them  as  officers  to  prosecute  or  present.  Upon 
t^his  clause  it  was  decided,  thac  persons  dwelling  near  to  a  steam-engine,  which 
emitted  volumes  of  smoke  affecting  their  breath,  eyes,  clothes,  furniture,  and  dwell- 
ing-houses, and  prosecuting  an  indictment  for  such  nuisance,  are  parties  grieved 
entitled  to  their  costs,  the  defendants  having  removed  the  indictment  from  the 
sessions  by  certiorari,  and  been  afterwards  convicted. (y) 

The  1  &  2  Geo.  4,  c.  41,  reciting  the  great  inconvenience  and  injury  sustained 
Iroin  the  improper  construction  and  negligent  use  of  furnaces  employed  in  the 
'vrorking  of  engines  by  steam,  and  that  though  such  nuisance,  being  of  a  public 
xiature,  is  abatcable  as  such  by  indictment,  the  expense  had  deterred  parties  suffer- 
i«ig  thereby  from  seeking  the  remedy  given  by  law,  enacts  that  '^  it  shall  and  may 
be  lawful  for  the  Court  by  which  judgment  ought  to  be  pronounced,  in  case  of 
oionvictiou  on  any  such  indictment,  to  award  such  costs  as  shall  be  deemed  proper 
mnd  reasonable  to  the  prosecutor  or  prosecutors,  to  be  paid  by  the  party  or  parties 
8o  convicted  as  aforesaid ;  such  award  to  be  made  either  before  or  at  the  time  of 
I>ronounciug  final  judgment,  as  to  the  Court  may  seem  fit." 

8ec.  2,  if  it  shall  appear  to  the  Court  by  which  judgment  ought  to  be  pronounced 
tlaat  the  grievance  may  be  remedied  by  altering  the  construction  of  the  furnace,  it 
aball  be  lawful  for  the  Court,  without  the  consent  of  the  prosecutor,  to  make  such 

(«)  Rex  r.  Garwood,  3  A.  &  E.  815  (30  E.  G.  L.  R.). 

(<)  Rex  V.  Marquis  of  Downshire,  4  A.  &  E.  698  (31  E.  G.  L.  R.) ;  Reg.  v.  iDhabitants  of 
I^embridge,  Jane  26,  1841,  Patteson,  J.,  at  chambers  ;  and  no  affidavit  is  necessary,  as  the 
■Necessity  for  particulars  appears  on  the  face  of  the  indictment  :  Reg.  v.  Probert,  Dears.  G. 
O.  32  (tf ) ;  Reg.  r.  Flower,  7  D.  P.  G.  665. 

(u)  2  Roll.  Abr.  84;  1  Hawk.  P.  G.  c.  76,  «.  14;  Rex  v,  Pappineau,  1  Str.  086. 

(r)  Rex  V.  Pappineau,  tupra;  9  Go.  53  ;  Godb.  221. 

(w)  Go  Ent.  92  h. 

(x)  Rex  r.  Stead,  8  T.  R.  142.  A  strong  opinien  was  intimated  upon  the  point  when  the 
*^me  case  was  previously  brought  before  the  Goart  in  another  shape :  Rex  v.  The  Justices 
^T  Yorkshire,  7  T.  R.  468. 

(jr)  Viti,  p.  Dewsoap,  16  East  194. 
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orders  as  shall  be  by  the  Court  thought  expedient  for  preyenting  the  nuisance  in 
future,  before  passing  final  sentence  on  the  defendant. 

♦4581  *Sec.  3,  the  provisions  relating  to  the  payment  of  costs  and  the  altera- 
-^  tion  of  furnaces,  shall  not  extend  to  the  owners  or  occupiers  of  any  furnaces 
or  steam-engines,  erected  solely  for  the  purpose  of  working  mines  of  different  de- 
scriptions, or  employed  solely  in  the  smelting  of  ores  and  minerals,  or  in  the  manu- 
Picturing  the  produce  of  ores  or  minerals,  on  or  immediately  adjoining  the  premises 
where  they  are  raised. 

The  16  &  17  Vict.  c.  128,  18  &  19  Vict.  cc.  116,  121,  and  23  &  24  Vict  c.  77, 
contain  numerous  excellent  provisions  for  the  removal  of  nuisances  and  the  pre- 
vention of  diseases,  but  they  do  not  fall  within  tlie  scope  of  this  work. 

Sec,  IT. —  0/  Nuisances  to  Public  Highways. 

In  treating  of  nuisances  to  public  highways,  we  may  consider,  in  the  first  place^ 
what  is  a  public  highway ;  secondly,  of  nuisances  to  a  public  highway  by  obstruo 
tion ;  and,  thirdly,  of  nuisances  to  a  public  highway  by  the  neglect,  on  the  part  o 
those  who  are  liable,  to  put  it  in  repair. 

The  word  highway  originally  denoted  a  public  way,  which  was  raised  above  th 
level  of  the  lands  through  which  it  ran.  Such  ways  are  of  extreme  antiquity 
When  the  Israelites  asked  leave  to  pass  through  Edom,  they  said,(a)  "  We  will  _ 

by  •^7??)"  the  raised  road  or  highway.(i)     And  it  is  very  remarkable  that  th 

same  way  is  called  just  beforc,(c)  "tW^  TO>  the  king's  track((n  or  way.     So  tha' 
here  we  have  the  well-known  expression,  "the  king's  highway,    which  in  our  ol 
records  is  aha  regia  via^(^c)  and  in  our  year  books  h^ut  chimin  le  Roy.(^f)     Lon 
ago,  however,  highway  has  been  applied  not  only  to  every  public  way  on  land  b 
also  on  water. 

Highway  is  said  to  be  the  genus  of  all  public  ways ;(  g)  of  which  there  are 


kinds :  a  footway  ;(A^  a  foot  and  horseway,  which  is  also  a  pack  and  prime-way 

lua  cj 


and  a  foot,  horse  and  cartway. (i)     Whatever  distinctions  may  exist  between 
ways,  it  seems  to  be  clear  that  any  of  them,  when  common  to  all  the  King's  su 
jects,  whether  directly  leading  to  a  market-town,  or  beyond  a  town  as  a  thoroughfa 
to  other  towns,  or  from  town  to  town,  may  properly  be  called  a  highway;  an» 
that  the  last,  or  more  considerable  of  them,  has  been  usually  called  the  King^ 
*4fiQl  *highway.(7i;)     But  a  way  to  a  parish  church,  or  to  the  common  fields 
-•  a  town,  or  to  a  private  house,  or  perhaps  to  a  village,  which  terminal 
there,  and  is  for  the  benefit  of  the  particular  inhabitants  of  such  parish,  house, 
village  only,  is  not  a  highway,  because  it  belongs  not  to  all  the  King's  subjects, 
only  to  some  particular  persons,  each  of  whom,  as  it  seems,  may  have  an  action  o 
the  case  for  a  nuisance  therein.(0     But  in  a  case,(m)  where  a  public  footway  w 


(a)  Numb.  xx.  19. 

'h)  Isai.  Ixii.  11,  shows  this  to  be  the  correct  meaning  of  the  word. 
)  Numb.  XX.  17. 

i)  The  English  word  "  track"  is  either  from  the  Hebrew  word,  d  being  changed  into        ^^  '» 
or  from  the  Arabic,  which  is  from  the  Hebrew  with  a  similar  change. 

(«)  2  iDSt.  701.  (/)  33  Hen.  6,  26. 

(g)  Reg.  t'.  Saintiff,  6  Mod.  255. 

(h)  Where  a  perambulator,  eighteen  inches  wide  and  fourteen  pounds  weight  was  pnsh^  .^cd 
along  a  public  footway  leading  from  a  road  into  a  square,  Bj^les,  J.,  left  it  to  thejoiy  ^^ 
say  whether  this  was  a  usual  accompaniment  of  a  large  class  of  foot  passengers,  and  i  ^^ 

small  and  light  as  neither  to  be  a  nuisance  to  other  passengers  or  injurioas  to  the  soL^^  ^i^* 
Reg.  V.  Mathias,  2  F.  &  F.  570.     The  jury  were  discharged. 

(i)  Co.  Lit.  5G  a. 

(k)  Id.  Ibid.     1  IJawk.  P.  C.  c.  76,  s.  1 ;  Bac.  Abr.  tit.  Highways  (A.)     And  in  a 
where  the  lerminus  ad  quern  was  laid  to  be  a  public  highway,  and  it  appeared  in  evidei 
that  it  was  a  public  footway,  it  was  held  that  the  description  was  sufficient:  Allen 
Ormond,  8  East  4. 

{I)  1  Hawk.  P.  C.  c.  76,  s.  1.     So  by  Hale,  0.  J.,  in  Austin's  case,  1  Vent  189.    A 
leading  to  any  market  town,  and  common  for  all  travellers,  and  communicating  witb 
great  road,  is  a  highway:  but  if  it  lead  only  to  a  church,  or  to  a  house  or  village,  or 
fields,  it  is  a  private  way. 

(m)  Rex  V,  Marchioness  of  Downshire,  4  A.  A  E.  232  (31  E.  C.  L.  ^)\  ^  V.  ik- 


BAP.  XXX.  §  II.]         What  a  Public  Highway,  •     459 

Mcribed  as  leading  to  a  parish  church,  it  appeared  that  the  way  led  to  an  inclo- 
ore  coDtainiDg  the  site  of  the  old  parish  church,  which  had  heen  pulled  down,  and 
he  new  parish  church,  and  that  the  path  formerly  went  to  the  old  church,  and  a 
lew  path  led  from  it  to  the  new  church,  and  it  was  left  to  the  jury  whether  the 
ttth  up  to  the  new  church  had  been  dedicated  to  the  public,  a  verdict  found  for 
he  crown,  and  no  objection  was  made  on  the  ground  that  there  could  not  be  a 
»ablio  way  to  a  church.  And  where  a  road  led  to  the  house  of  the  vicar  of  a 
iftrish  and  of  three  other  persons,  and  to  the  parish  church,  but  terminated  there, 
ind  was  not  a  thoroughfare,  and  the  justices  made  an  order  under  the  5  &  6  Will. 
[y  c.  50,  s.  73,  to  remove  a  quantity  of  rubbish  from  it;  it  was  held  that  they  had 
orisdiction  to  determine  whether  this  was  a  highway  or  not.(n^  In  one  case,  a 
rery  learned  judge  said,  he  had  great  difficulty  in  conceiving  tnat  there  can  be  a 
>abiic  highway  which  is  not  a  thoroughfare,  because  the  public  at  large  cannot  well 
)e  in  the  use  of  it.(o)  It  has  been  held,  that  where  there  never  was  a  right  of 
horoughfare  a  jury  might  find  that  no  public  way  existed;  but  it  has  never  been 
lettled  that,  where  there  had  been  a  public  right  of  passing  through,  the  right  of 
my  was  abolished  by  stopping  one  end  of  the  passage  by  a  legal  order  of  justices. 
f  the  stoppage  were  legally  made,  that  would  not  make  the  remaining  passage  not 
Hiblic  (}))  And  where  a  public  footway  extended  into  two  parishes,  it  was  held 
hat  certain  inclosurc  commissioners  might  stop  up  so  much  of  the  footway  as  lay 
Q  one  of  the  parishes,  and  it  seems  to  have  been  considered  that  the  part  which 
ay  in  the  other  parish  remained  a  public  way.(^) 

It  has  since  been  expressly  held,  that  there  may  be  a  puUio  way  over  a  place 
rhich  is  not  a  thoroughfare,  and  that  it  is  a  question  for  the  jury  whether  it  does 
txiBt  or  not.  Where  therefore  a  court  opening  into  a  public  street  had  no 
Iftoroughfare  through  it,  but  contained  fourteen  or  fifteen  houses,  and  had  been 
Mtved  by  commissioners  under  the  12  Geo.  3,  c.  68,  and  always  lighted  by  the 
larish,  and  the  jury  found  that  it  was  a  '^'public  highway;  it  was  held  that  r^e^^A 
here  might  be  a  highway  under  these  circum8tances.(r)  So  a  large  square  ■- 
rith  only  one  entrance,  or  a  promenade,  the  owner  of  which  has,  for  many  years, 
>enDitted  all  persons  to  go  into  and  round  it,  may  become  a  public  highway.(s) 

^2.    See  also  Williams's  case,  5  Go.   72  6f  2  Roll.  84,  pi.  15;  Rex  v.  Rejnell,  6  East 
15. 

(n)  Williams  v.  Adams,  2  B.  &  S.  312  (110  fi.  C.  L.  R.). 

(o)  By  Abbott,  0.  J.,  in  Wood  p.  Veale,  5  B.  &  A.  454  (7  E.  C.  L.  R.). 

Ip)  Per  Patteson,  J.,  Rex  v.  Marquis  of  Downsbire,  4  A.  &  E.  698  (31  E.  C.  L.  R.);  6 
r.  k  M.  92. 

(q\  Gwyn  v.  Hardwicke,  1  H.  &  N.  49. 

fr)  Batemaa  v.  Black,  18  Q.  B.  870  (83  3-  C.  L.  R.). 

(«j  Per  Lord  Campbell,  C.  J.,  Ibid.  In  Campbell  v.  Lang,  1  Macq.  Sco.  App.  Cas.  451,  a 
•lablic  way  terminating  at  the  interior  of  the  confluence  of  two  rivers  was  claimed,  and 
t  was  held  that  such  a  way  might  exist,  as  it  might  go  further  on  so  as  ultimately  to  reach 
'  good  terminus;  but  Lord  Cranworth,  C,  doubted  whether  there  could  be  *'a  public 
■Qfbt  of  way  from  a  given  public  place,  but  neither  terminating  in  a  public  place  nor 
^mdiog  to  a  public  place"  by  the  law  of  Scotland  *<any  more  than  it  is  by  the  law  of 
■ngland."  In  Young  v.  Cuthbertson,  1  Macq.  Sco.  Ap.  C.  455,  on  the  trial  of  an  issue 
^bether  there  existed  a  public  right  of  way  from  Burntisland  through  the  appellant's 
^nd  to  Staleyburn  and  Aberdour,  after  a  verdict  for  the  respondents,  it  was  objected  that 
b«  jadge  was  wrong  in  holding  it  not  necessary  that  a  public  way  should  terminate  in  a 
Hblic  place.  Lord  Cranworth,  "Suppose  a  right  of  way  ft'om  Hyde  Park  Corner  to  the 
^fldison  Road.  It  would  not  be  necessary  to  prove  that  the  Addison  Road  had  been  a 
^blic  place  for  forty  years.  It  would  be  enough  to  show  that  the  way  was  public  to 
^^ord.  Besides,  it  may  not  always  be  indispensable  to  show  an  exit.  The  way  may  ter- 
minate in  A  eul  df  sne,  such  as  Connaught  Place  ;"  and  in  giving  judgment  his  Lordship 
^ded,  *'  then  it  is  said  that  the  issue  was  objectionable  for  this  reason,  that  Staleyburn 
^  not  a  public  place;  but  even  supposing  that  Staleyburn  is  not  a  public  place,  still  if 
^«  right  of  way  went  beyond  it,  that  would  be  sufficient.  If,  indeed,  Staleyburn  had 
^^n  a  mere  private  house,  to  which  the  public  had  been  in  the  habit  of  going  from 
Carntisland  and  returning  back  again,  I  believe  the  case  would  not  have  properly  come 
'^thin  the  description  of  a  public  right  of  way  ;  for  the  owner  might  destroy  the  house, 
'^fl  shut  up  the  way,  and  then  there  would  be  an  end  of  it.  But  here  the  right  of  way 
Kt«nded  further,  it  had  a  public  terminus  at  each  end."  No  authority  is  referred  \a  vcl 
^er  of  these  cases.    See  Reg.  v.  Hawkhurst,^o«/,  p.  466. 
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A  custom  for  the  freeman  and  citizens  of  a  town  on  a  particular  day  in  the  year 
to  enter  upon  a  close  for  the  purpose  of  holding  horse-races  thereon,  is  a  good 
custom.(««) 

There  arc  many  towns  in  which  the  market-places  are  large,  and  the  public  have 
clearly  the  right  of  passing  backwards  and  forwards,  over  each  and  every  part  of 
them ;  and  it  should  seem  that  an  indictment  alleging  a  right  in  the  public  to  pass 
and  repass  in,  over,  and  across  each  and  every  part  of  such  a  place  would  be  valid. 

A  question  here  presents  itself  whether  there  may  not  exist  a  public  right  of 
walking  over  a  close  in  every  direction,  though  there  be  but  one  entrance  to  the 
close.  There  certainly  may  be  such  a  private  right.  A  plaintiff  alleged  a  right  of 
private  way  over  and  along  the  terrace  walk,  and  a  user  of  that  way  for  many 
years  was  proved,  and  also  a  grant  of  the  free  liberty,  use,  benefit  and  privilege  of 
the  terrace  walk  with  other  inhabitants ;  it  was  objected  that  the  right  proved  was 
not  a  right  of  way,  but  a  right  to  use  the  walk  for  pleasure  only.  That  the  right 
was  altogether  different  from  the  right  of  way  claimed.  It  was  like  the  privilege 
which  the  builder  of  a  square,  who  reserves  the  centre  for  a  garden  common  to  all 
the  houses,  grants  to  the  tenants  of  the  houses  of  walking  about  the  garden }  but 
the  objection  was  overruled.  Patteson,  J.,  ^*  I  do  not  understand  the  distinction 
that  has  been  contended  for  between  a  right  to  walk,  pass  and  repass,  forwards  and 
backwards  over  every  part  of  a  close,  and  a  right  of  way  from  one  part  of  a  close 
to  another.  What  is  a  right  of  way  but  a  right  of  way  to  go  forwards  and  back- 
wards from  oue  place  to  another  ?"  Wightman,  J.,  ''  The  right  proved  is  a  right 
of  passage  backwards  and  forwards  over  every  part  of  the  close ;  the  right  claimed 
is  less  than  this;  but  it  is  included  in  it,  being  a  right  of  way  from  one  part  of  the 
close  to  anuther.'^/)  In  an  old  case  a  defendant  prescribed  that  all  the  inhabit- 
ants of  a  vill  from  time  immemorial  had  been  used  to  dance  in  a  close  at  all  times- 
of  the  year  at  their  free  will  for  their  recreation,  and  it  was  held  that  this  was  a^ 
good  custom. (ti^  Now  coupling  these  decisions  with  those  as  to  public  highway^«- 
*afin  ^^^^^  there  are  no  *thoroughfares,  it  may  fairly  be  inferred  that  the  public 
^  may  in  point  of  law  have  a  right  of  passing  and  repassing  over  every  par 
of  a  close,  whatever  its  shape  or  size  may  be. 

It  is  nut  to  be  understood  by  the  term  cart-way^  that  the  way  is  to  be  used  onl; 
with  the  particular  vehicle  called  a  cart;   for  if  it  is  a  common  highway  fc 
carriages,  it  is  a  highway  for  all  manner  of  things. (r)     Many  public  highwaj 
however,  as  a  footway,  are  to  be  used  only  in  a  particular  mode.     Thus,  though 
towing-path  is  to  be  used  only  by  horses  in  towing  vessels,  yet  it  is  a  comm( 
highway  for  that  purpose. («r)     And  where  a  railway  or  tram-road  was  made  undi 
the  authority  of  an  Act  of  Parliament,  by  which  the  proprietors  were  incorporate 
and  by  which  it  was  provided  that  the  public  should  have  the  beneficial  enjoyme^ 
of  it,  such  railway  or  tram-road  was  taken  to  be  a  public  highway.(x)  

The  public  have  only  a  right  to  use  the  land  over  which  a  public  road  passes  t  .or 
the  purpose  of  passage,  and  therefore  a  person  cannot  justify  using  a  highway  MHbr 
the  purpose  of  racing  upon  \t.(xx) 

The  number  of  persons  who  may  be  entitled  to  use  the  way,  or  may  be  obliged  to 

repair  it,  will  not  make  it  a  public  way,  if  it  bo  not  common  to  all  the  Kin ^^ 

subjects.     Thus,  where  the  commissioners  under  an  inclosure  Act  set  out  a  priv =ate 

road  for  the  use  of  the  inhabitants  of  nine  parishes,  directing  the  inhabitants  of         six 
of  those  parishes  to  keep  it  in  repair,  it  was  held  that  no  indictment  could  be  s' 
ported  against  those  six  parishes  for  not  repairing  it,  because  it  did  not  concern 
public.     It  was  argued,  amongst  other  reasons  in  support  of  the  indictment, 
there  was  no  other  remedy,  for  there  were  not  less  than  250  persons  who  were  lii 

(m)  Mounsej  v.  Ismay,  1  H.  &  C.  729. 
\t)  Duncan  ».  Louch,  6  Q.  B.  904  (51  E.  C.  L.  R.). 

(ti)  Abbott  V.  Weekly,  1  Lev.  177,  cited  by  Lord  Cranworth,  C  ,  Yonng  v,  Cuthber 
9upra 


(v)  Rex  V.  Hatfield,  Gas.  temp.  Hardw.  315;  s.  c,  8  East.  R.  6  (a). 
(w)  Per  Bayley,  J.,  in  Rex  v,  8e?ern  and  Wye  R.  Co.  2  B.  A  A.  648. 
Iz)  Rex  V.  Severn  and  Wye  R.  Co.,  2  B.  &  A.  646. 
{xx)  Sowerby  v,  Wadswortb,  3  F.  &  F.  734. 
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to  the  repair  of  the  road,  and  that  the  difficulty  of  suing  so  many  persons  together 
was  almost  insuperable.  But  the  Court  said  that,  however  convenient  it  might  be 
that  the  defendants  should  be  indicted,  there  was  no  legal  ground  on  which  this 
indictment  could  be  supported ;  that  the  known  rule  was  that  those  matters  only 
which  concerned  the  public  were  the  subject  of  an  indictment ;  that  the  road  in 
question,  being  described  to  be  a  private  road,  did  not  concern  the  public,  nor  was 
of  a  public  nature,  but  merely  concerned  the  individuals  who  had  a  right  to  use  it; 
and  that  the  question  was  not  varied  by  the  circumstance  that  many  individuals 
were  liable  to  repair,  or  that  many  others  were  entitled  to  the  benefit  of  this  road.(^) 

Though  a  highway  is  said  to  bo  the  King's,  yet  this  must  be  understood  as 
meaning  that  in  every  highway  the  King  and  his  subjects  may  pass  and  repass  at 
their  pleasure ;  for  the  freehold  and  all  the  profits  as  trees,  mines,  &c.,  belong  to 
the  lord  of  the  soil,  or  to  the  owner  of  the  land  on  both  sides  the  way. (2;)  The 
rights,  however,  of  the  owner  of  the  soil  will  be  subject  to  those  of  the  public 
as  to  their  exercise  of  the  right  of  way  in  its  full  extent  Thus  it  seems  to  be 
established,  that  if  a  common  highway  is  so  foundrous  and  out  of  repair  as  to  become 
impassable,  or  even  dangerous  to  be  travelled  over,  or  incommodious,  the  public 
*have  a  right  to  go  upon  the  adjacent  ground ;  and  tnat  it  makes  no  differ-  r^Aao 
enne  whether  such  ground  be  sown  with  grain  or  not.(a)  But  it  is  a  right  ■- 
of  passage  only  which  is  given  up  by  the  owner  of  the  soil,  even  where  the  way  is 
dedicated  by  him  to  the  public.  Thus  where  in  an  action  of  trespass,  a  case  was 
made  that  the  place  where  the  supposed  trespass  was  committed  was  formerly  the 
property  of  the  plaintiff,  who  some  years  ago  had  built  a  street  upon  it,  which  had 
ever  since  been  used  as  a  highway,  that  the  defendant  had  lands  contiguous,  parted 
only  by  a  ditch,  over  which  he  had  laid  a  bridge,  the  end  of  which  rested  on  the 
highway ;  and  it  was  insisted,  for  the  defendant,  that  by  the  plaintiff's  having 
made  this  a  street,  it  was  a  dedicaiion  of  it  to  the  public,  and  that  he  could  not 
therefore  sue  as  for  a  trespass  on  his  property ;  the  Court  held  that  though  it  was 
a  dedication  to  the  public,  so  far  as  the  public  had  occasion  for  it,  which  was  only 
for  a  right  of  passage,  it  never  was  understood  to  be  a  transfer  of  the  absolute 
property  of  the  8oil.(^) 

A  way  may  become  a  public  highway  by  a  dedication  of  it  by  the  owner  of  the 
soil,  to  the  public  use.  Thus  where  the  owners  of  the  soil  suffered  the  public  to  have 
the  free  passage  of  a  street  in  London,  though  not  a  thoroughfare,  for  eight  years, 
without  any  impediment  (such  as  a  bar  set  across  the  street,  and  shut  at  pleasure, 
irhich  would  show  the  limited  right  of  the  public),  it  was  held  a  sufficient  time  for 
presuming  dedication  of  the  way  to  the  public.(c)  So  where  a  street,  communi- 
cating with  a  public  road  at  each  end,  has  been  used  as  a  public  road  for  four  or 
five  years,  it  was  held  the  jury  might  presume  a  dedication. (</)  And  though  if 
the  land  had  been  under  lease  during  that  time,  or  even  for  u  much  longer  period, 
the  acquiescence  of  the  tenant  would  not  have  bound  the  landlord,  without  evidence 
of  his  knowledge(e)  yet  it  was  held,  that  where  a  way  had  been  used  by  the  public 

(y)  Rex  V.  Richards,  8  T.  R.  634. 

(2)  Bac.  Abr.  tit.  Ilighwaya  (B.) ;  Com.  Dig.  Chemin  (A.)  2.  The  Marquis  of  Salisbury  v. 
Great  N.  R.  Co.,  5  C.  B.  X.  S.  174  (94  E.  C.  L.  R.).  The  presumption,  that  the  soil  of  a 
road  U9que  ad  medium  Jilum  via  belongs  to  the  owners  of  the  adjoining  lands,  applies  to  both 
public  and  private  roads :  Holmes  v.  Bellingham,  7  C.  B.  N.  S.  329  (97  E.  C.  L.  R.) ;  Ber- 
ridge  V.  Ward,  10  C.  B.  N  S.  400  (100  E.  C.  L.  R.) ;  Smith  v.  Howden,  14  C.  B.  N.  S. 
398  (108  E.  C.  L.  R  ) ;  l^g  v.  The  Strand  Board  of  Works,  4  B.  &  S.  526  (116  E.  C.  L.  R.). 

(<2)  1  Roll  Abr.  390  (A.)  pi.  1,  and  (B.)  pi.  1.  Absor  r.  French,  2  Show.  2« ;  Taylor  v. 
Whitehead,  Dougi.  749. 

(6)  Sir  John  Lade  v.  Shepherd,  2  Str.  1004. 

(c)  Trustees  of  the  Rugby  Charity  v.  Merryweather,  11  East  375,  in  the  note.  Lord 
KenyoQ  also  said,  "  In  a  ^reat  case,  which  was  much  contested,  six  years  was  held  suffi- 
cient." But  some  observations  were  made  upon  this  doctrine;  and  it  was  somewhat 
shaken  in  the  case  of  Woodyer  v.  lladden,  5  Taunt.  125  (1  E.  C.  L.  R.),  po9t^  p.  463, 
«»oie  (o). 

yd)  Jarvis  v.  Dean,  3  Biag.  447  (U  E.  C.  L.  R.),  the  street  was  neither  paved  nor  lighted, 
but  highway  and  paving  rates  had  been  paid. 

(<)  Trustees  of  the  Rugby  Charity  v.  Merryweather,  11  East  375;  Wood  d,\^«\^  po%\. 
p.  464. 
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for  a  great  number  of  years  over  a  close  io   the  hands  of  a  succession  of  tenants, 
the  privity  of  the  landlord,  and  a  dedication  by  him  to  the  public  might  be  pre- 
sumed, although  he  was  never  in  the  actual  possession  of  the  close  himself,  and  was 
not  proved  to  have  been  near  the  spot.(/)     And  it  was  also  held  in  this  case  that 
where  a  way  had  been  so  used,  notice  of  the  fact  to  the  steward  is  notice  to  the 
landlord.(^)     In  a  case  where  it  appeared  that  a  passage,  leading  from  one  part  to 
another  of  a  public  street  (though  by  a  very  circuitous  route)  made  originally  for 
private  convenience,  had  been  open  to  the  public  for  a  great  number  of  years, 
without  any  bar  or  chain  across  it,  and  without  any  interruption  having  been  given 
Ui  persons  passing  through  it,  it  was  ruled,  that  this  must  he  considered  as  a  way 
dedicated  to  the  public.(A)     But  the  erection  of  a  bar  to  prevent  the  passing  of 
*4.H^1   carriages,  rebuts  the  *presumption  of  a  dedication  to  the  public;  althougli 
^   the  bar  may  have  been  long  broken  down  :  and  though  such  a  bar  do  not 
impede  the  passing  of  persons  on  foot,  no  public  right  to  a  footway  is  acquired,  as 
there  can  be  no  partial  abandonment  to  the  public.(t)     And  it  has  been  ruled  that 
the  owner  of  the  soil  may  replace  the  bar  after  it  has  been  taken  away  for  twelve 
years. (A;)     Where  land  is  vested  in  fee  in  trustees  for  certain  public  purposes,  they 
may  dedicate  the  surface  to  the  use  of  the  public  as  a  highway,  provided  such  use 
be  not  inconsistent  with  the  purposes  for  which  the  land  is  vested  in  them.     Com- 
missioners for  drainage,  being  authorized  by  an  Act  to  make  drains  and  dispose  of 
the  earth  in  forming  banks  on  the  sides  thereof,  made  a  drain,  and  with  the  earth 
taken  from  it  made  a  bank  on  one  side  of  it,  which  had  been  used  for  twenty-five 
years,  as  a  public  highway :  it  not  appearing  that  the  cleansing  of  the  drains  or 
any  other  purpose  of  the  Act  had  been  or  was  likely  to  be  interfered  with  by  such, 
user  of  the  soil,  it  was  held  that  a  dedication  might  be  made  by  the  commis— 
sioners.(^)     So  a  canal  company  may  dedicate  a  way  to  the  public,  as  other  person^ 
or  corporate  bodies  may  do.     They  are  the  masters  of  their  own  property ;  an<  ~ 
though  they  may  be  answerable  to  the  rest  of  the  proprietors  for  failure  of  duty 
there  is  no  reason  why  the  public  may  not  by  user  gain  a  right  of  way  against  thei 
as  well  as  against  any  other  individuals. (m)     But  it  seems  that  there  must 
some  owner  who  can  dedicate   the  way  to  the  public,  otherwise  the  road   wi 
not  become  a  public  way.(n)     In  every  case  the  facts  must  be  such  as  are  si 
cient  to  show  that  the  owner  meant  to  give  the  public  a  right  of  way  over  his  som  1, 
before  a  dedication  by  him  will  be  presumed.     Thus  in  a  case,  where  the  plaint' 
erected  a  street  leading  out  of  a  highway  across  his  own  close,  and  terminating 
the  edge  of  the  defendant's  adjoining  close,  which  was  separated  by  the  defeodan* 
fence  from  the  end  of  the  street  for  twenty-one  years,  during  nineteen  of  which  t^ 
houses  were  completed,  and  the  street  publicly  watched,  cleansed  and  lighted,  a." 
both  footways  and  half  the  horseway  paved  at  the  expense  of  the  inhabitants :  it 
held,  that  this  street  was  not  so  dedicated  to  the  public,  that  the  defendant,  pulli       -ng 
down  his  wall,  might  ent«r  it  at  the  end  adjoining  to  his  land,  and  use  it  as  a  hi^^^h' 
way.(o)     And  nothing  done  by  a  lessee  without  the  consent  of  the  owner  of  the  ^^ 

(/)  Rex  V.  Barr,  4  Camp.  16.  {ff)  Id.  ibid. 

(h)  Rex  V.  Lloyd,  1  Camp.  260. 

(t)  Roberts  v.  Karr,  cor.  Heath,  J.,  Kingston  Lent  Ass.  1808;  1  Campb.  261,  note 
but  8ee/>o«/,  p.  469. 

{k)  Lethbridge  v.  Winter,  Somerset  Spr.  Assiz.  1808,  eor,  Marshall,  Seijt.,  1  Campb. 
in  the  note. 

{I)  Rex  p.  Leake,  b  B.  k  Ad.  469  (27  E.  C.  L.  R.)  2  N.  &  M.  583. 

(m)  The  Surrey  Canal  Co.  v.  Hall,  1  M.  &  G.  392  (39  E.  C.  L.  R.).     See  this  case, 
p.  468. 

(n)  Rex  V.  Edmonton,  1  M.  &  Rob.  24.     See  the  CAStjpost^  p.  507.  _ 

(o)  Woodyer  v.  Hadden,  5  Taunt.  125,  Chambre,  J.,  tUttent.    In  this  case  Mansfield,  1— ^  •  •^•i 
said,  ''  No  one  can  respect  Lord  Kenyon  more  than  I  do ;  but  I  always  thought,  as  to        ^^ 
Rugby  case  (an^e,  note  (c)),  there  was  reason  to  doubt.     I  never  could  discover  whenw-^  *^* 
dedication  began ;  he  says  that  during  the  lease  there  was  no  dedication,  but  that  c^'^g^^ 
years'  acquiescence  afterwards  were  sufficient ;  he  says  that  in  another  case,  six  f  ^w* 
were  held  to  be  enough,  not  naming  the  case; — if  six,  why  not  one?    Why  not  hm^f* 
year  7    It  would  then  become  necessary  for  every  reyersioner,  coming  into  poMessioO  of 
his  estate  after  a  lease,  instantly  to  put  up  fences  all  round  his  property,  to  prerest  ^^' 
cation."    And  see  Rex  v.  Hudson,  2  Str.  909. 
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will  give  a  right  of  way  to  the  puhlic.  Thus  in  a  case  of  an  action  of  trespass,  and 
a  jostification  under  a  pablic  right  of  way,  the  facts  *were  that  the  place  in  r^^AfiA 
qiieetion,  which  was  not  a  thoroughfare,  had  been  under  lease  from  1719  to  ^ 
1818 ;  but  had  been  used  by  the  public,  as  far  back  as  living  memory  could  go  ; 
and  had  been  lighted,  paved  and  watched,  under  an  Act  of  Parliament,  in  which  it 
was  mentioned  as  one  of  the  streets  of  Westminster;  and  that  the  plaintiff,  who 
inclosed  it  afler  1818,  had  previously  lived  for  twenty-four  years  in  its  neighbor- 
hood. But  it  was  held,  that  even  under  these  circumstances  the  jury  were  well 
justified  in  finding  that  there  was  no  public  right  of  way,  inasmuch  as  there  could 
be  no  dedication  to  the  public  by  the  tenants  for  ninety-nine  years,  nor  by  any  one, 
except  the  owner  of  the  fee. (p)  There  cannot  be  a  public  way  by  dedication, 
unless  there  be  some  evidence  to  show,  that  the  owner  has  consented  to  the  use  of 
the  way ;  the  consent  of  the  lessee  is  not  sufficient,  because  it  cannot  bind  the 
owner  of  the  inheritance.  A  public  footway  over  crown  land  was  extinguished  by 
an  inclosure  Act,  but  for  twenty  years  after  the  inclosure  took  place  the  public  con- 
tinued to  use  the  way ;  it  was  held  that  this  use  was  not  evidence  of  a  dedication 
to  the  public,  as  it  did  not  appear  to  have  been  with  the  knowledge  of  the 
crown.Cq)  If  there  be  an  old  way  running  along  the  side  of  my  land,  and,  by  my 
fences  decaying,  the  public  come  on  my  land,  that  is  no  dedication. (r) 

In  order  to  constitute  a  valid  dedication  to  the  public  of  a  highway  by  the  owner 
of  the  soil,  it  is  clearly  settled  that  there  must  be  an  intention  to  dedicate — there 
must  be  an  animus  dedtcandi — of  which  the  user  by  the  public  is  evidence  and  no 
more ;  and  a  single  act  of  interruption  by  the  owner  is  of  much  more  weight  upon 
a  question  of  intention  to  dedicate  than  many  acts  of  enjoyment,(8)  but  it  is  suffi- 
cient to  show  that  there  has  been  such  a  user  by  the  public  as  satisfies  the  jury 
that  a  dedication  to  the  public  was  intended  by  the  owner,  whoever  he  might  be. 
TThus  where  a  road  had  originally  been  set  out  under  a  private  inclosure  Act  over 
jMirt  of  the  waste  of  a  manor,  and  had  been  used  by  the  public  generally  ever  since 
'Mi  had  been  so  set  out,  being  a  period  of  fifty  years,  and  a  portion  of  the  wast«,  had 
%een  allotted  to  the  lord  in  respect  of  his  interest  in  the  soil,  it  was  contended  that 
'^he  soil  of  the  road  had  been  taken  out  of  the  lord,  and  transferred  to  no  other 
^>eT8on,  and  that  therefore  there  was  no  owner  or  none  against  whom  a  dedication 
oould  be  presumed ;  for  that  there  must  have  been  an  owner  who  knew  that  he  was 
,  or  his  consent  to  the  public  user  could  not  be  presumed ;  and  that  if  the  crown 
ere  the  owner,  stronger  evidence  would  be  necessary  to  raise  a  presumption  of  a 
dedication  than  if  the  owner  had  been  a  private  person.     But  the  Court  of  Queen's 
XSench  held  that  a  dedication  might  be  presumed  even  against  the  crown  from  long 
Acquiescence  in  public  user,  and  that  the  jury  were  rightly  directed  to  con-  r^e  4/>;^ 
sider  whether  the  *owner,  whoever  he  might  be,  had  consented  to  the  public  '- 
H^r  in  such  a  manner  as  to  satisfy  the  jury  that  he  intended  to  dedicate  a  highway 
%o  the  public. (/) 

On  an  indictment  for  obstructing  a  highway  it  appeared  that  the  way  had  been 
l^id  t>ut  as  a  projected  street  in  1827,  and  used  as  a  highway  till  1836,  when  the 
defendants  began  to  obstruct  it,  and  soon  after  enclosed  a  part  of  the  road.  The 
o-wners  of  the  soil  of  the  greater  part  of  the  road  brought  ejectment ;  and,  afler 
H^otiations  between  them  and  the  defendants,  the  latter  agreed  to  open  the  road, 
but  finally  in  1853  broke  off  the  negotiations,  assigning  as  a  reason  that  they  had, 
^ince  the  negotiations  commenced,  acquired  the  fee  of  another  part  of  the  road,  on 

(p)  Wood  9.  Veal,  5  B.  &  A.  454  (7  E.  C.  L.  R.).  The  case  was  decided  independently 
^f  the  fact  of  there  not  beinj^  a  thoroughfare. 

(q)  Harper  ».  Charlesworth,  4  B.  &  C.  574  (10  E.  C.  L.  R.) ;  6  D.  &  R.  572.  And  as  the 
^^•er  of  a  way  while  the  land  is  in  lease  is  no  evidence  against  the  reversioner,  he  cannot 
Maintain  an  action  against  a  person  claiming  a  right  to  use  the  way  :  Baxter  v.  Taylor, 
^  B.  A  Ad.  72  (24  E.  C.  L.  R.) ;  1  N.  &  M.  13. 

(r)  The  TrustAes  of  the  British  Museum  v,  Finnis,  5  C.  &  P.  460  (24  E.  G.  L.  R.),  Pat- 

son,  J. 

!•)  Per  Parke,  B.,  Poole  v.  Huskinson,  11  M.  ft  W.  827. 
i)  Beg.  ».  East  Mark,  11  Q.  B.  877  (G8  E.  C.  L.  R.),  per  Lord  Denman,  C.  J.     "  Enjoy- 
for  a  great  length  of  time  ought  to  be  sufficient  evidence  of  dedlcaUoxv^  >iXi\«%^  NXv^ 
of  the  property  has  been  such  as  to  make  dedication  impossible." 
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which  was  the  obstruction  in  question.  It  was  shown  that  that  spot  had  been  part 
of  an  estate  settled  in  strict  settlement  in  1823,  on  a  tenant  for  life,  with  power  to 
grant  building  leases,  and  for  the  trustees  of  the  settlement  to  sell  with  the  consent 
of  the  tenant  for  life.  The  first  tenant  in  tail  was  an  infant  at  the  time  of  the 
trial.  The  tenant  for  life  proved  that  in  1828  the  whole  of  the  property  had  been 
sold  by  his  trustees,  and  that  he  had  had  nothing  to  do  with  it  since.  The  jury 
were  told  that  there  was  evidence  that  the  way  had  been  for  several  years  actually 
used  by  the  public,  from  which  user  a  dedication  might  be  inferred,  and  were  asked 
whether  they  inferred  that  there  was  a  dedication,  and  at  what  time  and  by  whom; 
and  they  found  that  there  was  a  dedication  in  1829  by  whoever  was  then  owner  of 
the  fee.  And  it  was  held  that  this  direction  was  right;  for  when  there  is  satisfac- 
tory evidence  of  such  a  user  of  a  road,  as  to  time,  manner  and  circumstances,  as 
would  lead  to  the  inference  that  there  was  a  dedication  by  the  owner  of  the  fee,  if 
it  was  shown  who  he  was,  it  is  not  necessary  to  inquire  who  the  individual  was 
from  whom  the  dedication,  necessarily  inferred  from  such  user,  first  proceeded; 
and  when  such  user  is  proved  the  onus  lies  on  the  person  who  seeks  to  deny  the 
inference  from  it,  to  show  negatively  that  the  state  of  the  title  was  such  that  that 
dedication  was  impossible,  and  that  no  one  capable  of  dedicating  existed.  That 
here  the  statement  of  the  defendants  that  they  acquired  the  fee  in  1853,  and  of 
the  tenant  for  life  that  he  had  had  nothing  to  do  with  the  property  since  1828,  was 
evidence  that  the  fee  was  not  subject  in  1829  to  the  settlement,  and  therefore  there 
was  nothing  to  rebut  the  inference  from  the  public  user  at  that  time.(ii) 

It  is  not  enough,  however,  to  establish  the  right  of  the  public,  that  the  persons 
using  the  way  reasonably  helieved,  from  the  conduct  of  the  owner,  that  they  had 
acquired  a  right  to  it;  an  actual  intention  on  the  part  of  the  owner  to  dedicate 
must  be  shown. (y) 

Where  it  appeared  that  a  road  ran  from  a  highway  to  the  lodge  of  a  park  as  a 
carriage-way,  but  there  was  no  road  through  the  park  but  a  bridleway  leading  to 
♦dPfil  ^'^^^^^^  highway;  the  park  gates  ♦were  sometimes  locked,  but  persons  on 
J  foot  and  on  horseback  were  allowed  to  pass  through  the  park ;  but  after 
rain,  when  the  road  was  liable  to  be  cut  up,  carriages  were  refused  admission  s. 
there  was  no  actual  thoroup;hfare  beyond  the  park  gates,  but  there  were  privat 
roads  leading  from  the  road  to  two  farms ;  the  surveyor  of  highways  had  been  ic 


the  habit  of  taking  stone  from  the  park  to  repair  the  road,  and  had,  aft^r  supplj- 
ing  other  stone,  used  the  whole  for  the  purpose  of  repair;  the  parish,  in  conjum 
tion  with  the  adjoining  parish,  had  done  the  repairs  from  time  immemorial ;  am 
the  road  was  used  by  every  one  who  thought  fit  to  use  it,  but  there  had  not  bee 
any  user  of  the  road  by  the  public  except  for  the  purpose  of  going  to  the  park 
seek  admission  there;  and  it  was  held  that  this  was  not  such  a  dedication  as  woul^F^d 
make  the  road  a  public  highway.(t<7) 

Where  the  question  was  as  to  a  right  of  way  over  a  farm,  it  was  not  dispute  m  "fMJ 
that  the  road  was  a  footway  or  a  bridleway.  A  former  lessee  of  the  farm  had  mac^  -«<ie 
it  for  his  own  use.  Persons  had  been  allowed  to  pass  along  it  on  foot  and  on 
back,  but  heavy  carts  had  been  turned  back,  and  there  had  always  been  gates.  7 
1838  permission  had  been  asked  to  use  the  road,  and  in  1848  the  defendant  hr. 
agreed  to  pay  something  yearly  for  leave  to  use  it,  it  was  alleged,  but  as  he 
only  to  repair  it.  The  parish  had  never  repaired  it.  The  way  was  claimed  aa 
public  way  to  Croham  Hurst,  an  eminence  which  commands  a  pleasant 
and  is  therefore  a  resort  for  parties  of  pleasure.  Bailiffs  of  former  tenants,  go^~  ing 
back  fifty  or  sixty  years,  gave  evidence  of  the  user  of  the  right,  and  absence  of  uU 

obstruction.     Erie,  J.,  told  the  jury  that  the  question  was  whether  they  were  sa^^^/s- 
fied  that  there  had  been  a  dedication  of  the  road  to  the  public  by  the  owner.  If 

(m)  Reg.  V.  Petrie,  4  E.  &  B.  737  (82  E.  0.  L.  R.) 

(v)  Hall  V.  Crawford,  Q.  B.  E.  T.  1860.     Bateman's  Highway  Acta  23,  from  whicl^     the 
text  is  an  accurate  copy. 

(tr)  Reg.  r.  llawkhurst,  7  Law  T.  268.    Cockbarn,  C.  J.,  thought  the  facts  explained  the 
user;  and  Wightman,  J.,  thought  the  repairs  might  be  referred  to  the  bridleway.    I^  ^u 
not  doubted  that  there  might  be  a  highway,  which  was  not  a  thorough&re.    See   imte, 
D.  459, 
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ill  the  Queen's  subjects  had  used  the  way  at  their  free  will  at  all  times,  that  was 
rtroDg  evidence  of  such  a  dedication  as  a  highway.  But  the  evidence  of  such  a 
Qier  w^s  to  bo  well  weighed,  with  reference  to  gates,  to  repairs,  to  permission,  and 
the  like.  It  was  a  matter  of  common  experience  that  there  were  many  farm  roads 
which,  as  means  of  communication,  were  of  great  convenience,  and  which  many 
persons  used  a  long  time  before  it  became  worth  the  owner's  while  to  resort  to  any 
measures  to  prevent  it.  On  the  other  hand,  the  fact  of  payment  for  the  user  would 
not  be  conclusive  against  the  right,  for  it  might  be  that  a  man  was  not  in  a  position 
to  enforce  the  right.  Still  it  was  a  strong  piece  of  evidence  against  the  right.  The 
rtrongefit  evidence  in  favor  of  the  right  was  that  of  the  bailiffs  of  former  owners ; 
for  it  would  be  within  their  province  to  prevent  trespasses.  Easy-minded  men 
would  not,  however,  be  prepared  to  contest  every  user ;  and  it  was  matter  for  the 
jury  whether  the  evidence  tended  to  show  a  farm  road,  or  a  highway  for  all  the 
world,  and  whether  the  user  as  a  highway  had  been  submitted  to  by  the  owners. 
Beyond  all  doubt  there  might  be  user  of  a  highway  for  purposes  of  pleasure.  It 
was  very  material  that  there  had  been  no  repair  by  the  parish,  though  this  was  not 
oonclusive.(a;) 

♦Upon  an  indictment  for  stopping  up  a  highway,  witnesses,  chiefly  sea-   r*^^^ 
imring  people,  having  proved  that  they  had  used  the  way  without  interrup-   ^ 
tton  for  a  great  number  of  years ;  it  was  proposed  to  prove  that  the  directions  of 
the  predecessor  of  the  defendant  to  his  servants  were  to  allow  seafaring  men  and 

C'*  >ts  to  make  use  of  the  way  for  purposes  connected  with  their  calling,  but  to  turn 
k  other  persons.     Pollock,  C.  B.,  '*  Even  supposing  these  instructions  to  have 
been  given  and  acted  on,  yet,  umless  it  can  be  proved  that  they  were  communicated 
to  the  persons  who  used  the  path,  and  that  they  did  so  by  virtue  thereof,  and  not 
of  right,  their  user  was  a  user  by  the  public,  and  the  right  of  the  way  has  been 
gained,  if  the  user  has  been  long  enough.     I  do  not  think  that  such  evidence, 
taken  alone,  would  be  relevant  (y)     Where  there  was  a  piece  of  garden  ground  in 
front  of  a  house,  with  the  fence  on  the  side  of  a  footpath  and  a  road  respectively, 
and  there  was  a  gate,  which  was  kept  bolted,  at  the  footpath  side,  leading  to  the 
^ioor  of  the  house,  and  also  gate-posts,  but  no  gate  near  to  the  house  at  the  road 
side,  and  people  had  frequently  passed  across  the  garden,  but  the  defendant  swore 
^hat  they  had  no  right  to  go  that  way,  and  that  he  had  repeatedly  sent  persons 
lack ;  it  was  held  that  there  was  no  evidence  to  go  to  the  jury  of  a  public  vfnj.(z) 
In  determining  whether  or  not  a  way  had  been  dedicated  to  the  public,  the 
wntention  of  the  proprietor  must  be  considered.     If  it  appear  only  that  he  has 
Quffered  a  continual  user  that  may  prove  a  dedication :  but  such  proof  may  be  re- 
Imtted  by  evidence  of  acts  showing  that  he  contemplated  a  license  only  resumable 
In  a  particular  event.     Thus  where  the  owner  of  land  agreed  with  the  Thorncliffe 
Iron  Company,  and  with  the  inhabitants  of  a  hamlet  repairing  its  own  roads,  that 
m  way  over  his  land  should  be  open  to  carriages,  that  the  company  should  pay  him 
«£5  a  year,  and  supply  cinders  for  the  repair  of  the  road,  and  that  the  hamlet 
should  lead  and  spread  them,  and  from  that  time  the  road  was  used  as  a  carriage- 
road  without  obstruction  for  nineteen  years,  when  disputes  arose,  and  the  passage 
^long  the  road  with  carriages  was  interrupted,  and  the  interruption  acquiesced  in 
for  five  years  :  it  was  held  that  the  evidence  showed  no  dedication,  but  only  a  license 
to  use  the  road,  resumable  on  breach  of  the  agreement. (a)     So  where  in  order  to 
show  that  a  road  is  a  public  highway  evidence  is  given  that  repairs  have  been  done 
to  it  by  the  surveyor  of  highways,  it  is  competent  to  prove  an  agreement  between 
tlie  surveyor  and  an  agent  of  a  landowner,  which  tends  to  explain  such  repairs,  and 
to  show  that  the  road  had  not  been  repaired  as  a  parish  road,  but  under  a  private 

bamtin-C^) 

Where  the  owner  of  the  soil  has  been  under  a  compulsory  obligation  to  permit  a 

(z)  Mildred  v.  Weaver,  3  F.  &  F.  30. 

(y)  ^K*  ^'  Broke,  1  F.  &  F.  514.     Sed  quttre;  for  it  is  strong  evidence  to  show  that 
tliere  was  no  animut  dedicandi.     See  Hall  v.  Crawford,  antej  p.  465. 
(x)  Stone  V.  Jackson,  16  C.  B.  199  (81  E.  C.  L.  R.). 

(a)  Barracloagh  v.  Johnson,  8  Ad.  k  E.  99  (35  E.  C.  L.  R.) :  3  N.  &  P.  233. 
{b)  Ferrand  o.  Milligan,  7  Q.  B.  130  (53  E.  C.  L.  R ). 
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qualified  passage  over  his  soil,  the  circumstaDce  of  a  general  passage  having  been 
used  by  the  public  for  many  years  will  not  lead  to  the  conclusion  of  a  dedication  to 
the  public.  Thus  where  a  road  was  set  out  by  commissioners  under  a  local  Act, 
*4f5ftl   *°^  certain  persons  only  were  by  the  Act  to  use  it,  but  *in  fact  it  had  been 

-I   used  by  the  public  for  nearly  seventeen  years,  it  was  held,  that  this  was  not 
sufficient  evidence  of  a  dedication  to  the  public.(c)     But  where  a  canal  company 
were  required  to  make  and  maintain  bridges  over  a  canal  for  the  use  of  the  owners 
and  occupiers  of  adjoining  lands,  and  also  where  the  canal  was  carried  across  any 
highway,  bridleway  or  footpath  ;  and  in  1804  the  company  erected  a  swivel  bridge 
at  a  spot  where  there  was  a  public  bridleway  and  footway,  which  bridge,  as  a 
carriage-way,  was  intended  to  be  for  the  exclusive  accommodation  of  the  tenants  of 
an  adjoining  estate.     From  1810  to  1822  the  public  occasionally  used  the  bridge 
with  carriages.     In  1822  a  church  was  built  near  to  the  canal,  streets  were  formed, 
and  the  neighborhood  became  very  populous.     From  1822  to  1832  the  bridge  was 
used  by  the  public  as  a  carriage-way,  without  interruption.     In  1832  the  company 
began  to  exact  a  toll  from  persons  not  tenants  of  the  adjoining  estate  crossing  the 
bridge  with  carriages,  and  in  1834  they  removed  the  swivel  bridge,  and  built  a 
stone  bridge  in  its  stead.     It  was  held  that  the  evidence  warranted  the  jury  in 
finding  that  there  had  been  a  dedication.     The  fact  of  the  public  having  the  un- 
interrupted use  of  the  way  from  1822  to  1832  was  a  strong  ground  for  inferring 
an  intention  on  the  part  of  the  company  to  dedicate  the  way  to  the  public.     But  if 
the  matter  rested  on  what  took  place  since  1834,  it  could  not  be  said  that  there  had 
been  a  dedication  to  the  public ;  but  the  previous  period  must  be  looked  at,  and  if 
the  public  had  acquired  a  right  of  way  along  the  sunvcl  bridge,  the  circumstance  of 
the  company  erecting  the  stone  bridge  in  its  place  could  not  have  the  effect  of  de- 
stroying that  right.(r/)     Upon  an  indictment  for  encroaching  upon  a  public  high- 
way, it  appeared  that  in  1771,  commissioners  under  an  inclosure  Act  had  been 
empowered  to  set  out  public  and  private  roads,  the  former  to  be  repaired  by  the 
township,  the  latter  by  such  persons  as  the  commissioners  should  direct.     The 
public  roads  were  to  **  be  and  remain  sixty  feet  in  breadth  between  the  fences." 
The  road  in  question  was  described  in  the  award  as  a  private  road,  and  the  width 
of  eight  yards ;  but  in  fact  a  space  of  sixty  feet  was  left  between  the  fences  till  thesr 
time  of  the  alleged  encroachment     The  centre  of  this  space  was  commonly  used  by^ 
the  public  as  a  carriage-road,  and  had  been  repaired  by  the  township  for  eighteen^ 
years  before  the  encroachment.     The  space  said  to  be  encroached  upon  was  at  th 
side  of  this  road,  and  there  was  a  diversity  of  evidence  as  to  the  use  made  of 
space  by  the  public,  and  its  condition  since  the  time  of  the  award.     The  oommis — 
sioncrs,  in  their  award,  directed  that  the  township  should  repair  as  well  the  publiov 
as  the  private  ways.     Park,  J.,  in  summing  up,  observed  that  the  commissionerr — 
had  exceeded  their  authority  in  awarding  that  a  private  road  should  be  repaired  b^*"^ 
the  township ;(//)  but  he  left  it  to  the  jury  to  decide,  whether  the  road,  thougl^^ 
originally  mcjint  to  be  a  private  one,  had  not  subsequently  been  dedicated  to 
public,  and  they  found  a  verdict  of  guilty,  and  it  was  held,  that  the  case  was  f< 
the  jury,  and  that  they  had  found  a  proper  verdicc.(/) 
*4fiQl       *^^  seems  that  there  may  be  a  partial  dedication  of  a  way,  althou 

J  doubts  have  been  entertained  upon  the  subject.     Where  the  owner  of 
estate  permitted  the  public  to  use  a  road  for  several  years  for  all  purposes  ex 
that  of  carrying  coals,  Bayley  and  Holroyd,  JJ.,  thought  there  might  be  sue 
partial  dedication. (^)     So  where  an  indictment  for  non-repair  of  a  bridge  used  ' 
all  such  times  as  and  when  it  has  been  or  is  dangerous  to  pass  through  the  river 
the  side  of  the  bridge,"  was  objected  to  because  it  did  not  show  the  bridge  to 
public  bridge,  but  only  a  bridge  to  be  used  on  particular  occasions,  which  could 

(c)  Rex  V.  St.  Benedict,  4  B.  &  A.  447  (6  E.  0.  L.  R.). 

(d)  Surrey  Canal  Company  v.  Hall,  1  M.  &  G.  392. 
(f)  Rex  ».  CoUingham,  6  T.  R.  20,  post,  p.  507. 

(/)  Rex  V.  Wright,  3  B.  &  Ad.  681  (23  E.  C.  L.  R.).     See  this  case  also,  post,  p.  490  . 

Iff)  Marquis  of  Stafford  v.  Coyney,  7  B.  &  C.  257  (14  E.  C.  L.  R.},  Littledale,  J.,  donl*^^^. 
And  see  Cowling  r.  Higginson,  4  M.  &  W.  245,  where  the  Court  seems  to  hare  bo*vi  ^ 
op'iDwn  that  there  might  be  a  partial  dedication. 
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be  if  it  were  a  public  higbway,  for  according  to  the  language  of  Heath,  J.,  in 
Roberts  t.  Karr,  (h)  there  could  not  be  a  partial  dedication  to  the  public ;  Lord 
Ellenborough,  C.  J.,  said,  though  it  must  be  an  absolute  dedication  to  the  public, 
still  it  might  be  definite  as  to  time,  and  the  Court  overruled  the  objection. (t) 

The  correct  distinction  in  cases  of  this  kind  appears  to  be  that  there  may  be  a 
dedication  of  a  way  to  the  public  for  a  limited  purpose,  as  for  a  footway,  horseway, 
or  driftway ;  but  there  cannot  be  a  dedication  to  a  limited  part  of  the  public,  as  to 
the  inhabitants  of  a  parish  and  persons  resorting  to  their  houses. (A;)  Thus  there 
may  be  a  dedication  of  a  highway,  subject  to  a  partial  inUsrruption  during  the  con- 
tinuance of  a  fair  or  market  for  a  certain  limited  and  not  unreasonable  time.(Z) 
So  where  in  front  of  a  line  of  houses  there  was  a  footway ;  then  a  space  of  thirty- 
three  feet  wide  between  the  footway  and  a  carriageway,  and  the  occupiers  of  the 
bouses  had  always  made  use  of  so  much  of  the  intermediate  space  as  was  opposite 
to  their  respective  houses,  in  such  manner  as  suited  their  trades  or  occupations ; 
but  the  public  had  at  all  times  passed  over  the  intermediate  space  as  of  right  sub- 
lect  to  such  use  of  it  by  the  occupiers ;  the  Court  of  Queen's  Bench  seem  to  have 
been  of  opinion  that  this  was  a  dedication  to  the  public,  subject  to  such  use  by  the 
occupiers. (m)  So  where  there  had  been  a  public  hijrhway  over  a  quay  in  front  of 
certain  houses,  and  as  far  as  living  memory  went  there  had  been  a  user  by  the 
occupiers  thereof  to  deposit  anchors  and  other  incumbrances  thereon,  the  Court  of 
Kzchequer  thought  that  in  point  of  law  a  dedication  might  have  been  made  subject 
to  such  user.(M) 

A  highway  may  be  dedicated  with  obstructions  or  impediments  which,  if  made  in 

an  existing  highway,  would  be  a  nuisance.     Thus  where  a  cellar  had  an  opening 

into  a  footway,  which  was  open  during  the  day,  but  shut  at  night  with  a  flap 

irliich  slightly  projected  above  the  footway,  and  this  state  of  things  had  existed  as 

At  as  living  memory  went,  it  was  held  that  the  jury  ought  to  *draw  the  r^^^A 

<X>ncliision  that  it  had  existed  as  long  as  the  footway,  and  that  the  dedica-  ^ 

^ion  of  the  way  to  the  public  was  with  the  reservation  of  the  flap  being  continued 

^bere,  and  accepted  by  them  subject  to  the  inconvenience  arising  from  it :  and  that 

snob  a  dedication  might  lawfully  be  made,  and  consequently  that  the  flap  was  no 

dnisance;  though  it  would  have  been  otherwise  if  it  had  been  placed  in  an  existing 

fiootway.(o) 

"Where  a  private  right  of  way  already  exists,  the  owner  of  the  land  over  which 
^^.  X'Tins  can  only  dedicat-e  that  land  to  the  public  subject  to  such  private  right ;  for 
^^  can  give  nothing  but  what  he  himself  has,  i.  e.,  a  right  of  user  not  inconsistent 
■•^^li  the  private  easement  ;(j[))  and  the  acquiring  a  right  of  way  by  the  public  does 
"^ot  destroy  a  previously  existmg  private  right  of  way  over  the  same  line.(^) 

But  there  can  be  no  dedication  of  a  way  by  an  individual  to  the  public  for  a 
l^i^lted  time,  whether  certain  or  uncertain,  and  if  dedicated  at  all  by  an  individual, 
^^  xtiust  be  dedicated  in  perpetuity. (r) 

(A)  1  Camp.  N.  P.  C.  262,  «. 
1^  (t)  Rex  V.  Northampton,  2  M.  &  S.  262.     See   Rex  v.  Marquis  of  Buckingham,  4  Camp. 
^-  P.  189. 

{k)  Poole  V.  Huskinson,  11  M.  ft  W.  627. 
l)  Elwood  V.  Bullock,  6  Q.  B.  383  (61  K  C.  L.  R.). 

Jm)  Le  Neve  v.  Vestry  of  Mile  End  Old  Town,  8  E.  &  B.  1054  (92  E.  C.  L.  R.). 
vH)  Morant  v.  Chambcrlin,  6  H.  &  N.  541. 

(o)  Fisher  v.  Prowse,  2  B.  &  S.  770  (110  E.  C.  L.  R.) ;  s.  p.,  as  to  projecting  steps, 
^ooper  r.  Walker,  Ibid.  See  Robbins  v.  Jones,  15  C.  B.  (N.  S.)  221  (109  E.  C.  L.  R.), 
^"Olly  adopting  Fisher  v.  Prowse. 

U)  Reg.  r.  Ghorley,  12  Q.  B.  515  (64  E.  C.  L.  R.). 
(q)  Duncan  v.  Louch,  6  Q.  B.  904  (51  E.  C.  L.  R.). 

(r)  Reg.  V.  Lordsmere,  post^  p.  471  ;  Dawes  v.  Hawkins,  8  C.  B.  (N.  S.)  848  (98  E.  C.  L. 
^•);  in  this  case  an  ancient  way  over  a  common  was,  without  authority  or  interference 
^*'oin  the  owner  of  the  soil,  diverted  by  an  adjoining  proprietor,  who  substituted  a  new 
^'o&d  for  it,  which  was  used  for  more  than  twenty  years  by  the  public,  and  then  the  origi- 
*|al  road  was  reopened  to  the  public  and  used  by  them ;  and  Erie,  C.  J.,  and  Byles,  J., 
^«Id  that  these  facts  afforded  no  reasonable  evidence  of  a  dedication  of  the  substituted 
tMd  to  the  public,  the  public  user  thereof  being  referable  to  the  right  of  the  public  to 
^tTiate  on  the  adjoining  land  in  consequence  of  the  old  road  being  stopped  up.    WilUaiiLa.^ 
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Pablic  roads  are  frequently  created  by  Acts  of  Parliament,  but  in  these  cases  the 
oad  will  only  continue  to  be  a  public  road  so  long  as  the  Act  continues  io  force, 
ind  the  performance  of  statute  duty  upon  the  road  during  the  continuance  of  the 
Act  is  no  adoption  of  the  road  so  as  to  render  the  parish  liable  to  repair  it  after  the 
Act  has  expired.  A  road  was  made  by  the  trustees  appointed  under  the  45  Geo. 
3,  c.  7,  which  was  to  continue  in  force  for  twenty-one  years,  and  from  thenoe  to 
the  end  of  the  then  next  session  of  Parliament,  and  which  required  the  inhabit- 
ants to  do  statute  duty  upon  the  road :  it  was  held  that  when  the  Act  ceased  to 
be  in  operation,  the  road  made  pursuant  to  its  provisions  was  no  longer  a  public 
road,  and  as,  during  the  time  the  Act  continued  in  force,  the  several  parishes 
through  which  the  road  passed  were  compelled  by  the  Act  to  do  statute  duty,  there 
was  no  adoption  of  the  road  by  those  parishes  during  that  period.  As  soon  as  the 
Act  expired  or  was  repealed,  the  several  parishes,  through  which  the  road  passed, 
could  only  be  liable  to  repair  by  reason  of  common  law  obligation.  Now  a  road 
becomes  public  by  reason  of  a  dedication  of  the  right  of  passage  to  the  public  by 
the  owner  of  the  soil,  and  of  an  acceptance  of  the  right  by  the  public  or  the  parish ; 
and  in  this  case  the  facts  did  not  furnish  any  ground  for  presuming  an  adoption  by 
the  public. («)* 

♦4711        Upon  an  indictment  for  non-repair  of  a  common  Queen's  ^highway,  it  ap- 
^   pcared  that  the  road  was  made  under  a  turnpike  Act,  which  was  to  continue 
in  force  for  twcnty-une  years,  and  had  been  kept  in  force  by  subscquents  Acts  till 
the  finding  of  the  indictment.     It  was  opened  in  1850  for  general  traffic,  a  stage- 
coach had  run  along  it,  and  it  had  been  iised  by  carts  and  carriages.     It  was  pro- 
posed to  prove  in  defence  that  the  trustees  had  never  put  the  road  in  good  repair, 
and  that  it  had  never  been  properly  fenced  or  finished  so  as  to  fulfil  the  requisi- 
tions of  the  Act ;  but  as  it  had  been  so  far  completed  as  to  have  been  used  along 
the  whole  line  for  several  years,  Patteson,  J.,  rejected  the  evidence  as  tending  to 
prove  what  was  immaterial.     It  was  contended,  afler  a  verdict  of  guilty,  that  the 
township  waiS  not  liable  to  repair  a  temporary  turnpike  road ;  that  the  way  was  im- 
properly described,  <is  it  was  not  described  as  a  way  for  a  limited  time,  and  that  the 
evidence  was  improperly  rejected,  as  unless  the  road  had  been  completed  by  tha 
trustees,  the  township  had  not  become  liable  to  repair.     But  it  was  held   that  thi 
was  a  common  Queen's  highway  at  the  time  the  bill  was  found,  and  that  the  townshi 
was  liable  to  repair  it,  at  least  as  long  as  the  Act  continued  in  force,  and  that  the: 
was  no  misdescription,  and  that  afler  the  road  had  been  opened  and  used  for 
many  years,  it  was  much  too  late  to  raise  any  objection  to  its  not  having  been  full 
compIeted.(/)     Where  a  road  was  made  by  turnpike  trustees  under  a  tcmponur; 
Act  which  expired  in  1848,  but  the  whole  line  authorized  by  the  Act  had  neve~    — 
been  completed :  for  twenty-eight  years  it  had  been  used  by  the  public,  and  rate  — =-^ 
had  been  made,  during  that  time,  at  the  parish  meetings,  for  the  repair  of  the  roa<r        :^ , 

and  the  road  had  on  many  occasions  been  repaired,  and  the  surveyor  had  been  pai ^  <i 

for  such  repairs,  but  during  such  time  portions  of  the  road  were  frequently  ni  i  I't 
kept  in  sufficient  repair,  and  in  one  part  there  was  a  hole  a  yard  deep  made  1  :^y 
persons  employed  to  repair  the  road  in  order  to  obtain  materials,  but  vehicl—     «6 

could  pass  between  that  and  the  hedge,  and  the  parish  had  not  attempted  to  fill it 

up.     Two  or  three  bars  or  chains  were  put  up  shortly  afler  the  making  of  t"^      ne 
road,  and  toll  demanded  and  sometimes  refused ;  but  the  chain  and  bars  had  be         cd 
removed  for  more  than  twelve  years.     On  an  appeal  against  a  conviction  in  ^18         57 
for  obstructing  this  road,  the  sessions  confirmed  the  conviction,  subject  to  (         he 
opinion  of  the  Court  of  Queen's  Bench,  whether  there  was  evidence  that  the  ss^siid 
road  ever  became  a  highway  eompulsorily  repairable  by  the  parish ;  and  that  Co^HHurt 


in 


(»)  Rex  V.  Mellor,  1  B.  &  Ad.  32  (20  E.  C.  L.  R.).     See  the  remarks  of  Patteson,  J. 
Reg.  V.  Lordsmcre,  infra,  that  this  decision  proceeded  on  the  old  notion  that  an  adopt:: —   ioa 
was  required,  which  was  overruled  in  Reg.  v.  Leake,  posl^  p.  496;  Rex  r.  Winter,  8 
C.  785  (15  E.  C.  L.  R.) ;  3  M.  &  R.  433. 

(()  Reg.  V.  Lordsmcre,  15  Q.  B.  689  (69  E.  0.  L.  R.). 


I  All  roads  laid  out  bj  public  authority  must  be  regarded  as  public  roads  in  the  obi^ruC' 
tion  of  which  nuisance  may  be  committed :  State  v.  Mobley,  1  M^Mullan  44. 
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leld  ihat  there  was  such  evidence,  ond  that,  though  the  fact  that  the  road  was 
riginally  made  under  the  turnpike  Act,  might  explain  away  such  evidence  in  fact, 
t  did  not  conclusively  rehut  it  in  law.(i«) 

Where  an  ancient  highway  is  turned  into  a  turnpike  road  the  imposition  of  tolls 
loes  not  prevent  its  continuing  to  he  repairahle  hy  the  parish.(t;) 

Where  hy  an  Act  of  Parliament  trustees  are  authorized  to  make  a  road  from  one 
K)int  to  another,  the  making  of  the  entire  road  is  a  condition  precedent  to  any  part 
becoming  a  highway  repairahle  by  the  public.  Trustees,  being  empowered  to 
'make  a  turnpike  road  to  extend  twelve  miles  in  length,  completed  only  r^A^Q 
tleven  miles  and  a  half  of  the  road,  to  a  point  where  the  new  road  inter-  ^ 
lected  another  public  road,  leaving  half  a  mile  at  the  extremity  of  the  intended 
"oad  unmade :  it  was  held  that  the  trustees  not  having  completed  the  road  which 
he  Act  authorized  them  to  make,  the  burden  of  repairing  it  could  not  be  thrown 
m  the  public.(u7)  And  in  a  subsequent  case  the  same  decision  was  made,  although 
he  part  had  been  made  from  twenty  to  thirty  years,  and  repaired  from  time  to 
ime  by  the  public. (x)  And  although  in  one  case(y)  where  trustees  were  authorized 
o  make  a  turnpike  road  and  several  branch  roads  from  it,  two  learned  judges  ex- 
}re6sed  an  opinion  that  each  road,  as  soon  as  it  was  completed,  and  certified  by  two 
Qstices  so  to  be,  became  a  public  highway,  because  the  Act  required  the  justices 
to  certify  as  to  each  road  respectively;  yet  it  has  since  been  held  in  a  similar 
Hi8e(z)  that  not  only  the  principal  road  but  all  the  branch  roads  must  be  completed 
l)efore  the  public  can  be  made  liable  to  repair  any  part.  Acts  of  this  kind  are 
twrgains  made  on  behalf  of  the  public,  not  on  the  great  line  of  road  merely,  but  on 
Bvery  part  of  the  roads,  for  the  branches  may  have  been  the  consideration  upon 
irhich  consent  was  given  to  the  making  of  the  main  road. 

Where  a  highway  has  once  existed  no  interruption  or  cesser  of  user  will  prevent 

its  continuance  as  a  highway.     Where  a  highway  was  proved  to  have  existed  for 

Party  years  before  1827,  and  then  to  have  been  interrupted  for  more  than  twenty 

rears,  it  was  contended  that  such  an  interruption  acquiesced  in  by  the  public  was 

ufficieut  in  law  to  exclude  such  right  of  way  on  behalf  of  the  public ;  but  it  was 

eld  that  the  fact  that  a  person  had  for  more  than  twenty  years  prevented  the 

nblic  from  doing  what  they  had  done  before  for  forty  years,  did  not  destroy  the 

^ht.     An  interruption  for  such  a  period  was  evidence  that  no  right  ever  existed, 

t  it  might  be  met  by  counter  evidence.(o) 

By  the  common  law  an  ancient  highway  cannot  be  changed  without  the  King's 

nse  first  obtained  upon  a  writ  of  ad  quod  damnum^  and  an  inquisition  thereon 

id  that  such  a  change  will  not  be  prejudicial  to  the  public :  and  it  is  said  that 

le  change  a  highway  without  such  authority,  he  may  stop  the  new  way  whenever 

leases ;  and  it  seems  that  the  King's  subjects  have  not  such  an  interest  in  such 

7  as  will  make  good  a  general  justification  of  their  going  in  it  as  in  a  common 

vray;  but  that  in  an  action  of  trespass,  brought  by  the  owner  of  the  land, 

3t  those  who  shall  go  over  it,  they  ought  to  show  specially,  by  way  of  excuse, 

he  old  way  was  obstructed,  and  the  new  one  set  out.     And  it  is  also  said,  that 

habitants  are  not  bound  to  keep  watch  in  such  new  way,  or  to  make  amends 

obbery  therein  committed,  or  to  repair  it. (6) 

's  certain  that  a  highway  may  be  changed  by  the  act  of  Go'd ;  and  there-  r^^^o 
bas  been  holden  that  if  a  water,  which  has  been  an  ancient  highway,  by  ^ 

»g.  r.  Thomas,  7  E.  &  B.  399  (90  E.  C.  L.  R.). 
g.  p.  Lordsmere,  supra. 

\x  V.  Cumberworth,  3  B.  &  Ad.  108  (23  E.  C.  L.  R.) ;  Rex  v.  Hepworth,  Ibid.  110 ; 
'lock,  B.,  York  Lent  As.  1829. 
:  V.  Edge  Lane,  4  Ad.  k  E.  723  (31  E.  C.  L.  RJ. 
V.  W.  R.  Yorkshire,  5  B.  &  Ad.  1003  (27  E.  C.  L.  R.) ;  Littledale  and  Taun- 

p.  Gamberworth,  4  Ad.  k  E.  731  (31  E.  G.  L.  R.).     See  per  Lord  Eldon  in  Blake- 
e  Glamorganshire  Canal  Company,  1  M.  k  K.  162  ;  and  Reg.  v.  The  Eastern 

ailway  Co.,  10  A.  k  E.  531  (37  E.  C.  L.  R.). 

g  V.  Cuthbertson,  1  Macq.  Sco.  App.  Cas.  455. 

nrk.  P.  C.  c.  76,  s.  3;  Burn's  Just.  tit.  Highways^  8.  11.     The  writ  of  ad  quoa 

m»  virtually  abolished  by  the   new  Highway  Act,  8.  84,  infra^  ^.  41^«    ^^«t 

Highway  Act  112. 
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degrees  change  its  course,  and  go  over  different  ground  from  that  whereon  it  used  to 
run,  yet  the  highway  continues  in  the  new  channel  as  it  previously  was  in  the  old.(c) 
But  it  may  well  he  douhted  whether  this  position  can  he  applied  to  roads,  and  it 
seems  clearly  inapplicahle  to  a  case  where  a  puhlic  road  is  washed  away  by  the  sea. 
An  indictment  alleged  that  a  certain  part  of  a  public  highway,  which  had  existed 
from  time  immemorial,  was  out  of  repair,  and  that  the  defendant  was  liable  to 
repair  it  by  reason  of  the  tenure  of  his  lands,  and  it  was  found  by  a  special  verdict 
that  the  sea  had  from  time  to  time  made  incroachments  upon  the  said  lands,  and 
carried  away  the  soil  and  earth  of  the  same,  so  that  part  of  the  space  occupied  by 
the  said  lands  was  occupied  by  the  sea ;  and  that  there  was  an  ancient  highway  as 
stated  in  the  indictment,  part  whereof  passed  over  the  said  lands,  and  that  the  in- 
croachments  of  the  sea  had  from  time  to  time  extended  unto  and  over  the  said 
ancient  highway,  so  that  a  portion  of  the  said  highway  was  covered  by  the  sea  and 
impassable,  wherefore  those,  whose  estate  the  defendant  had,  had,  from  time  to 
time,  gradually  removed  the  same  highway,  and  appropriated  other  parts  of  the 
said  land  for  the  site  thereof,  so  that  the  public  had  had  the  uninterrupted  use  of  a 
road  for  the  purposes  of  the  said  highway,  and  that  the  same  road  had  always  been 
repaired  by  the  defendant  and  those  whose  estate  he  had  in  lieu  of  so  much  of  the 
ancient  highway,  and  that  the  sea  had  made  an  incroachment  in  the  month  of 
March  last,  upon  the  part  of  the  highway  mentioned  in  the  indictment;  and  carried 
away  large  quantities  of  the  soil  thereof,  and  that  the  highway  was  thereby  ren- 
dered impassable.  And  it  was  held  by  the  Court  of  Queen's  Bench,  that  the  de- 
fendant was  entitled  to  be  acquitted. (rf)  So  where  an  indictment  described  a  road 
as  leading  from  a  street  to  the  German  Ocean,  and  alleged  that  part  of  it  was  in 
great  decay  for  want  of  due  reparation,  and  it  appeared  that  the  road  had  formerly 
sloped  gradually  down  towards  the  sea,  but  had  been  washed  away  from  time  to 
time  by  the  incroachments  of  the  sea,  and  at  the  time  when  the  indictment  was 
preferred  the  termination  of  the  road  had  become  a  perpendicular  cliff  twenty  feet 
high,  which  rendered  it  impossible  for  any  cart  or  carriage  to  get  down  to  the 
beach,  but  the  surface  of  the  existing  road  was  in  good  repair  up  to  where  the 
same  had  been  swept  away  by  the  destruction  of  the  cliff;  it  was  held  that  there 
did  not  exist  any  legal  obligation  upon  the  parish  to  provide  an  available  carriage* 
road  down  to  the  beach.  The  indictment  alleged  that  there  was  a  highway,  and 
that  it  was  out  of  repair ;  but  it  is  found  that  that  part  of  the  road  alleged  to  be 
out  of  repair  has  been  washed  away  by  the  sea,  so  that  the  subject  of  repair  is  not 
in  existence ;  and  in  order  to  create  an  obligation  to  repair,  there  must  be  some- 
thing in  existence  capable  of  being  repaired.(e) 

♦4.741  ^^  where  upon  an  indictment  for  non-repair  of  a  highway  *it  appeared 
-•  that  the  highway  alleged  to  be  out  of  repair  had  passed  along  the  top  of  a 
quay,  which  was  a  thick  wall  of  solid  masonry  of  considerable  height,  and  the 
surface  of  it  was  composed  of  large  pieces  of  granite  mortared  together,  and  had 
been  used  by  persons  going  on  foot  and  on  horseback  and  with  small  carts  used  by 
fishermen,  and  two  or  three  years  before  the  sea  had  washed  away  a  considerable 
portion  of  the  quay  leaving  a  gap,  which  completely  broke  off  the  communication. 
Maule,  J.,  held  that  the  defendants  were  entitled  to  be  acquitted.  Whatever 
might  be  the  duty  of  the  parish  as  to  the  road  whilst  the  quay  existed,  they  were 
not  defaulters  on  this  evidence.  The  interruption  of  the  passage  was  not  from  the 
want  of  repair,  but  from  the  sea  having  washed  away  the  wall,  and  there  was  no 
longer  anything  for  them  to  repair.(/) 

By  the  5  &  6  Will.  4,  c.  50,  s.  80,  the  surveyor  shall  make  every  public  cart- 
way, leading  to  any  market  town,  twenty  feet  wide  at  the  least,  and  every  public 
horseway  eight  feet  wide  at  the  least,  and  every  public  footway  by  the  side  of  any 
carriageway  three  feet  at  the  least,  if  the  ground  between  the  fences  inclosing  the 
same  will  admit  thereof  (^)     And  by  sec.  82,  where  it  shall  appear,  upon  the  view 

(c)  1  Hawk.  P.  C.  c.  T6,  8.  4.  {d)  Reg.  v.  Bamber,  5  Q.  B.  279  (48  E.  C.  L.  R,). 

{e)  Reg.  V.  Hornsea,  Dears.  C.  G.  291.     See  Reg.  v.  Leigh,  10  A.  k  E.  398  (37  E.  G.  L. 
R.],  as  to  sea  walls  washed  away  by  an  extraordinary  tempest. 
</)  Reg.  V.  Paul,  2  M.  &  Rob.  307. 
(y)  1  Uawk.  P.  G.  c.  76,  s.  16.    The  sarveyor  has  no  authority  to  pare  away  the  bank 
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of  two  justices,  that  any  highway  is  not  of  sufficient  breadth,  and  may  be  widened 
and  enlarged,  the  said  justices  shall  order  such  highway  to  be  widened  and  enlarged 
in  such  manner  as  they  shall  think  fit,  so  that  the  said  highway,  when  enlarged 
and  diverted,  shall  not  exceed  thirty  feet  in  breadth ;  and  that  neither  of  the  said 
powers  do  extend  to  pull  down  any  house  or  building,  or  to  take  away  the  ground 
of  any  garden,  lawn,  yard,  court,  park,  paddock,  plantod  walk,  plantation,  or 
avenue  to  any  house  or  any  inclosed  ground  set  apart  for  building  ground,  or  as  a 
nursery  for  trees.  The  statute  then  proceeds  to  empower  the  surveyor  to  agree 
with  the  owners  of  the  ground  wanted  for  such  purposes  for  their  recompense; 
and  provides,  that  if  they  cannot  agree,  the  same  may  be  assessed  by  a  jury  at  the 
quarter  sessions ;  and,  after  directing  the  proceedings  in  such  event,  it  enacts  that, 
**  upon  payment  or  tender  of  the  money  so  to  be  awarded  and  assessed,  to  the  per- 
son, body  politic  or  corporate,  entitled  to  receive  the  same,  or  leaving  it  in  the 
hands  of  the  clerk  of  the  peace  of  such  limit,  in  case  such  persons,  &c.,  cannot  be 
found,  or  shall  refuse  to  accept  the  same,  for  the  use  of  the  owner  of  or  others  in- 
terested in  the  said  ground,  the  interest  of  the  said  person,  &c.,  in  the  said  ground 
nha\\  be  for  ever  divested  out  of  them  ;  and  the  said  ground,  after  such  agreement 
or  verdict  as  aforesaid,  shall  be  esteemed  and  taken  to  be  a  public  highway,  to  all 
intents  and  purposes  what8oever/'(A) 

Sec.  84.  *'  When  the  inhabitants  in  vestry  assembled  shall  *deem  it  expe- 
dient that  any  highway  should  be  stopped  up,  diverted,  or  turned,  either 
entirely  or  reserving  a  bridleway  or  footway  along  the  whole  or  any  part  or  parts 
thereof,(r)  the  chairman  of  such  meeting  shall,  by  an  order  in  writing,  direct  the 
surveyor  to  apply  to  two  justices  to  view  the  same,  and  shall  authorize  him  to  pay 
all  the  expenses  attending  such  view,  and  the  stopping  up,  diverting  or  turning  such 
highway,  either  entirely  or  subject  to  such  reservation  as  aforesaid,  out  of  the 
money  received  by  him  for  the  purposes  of  this  Act ;  provided  nevertheless^  that  if 
any  other  party  shall  be  desirous  of  stopping  up,  diverting,  or  turning  any  high- 
way as  aforesaid,  he  shall,(^)  by  a  notice  in  writing,  require  the  surveyor  to  give 
notice  to  the  churchwardens  to  assemble  the  inhabitants  in  vestry,  and  to  submit  to 
them  the  wish  of  such  person ;  and  if  such  inhabitants  shall  agree  to  the  proposal, 
the  said  surveyor  shall  apply  to  the  justices  as  last  aforesaid  for  the  purposes  afore- 
said ;  and  in  such  case  the  expenses  aforesaid  shall  be  paid  to  such  surveyor  by  the 
said  party,  or  be  recoverable  in  the  same  manner  as  any  forfeiture  is  recoverable 
under  this  Act ;  and  the  said  surveyor  is  hereby  required  to  make  such  application 
as  aforesaid." 

Sec.  85.  "When  it  shall  appear  upon  such  view(/)  of  such  two  justices  of  the 

of  a  feoce  by  the  side  of  a  road  under  this  clause:  Alston  v.  Scales,  9  Bing.  3  (23  E.  C. 
L.  R.).     See  Lowen  v.  Kaye,  4  B.  &  C.  3  (10  E.  C.  L.  R.) ;  6  D.  &  R.  20. 

(A)  Sec.  82.  It  was  decided  that  a  similar  power  thus  given  to  two  justices  by  the  13 
Geo.  3,  c.  78,  to  order  any  highway  to  be  widened  extended  to  roads  reparable  ratione 
tenurm;  and  that  upon  disobedience  to  such  order  the  party  might  either  be  proceeded 
agrainst  summarily  under  the  statute,  or  by  an  indictment  as  for  an  off'^nce  at  common 
law :  1  Hawk.  P.  C.  c.  76,  s.  57  ;  Rex  v.  Balme,  Cowp.  648.  Sec.  83  provides  for  the  costs 
of  the  proceedings  at  the  sessions. 

(i)  This  provision  seems  to  have  been  introduced  to  get  rid  of  the  doubts  entertained 
in  Rex  tr.  Winter,  8  B.  k  C.  785  (15.E.  0.  L.  R.),  as  to  whether  justices  could  divert  a 
road  for  carriages  and  continue  it  for  foot  passengers.  An  order  for  stopping  up  half  the 
breadth  of  a  highway  under  the  55  Geo.  3,  c.  68,  was  bad,  although  the  other  half  was 
not  within  the  division  of  the  justices  who  made  the  order:  Rex  r.  Milverton,  5  A.  &  E. 
841  (35  E.  C.  L.  R.) ;  1  N.  &  P.  179. 

{k)  This  seems  virtually  to  do  away  with  the  writ  of  ad  quod  damnum^  as  the  clause  is 
imperative  on  the  party  desiring  to  stop  up  a  highway  to  proceed  under  this  section. 
C  S.  G. 

(/)  Actual  inspection  being  the  foundation  of  the  jurisdiction  of  the  justices,  an  order 
mast  have  distinctly  stated  that  the  justices  acted  upon  view.  An  order  stating  the  view 
thus,  "we  having  upon  view  found,"  Rex  v.  Justices  of  Cambridgeshire,  4  A.  &  E.  U I  (31  E. 
C.  L.  R.) ;  5  N.  ft  M.  440;  or  "we  having  upon  view  found,  and  it  appearing  to  us,"  Rex 
V,  Milverton,  5  A.  &  E.  841  {^b  E.  C.  L.  R.) ;  1  N.  ft  P.  179,  was  good:  but  an  order  thus, 
"we  having  particularly  viewed  the  public  roads  and  footway  hereinafter  described,  and 
we  not  being  interested  in  the  repair  of  the  said  roads  and  footway,  and  haxn^  satisfied 
that  the  highways,"  Ac,  was  bad,  because  the  clause  containing  the  ot\g\\ifik\  Obitk^  TSi»\AT\»\. 
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peace,  made  at  the  request  of  the  said  surveyor  as  aforesaid,  that  any  public  high- 
way may  be  diverted  and  turned,  either  entirely  or  subject  as  aforesaid,  so  as  to 
^47fi1   ^^^^^  ^^^  same  ^nearer  or  more  commodious  to  the  public,  and  the  owner 
J   of  the  lands  or  grounds  through  which  such  new  highway  so  proposed  to  be 
made  shall  consent  thereto  by  writing  under  his  hand,(9n)  or  if  it  shall  appear  upon 
such  view  that  any  public  highway  is  unnecessary,  the  said  justices  shall  direct  the 
surveyor  to  affix  a  notice  in  the  form  or  to  the  eflfect  of  Schedule  (No.  19)  to  this 
Act  annexed  in  legible  characters,  at  the  place  and  by  the  side  of  each  end  of  the 
said  highway  from  whence  the  same  is  proposed  to  be  turned,  diverted,  or  stopped 
up,  either  entirely  or  subject  as  aforesaid,  and  also  to  insert  the  same  notice  in  one 
newspaper  published  or  generally  circulated  in  the  county  where  the  highway  so 
proposed  to  be  diverted  and  turned,  or  stopped  up,  either  entirely  or  subject  as 
aforesaid  (as  the  case  may  be)  shall  lie,  for  four  successive  weeks  next  after  the 
said  justices  have  viewed  such  public  highway,  and  to  affix  a  like  notice  on  the 
door  of  the  church  of  every  parish  in  which  such  highway  so  proposed  to  be  di- 
verted, turned,  or  stopped  up,  either  entirely  or  subject  as  aforesaid,  or  any  part 
thereof,  shall  lie,  on  four  successive  Sundays  next  after  the  making  such  view; 
and  the  said  several  notices  having  been  so  published,  and  proof  thereof  haviog 
been  given  to  the  satisfaction  of  the  said  justices,  and  a  plan  having  been  delivered 
to  them  at  the  same  time  particularly  describing  the  old  and  the  proposed  neir 
highway,  by  metes,  bounds,  and  admeasurement  thereof,  which  plan  shall  be  verified 
by  some  competent  surveyor,  the  said  justices  shall  proceed  to  certify(n)  undet 
their  hands  the  fact  of  their  having  viewed  the  said  highway  as  aforesaid,  «Lt\^ 
that  the  proposed  new  highway  is  nearer  or  more  commodious  to  the  public;    a^** 
if  nearer,  the  said  certificate  shall  state  the  number  of  yards  or  feet  it  is  nearexr ,  o^ 
if  mure  commodious,  the  reasons  why  it  is  so ;  and  if  the  highway  is  proposed  t^^m^^ 
stopped  up  as  unnecessary,  either  entirely  or  subject  as  aforesaid,  then  the  ce: 
cate  shall  state  the  reason  why  it  is  unnecessary ;  and  the  said  certificate  oP 
said  justices,  together  with  the  proof  and  plan  so  laid  before  them  as  afoi 
shall,  as  soon  as  conveniently  may  be  after  the  making  of  the  said  certii 
be  lodged  with  the  clerk  of  the  peace  for  the  county  in  which  the  said  highw 
situated,  and  shall  (at  the  quarter  sessions  which  shall  be  holden  for  the 


the 


allegation  of  a  "  view  "  was  separated  in  a  very  marked  manner  from  that  wberei 
Bati^action  of  the  justices,  and  the  grounds  of  it  were  contained ;  and  the  justices  n:r:i:=^^?l*^ 
consistently  with  a  reasonable  construction  of  the  order,  have  been  influenced  by  other 

proof  than  the  view :  Rex  v.  Marquis  of  Downshire,  4  A.  &  £.  698  (31  B.  C.  L.  R.) ;  ^  ^• 

k  M.  92.     So  an  order,  "we  having  upon  view  found,  or  it  appearing  unto  us,"  was  *^*^' 

Rex.  V.  Justices  of  Worcestershire,  8  B.  &  C.  244  (15  E.  C.  L.  R.) ;  and  see  Rex  v.  Ju^  iw^ticea 
of  Kent,  10  B.  &  C.  477  (21  E.  C.  L.  R.) ;  Reg.  v.  Jones,  12  A.  k  E.  684  (40  E.  C.  L. ^')\ 


Reg.  V.  Newmarket  R.  Co  ,  15  Q.  B.  702  (69  E.  C.  L.  R.^,  that  the  order  must  have  sL^J^o^"? 
on  the  face  of  it,  that  the  justices  had  viewed  the  new  line  of  road.  The  view  by  ju^^^^j^^' 
under  the  55  Geo.  3,  c.  68,  s.  2,  was  not  sufficient,  unless  it  was  a  joint  view,  and  \m^^  °^^^^ 
the  finding  that  the  way  was  unnecessary  was  the  result  of  that  view :  but  it  was  he^^  ^"  y^ 
be  no  objection  that  previously  to  their  view  the  road  bad  be«n  stopped  up  de  facto  b^  -^  ^^® 
owner  of  the  adjoining  land  without  authority,  as  they  might  properly  state  in  their 
that  they  had  viewed  the  old  road  if  they  had  viewed  the  ground  over  which  the  ri( 
way  was :  Rex  v.  Justices  of  Cambridgeshire,  4  A.  &  E.  Ill  (31  E.  C.  L.  R.) ;  5  N. 
440.  Where  a  person,  over  whose  land  a  highway  led,  openea  another  road  over  hit 
land,  between  the  same  points,  which  the  public  used,  and  they  ceased  using  the  fc 
road,  it  was  held  that  nine  years  afterwards  an  order  for  stopping  up  the  old  road  a 
necessary  might  be  made  under  the  55  Geo.  3,  c.  68,  and  that  it  was  not  necesaw  ^^ ^7  ^ 
proceed  as  in  case  of  diverting  a  highway  under  the  13  Geo.  3,  c.  78,  8.  16,  Ibid. 

(w)  There  must  be  the  consent  of  the  person  who  is  the  owner  of  the  estate,  at  th»^  _    ^^°^ 


when  the  order  is  made.  An  order  stated  that  the  new  road  was  to  pass  throagl 
lands  of  the  late  T.  Jones,  Esq.,  and  that  the  justices  had  received  evidence  of  the  co  -^■8*'?' 
of  the  said  T.  Jones  in  his  lifetime.  But  it  was  held  that  this  order  was  bad,  becaic::^'^^  '^ 
did  not  thereby  appear  that  T.  Jones  was  the  owner  of  the  estate  at  the  time  whe  '^^  *°* 
order  was  made :  Rex  v.  Kirk,  1  B.  &  C.  21  (8  E.  C.  L.  R.).  And  an  assent  to  the  tu-  '^^^^i 
of  a  road,  given  under  the  hand  and  seal  of  the  solicitor  and  agent  of  the  party  tb^C^^/* 
whose  ground  the  new  road  is  to  pass,  is  not  sufficient :  Rex  v.  Justices  of  Kent,  1  B'  -i*  ^  ^' 
722  (8E.  C.  L.  R.). 

(n)  As  to  the  requisites  of  the  certificate,  see  Reg.  v,  Worcestershire,  3  E.  4  B. 477    C''"' 
C.L.  R.). 
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within  which  the  highway  bo  diverted  and  turDed,  or  stopped  up,  either  entirely  or 
snbject  as  aforesaid,  shall  Jie,  next  after  the  expiration  of  four  weeks  from  the  day 
of  the  said  certificate  of  the  said  justices  having  been  lodged  with  the  clerk  of  the 
peace  as  aforesaid ),(o)  be  read  by  the  said  clerk  of  the  peace  in  open  court;  and 
the  said  ^certificate,  together  with  the  proof  and  plan  as  aforesaid,  as  well  rutAtj/^ 
SB  the  consent  in  writing  of  the  owner  of  the  land  through  which  the  new  ^ 
highway  is  proposed  to  be  made,  shall  be  enrolled  by  the  clerk  of  the  peace  amongst 
the  records  of  the  said  court  of  quarter  sessions ;  provided  always,  that  any  person 
whatever  shall  be  at  liberty,  at  any  time  previous  to  the  said  quarter  sessions,  to 
inspect  the  said  certificate  and  plan  so  as  aforesaid  lodged  with  the  said  clerk  of  the 
peace,  and  to  have  a  copy  thereof,  on  payment  to  the  clerk  of  the  peace,  at  the  rate 
of  sixpence  per  folio,  and  a  reasonable  compensation  for  the  copy  of  the  plan/' 

Sec.  86.  '^  In  any  case  where  it  is  proposed  to  stop  up  or  divert  more  than  one 
highway,  which  highways  shall  be  deemed  to  be  so  connected  together  as  that  they 
cannot  be  separately  stopped  or  diverted  without  interfering  one  with  the  other,  it 
shall  be  lawful  to  include  such  different  highways  in  one  order  or  certificate." (p) 

Sec.  87.  "  In  the  event  of  any  appeal  being  brought  against  the  whole  or  any 
part  or  parts  of  any  order  or  certificate  for  diverting  more  highways  than  one,  it 
shall  be  lawful  for  the  Court  to  decide  upon  the  propriety  of  confirming  the  whole 
or  any  part  or  parts  of  such  order  or  certificate,  without  prejudice  to  the  remaining 
part  or  parts  thereof." 

Sec.  88.  "  When  any  such  certificate  shall  have  been  so  given  as  aforesaid,  it 
shall  and  may  be  lawful  for  any  person  who  may  think  that  he  would  be  injured  or 
tggrieved(^)  if  any  such  highway  should  be  ordered  to  be  diverted  and  turned  or 
stopped  up,  either  entirely  or  subject  as  aforesaid,  and  such  new  highway  set  out 
and  appropriated  in  lieu  thereof  as  aforesaid,  or  if  any  unnecessary  highway  should 
be  ordered  to  be  stopped  up  as  aforesaid,  to  make  his  complaint  thereof  by  appeal 
to  the  justices  of  the  peace  at  the  said  quarter  sessions,  upon  giving  to  the  sur- 
veyor ten  day8*(0  iiotice  in  writing  of  such  appeal,  together  with  a  statement  in 
writing  of  the  grounds  of  such  appeal,  who  is  hereby  required,  within  forty-eight 
hours  afler  the  receipt  of  such  notice,  to  deliver  a  copy  of  the  same  to  the  party  by 
whom  he  was  required  to  apply  to  the  justices  to  view  the  said  highway ;  r*  mo 
^provided  that  in  all  cases  where  the  said  surveyor  shall  have  been  directed  ^ 
by  the  inhabitanta  in  vestry  assembled  to  apply  to  such  justices  as  aforesaid,  then 
the  said  surveyor  shall  not  be  required  to  deliver  a  copy  of  such  notice  to  any 
party ;  provided  also,  that  it  shall  not  be  lawful  for  the  appellant  to  be  heard  in 
support  of  such  appeal  unless  such  notice  and  statement  shall  have  been  so  given 

(o)  See  Rex  v.  Justices  of  Kent,  1  B.  &  C.  622  (8  E.  C.  L.  R.),  as  to  the  mode  of  com- 
puting the  time  from  the  giving  the  notices  under  the  55  Geo.  3,  c.  68,  s.  2. 

(p)  Before  this  Act  there  must  have  heen  a  separate  order  for  each  road :  Rex  v.  Mil- 
verton,  5  A.  &  E.  841  (31  E.  C.  L.  R.) ;  I  N.  &  P.  179.  So  a  road  could  not  be  diverted 
and  stopped  up  by  the  same  order:  Hex  o.  Justices  of  Middlesex,  5  A.  k  E.  626  (31  E.  C. 
L.  R.) ;  1  N.  &  P.  92 ;  Rex  v.  Justices  of  Kent,  10  B.  k  C.  477  (21  E.  C.  L.  R.). 

(g)  The  notice  of  appeal  must  state  that  the  party  is  injured  or  aggrieved :  Rex  v. 
Justices  of  Essex,  5  B.  &  C.  431  (11  E.  C.  L.  R.);  Rex  v.  Justices  of  West  Riding  of  York- 
»bire,  7  B.  &  C.  678  (14  E.  C.  L.  R.),  or  state  facts  from  which  it  can  be  collected  that  he 
is  injured  or  aggrieved :  Rex  v.  Blackawton,  10  B.  k  C.  792  (21  E.  C.  L.  R.) ;  Rex  v.  Bond, 
6  A.  ■&  E.  905  (33  E.  C.  L.  R.).  It  is  enough,  however,  to  state  that  the  appellant  and  his 
ieoaots,  occupiers  of  a  farm  and  lands  near  the  said  way,  and  who  have  heretofore  used 
and  have  a  right  to  use  it,  and  also  other  persons,  and  the  public  will  be  put  to  great 
iocoorenience :  Rex  t\  Justices  of  the  West  Riding  of  Yorkshire,  4  B.  &  Ad.  685  (24  E.  C. 
L.  R.) ;  1  N.  ft  M.  426.  So  it  is  sufficient  to  state  that  the  appellants  are  aggrieved  by 
being  compelled  to  go  a  greater  distance  to  the  next  market  town  from  their  residence, 
than  they  would  have  gone  if  the  road  intended  to  be  stopped  up  were  put  and  kept  in 
repair ;  and  if  the  notice  states  that  they  are  aggrieved,  it  need  not  add  that  they  are 
aggrieved  by  the  order :  Rex  r,  Adey,  4  N.  &  M.  365. 

(r)  The  notice  must  be  ten  days  before  the  sessions  next  after  the  expiration  of  four 
weeks  from  the  lodging  of  the  •certiAoate  with  the  clerk  of  the  peace  :  Reg.  v.  Lancashire, 
%E.kB.  663  (92  E.  C.  L.  R.).  The  4ay8<are  to  be  calculated  one  day  inclusive,  the  other 
ezclnsive,  notwithstanding  a  rule  of  the  sessions  requiring  a  different  computation  :  Rex 
V.  Joatices  of  West  Riding  of  York,  4  B.  k  Ad.  685  (24  E.  0.  L.  R.) ;  1  N.  &  M.  426 ;  Rex 
t.  Jttlticefl  of  Camberland,  4  N.  &  M.  378;  2  A  &  E.  463  (29  E.  G.  L.  R,). 
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as  aforesaid,  nor  on  the  hearing  of  such  appeal  to  go  into  or  give  evidence  of  any 
other  grounds  of  appeal  than  thope  set  forth  in  such  statement  as  aforesaid." 

Sec.  89.  ^'  In  case  of  such  appeal  the  justice  at  the  said  quarter  sessions  shall, 
for  the  purpose  of  determining  whether  the  proposed  new  highway  is  nearer  or 
more  commodious  to  the  puhlic,  or  whether  the  public  highway  so  intended  to  be 
stopped  up,  either  entirely  or  subject  as  aforesaid,  is  unnecessary,  or  whether  the 
said  party  appealing  would  be  injured  or  aggrieved,  impannel  a  jury  of  twelve  dis- 
interested men  out  of  the  persons  returned  to  serve  as  jurymen  at  such  quarter 
sessions :  and  if,  after  hearing  the  evidence  produced  before  them,  the  said  jnry 
shall  return  a  verdict  that  the  proposed  new  highway  is  nearer  or  more  commodious 
to  the  public,  or  that  the  public  highway  so  intended  to  be  stopped  up,  either  en- 
tirely or  subject  as  aforesaid,  is  unnecessary,  or  that  the  party  appealing  would  not 
be  injured  or  aggrieved,  then  the  said  court  of  quarter  sessions  shall  dismiss  such 
appeal,  and  make  the  order  herein  mentioned  for  diverting  and  turning  and  stop- 
ping up  such  highway  either  entirely  or  subject  as  aforesaid,  or  for  diverting,  turn- 
ing, and  stopping  up  of  such  old  highway,  and  purchasing  the  ground  and  soil  for 
such  new  highway,  or  for  stopping  up  such  unnecessary  highway  either  entirely  or 
subject  as  aforesaid ;  but  if  the  said  jury  shall  return  a  verdict  that  the  proposed 
new  highway  is  not  nearer  or  not  more  commodious  to  the  public(«)  or  that  the 
highway  so  intended  to  be  stopped  up,  either  entirely  or  subject  as  aforesaid,  is  not 
unnecessary,  or  that  the  party  appealing  would  be  injured  or  aggrieved,  then  the 
said  court  of  quarter  sessions  shall  allow  such  appeal,  and  shall  not  make  such 

order  as  aforesaid."(0 

Sec.  91.  ^'If  no  such  appeal  be  made,(u)  or  being  made  shall  be  dismissed  as 
aforesaid,  then  the  justices  at  the  said  quarter  sessions  shall  make  an  order(i7)  to 

(«)  Where  the  jury  found  that  the  new  line  was  "  not  nearer  but  more  commodious,"  it 
was  held  no  order  could  be  made  for  diverting  the  road :  Reg.  v.  Shiles,  1  Q.  B.  919  (41  E. 
0.  L.  R.).  But  this  case  was  all  but  overruled  in  Reg.  v.  Wright,  8  Law  T.  455 ;  s.  c,  as 
Wright  V.  Frant,  4  B.  &  S.  118  (116  E.  C.  L.  R.). 

(()  Sec.  90.  ''  The  court  of  quarter  sessions  is  hereby  authorized  and  required  to  award 
to  the  party  giving  or  receiving  notice  of  appeal  such  costs  and  expenses  as  shall  be  in- 
curred in  prosecuting  or  resisting  such  appeal,  whether  the  same  shall  be  tried  or  not, 
and  such  costs  and  expenses  shall  be  paid  by  the  surveyor  or  other  party  as  aforesaid  at 
whose  instance  the  notice  for  diverting  and  turning  or  stopping  up  the  highway,  either 
entirely  or  subject  as  aforesaid,  shall  have  been  given,  and  in  case  the  said  surveyor  or 
other  party  as  aforesaid  shall  not  appear  in  support  thereof,  the  said  court  of  quarter 
sessions  shall  award  the  costs  of  the  appellant  to  be  paid  by  such  surveyor  or  other  party 
as  aforesaid,  and  such  costs  shall  be  recoverable  in  the  same  manner  as  any  penalties  or 
forfeitures  are  recoverable  under  this  Act."  See  Reg.  v,  W.  R.  of  Yorkshire,  2  B.  A  S.  811^^ 
(HOE.  C.  L.  R.). 

(ti)  In  Rex  V.  Justices  of  Worcestershire,  2  B.  ft  A.  228,  it  was  held  that  the  seasioi^^  ^^ 
had  a  right  to  inquire  whether  the  order,  though  there  was  no  appeal,  was  made  by  pro^^r 
authority  before  they  confirmed  it.     And  it  is  the  duty  of  the  sessions  to  see  that  the  cer- 
tificate and  proof  required  by  the  Act  are  regular,  though  there  is  no  appeal,  before  tfc^^y 
make  an  order  under  this  section :  Reg.  v.  Worcestershire,  3  E.  &  B.  477  (77  E.  G.  L. 

(v)  An  order  for  stopping  up  a  footway  under  the  55  Geo.  3,  c.  68,  s  2,  must  have 
tinCtly  stated  in  what  parish  or  place  the  footway  was  situate  :  Rex  v.  Renyon,  6  B.  < 
640  (13  E.  G.  L.  R.).     Where  a  road  was  diveited,  the  order  must  have  shown  on  the 
of  it  that  the  public  had  the  same  permanent  right  over  the  new  line  as  they  had  al 
the  old  line :  where,  therefore,  the  new  line  passed  partly  over  a  road  described  in 
order  as  a  new  turnpike  road,  it  was  held  that  as  it  might  have  been  made  a  tum| 
road  only  for  a  limited  period,  and  if  so,  would  subsist  as  a  public  road  for  that  per 
only  (see  ante,  p.  470),  the  order  was  bad;  and  if  a  permanent  right  was  given  to 
public  under  the  Turnpike  Act,  that  ought  to  have  been  shown  by  the  order:  Re: 
Winter,  6  B.  ft  G.  785  (15  E.  G.  L.  R.).    An  order  referring  to  a  plan  annexed  to  the  o* 
for  the  description  of  the  road  to  be  diverted  was  good ;  but  a  notice  published  jiunr 
to  the  55  Geo.  3,  c.  68,  s.  2,  merely  describing  the  road  by  termini^  and  the  part  im 
stopped  up  as  so  many  yards  of  such  road,  was  held  bad :  Rex  v.  Horner,  2  B.  ft  Ad. 
(22  E  G.  L.  R.).     If  an  order  for  stopping  a  highway  were  properly  made  and  eni 
under  55  Geo.  3,  c.  68,  it  was  unnecessary  to  render  it  effectual  that  an  actual  sto] 
of  the  road  should  have  taken  place :  Rex  v.  Milverton,  5  A.  ft  E.  841  (31  E.  G.  L. 
1  N.  ft  P.  179.     A  footway  might  be  ordered  to  be  stopped  without  being  ordered 
sold :  Rex  v.  Glover,  1  B  ft  Ad.  482.     It  seems  to  have  been  thought  that  the  justii 
only  jurisdiction  over  the  roads  within  the  division  of  the  county  for  which  they 
under  the  55  Geo.  3,  c.  68 :  Rex  v,  Milverton,  5  A.  ft  E  .841  (31  fi.  G.  L.  R.) ;  1  N.  ft  i^'  ^UL 
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divert  and  tarn  and  to^stop  up  such  highway,  either  entirely  or  subject  as  r^Anq 
aforesaid,  or  to  divert,  tarn,  and  stop  up  such  old  highway,  and  to  purchase  ^ 
the  ground  and  soil  for  such  new  highway,  or  to  stop  up  such  unnecessary  high- 
way, either  entirely  or  subject  as  aforesaid,  by  such  ways  and  means,  and  subject 
to  such  exceptions  and  conditions  in  all  respects  as  in  this  Act  is  mentioned  in 
regard  to  highways  to  be  widened,  and  the  proceedings  thereupon  shall  be  binding 
and  conclusive  on  all  persons  whomsoever,  and  the  new  highway  so  to  be  appro- 
priated and  set  out  shall  be  and  forever  after  continue  a  public  highway  to  all 
intents  and  purposes  whatsoever,  but  no  old  highway  (except  in  the  case  of  stopping 
up  such  useless  highway  as  herein  is  mentioned)  shall  be  stopped  until  sucb  new 
highway  shall  be  completed  and  put  into  good  condition  and  repair,  and  so  certified 
by  two  justices  of  the  peace  upon  view  thereof,  which  certificate  shall  be  returned 
to  the  clerk  of  the  peace,  and  by  him  enrolled  amongst  the  records  of  the  court  of 
quarter  sessions  next  after  such  order  as  aforesaid  shall  have  been  made  pursuant 
to  the  directions  hereinbefore  contained." 

Sec.  92.  "  In  every  case  in  which  a  highway  shall  have  been  turned  or  diverted 
imder  the  provisions  of  this  Act,  the  parish  or  other  party  which  was  liable  to  the 
repair  of  the  old  highway  shall  be  liable  to  the  repair  of  the  new  highway,  without 
any  reference  whatever  to  it8  parochial  locality." 

Sec.  93.  ''  The  powers  and  provisions  in  this  Act  contained  with  respect  to  the 
widening  and  enlarging,  diverting,  turning,  or  stopping  up  any  highway  shall  be 
applicable  to  all  highways  which  any  person,  bodies  politic  or  corporate,  is  or  are 
bound  to  repair  by  reason  of  any  grant,  tenure,  limitation,  or  appointment  of  any 
charitable  gift,  or  otherwise  howsoever ;  and  that  when  such  last-mentioned  high- 
wavs  are  so  widened  or  enlarged,  turned  or  diverted,  the  same  shall  and  may,  by  an 
oraer  of  the  jiistices  at  a  special  sessions  for  the  highways,  be  placed  under  the 
control  and  care  of  the  surveyor  of  the  parish  in  which  such  highways  may  be 
situate,  and  shall  be  from  time  to  time  thereafter  repaired  and  kept  in  repair  by 
the  said  parish :  provided  also,  that  the  said  highways  so  widened,  enlarged,  di- 
verted, or  turned,  shall  be  viewed  by  two  justices  of  the  peace,  who  shall  make  a 
Teport  ^thereof  to  the  justices  at  a  special  sessions  for  the  highways,  and   r9|e40A 
much,  last-mentioned  justices  shall,  by  an  order  under  their  hands,  fix  the   *- 
j»roportionate  sum  which  shall  be  annually  paid,  or  shall  fix  a  certain  sum  to  be 
]Nud,  by  such  person,  bodies  politic  or  corporate,  his  or  their  heirs,  successors,  or 
ensigns,  to  the  said  surveyors  of  the  parish,  in  lieu  of  thereafter  repairing  the  said 
^jMrt  of  the  said  old  highway,  and  the  order  of  the  said  last-mentioned  justices  shall 
■be  and  continue  binding  on  all  such  persons,  bodies  politic  or  corporate,  their  heirs, 
^suooessors,  or  assigns,  and  in  default  of  payment  thereof  the  said  surveyor  shall 
proceed  for  the  recovery  of  the  same  in  the  manner  as  any  penalties  and  forfeitures 
^•re  recoverable  under  this  Act." 

It  frequently  happened  that  the  boundaries  of  parishes  passed  though  the  middle 
^>f  a  hignway,  one  side  of  the  highway  being  situated  in  one  parish,  and  the  other 
^mde  of  the  way  being  situated  in  another  parish,  whereby  great  inconveniences 
4rose  to  the  parishes  in  setting  the  time  ana  manner  of  repairing  such  highway  ; 
^and  it  was  therefore  provided  by  the  5  &  6  Will.  4,  c.  50,  s.  58,  that  the  justices, 
^at  a  special  sessions  for  the  highways,  upon  application  by  the  surveyor,  may  divide 
'^he  whole  of  any  such  common  highway,  by  a  transverse  line  crossing  it,  into  two 
^^nal  parte,  or  into  two  such  unequal  parts  and  proportions  as  in  consideration  of 
^he  sou,  waters,  floods,  the  inequality  of  such  highway,  or  any  other  circumstances, 
^liey  think  ja8t.(ir) 

Bandes  the  methods  which  have  been  already  mentioned,  roads  are  sometimes 
^^umged  or  stopped,  or  new  ones  created  by  turnpike  Acts,  inclosure  Acts,  or  other 
of  Parliament,  containing  specific  enactments  for  such  purposes ;  but  such 
lOttds  may  or  may  not  be  public,  according  to  the  provisions  of  the  particular 
;  and  we  have  seen  that  where  a  road  was  set  out  by  commissioners  under  an 


(v^  The  Act  seta  forth  particularly  the  proceedinc^  to  be  had  for  the  purpose  of  such 
^ivlaion ;  and  afterwards  enacts  as  to  the  liabilities  of  the  parishes  respectively  to  repair 
^la^  porUon  after  such  division ;  see  pottj  p.  498. 
VOL.  1.^ — 26 


480  Of  Nuisances  to  Highways.  [book  il 

inclosurc  Act,  the  number  of  persons  using  or  repairing  it  would  not  make  it  a 
public  way,  it  not  being  common  to  all  the  King's  subjects. (a:;) 

The  commissioners  appointed  under  local  inclosure  Acts  have  power  to  stop  up 
and  divert  public  ways  over  lands  to  be  inclosed  by  the  41  Geo.  3,  c.  109,  s.  8; 
but  that  section  contains  a  proviso,  that  where  such  commissioners  have  power, 
under  any  inclosure  Act,  to  stop  up  any  old  road  leading  through  old  inclosureR, 
they  shall  not  exercise  that  power  without  the  concurrence  of  two  justices ;  it 
follows  as  a  necessary  consequence  from  the  proviso  taken  with  the  rest  of  the 
clause,  that  if  no  such  power  is  given  to  commissioners  by  the  particular  inclosure 
Act,  it  cannot  exist  at  all.  Where,  therefore,  an  Act  gave  the  commissioners  do 
power  to  stop  up  roads  passing  through  old  inclosures,  and  they  did  not  mention 
the  way  in  question,  which  ran  over  some  old  inclosures  and  across  a  few  yards  of 
waste,  which  they  allotted  :  it  was  held  that  the  way  existed  as  it  did  before  the  in- 
closure Act  (y) 

Under  the  47  Geo.  3,  c.  109,  s.  8,  the  commissioners  are  authorized  to  stop  up  or 
divert  footways  as  well  as  carriage-roads ;  and  the  proviso  at  the  end  of  the  section 
utAQA  1  ^^  "^^  confined  to  carriage  ^roads,  but  extends  to  every  species  of  way ;  and, 
-■  therefore,  where  the  commissioners  were  empowered  by  a  local  inclosure^ 
Act  to  stop  up  all  ways  passing  over  the  lands  to  be  inclosed,  as  well  as  ways  pass- 
ing through  old  inclosures  in  the  parish,  it  was  held  that  in  order  effectually  to 
stop  up  a  public  footway  passing  partly  over  the  lands  to  be  inclosed  and  partly 
over  an  old  inclosure,  it  was  necessary  for  them  to  have  the  concurrence  and  order 
of  two  justices,  and  no  such  order  or  concurrence  having  been  obtained,  it  was  held 
that  a  footway  which  the  commissioners  ordered  to  be  stopped  up  had  not  been 
effectually  stopped,  but  continued  a  public  footway.(z) 

Where  an  inclosure  Act  provided  that  all  ways  not  set  out  by  the  commKsiooers 
should  be  extinguished,  and  also  authorized  the  stopping  up  of  roads  through  old 
inclosures,  provided  that  no  roads  should  be  stopped  up  without  the  order  of  two 
justices,  and  a  road  through  old  inclosures  opened  upon  the  waste,  and  at  such 
opening  joined  another  road,  which  formed  a  continuation  of  the  first  road,  and 
ran  entirely  over  waste  land ;  and  no  valid  order  was  obtained  for  stopping  up  the 
road,  which  ran  through  the  old  inclosures,  and  the  road  over  the  waste  land  was 
not  set  out  or  continued  by  the  commissioners :  it  was  held  that  this  omission  to 
set  out  or  continue  the  road,  did  not  extinguish  the  road  through  the  old  inclosures, 
and  create  a  consequent  stoppage  of  the  road  over  the  waste,  but  that,  on  the  con- 
trary, the  road  through  the  old  inclosures  remaining  open  for  want  of  an  order  of  '^ 
justices,  as  a  consequence  the  road  over  the  waste  remained  open  al80.(a) 

Upon  an  indictment  against  the  township  of  Hatfield  for  non-repair  of  a  h^b-^^^^ 
way,  it  appeared  that  the  road  was  an  ancient  highway  which  passed  over  partof  i 
common  then  within  Hatfield,  and  that  by  an  inclosure  Act  (51  Geo.  3,  c.  30)  fo 
inclosing  Hatfield  and  other  townships,  it  was  directed  that  the  allotments  in 
spect  of  certain  messuages  should  be  part  of  the  townships  within  which  the  nu 
suages  were  situate,  and  the  commissioners  were  to  make  such  orders  as  they  shoB/cf 
think  proper  concerning  all  public  roads,  '*  in  what  township  and  place  the  exooe 
are  respectively  situate,"  and  by  whom  they  ought  to  be  repaired.     The  isomiaiS' 
siouers  by  their  award  directed  there  should  be  the  road  in  question,  and  new 
allotments  on  each  side  of  it  were  declared  to  be  in  other  townships  than  Hatfield, 
but  it  was  not  declared  in  what  township  the  road  was  situate,  or  by  whom  it  wm 
to  be  repaired.     The  prescriptive  liability  set  forth  in  the  indictment  was  proved, 
but  no  certificate  of  justices  was  produced.     It  was  held  that  the  road  coDtinned 
in  Hatfield,  but  that  Hatfield  could  not  be  indicted  for  not  repairing  it  for  want  of 
a  certificate  of  justices  under  the  41  Geo.  3,  c.  109,  s.  9,  declaring  it  to  be  fnOj 
completed.(6) 

Upon  an  indictment  for  the  non-repair  of  an  ancient  bridleway,  it  a|^>eared  that 

ix)  Ante,  p.  461. 
y)  Thackrah  v,  Seymour,  3  Tyrw.  87. 
z)  Logan  v.  Bnrton,  5  B.  ft  €.  613  (11  S.  0.  L.  R.).    See  Harber  «.  Rand,  0  Price  5& 
(a)  Rex  V.  Marquis  of  Dowoshire,  4  A.  ft  B.  698  (31  B.  0.  L.  R.) ;  6  N.  ft  M.  M. 
(6)  Rex  V,  Hatfield,  4  A.  ft  B.  156  (31  B.  G.  L.  R.),  ▲.  D.  1835. 
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there  had  been  such  an  ancient  way  leading  through  old  inclosures  into  and  across 
a  common,  which  in  parts  was  so  narrow  that  the  bridleway  might  be  de-  .  ^c^oo 
scribed  as  passing  ^along  a  broad  lane ;  in  other  parts  the  common  opened  ^ 
into  a  broaid  field,  across  which  persons  using  the  way  rode  much  as  they  pleased, 
80  that  in  those  parts  there  was  no  definite  track.  Certain  commissioners  under  an 
Act  54  Geo.  3,  c.  160,  which  incorporated  the  41  Geo.  3,  c.  109,  were  authorized 
"  to  stop  up,  divert,  turn,  or  in  any  other  way  alter**  any  public  ways  over  the  com- 
mon or  old  inclosures  with  the  concurrence  of  two  justices,  and  to  set  out  new  ways, 
which,  when  certified  by  two  justices  to  be  complete,  were  to  be  repaired  by  the 
parish,  and  they  directed  the  common  to  be  inclosed,  and  made  no  alteration  in  the 
bridleway  between  the  old  inclosures ;  but  ordered  that  across  the  common  there 
should  be  set  out  a  road  thirty  feet  wide  as  a  "  public  bridle-road*'  and  as  a  "  pri- 
vate carriage-road*'  for  certain  persons,  and  directed  that  the  road  should  be  re- 
paired by  those  persons.  The  road  was  accordingly  set  out,  and  its  termini  were 
the  same  as  those  of  the  old  bridleway,  but  it  did  not  precisely  follow  the  track 
over  which  the  public  were  anciently  accustomed  to  ride.  No  certificate  or  order 
of  justices  was  proved:  and  it  was  held  that  the  cases  cited(c)  related  to  roads 
stopped  or  diverted  by  the  commissioners  or  lefl  unnoticed  in  their  award,  and  so 
impliedly  stopped  or  diverted ;  but  in  this  case  there  had  been  no  stopping  or 
diverting  of  the  old  road ;  that  the  road  set  out  was  in  eflfect  the  same  road,  and 
that  the  parish  was  bound  to  do  such  repairs  as  were  requisite  to  maintain  the  road 
as  a  public  bridle-road. (cf) 

Upon  an  indictment  against  a  parish  fbr  the  non-repair  of  a  highway  it  appeared 

that  the  road  indicted  was  an  ancient  highway  within  the  parish.     In  1840  the 

jarish  was  inclosed  under  an  Act  which  incorporated  the  General  Inclosure  Act, 

^1  G^.  3,  c  109.     The  award  was  made  in  June  1840,  and  under  the  heading  of 

•*  public  carriage-roads  and  highways  "  described  the  road  indicted  as  "  one  public 

-carriage-road  and  highway  of  the  width  of  thirty  feet."     The  commissioners  had 

V)efore  the  award  made  some  alteration  in  the  original  road  by  straightening  and 

^^dening  it ;  but  the  whole  of  the  original  road  was  comprehended  in  the  road  -set 

out  in  the  award.     It  was  admitted  by  the  defendants  that  the  road  indicted  was  a 

'public  road,  and  that  the  parish  had  repaired  it  both  before  and  afler  the  award ; 

wbni  no  steps  had  been  taken  by  the  commissioners  for  putting  it  into  complete 

dr,  aod  there  never  was  any  declaration  by  any  justices  at  special  sessions  that 

he  TosA  had  been  fiilly  formed,  completed  and  repaired ;  and  no  proceedings  had 

m  taken  under  the  5  &  6  Will.  4,  c.  50,  s.  23.     The  road  passed  through  allot- 

^ble  land  on  both  sides,  except  that  a  small  portion  on  one  side  was  an  old  inclo- 

f"iire.     It  was  objected  that  the  proviso  in  sec.  9  of  the  41  Geo.  3,  c.  109,  applied 

roads  continued  by  an  award  as  well  as  to  roads  made  under  it;  and  that  as  the 

'"^cad  had  not  been  declared  by  any  justices  at  special  sessions  to  be  formed,   r^cj^oo 

^^mpleted  and  repaired,  the  parish  were  not  chargeable  with  the  non-repair ;  ^ 

^nd,  upon  a  case  reserved,  after  a  verdict  of  guilty,  the  conviction   was  held 

'^rong.(e) 

Where  an  inclosure  Act  authorized  commissioners  to  stop  up  any  old  road  lead- 
Jtig  between  or  over  certain  old  inclosures,  provided  there  was  an  order  of  two 
jtistices,  and  the  award  in  1814  in  pursuance  of  the  powers  of  the  Act  and  ^'by  the 
Concurrence  and  order  of"  two  justices  stopped  up  a  public  footpath ;  but  no  order 
Of  justices  could  be  found ;  the  footpath  had  been  stopped  up  in  pursuance  of  the 
^ward,  and  the  site  of  it  obliterated,  and  a  private  carriage-way  had  been  made  on 
^e  site  of  it,  and  persons  prevented  passing  along  it,  and  one  person  taken  before 
^  magistrate  for  so  doing ;  and  it  was  held  that  there  was  sufficient  primd  facte 
^>idenoe  of  the  footway  having  been  properly  stopped ;  for  the  award  must  be 

(e)  Loj^n  0.  Burton,  supra. 

(d)  Reg.  V,  Cricklade,  14  Q.  B.  735  (68  E.  C.  L.  R.),  a.  d.  1860.  The  Court  pronounced 
'^o  opinion  on  the  effect  of  the  order  to  repair  the  public  bridleway  further  than  that  it 
^14  not  relieve  the  parish  from  this  indictment. 

(i)  Reg.  V.  Bast  Hagbourne,  Bell  G.  C.  135,  a.  d.  1859.  No  reasons  for  the  decision 
^«re  giren.  Reg.  «.  Hatfield  was  relied  on  for  the  defence,  and  Reg.  v.  Cricklade  for  the 
^v^ofecntion. 
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taken  to  have  been  rightly  made,  unless  there  were  some  inference  to  the  contrary 
from  subsequent  enjoyment  inconsistent  with  it.(/) 

Where  an  inclosure  Act  incorporated  the  41  Geo.  3,  c.  109,  and  authorized  com- 
missioners to  stop  up  old  roads,  subject  to  the  concurrence  of  two  justices,  and  the 
commons  were  allotted  in  1819,  when  a  gate  which  had  since  been  kept  locked  was 
put  up  across  an  old  highway,  but  the  road  had  since  been  used  by  foot  passengers 
occasionally,  and  the  award  in  1830  set  out  new  roads  and  directed  the  old  roads 
to  be  stopped  up,  and  a  certificate  of  two  justices  that  the  new  roads  had  been  com- 
pleted, under  the  41  Geo.  3,  c.  109,  s.  9,  was  proved ;  but  no  order  of  justices  for 
stopping  the  old  road  was  proved ;  it  was  held  that  as  there  had  been  an  inclosure 
of  the  road  for  about  twenty-eight  years,  it  was  sufficient  to  warrant  the  Court, 
standing  in  the  place  of  a  jury,  in  presuming  that  everything  was  rightly  done,  and 
that  an  order  of  justices  had  been  obtained,  and  that  the  user  by  foot  passengers 
was  not  sufficient  to  rebut  that  presumption. (^) 

Upon  an  indictment  against  the  township  of  Gate  Fulford  for  the  non-repair  of  a 
highway,  which  it  was  alleged  to  be  liable  to  repair  by  virtue  of  an  inclosure  Act 
and  award,  it  appeared  that  Gate  Fulford  and  Water  Fulford  were  townships  in 
the  parish  of  Fulford,  and  the  inclosure  Act  directed  commissioners  to  allot  certain 
lands  in  the  manor  of  Fulford  which  (it  was  contended)  were  shown  by  the  context 
to  be  all  in  the  township  of  Gate  Fulford,  and  to  set  out  public  and  private  roads 
in  such  lands,  and  the  public  roads  so  set  out  were  to  be  repaired  by  the  township 
of  Gate  Fulford.  The  award  set  out  some  roads,  which  it  termed  public  highways 
and  roads ;  some  which  it  termed  public  carriage-roads,  and  others  which  it  termed 
private  carriage-roads :  it  then  set  out  the  road  in  question,  which  it  termed  simply 
a  ^'  carriage-road,''  and  directed  that  it  should  be  repaired  by  "  the  township  of 
Fulford  aforesaid,''  without  specifying  which  township  was  meant.  Another  road 
also  termed  simply  a  "  carriage-road '  appeared  to  be  set  out  as  a  private  road.  It 
was  held  that  it  sufficiently  appeared  that  the  road  in  question  was  made  a  public 
^AQA-}  ^road.  The  road  in  question  ran  through  what  was  now  understood  to  be 
-I  the  township  of  Water  Fulford ;  the  township  of  Gate  Fulford  had,  however, 
on  many  occasions  repaired  the  road,  but  had  also  repaired  roads  in  the  township 
which  were  not  public  roads :  it  was  held  that,  assuming  the  commissioners  had 
power  only  to  award  as  to  lands  in  Gate  Fulford,  the  Court  would  presume  that  the 
lands,  on  which  the  road  was  made,  lay  at  the  time  of  the  award  in  Gate  Ful- 
ford.(A) 

A  statute  authorizing  the  making  a  new  course  for  a  navigable  river,  and  turn- 
ing the  old  part  into  a  floating  harbor,  will  not,  without  words  for  the  purpose, 
put  an  end  to  a  public  towing-path  upon  that  part ;  but  such  towing-path  will  be 
liable  to  be  used  as  such  for  the  purposes  of  the  harbor }  and  it  will  make  no  differ- 
ence though  the  river  was  a  tide  river,  and  at  low  water  admitted  of  no  navigation. 

By  the  43  Geo.  3,  power  was  given  to  carry  part  of  the  Bristol  river  along  a  new 
course,  and  to  convert  the  old  part  into  a  floating  harbor.  There  had  immemorially  been 
a  towing-path  on  the  north  side,  and  whether  that  continued  a  public  towing-path 
along  the  side  of  the  floating  harbor  was  the  question.  It  was  urged  that  it  did 
not,  because  this  was  a  tide  river,  not  navigable  at  low  water ;  and  the  floating 
harbor  would  make  it  usable  at  all  times,  and  therefore  increase  the  burthen  on 
the  land.  But,  after  taking  time  to  consider,  the  Court  held,  that  as  there  were 
no  words  in  the  Act  to  annihilate  the  right  of  the  public,  that  right  would  coatiofie 
notwithstanding  the  improved  state  of  the  water  within  the  bank ;  that  such  water 
being  still  applied  to  navigation  purposes,  for  the  use  of  the  public,  was  still  in  a 
state  to  derive  the  benefit  &om  the  path  for  which  the  path  had  first  been  given  to 
the  public :  and  judgment  was  given  for  the  King.(i) 

(/)  Manning  v.  E.  CounticB  R.  Co.,  12  M.  k  W.  237,  A.  d.  1843. 

Iff)  Williams  v.  Eyton,  4  H.  &  N.  357,  AflSrming  the  decision  of  the  Court  of  Szcheqaer 
in  2  H.  &  N.  771,  a.  d.  1858. 

(k)  Reg.  V.  Gate  Fnlford,  D.  k  B.  C.  C.  74.  It  was  conceded  that  if  any  part  of  wt 
road  set  out  had  been  on  land  over  which  the  commissioners  had  no  jarisdietion}  tse 
award  would  have  been  bad  as  to  the  whole  road. 

(t)  Rex  9.  Tippett,  Mich.  T.  1819,  3  B.  &  A.  192  (5  E.  C.  L.  R.),  and  MS.,  Bajlffj,/-  ^ 
indictment  was  for  an  obstruction  of  the  public  path. 
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In  some  instances  a  higbway  may,  it  seems,  be  in  some  measure  changed  or  con- 
fined to  a  particular  course  by  a  private  individual ;  as,  "  where  it  lies  over  an  open 
field,  and  the  owner  of  the  field  turns  it  to  another  part  of  the  field  for  his  own 
convenience,  or  incloses  the  field  for  his  own  benefit,  leaving  a  sufficient  way/'(A;) 
But  in  such  case,  as  the  public  had  clearly  a  right  before  such  alteration  to  go 
upon  the  adjacent  ground  when  the  way  was  out  of  repair,  the  owner  of  the  field 
can  only  nud^e  the  alteration  subject  to  the  onus  of  making  a  good  and  perfect 

•Having  thus  inauired  concerning  the  difierent  sorts  of  highways,  and  r^^oc 
the  methods  by  with  they  may  be  changed,  widened,  or  stopped  up,  we  *■ 
may  now  consider  of  nuisances  to  highways,  by  obstructions. 

There  is  no  doubt  but  that  all  injuries  whatsoever  to  a  highway,  as  by  digging 
a  ditch,  or  making  a  hedge  across  it,  or  laying  logs  of  timber  in  it,  or  ploughing  it 
up,(}n)  or  by  doing  any  other  act  which  will  render  it  less  commoaious  to  the 
King's  subjects,  are  public  nuisances  at  common  law.(n)  And  if  the  tenant  of  the 
land  plough  the  soil,  over  which  another  has  a  way,  this  is  a  nuisance  to  the  way, 
for  it  is  not  so  easy  to  him  as  it  was  before. (o)  If  a  man  with  a  cart  use  a  common 
pack  and  prime  way,  so  as  to  plough  it  up  and  render  it  less  convenient  for  riders, 
that  is  indictable. (p)  If  there  be  a  stile  across  a  public  footway  of  a  certain 
height,  and  a  man  raises  this  stile  to  a  greater  height,  it  is  a  nuisance.(g')  And  it 
is  clearly  a  nuisance  at  common  law  to  erect  a  new  gate  in  a  highway,  though  it  be 
not  locked,  and  open  and  shut  freely,  because  it  interrupts  the  people  in  that  free 
and  open  passage  which  they  before  enjoyed  and  were  lawfully  entitled  to ;  but 
where  such  a  gate  has  continued  time  out  of  mind,  it  shall  be  intended  that  it  was 
set  up  at  first  by  consent,  on  a  composition  with  the  owner  of  the  land,  on  the 
laying  out  the  road,  in  which  case  the  people  had  never  any  right  to  a  freer  pas- 
sase  than* what  they  continue  to  enjoy.(r) 

It  is  a  nuisance  to  sufier  the  highway  to  be  incommoded  by  reason  of  the  foul- 
ness of  the  adjoining  ditches,  or  by  boughs  of  trees  hanging  over  it,  &c. ;  and  an 
occapier,  as  such,  though  at  will  only,  is  indictable  for  suffering  a  house  standing 
upon  the  highway  to  be  ruinous ;  and  it  is  said  that  the  owner  of  land  next  ad- 
joining to  the  highway  ought  of  common  right  to  scour  his  ditches ;  but  that  the 
owner  of  land,  next  adjoining  to  such  land,  is  not  bound  by  the  common  law  so  to 
do,  without  a  special  prescription  :(s)  and  it  is  also  said  that  the  owner  of  trees 
tanging  over  a  highway,  to  the  annoyance  of  travellers,  is  bound  by  the  common 
law  to  lop  them ;  and  that  any  other  person  may  lop  them,  so  far  as  to  avoid  the 
nm8ance.(0     ^^^  general  highway  Act  also  relates  to  offences  of  this  description, 

{h)  3  Salk.  182.     But  in  Rex  v.  Warde,  Gro.  Car.  266,  to  an  information  for  obstructing 

a  highway,  the  defendants  pleaded  that  the  way  was  so  foul  that  passengers  could  not 

PMiirithoat  danger,  and  that  G.  Sands  being  seised  in  fee  laid  out  a  more  commodious 

Way  in  his  land  adjoining  the  highway ;  and  the  plea  was  held  bad,  because  it  did  not 

appear  by  what  authority  he  did  it ;  for  it  is  but  at  his  pleasure,  and  he  may  stop  it  when 

^0  will,  and  the  subjects  have  not  such  interest  therein  that  they  may  justify  going  there, 

'^or  is  any  one  bound  to  repair  it.     And  in  Rex  v.  Flecknow,  1  Burr.  465,  Lord  Mansfield 

'^d,  **  An  owner  of  land  over  which  there  is  an  open  road  may  inclose  it  by  his  own 

authority,  or  alter  it  under  a  proper  authority,  and  by  a  legal  course ;"  that  is  by  a  writ 

^f  ad  quod  damnum  (now  abolished),  as  is  stated  immediately  afterwards. 

(/)  3  Salk.  182.    And  see  the  cases  collected  in  Rex  v.  Stoughton,  2  Saund.  160,  a,  note 
(^2).     And  see  also  poHj  as  to  the  repair  of  highways. 
(m)  Bex  V.  Griesly,  1  Vent.  4. 

(n)  1  Hawk.  P.  G.  c.  76,  s.  144 ;  2  Roll.  Abr.  Nuisance  (B.) ;  Overton  v.  Freeman,  1 1  C. 
^-  867  (73  E.G.  L.  R.). 

ro)  2  H.  4 ;  11  Vin.  Abr.  tit.  Nuisance  (G.). 
(p)  Per  Guriam,  Reg.  v.  Leach,  6  Mod.  145. 

iq)  Bateman  v.  Borge,  6  G.  &  P.  391  (25  E.  G.  L.  R.),  Park,  J.,  J.  A. 
(r)  1  Haw.  P.  G.  c.  75,  s.  9,  and  c.  76,  s.   146  ;  Gom.   Dig.   tit.  Chemin  (A.)  3  ;  James  v. 
^%Tward,  Gro.  Gar.  184 ;  2  Roll.  Abr.  Nuisance  (G.). 
is)  Set  postj  p.  506,  note  (v). 

(I)  Bac.  Abr.  tit  Highways  (E.) ;  1  Hawk.  P.  G.  c.  76,  ss.  5,  8,  147.  But  the  building  of 
^boase  in  a  larger  manner  than  it  was  before,  whereby  the  street  became  darker^  has 
5*«u  held  not  to  be  a  public  nuisance  by  reason  of  the  darkening :  Rex  v.  Webb,  1  Lord 
^jm.  737. 
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imposiDg  pecuniary  penalties  upon  persons  obstructing  bigbwajs  by  means  of  trees 
or  bedges ;  and  penalties  are  also  imposed  upon  persons  laying  stones,  timber,  or 
otber  matter,  or  leaving  any  carriage,  so  as  to  obstruct  tbe  passage  of  any  bigbway ; 
and  also  upon  persons  encroacbing  upon  tbem.(u)  Provision  is  also  made  for  tbe 
*48fi1  puoisbment,  by  *similar  penalties,  of  drivers  of  carriages  wbo  may  create 
J  annoyances  in  tbe  public  ways  by  tbeir  misconduct.(v)  And  witb  tbe  view 
of  preventing  turnpike  roads  from  being  destroyed  by  tbe  uarrown^s  of  tbe  wbeels 
of  tbe  carriages  travelling  tbereon,  and  by  tbe  excessive  burdens  wbicb  migbt  be 
carried  in  tbem,  it  is  enacted,  tbat  if  tbe  tire  of  tbe  wbeels  of  any  wagon,  &c., 
sball  deviate  more  tban  balf  an  incb  from  a  specified  breadtb,  and  sball  be  drawn 
on  any  turnpike  road,  tbe  owner  sball  forfeit  five  pounds,  and  tbe  driver  forty 
sbillings,  for  every  sucb  offence.(tc)  Witb  respect  to  turnpike  rond^,  similar  pro- 
visions are  contained  in  tbe  general  turnpike  Acts,  3  Geo.  4,  c.  126,  and  4  Geo. 
4,  c.  95. 

Tbe  mere  fact  tbat  a  part  of  a  public  bigbway  bas  been  used  for  twenty  years 
by  an  innkeeper  for  tbe  standing  of  tbe  vebicles  of  bis  guests  is  no  answer  to  a 
complaint  for  obstructing  a  "bigbway"  under  tbe  5  &  6  Will.  4,  c.  50,  s.  72.  If 
tbe  innkeeper  could  bave  made  out  an  inunemorial  rigbt,  it  migbt  be  tbat  tbe 
bigbway  migbt  bave  been  dedicated  subject  to  tbat  rigbt;  but  tbere  was  no  proof 
tbat  tbe  bigbway  was  dedicated  after  tbis  usage  began.(trtr) 

It  bas  been  beld,  tbat  if  a  carrier  carries  an  unreasonable  weigbt,  witb  an 
unusual  number  of  borses,  it  is  a  nuisance  to  tbe  bigbway,  by  tbe  common  law.(x) 
And  upon  an  information  for  tbis  offence,  it  was  adjudged,  tbougb  it  was  stated 
tbat  tbe  carrier  went  "  witb  an  unusual  number  of  borses/'  witbout  setting  fortb 
wbat  number,  yet  tbe  information  was  good,  because  it  was  tbe  excessive  weigbt 
wbicb  be  carried  tbat  made  tbe  nuisance  (y) 

It  appears  to  bave  been  bolden,  tbat  an  indictment  will  not  lie  for  setting  a 
person  on  tbe  footway  in  a  street  to  distribute  bandbills,  wbereby  tbe  footway  was 
impeded  and  obstructed  ;(2;)  nor  for  tbrowing  down  skins  into  a  public  way  by 
wbicb  a  personal  injury  is  accidentally  occasioned  ;(a)  but  acts  of  tbis  kind,  if 
improperly  performed,  migbt  possibly  be  deemed  nuisances,  as  it  seems  now  to  be 
well  establisbed  tbat  every  unautborized  obstruction  of  a  bigbway,  to  tbe  annoyance 
of  tbe  King's  subjects,  is  an  indictable  offence.(6)     Tbus,  wbere  a  wagoner  occu- 
pied one  side  of  a  public  street  in  tbe  city  of  Exeter,  before  bis  warebouses,  in 
loading  and  unloading  bis  wagons,  for  several  bours  at  a  time,  botb  day  and  nigbt, 
and  had  one  wagon  at  least  usually  standing  before  bis  warebouses.  so  tbat  no 
carriage  could  pass  on  tbat  side  of  tbe  street,  and  sometimes  even  foot  passengers 
were  incommoded  by  cumbrous  goods  lying  on  tbe  ground  on  tbe  same  side,  ready 
for  loading,  be  was  beld  to  be  indictable  for  a  public  nuisance,  altbougb  it  appeared 
tbat  sufficient  space  was  lefl  for  two  carriages  to  bave  passed  on  tbe  opposite  side^^ 
of  tbe  8treet.(c)     Upon  tbe  same  principle  it  bas  been  beld  to  be  an  indictabi 
offence  for  stage-coaches  to  stand  plying  for  passengers  in  tbe  public  streets ;  ao 
Lord  Ellenborougb,  C.  J.,  said,  "  A  stage-coach  may  set  down  or  take  up  passenger^ 
in  the  street,  this  being  necessary  for  public  convenience )  but  it  must  be  done  io    ^ 
reasonable  time ;  and  private  premises  must  be  procured  for  tbe  coacb  to  stop  ib 
during  tbe  interval  between  tbe  end  of  one  journey  and  tbe  commencement  of 

(tf)  5  &  6  Will.  4,  c.  50,  ss.  64,  65,  69,  72,  &c.,  which  makes  provision  also  for  the 
removal  of  such  annoyances  by  the  surveyor  and  other  persons.  This  statute  does  not 
say  that  every  highway  shall  be  thirty  feet  wide ;  and  in  a  late  case  it  was  held  thatit  did 
not  authorize  the  surveyor  to  remove  a  fence  in  front  of  a  house  for  the  purpose  of 
widening  the  road,  which  in  that  part  was  not  more  than  twenty-four  feet  in  bretdth, 
such  fence  not  being  on  the  highway :  Lowen  v.  Kaye,  4  B.  &  C.  3  (10  E.  G.  L.  R.)' 

(v)  24  Geo.  2,  c.  43,  and  1  k  2  Will.  4,  c.  22,  as  to  drivers  in  London,  Westmbster,  and 
the  neighborhood;  and  5  &  6  Will.  4,  c.  50,  s.  78,  as  to  drivers  in  general. 

(w)  3  Qeo.  4,  c.  126,  s.  5.     And  as  to  furious  driving,  po«^ 

(ww)  Gerring  r.  Barfield,  16  C.  B.  (N.  S.)  597  (111  E.  C.  L.  R.).    • 

(z)  Com.  Dig.  Chemin  (A.)  3.  (y)  Rex  v.  Egerly,  3  Salk.  183. 

(z)  Rex  V.  Sarmon,  1  Burr.  516.  (a)  Rex  v.  Gill,  1  Str.  190. 

(h)  Rex  V.  Cross,  3  Campb.  224.  (c)  Rex  v,  Russell,  6  Bast  427. 
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t]iother.(€Q     In  the  same  *case  his  lordship  intimated  that  there  could  be  t-hcaqj 
no  donbt  bat  that,  if  coaches,  on  the  occasion  of  a  rout,  should  wait  an  un-  *- 
reasonable  length  of  time  in  a  public  street,  and  obstruct  the  transit  of  his  Majesty's 
sabjects  wishing  to  pass  through  it  in  carriages  or  on  foot,  the  person  who  mi^ht 
caoBe  and  permit  such  coaches  so  to  wait  would  be  guilty  of  a  nuisance  (e) 

So  it  is  indictable  for  a  party  to  exhibit  at  the  windows  of  his  shop,  in  a  public 
street,  effigies,  and  thereby  attract  a  crowd  to  look  at  them,  which  causes  the  foot- 
way to  be  obstructed  so  that  the  public  cannot  pass  as  they  ought  to  do,  and  that 
it  is  not  at  all  essential  that  the  effigies  should  be  libellous ;  for  the  gravamen  of 
the  charge  is  the  causing  the  footway  to  be  obstructed,  and  it  seems  to  be  immate- 
rial whether  the  crowd  consisted  of  idle,  disorderly,  and  dissolute  persons  or  not.(/) 

Laying  logs  of  timber  in  a  highway  has  been  already  stated  as  one  of  the  clear 
instances  of  nuisance.(<^)  And  the  party  will  not  be  excused  by  showing  that  he 
laid  them  only  here  and  there,  so  that  the  people  might  have  a  passage  through 
them  by  windings  and  turnings.(A)  And  though  it  is  not  a  nuisance  for  an  inhab- 
itant of  a  town  to  unlade  billets,  &c.,  in  the  street  before  his  house,  by  reason  of 
the  necessity  of  the  case,  yet  he  must  do  it  promptly,  and  not  suffer  them  to  con- 
tinue in  the  street  an  unreasonable  length  of  time.(t)  An  obstruction  to  a  public 
highway  will  not  be  excused  on  the  plea  of  its  being  necessary  for  the  carrying  on 
of  the  party's  business,  though  such  obstruction  be  only  occasional.  The  defendant, 
who  was  a  timber  merchant,  occupied  a  small  timber-yard  close  to  a  street,  and, 
from  the  narrowness  of  the  street  and  the  construction  of  his  own  premises,  he 
had,  in  several  instances,  necessarily  deposited  long  sticks  of  timber  in  the  street, 
and  had  them  sawed  into  shorter  pieces  there  before  they  could  bo  carried  into  his 
ytrd:  and  it  was  contended  on  his  behalf  that  he  had  a  right  so  to  do,  as  it  was 
necessary  to  the  carrying  on  of  his  business :  and  that  it  could  not  occasion  more 
inconvenience  to  the  public  than  draymen  taking  hogsheads  of  beer  from  their 
drays,  and  letting  them  down  into  the  cellar  of  a  publican  But  Lord  Ellenbo- 
rough,  C.  J.,  said,  ^'If  an  unreasonable  time  is  occupied  in  the  operation  of  deliv- 
ering beer  from  a  brewer's  dray  into  the  cellar  of  a  publican,  this  is  certainly  a 
nmsance.  A  cart  or  wagon  may  be  unloaded  at  a  gateway ;  but  this  must  be  done 
with  promptness.  So  as  to  the  repairing  of  a  house,  the  public  must  submit  to 
the  inconvenience  occasioned  necessarily  in  repairing  the  house ;  but  if  this  incon- 
venience be  prolonged  for  an  unreasonable  time,  the  public  have  a  right  to  complain, 
and  the  party  may  be  indicted  for  a  nuisance.  The  rule  of  law  upon  this  subject 
18  much  neglected,  and  great  advantages  would  arise  from  a  strict  and  steady 
application  of  it.  I  cannot  bring  myself  to  doubt  of  the  guilt  of  the  present  de- 
&dant.  He  is  not  to  eke  out  the  inconvenience  of  his  own  premises  by  taking 
in  the  public  highway  into  his  timber-yard;  and  if  the  street  be  narrow,  he  must 
remove  to  a  more  commodious  situation  for  carrying  on  his  *business."(^)  r:|c4.QQ 
And  in  repairing  or  rebuilding  a  house,  care  must  be  taken  that  the  en-  *- 
croachment  on  the  highway  be  not  unreasonable.  The  owner  will  himself  be 
responsible  for  any  excess,  if  committed  by  his  servants ;  for,  according  to  Eyre, 
C.  J.,  **  suppose  that  the  owner  of  a  house,  with  a  view  to  rebuild  or  repair,  employ 
his  own  servants  to  erect  a  hoard  in  the  street  (which  being  for  the  benefit  of  the 
public,  they  may  lawfully  do),  and  they  carry  it  out  so  far  as  to  encroach  unrea- 
sonably on  the  highway,  it  is  clear  that  the  owner  would  be  guilty  of  a  nuisance."(/) 
By  an  old  Act,  an  ancient  highway  running  over  the  land  of  Lord  Stourton  was 

(d)  Rex  V.  Gross,  3  Gampb.  224.  («)  Rex  v.  Gross,  3  Gampb.  224. 

(/)  Rex  V.  Garlisle,  6  G.  A  P.  636  (25  E.  G.  L.  R.),  Park,  J.,  BoUand,  B.,  and  Sir  J. 
Cross. 

(a)  Ante,  p.  485. 

(A)  2  Roll.  Abr.  137 ;  1  Hawk.  P.  G.  c.  76,  s.  145. 

(i)  Id.  Ibid,  and  Bac.  Abr.  tit.  Highwayt  (E.). 

\k)  Rex  o.  Jones,  3  Gampb.  230. 

(/)  Bash  V.  Steinman,  1  Bos.  k  Pul.  407,  408.  And  the  learned  judge  proceeds  thus : 
"And  I  apprehend  there  can  be  but  little  doubt  that  he  would  be  equally  guiltj  if  he  had 
contracted  with  a  person  to  do  it  for  a  certain  sum  of  money,  instead  of  employing  his 
own  servants  for  the  purpose ;  for,  in  contemplation  of  law,  the  erection  of  the  hoard 
would  be  aqoally  bis  act.'' 
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made  a  turnpike,  and  afterwards  collieries  were  worked  on  each  side  of  the  road, 
and  railways  made  from  time  to  time  across  the  road  for  the  conveyance  of  the 
coals  from  the  collieries.  In  the  1  &  2  Geo.  4,  a  new  Act  passed  for  repairing  the 
same  road.  One  of  the  former  railways  was  continued  and  new  railways  made 
afterwards  across  the  road  for  the  same  purposes  as  hefore.  By  a  clause  in  this 
Act  a  penalty,  recoverable  on  summary  conviction,  was  imposed  on  any  person  who 
made  any  railway  across  the  road  ^^  without  the  consent  of  the  trustees  or  l^al 
authority :''  and  it  was  held  that  the  making  and  continuing  of  the  railways  was 
indictable,  and  that  no  inference  could  be  drawn  to  the  contrary  from  the  facts  of 
the  case  or  the  words  of  the  last  Act.  To  do  the  work  complained  of  the  turnpike 
road  was  dug  into,  but  filled  up  again  and  restored  to  its  former  state,  except  that 
the  railroad  remained,  forming  a  groove  of  wood,  adapted  to  the  wheels  of  the  rail- 
way carriages,  and  so  far  sunk  into  the  road  that  the  highest  part  of  it  was  on  a 
level  with  the  road ;  and,  upon  a  special  case  empowering  the  Court  to  draw  infer- 
ences as  a  jury,  after  a  verdict  of  guilty,  it  was  held  that  the  Court  could  not  pro- 
nounce the  injury  created  by  this  work  to  be  too  slight  and  uncertain  to  be  indict- 
able, (m) 

Upon  an  indictment  for  obstructing  a  highway,  it  appeared  that  the  defendant 
laid  down  on  a  highway  a  double  line  of  tramways,  on  which  omnibuses  plied  for 
hire ;  and  these  tramways  and  omnibuses  were  dangerous  and  inconvenient  to  many 
of  the  public,  as  the  wheels  of  vehicles  skidded  when  crossing  the  tramways,  and 
horses  which  put  their  feet  upon  them  were  frightened ;  a  very  large  number  of 
persons  used  the  omnibuses  as  a  means  of  transit,  to  the  great  saving  of  their  time 
and  money,  and  the  vestrymen  of  the  parish  through  which  the  tramways  ran  had 
sanctioned  their  being  made ;  Erie,  C.  J.,  directed  the  jury  that,  if  the  tramways 
were  a  source  of  danger  and  inconvenience  to  a  portion  of  the  public,  who  had  a 
right  to  use  the  highway,  they  were  a  nuisance  without  reference  to  their  being  for 
the  general  convenience ;  and  it  was  held  that  this  direction  was  right ;  for  suppos- 
ing it  possible  that  an  arrangement  for  the  use  of  a  highway  in  a  particular  manner 
being  for  the  advantage  of  the  public  would  be  an  answer  to  an  indictment  for  that 

*AM'}  ^^^^"8^™^°^)  ^^^^  ^^  ^^^  *^^  arrangement  for  the  ordinary  use  of  the 
-I  highway,  but  was  withdrawing  so  much  of  the  highway  from  its  ordinary  use 
as  such ;  for  it  was  impossible  to  use  as  an  ordinary  part  of  this  highway  the 
portion  taken  up  by  the  tramways. (n)  So,  where,  on  a  like  indictment  it  appeared 
that  telegraph  posts  were  erected  with  the  assent  of  the  authorities,  who  were 
the  guardians  of  the  highways,  either  on  the  highway,  or  on  strips  of  land  by  the 
side  thereof;  Martin,  B.,  held  that  a  permanent  obstruction  erected  on  a  highway, 
without  lawful  authority,  which  renders  the  way  less  commodious  to  the  public,  is 
a  nuisance;  and  if  the  jury  believed  that  the  defendants  placed  [for  the  purpose  of 
profit  to  themselves]  posts  with  the  intention  of  keeping  them  permanently  there 
[in  order  to  make  a  telegraphic  communication  between  distant  places],  and  did 
permanently  keep  them  there,  and  the  posts  were  of  such  size  as  to  obstruct  the 
passage  of  carriage  horses  or  foot  passengers  on  the  part  of  a  road  where  they  stood, 
the  jury  ought  to  find  the  defendants  guilty;  and  that  the  circumstances  that 
the  posts  were  not  placed  on  the  hard  part  of  the  road,  or  upon  a  footpath 
formed  upon  it,  or  that  sufficient  space  for  the  public  traffic  remained,  were  imma- 
terial; and  this  ruling  was  held  right;  because  in  effect  it  came  to  this,  whetbier 
there  was  a  practical  obstruction  to  the  public  in  using  the  highway.(o^ 

It  is  a  nuisance  to  break  up  the  streets  in  a  town  for  the  purpose  of  laying  down 

gas  pipes,(p)  and  where  certain  commissioners  had  power  to  light  the  public  streets 

of  a  town  and  to  lay  down  pipes  for  that  purpose,  but  no  power  to  lay  down  pipes 

or  the  supply  of  private  houses,  and  they  transferred  their  powers  to  a  company 

(m)  Reg.  V.  Charlesworth,  16  Q.  B.  1012  (71  E.  0.  L.  R.). 

(n)  Reg.  V.  Train,  2  B.  &  S.  640  (110  E.  G.  L.  R.).  It  was  also  held  that  the  Metropoli- 
tan Act,  18  k  19  Vict,  c  128,  s.  98,  did  not  justify  these  proceedings. 

(o)  Reg.  V.  The  United  Kingdom  Electric  Telegraph  Co.,  6  Law  T.  378.  The  parte 
between  brackets  are  clearly  immaterial;  and  ** permanently"  is  too  strong  a  tern,  ataa 
obstruction  for  even  a  day  would  be  enough :  9  Cox  G.  G.  137,  174. 

{p)  Ellis  V.  Sheffield  Gas  Consumers  Co.,  2  B.  &  B.  767  (75  E.  C.  L.  &.). 
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who  had  no  powers  as  a  gas  company ;  it  was  held  that  this  company  was  indictable 
for  laying  down  pipes  to  private  houses,  but  not  for  laying  down  pipes  for  the  public 
lighting  of  the  town.(<^) 

Wherever  a  public  way  exists,  the  public  have  a  right  to  enjoy  it  with  ease  and 
seeuri^,  and  if  a  man  prevents  that  enjoyment,  even  by  the  use  of  his  own  pro- 
perty, he  is  guilty  of  a  nuisance.^  If,  therefore,  the  owner  of  land  over  which  a 
public  way  passes  excavates  his  land  on  each  side  thereof  so  as  to  leave  the  line  of 
the  way  between  two  precipices,  or  makes  an  excavation  so  near  to  one  side  of  the 
way  that  a  person  walking  upon  it  might,  by  making  a  false  step,  or  being  affected 
by  sudden  giddinens,  or  in  consequence  of  its  being  dark,  or  in  the  case  of  a  horse 
or  oarrii^  way  might  by  the  sudden  starting  of  a  horse,  be  thrown  into  the  exca- 
vation, this  is  a  public  nuisance ;  for  the  danger  thus  created  may  reasonably  deter 
prudent  persons  from  using  the  way,  and  thus  the  full  enjoyment  of  it  by  the 
public,  is,  in  effect,  as  much  impeded  as  in  the  case  of  an  ordinary  nuisance  to  a 
highway,  (r) 

If  an  excavation  be  made  so  near  a  highway  as  to  cause  danger  to  the  public 
using  the  way,  it  is  no  defence  to  the  party  who  made  it  that  other  parties  were 
under  a  legal  obligation  created  by  statute  to  fence  the  highway,  and  that  they  had 
neglected  to  do  so.  (rr) 

*Nor  can  it  be  doubted  that  many  other  things  may  be  done  so  near  to  a   t^c^qa 
highway  as  to  create  a  nuisance,  as  the  running  of  railway  locomotive8,(s)   *- 
erecting  a  windmill  and  the  like,  so  near  to  the  highway  as  to  frighten  horses 
tnveUing  upon  it. 

It  has  been  doubted  whether  a  person  can  build  a  bridge  over  a  highway. (f)  But 
it  is  plain  that  this  must  be  a  question  for  a  jury  in  every  case ;  for  a  bridge  may 
be  built  in  such  a  manner  as  either  to  be  no  nuisance  or  a  great  nuisance  to  a 
highway.(«) 

There  can  be  no  doubt  that  any  contracting  or  narrowing  of  a  public  highway 
IB  a  nuisance;  it  is  frequently,  however,  difficult  to  determine  how  far  in  breadth  a 
highway  extends,  as  where  it  runs  across  a  common,  or  where  there  is  a  hedge  only 
on  one  side  of  the  way,  or  where,  though  there  are  hedges  on  both  sides,  the  space 
between  them  is  much  larger  than  what  is  necessary  for  the  use  of  the  public ;  in 
these  cases  it  would  be  for  a  jury  to  determine  how  far  the  way  extended.(t7)     It 

{9)  R«g.  V.  LoQgton  Gas  Co.,  8  Cox  C.  C.  317 ;  a.  c,  2  E.  &  E.  651  (105  E.  C.  L.  R.). 

(r)  Barnes  v.  Ward,  9  C.  B.  392  (67  E.  C.  L.  R.) ;  where  an  area  was  excavated  close  to 
tn  immemorial  footway,  and  left  nnfenced,  and  a  person  passing  along  the  way,  the  night 
being  dark,  without  anj  negligence  of  her  own,  fell  into  the  area  and  was  killed :  Hard- 
CMtle  V.  The  S.  Yorkshire  Railwaj  and  River  Dan  Co.,  4  U.  &  N.  67  ;  Hounsell  v.  Smyth,  7 
C.  B.  N.  8.  731  (97  E.  C.  L.  R.). 

(rr)  Wettor  v.  Dunk,  4  F.  &  F.  298. 

(«)  Vaoghan  v.  Taff  Vale  R.  Co.,  5  H.  &  N.  679 ;  Rex  v.  Pease,  4  B.  &  Adol.  30  (24  E.  C. 
L.R.). 

(i)  Hole  V.  Sittingbourne  and  Sheerness  Railway  Co.,  6  H.  &  N.  488. 

(u)  See  Reg.  v,  Betts,  16  Q.  B.  1022  (71  E.  C.  L.  R.),  post,  Rivers. 

(v)  See  Brownlow  v.  Tomlinson,  1  M.  &  Gr.  484  (39  E.  C.  L.  R.). 


^  A  temporary  occupation  of  part  of  a  street  or  highway  by  persons  engaged  in  build- 
ing or  in  receiving  or  delivering  goods  fVom  stores  or  ware-houses  or  the  like,  is  allowed 
from  the  necessity  of  the  case ;  but  a  systematic  and  continued  encroachment  upon  a 
Btreet  though  for  the  purpose  of  carrying  on  a  lawful  business,  is  unjustifiable  :  People  v. 
Ganningham,  1  Denio  524.  A  man  may  throw  wood  into  the  street  for  the  purpose  of 
btving  it  carried  into  his  house ;  and  it  may  lie  there  a  reasonable  time :  Comm.  v.  Pass- 
mere,  1  Serg.  k  R.  219.  Materials  for  building  may  be  placed  in  the  street,  provided  it 
be  done  in  the  most  convenient  manner :  Ibid.  A  merchant  may  have  his  goods  placed 
in  the  street  for  the  purpose  of  removing  them  into  his  store  in  a  reasonable  time.  But 
be  hai  do  right  to  keep  them  in  a  street  for  the  purpose  of  selling  them :  Ibid.  And 
there  is  do  difference  in  this  respect  between  a  public  auctioneer,  and  a  private  merchant : 
Ibid.  A  person  who  collects  together  a  large  crowd  in  the  public  highways  and  streets 
of  a  city  by  means  of  violent  and  indecent  language  addressed  to  persons  passing  along 
the  highway,"  thereby  obstructing  the  free  passage  of  the  street,  is  indictable  for  com- 
mitting a  common  nuisance :  Barker  v.  Comm.,  7  Harris  412.  So  any  thing  which  causes 
a  crowd  in  a  street :  State  v.  Buckley,  5  Harring.  508.  Spring  guns,  although  justifiably 
placed  to  protect  life  or  property,  may  constitute  a  nuisance  if  they  cause  actual  danger 
to  the  passers  by  in  the  street :  State  v.  Moore,  31  Conn.  479. 


490  Op  Nuisances  to  Highways.  [book  u% 

seems  that  in  ordinary  cases,  where  a  road  runs  between  fences,  not  only  the  part 
which  is  maintained  as  solid  road,  but  the  whole  space  between  the  fences  is  to 
be  considered  as  highway.  In  a  late  case,  Lord  Tenterden,  C.  J.,  said,  ^'I  am 
strongly  of  opinion  that  when  I  see  a  space  of  fifty  or  sixty  feet,  through  which  a 
road  passes,  between  enclosures  set  out  under  an  Act  of  Parliament,  that  unless 
the  contrary  be  shown  the  public  are  entitled  to  the  whole  of  that  space,  although, 
perhaps,  from  economy  the  whole  may  not  have  been  kept  in  repair.  If  it  were  once 
held  that  only  the  middle  part,  which  carriages  ordinarily  run  upon,  was  the  road,  you 
might  by  degrees  enclose  up  to  it,  so  that  there  would  not  be  room  left  for  two 
carriages  to  pass.  The  space  at  the  sides  is  also  necessary  to  afford  the  benefit  of 
air  and  sun.  If  trees ^and  hedges  might  be  brought  close  up  to  the  part  actually 
used  as  the  road,  it  could  not  be  kept  sound.''(K7)  And  in  a  late  case(x)  it  was 
laid  down  by  the  Court  that  '^  where  a  highway  passes  through  an  enclosed  country 
it  is  not  the  formed  road  merely  (whether  of  pavement,  gravel,  or  other  material), 
but  the  whole  space  from  fence  to  fence  is  the  highway,  and  an  obstruction  in  any 
part  is  equally  the  subject  of  indictment.  The  extent  of  a  highway  where  it 
passes  over  a  common,  is  frequently  still  more  indefinite  to  the  right  and  left  of 
what  may  be  the  ordinary  passage.''  So  on  an  indictment  for  obstructing  a  high- 
way by  telegraph  posts  placed  in  some  cases  on  strips  of  land  by  the  side  of  the 
road,  and  in  some  cases  where  the  strips  were  so  broken  up  or  covered  with  briars 
as  to  be  practically  impassable,  it  was  held  that  in  the  case  of  an  ordinary 
*4<)11  ^highway,  although  it  may  be  of  a  varying  or  unequal  width,  running  he- 
J  tween  fences,  one  on  each  side,  the  right  of  passage  or  way  primd  facie,  and 
unless  there  be  evidence  to  the  contrary,  extends  to  the  whole  space  between  the 
fences,  and  the  public  are  entitled  to  the  use  of  the  entire  of  it  as  a  highway,  and 
are  not  to  be  confined  to  the  part  which  may  be  metalled  or  kept  in  repair  for  the 
more  convenient  use  of  carriages  or  foot  passengers,  (y) 

Upon  an  indictment  for  enclosing  strips  of  land  upon  the  sides  of  a  highway,  the 
question  is,  were  these  strips  part  of  the  highway,  and  used  as  such  by  the 
public.  (2) 

Where  a  person  laid  a  railway  four  hundred  yards  along  the  side  of  a  turnpike 
road,  occupying  a  breadth  of  between  three  and  four  feet,  and  in  several  parts  not 
leaving  space  enough  for  two  carriages  to  pass  each  other  safely  without  running 
upon  the  bars  of  the  railway,  which,  however,  did  not  rise  an  inch  above  the  sur- 
face of  the  road.  The  passage  of  coal-wagons  along  the  turnpike  was  very  great, 
and  without  the  railroad  a  much  larger  number  must  have  been  employed  to  per- 
form the  same  work.  There  also  was  a  considerable  traffic  on  the  turnpike.  The 
jury  were  told  that  if  they  thought  the  effect  of  the  railway  was  to  obstruct,  hinder, 
and  inconvenience  the  public,  they  should  find  a  verdict  of  guilty,  and  it  was  held 
that  the  direction  was  right.  ^'  The  question  whether  the  railway  was  an  obstrao- 
tion  or  not  was  a  question  of  fact,  and  properly  left  to  the  jury.  It  was  urged 
that  if  the  thing  complained  of  furnishes  upon  the  whole  a  greater  convenience  to 
the  public  than  it  takes  away,  no  indictment  lies  for  a  nuisance.  Supposing  that 
doctrine  to  be  sound,  which  I  am  not  prepared  to  say,  how  does  it  apply  in  this 
case  ?  Here  is  a  road  for  carts  bringing  down  coals  to  S.,  and  it  is  for  the  conve- 
nience of  an  individual,  who  sends  coal  there  for  sale,  to  make  a  railway  along  the 
public  road  for  their  conveyance  in  wagons.  It  is  said,  indeed,  that  all  persons 
may  use  this  railway  who  will  pay  for  so  doing,  but  no  man  has  a  right  to  tell  the 
public  that  they  shall  discontinue  the  use  of  such  carriages  as  they  have  been  ac- 
customed to  employ,  and  adopt  another  kind,  in  order  to  pass  along  a  new  descrip- 

(w)  Rex  V.  Wright,  3  B.  &  Ad.  681  (23  E.  C.  L.  R.)  ;  ante,  p.  468.  The  space  at  the  sides 
of  roads  is  also  particularly  useful  for  cattle  to  travel  upon,  as  they  get  footsore  on  the 
stoned  roads.  This  was  much  relied  upon  in  the  Pinner  case,  where  a  mandamuf  was 
granted  to  the  London  and  Birmingham  Railway  Company  to  make  the  approaches  to  a 
bridge  as  wide  as  the  stoned  road  and  the  sides  had  previously  been :  Reg.  v.  The  London 
and  Birmingham  R.  Co.,  1  Car.  N.  k  H.  Railway  Cases  317. 

{z)  Elwood  V.  Bullock,  6  Q.  B.  383  (51  E.  C.  L.  R.). 

ly)  Reg.  V.  The  United  Kingdom  Electric  Telegraph  Co.,  6  Law  T.  378.  See  this  caae, 
ante,  p.  489. 

(z)  Reg.  V.  Johnson,  1  F.  &  F.  657. 
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tion  of  road,  paying  bim  for  the  liberty  of  doing  so.  I  think  this  fiirnislies  no 
excuse  for  the  obstruction/' (a)  And  it  has  been  held  that  it  is  no  defence  to  an 
indictment  for  a  nuisance  to  a  navigable  river  to  prove  that,  although  the  work  be 
in  some  degree  a  hindrance  to  navigation,  it  is  advantageous  in  a  greater  degree  to 
other  uses  of  the  river  ;{b)  so,  it  should  seem,  that  it  is  no  defence  to  an  indictment 
for  a  nuisance  to  a  highway,  that  the  thing  complained  of  furnishes,  on  the  whole, 
a  greater  convenience  to  the  public  than  it  takes  away.(c) 

DXkt  where  an  Act  authorized  the  making  a  railroaa  near  a  highway,  and  the 
locomotive  engines  frightened  the  horses  travelling  on  the  highway,  it  was  held 
that  an  indictment  could  not  be  sustained ;  for  the  legislature  must  be  presumed 
to  have  ^known  that  travellers  upon  the  highway  would,  in  all  probability,  ci^iAqo 
be  incommoded  by  the  engines  using  the  railroad,  and  therefore  there  was  *- 
nothing  unreasonable  in  supposing  the  legislature  intended  that  the  part  of  the 
public  which  should  use  the  highway  should  sustain  some  inconvenience  for  the 
sake  of  the  greater  good  to  be  obtained  by  other  part  of  the  public  travelling  along 
the  railway,  (c) 

But  where  a  statute  authorizes  any  company  or  persons  to  intermeddle  with  a 
highway  provided  they  fulfil  certain  conditions,  and  they  interfere  with  the  high- 
way without  performing  those  conditions,  they  are  liable  to  be  indicted,  anc[  either 
the  body  corporate  or  the  persons  who  cause  the  highway  to  be  interfered  with 
may  be  indicted. 

Upon  an  indictment  for  obstructing  a  highway,  it  appeared  that  the  Manchester 
and  Leeds  Railway  Company  were  empowered  by  statute  to  cut  through  and  make 
obstructions  in  public  roads  for  the  purposes  of  the  Act,  doing  as  little  damage  as 
might  be,  and  subject  to  the  provisions  and  restrictions  therein  mentioned,  and  a 
subsequent  section  enacted  that  wherever  any  part  of  any  public  road  should  be 
found  necessary  to  be  cut  through  or  so  much  injured  as  to  be  impassable  or  in- 
convenient for  passengers,  the  company  should,  before  any  such  road  should  be  cut 
through,  cause  a  good  and  sufficient  road  to  be  made  instead  thereof  as  convenient 
fbr  passengers  and  carriages  as  the  road  cut  through,  or  as  near  thereto  as  might 
be.     The  company,  when  making  their  railway,  stopped  up  the  public  highway, 
mod  made  a  branch  restoring  the  communication  between  the  termini  formerly 
connected  by  that  highway,  but  by  a  different  line.     The  new  road  was  stated  to 
be  in  some  respects  more  convenient  to  the  public  than  the  old,  but  in  others  less 
So.     The  levels  of  the  adjacent  land  made  it  impracticable  to  give  a  more  convenient 
line  consistently  with  the  regulations  of  the  Act,  unless  at  an  expense  which,  it 
Was  said,  would  be  unreasonably  great,  and  quite  disproportion ed  to  the  benefit  which 
Would  accrue  from  it  to  any  part  of  the  public.     Maule,  J.,  directed  the  jury  to 
find  a  verdict  of  not  guilty  if  they  thought  that  the  company  had  done  no  more 
damage  than  was  necessary,  and  had  made  the  road  as  convenient  as  the  former 
one,  or  as  nearly  so  as  might  be :  intimating,  as  his  own  opinion,  that  the  road 
oould  not  be  deemed  absolutely  as  convenient  even  after  allowing  for  the  advantages 
which  the  public  might  have  gained  from  it.     But  that  the  company  were  not,  in 
bis  opinion,  bound  to  lay  out  enormous  sums  of  money  to  procure  a  slight  accommo- 
^tion  to  some  persons ;  and  that  the  proper  rule  seemed  to  be,  that,  if  they  could 
liot  wake  the  road  as  convenient  as  before  without  a  very  disproportionate  and  un- 
warrantable expenditure,  they  should  make  it  as  nearly  so  as  they  could.     And  he 
left  it  to  them  to  say  whether  the  new  road  was  as  convenient  as  the  old,  or  if  not 
as  nearly  so  as  might  be.     The  jury  found  a  verdict  of  guilty,  and  on  a  motion  for 
a  new  trial  it  was  contended  that  an  indictment  would  not  lie  because  the  Act 
charged  was  one  which  the  statute  permitted.     Lord  Denman,  C.  J.,  ^^  The  work 

(a)  Rex  V,  Morris,  1  B.  k  Ad.  441  (20  E.  0.  L.  R.),  per  Lord  Tenterden,  0.  J.  It  was 
aUo  held  that  the  railway  was  not  authorized  either  by  45  Geo.  3,  c.  Ixxiv.,  or  44  Geo.  3, 
c.  It. 

(6)  Rex  V.  Ward,  4  Ad.  k  E.  384  (31  E.  C.  L.  R.),  overruling  Rex  v.  Russell,  6  B. 
k  C.  566. 
(e)  See  Reg.  v.  Train,  an/0,  p.  489. 
.  (c)  Rex  9.  Pease,  4  B.  &  Ad.  30  (24  E.  C.  L.  R.) ;  Yaughan  v.  Taff  Yale  R.  Co.,  5  H. 

k         4  N.  679. 


493  Op  Nuisances  to  Highways.  [book  n. 

HiAQo^  complained  of  as  a  nuisance,  and  undoubtedly  making  one,  is  the  ^cutting 
-I  through  of  the  carriage  road.  Now  there  is  no  question  as  to  their  right  to 
do  this ;  and  though  they  are  required,  when  they  do  it,  to  cause  another  road  to 
be  set  out  and  made  instead  of  it,  they  argue  that  they  are  no  longer  indictable  for 
a  nuisance  in  doing  the  lawful  act,  however  they  may  be  for  disobedience  of  the  law 
in  neglecting  to  substitute  another.  The  prosecutors  reply  by  referring  to  the 
section,  which  requires  the  company  to  cause  the  new  road  to  be  made  before  they 
out  through  the  old.  But  the  company  rejoin,  that  from  the  state  of  the  earth 
there  it  was  impossible  to  do  this,  and  could  not  be  intended  by  the  legislature. 
This  argument  we  think  inadmissible,  for  reasons  too  obvious  to  require  a  full 
statement  of  them.  The  company  have  done  what  the  Act  legalizes  only  on  a  con- 
dition, which  they  have  not  performed.  They  stand  convicted  of  the  nuisance  and 
show  no  justification.     The  verdict  will  therefore  not  be  disturbed.''(<^  ) 

The  Railway  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  s.  49,  enacts  that 
when  any  Railway  is  carried  over  a  turnpike  road  by  a  bridge,  the  arch  shall  be 
such  as  to  leave  a  clear  space  of  not  less  than  thirty-five  feet.  Sec.  51  enacts  that 
wherever  the  average  available  width  for  the  passage  of  carriages  of  any  existing 
roads  i»  less  than  the  width  hereinbefore  prescribed  for  bridges  over  the  railway, 
the  width  of  such  bridges  need  not  be  greater  than  such  average  available  width  ; 
but  so  that  such  bridges  be  not  of  less  width  in  the  case  of  a  turnpike  or  public  car- 
riage road  than  twenty  feet ;  that  if  such  average  available  width  shall  be  at  any 
time  increased  beyond  the  width  of  such  bridge,  the  railway  company  shall  be 
bound  to  widen  the  bridge  to  such  extent  as  they  may  be  required  by  the  trustees 
or  surveyors  of  the  road,  not  exceeding  the  width  of  the  road  as  so  widened,  or  the 
maximum  width  herein  or  in  the  special  Act  prescribed  for  a  bridge  in  like  case 
over  a  railway ;  and  it  has  been  held  that  the  efiect  of  this  clause  is  that  if  the 
average  available  width  for  the  passage  of  carriages  on  any  road  is  more  than 
thirty-five  feet,  the  road  may  be  narrowed  to  thirty-five  feet  under  the  arch ;  where 
it  is  less,  the  arch  may  be  made  the  same  width  as  the  road,  so  that  it  be  not  less 
than  twenty  feet  wide,  and  if  the  road  be  afterwards  widened,  the  arch  must  be 
widened  in  proportion  up  to,  but  not  beyond,  thirty-five  feet;  but  in  this  reckoning 
footpaths  are  not  to  be  included.  Therefore,  where  the  road,  including  footpaths, 
was  forty-three  feet  wide,  but  without  these  only  twenty-eight,  and  the  railway 
arch,  thirty-five  feet  in  width,  stood  partly  upon  and  narrowed  the  footpath,  but 
left  the  carriage  way  of  its  original  width,  it  was  held,  on  an  indictment  for 
obstructing  the  carriage  way  only,  and  not  mentioning  any  footway,  that  the  said 
Act  and  a  railway  Act  incorporating  it  had  been  complied  with,  although  the 
latter  Act  provided  that  wherever  the  railway  crossed  the  road  otherwise  than  at 
itiAQA-}  i*ight  angles,  the  bridge  should  be  made  with  a  skew  arch  ^which  had  been 
-I  done)  "  so  as  not  in  any  '^'manner  to  alter  the  direction  or  or  to  interfere 
with  the  line  of  the  said  roads,  or  the  footpaths  to  the  same  "(e) 

So  an  incorporated  railway  company  may  be  indicted  for  cutting  through 
and  obstructing  a  highway  by  a  bridge  and  other  works  not  made  accord- 
ing to  the  provisions  of  their  Act  of  Parliament  ]  for  though  a  corporation  can- 
not be  guilty  of  treason,  felony  or  other  offences,  which  derive  their  character  from 
the  corrupted  mind  of  the  person  committing  them,  and  are  violations  of  the  social 
duties  that  belong  to  men  and  subjects,  they  may  be  guilty  as  a  body  corporate  of 
commanding  acts  to  be  done  to  the  nuisance  of  the  community  at  large.(y) 

(d)  Reg.  V.  Scott,  3  Q.  B.  543  (43  E.  G.  L.  R.),  and  see  Reg.  v.  Birmingham  and  Glou- 
cester R.  Co.,  2  Q.  B.  47  (42  E.  G.  L.  R.),  ai  to  the  construction  of  clauses  empowering 
railway  companies  to  cut  through  public  roads,  where  it  was  held  that  a  company  could 
only  narrow  a  highway  as  far  as  the  width  of  the  railway  extended. 

U)  Reg.  t>.  Rigby,  14  Q.  B.  687  (68  E.  G.  L.  R.). 

(/)  Reg.  t>.  The  Great  North  of  England  R.  Go.,  9  Q.  B.  315  (58  E.  G.  L.  R.).  The  first 
four  counts  were  in  the  ordinary  form  for  cutting  through  and  obstructing  the  road,  and 
it  was  objected  that  as  the  defendants  were  authorized  to  cut  through  the  road  and  erect 
the  bridge,  if  in  doing  so  they  had  not  complied  with  the  statutory  provisions,  they  oaght 
to  have  been  indicted  for  a  breach  of  those  provisions.  No  express  decision  was  pro- 
nounced on  this  objection,  but  it  must  have  been  overruled,  as  the  Gourt  gave  Judgment 
for  the  crown  on  the  three  counts.    See  Reg.  v.  The  Birmingham  and  Gloucester  B.  Oo^ 
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Am  a  nuisance  in  not  repairing  Highways  is  an  offence  in  the  nature  of  a  nonfeas- 
ance, the  principal  inquiry  upon  this  subject  will  be  as  to  the  persons  who  are 
liable  to  be  called  upon  to  keep  them  in  repair. 

The  inhabitants  of  the  parish  at  large  are  primd  facte,  and  of  common  right, 
bound  to  repair  all  highways  lying  within  it,  unless  by  prescription,  or  otherwise, 
they  can  throw  the  burden  upon  particular  persons.(^)     And  to  such  an  extent  is 
this  obligation,  that  if  the  inhabitants  of  a  township  bound  by  prescription  to  re- 
pair the  roads  within  the  township  be  expressly  exempted  by  the  provisions  of  a 
road  Act  from  the  charge  of  repairing  new  roads  to  be  made  within  the  township, 
that  charge  must  necessarily  fall  upon  the  rest  of  the  parish. (A)     And  upon  the 
same  principle  it  was  holden,  that  if  particular  persons  were  made  chargeable  to 
the  repair  of  such  highways  by  a  statute  lately  made,  and  become  insolvent,  the 
justices  of  peace  might  put  that  charge  upon  the  rest  of  the  inhabitants.(t)     And 
where  a  statute  enacted  that  the  paving  of  a  particular  street  should  be  under  the 
care  of  commissioners,  and  provided  a  fund  to  be  applied  to  that  purpose,  and 
another  statute,  which  was  passed  for  paving  the  streets  of  the  parish,  contained  a 
clause  that  it  should  not  extend  to  the  particular  street,  it  was  held  that  the  inhab- 
itants of  the  parish  were  not  exempted  from  their  common  law  liability  to  keep  that 
fitreet  in  repair ;  that  the  duty  of  repairing  might  be  imposed  upon  others,  and  the 
parish  be  still  liable ;  and  that  the  parish  were  under  the  obligation  in  the  first  in- 
stance, of  seeing  that  the  street  was  properly  paved,  and  might  seek  a  remedy  over 
against  the  commis8ioners.(A;)     And  where  a  local  turnpike  Act,  empowering  the 
trustees  under  it  to  take  tolls,  directed  that  the  roads  should  from  time  to  time  be 
repaired  by  the  trustees,  out  of  the  money  arising  by  virtue  of  that  Act,  it  r^^qs 
^was  holden  that  this  *only  made  the  tolls  an  auxiliary  fund  in  the  hands  of  ^ 
the  trustees ;  and  that  the  inhabitants  of  the  township  where  the  road  was  situate, 
who  by  prescription  were  bound  to  repair  all  roads  within  it,  were  nevertheless 
liable  to  be  indicted  for  the  non-repair  of  the  road.(/)     And  where  upon  an  indict 
ment  against  a  township  for  the  non-repair  of  a  highway  it  appeared  that  by  the  12 
Geo.  1,  c.  38,  s.  15,  the  proprietors  of  a  navigation  were  ordered  to  make  the  high- 
way in  question  and  keep  it  in  repair,  and  were  made  liable  to  indictment  and  nne 
in  case  of  default,  and  the  17th  section  provided  that  nothing  in  the  Act  should 
excuse  the  inhabitants  of  the  township  from  contributing  to  the  repairs  with  their 
carts,  &c.,  or  otherwise  as  they  were  then  obliged  to  do  by  law ;  and  the  jury  found 
that  the  highway  was  an  ancient  highway,  and  therefore  the  liability  of  the  town- 
ship existed  at  the  time  the  Act  passed ;  the  Court  of  Queen's  Bench  held  that  the 
intention  to  preserve  the  common  law  liability  of  the  township  was  sufficiently  de- 
clared, and  although  the  probable  intention  was  that  each  party  should  contribute 
to  the  repair,  and  no  provision  was  made  for  adjusting  the  proportion  of  each,  the 
difficulty  of  apportioning  the  burden  did  not  create  an  exemption  for  either,  and 
therefore  an  indictment  tor  non-repair  lay  against  the  town8hip,(m)  and  also  against 
the  company ;  for  although  the  expenses  of  the  repairs  of  the  road  had  exceeded 
the  amount  of  tolls  received,  it  did  not  follow  that  the  other  resources  of  the 
company  were  not  adequate,  and,  even  if  they  were  not,  the  obligation  was  imposed 
without  condition,  and  the  liability  to  indictment  for  non-repair  expressly  enacted.(n) 

3  Q.  B.  223  (43  E.  G.  L.  R.^,  where  it  was  held,  that  the  companj  might  be  indicted  bj 
their  corporate  name  for  aisobedience  to  an  order  of  justices  requiring  them  to  execute 
works  pursuant  to  a  statute. 

(y)  1  Hawk.  P.  G.  c.  76,  s.  6,  6,  7,  8 ;  Austin's  case,  1  Vent.  189 ;  Anon.,  1  Lord  Rajm. 
725. 

[A)  Rex  V.  Seffield,  8  T.  R.  106. 
I  Anon.,  1  Lord  Rajm.  725. 
)  Rex  o.  St.  George,  Hanover  Square,  3  Gampb.  222. 

[/)  Rex  V.  Netherthong,  2  B.  4  A.  179.  It  was  also  holden  that  such  inhabitants  might, 
after  conyiction,  applj  by  motion  for  relief  against  the  ^rusteee  under  the  13  Geo.  3,  c. 
84,  8.  33.  And  it  was  holden  also  that  the  13  Geo.  3,  c.  84,  s.  63,  only  referred  to  diver- 
lioDS  under  writs  of  ad  quod  damnum,  and  under  13  Geo.  3,  c.  70,  s.  16.  As  to  the  liability 
to  repair,  notwithstanding  the  Act  of  Parliament,  see  also  Rex  v.  The  Inhabitants  of 
Oxfordshire,  4  B.  ac  G.  194  (10  E.  G.  L.  'B..),po9t,  Bridge; 


r«)  Beg.  «.  Brig^tside  Bierlow,  13  Q.  B.  933  (66  B.  G.  L.  R.). 
(«) 


Beg.  9.  Sheffield  Ganal  Go.,  13  Q.  B.  913  (66  B.  G.  L.  R.j. 
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No  agreement  can  exonerate  a  parish  from  the  common  law  liability  to  repair ;  and 
a  count  in  an  indictment  against  the  corporation  of  Liverpool,  stating  that  thej 
were  liable  to  repair  a  highway,  6y  virtue  of  a  certain  agreement^  vrith  the  owners 
of  houses  alongside  of  it,  was  held  to  be  bad,  on  the  ground  that  the  inhabitants  of 
the  parish,  who  are  primd  facte  bound  to  the  repair  of  all  highways  within  their 
boundaries,  cannot  be  discharged  from  such  liability  by  any  agreement  with 
others,  (o) 

Upon  an  indictment  against  the  township  of  S.,  for  not  repairing  a  road  within 
it,  on  a  custom  alleged  and  proved  that  all  the  townships  in  the  parish  repaired 
their  own  roads,  it  was  proved  that  the  township  was  adjacent  to  the  township  of 
N.  M.  in  another  parish,  and  that  an  agreement  nad  been  made,  two  hundred  and 
fifty  years  before,  between  the  then  ownet  of  the  whole  of  S.,  and  the  then  owners 
of  the  whole  of  N.  M.,  whereby  the  boundary  between  the  properties  was  marked 
out,  and  the  owner  of  S.  agreed  to  allow  the  owners  of  N.  M.,  and  the  rest  of  the 
inhabitants  of  N.  M.,  a  road  through  S.,  of  which  the  owner  of  S.  was  to  repair  half 
♦4961  ^^^  ^^®  owners  of  N.  M.  the  other  half  (which  was  the  part  *indicted),  and 
^  that  a  sufficient  lawyer  should  make  further  assurance  for  the  performance 
of  the  agreement.  The  owner  of  S.  afterwards  filed  a  bill  for  a  specific  perform- 
ance, but  it  did  not  appear  what  the  result  of  the  suit  was.  As  far  back  as  living 
memory  went,  the  inhabitants  of  N.  M.  had  repaired  the  road  from  the  boundary 
of  the  townships  for  the  distance  mentioned  in  the  agreement  within  about  twenty 
yards ;  it  was  held  that  this  was  not  evidence  for  a  jury  of  an  instrument  binding  the 
owners  of  N.  M.  and  all  claiming  through  them.Q>) 

With  respect  to  the  repair  of  roads  dedicated  to  the  public  by  the  owner  of  the 
soil,  although  it  was  once  considered  that,  notwithstanding  the  use  by  the  public, 
the  parish  was  not  liable  to  repair,  unless  there  had  been  on  their  part  some  act  of 
acquiescence  or  adoption  ;(<^)  it  was  afterwards  expressly  decided,  and  is  now  fully 
8ettled,(r)  that  the  inhabitants  of  a  parish  were  bound  to  repair  all  roads  within  it 
dedicated  to  and  used  by  the  public,  although  there  were  no  adoption  of  such  roads 
by  the  parish. (<) 

But  now  by  the  5  &  6  Will.  4,  c.  50,  s.  23,  "  no  road  or  occupation  way  made 
or  hereafter  to  be  made  by  and  at  the  expense  of  any  individual  or  private  person, 
body  politic  or  corporate,  nor  any  roads  already  set  out  or  to  be  hereafter  set  out 
as  a  private  driftway  or  horsepath  in  any  award  of  commissioners  under  an  inolo- 
Bure  Act,  shall  be  deemed  or  taken  to  be  a  highway  which  the  inhabitapts  of  any 
parish  shall  be  compellable  or  liable  to  repair,  unless  the  person,  body  politic  or 
corporate,  proposing  to  dedicate  such  highway  to  the  use  of  die  public,  shall  give 
three  calendar  months'  previous  notice  in  writing  to  the  surveyor  of  the  parish  of 
his  intention  to  dedicate  such  hig}iway  to  the  use  of  the  public,  describing  its 
situation  and  extent,  and  shall  have  made  or  shall  make  the  same  in  a  substantial 
manner,  and  of  the  width  required  by  this  Act,  and  to  the  satisfaction  of  the  said 
surveyor  and  of  any  two  justices  of  the  peace  of  the  division  in  which  such  high- 
way is  situate  in  petty  sessions  assembled,  who  are  hereby  required,  on  receiving 
notice  from  such  person  or  body  politic  or  corporate  to  view  the  same,  and  to  certify 
that  such  highway  has  been  made  in  a  substantial  manner,  and  of  the  width  re- 
quired by  this  Act,  at  the  expense  of  the  party  requiring  such  view,  which  certifi- 
cate shall  be  enrolled  at  the  quarter  sessions  holden  next  after  the  granting  thereof, 
then  and  in  such  case,  after  the  said  highway  shall  have  been  used  by  the  public, 
and  duly  repaired  and  kept  in  repair  by  the  said  person,  body  politic  or  corporate, 
for  the  space  of  twelve  calendar  months,  such  highway  shall  for  ever  thereafter  be 
kept  in  repair  by  the  parish  in  which  it  is  situate :  provided  nevertheless,  that  on 
receipt  of  such  notice  as  aforesaid  the  surveyor  of  the  said  parish  shall  call  a  vestry 
meeting  of  the  inhabitants  of  such  parish,  and  such  vestry  shall  deem  such  high- 

(o)  Rex  V,  The  Mayor,  &c.,  of  Liyerpool,  3  East  86.    And  see  Bac.  Abr.  tit.  Bigk' 
wayt  (F.). 

(p)  Rex  V.  Scerisbrick,  6  A.  &  E.  509  (33  E.  €.  L.  R.) ;  2  N.  ft  If.  583. 
Iq)  Rex  V.  St.  Benedict,  4  B.  4  A.  450  (7  E.  G.  L.  R.),  per  Bayley,  J. 
(r)  Reg.  V.  Horley,  8  Law  T.  382. 
(t)  Rex  o.  Leake,  5  B.  4  Ad.  469  (27  E.  G.  L.  R.)r 
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way  not  to  be  of  sufficient  ntilitj  to  the  inhabitants  of  the  said  parish  to  justify  its 
being  kept  in  repair  at  the  expense  of  the  said  parish,  any  one  justice  of  the  peace, 
on  the  application  of  the  said  surveyor,  shall  summon  the  party  proposing  to  make 
*the  new  nighway  to  appear  before  the  justices  at  the  next  special  sessions  r^iAqn 
for  the  highways  to  be  held  in  and  for  the  division  in  which  the  said  in-  ^ 
tended  highway  shall  be  situate ;  and  the  question  as  to  the  utility  as  aforesaid  of 
such  highway  shall  be  determined  at  the  discretion  of  such  justices/'(^) 

This  section  must  have  a  reasonable  construction,  and  cannot  be  considered  to 
extinguish  roads  already  public  by  dedication ;  otherwise,  almost  all  roads  not  being 
immemorial,  however  important  and  public,  would  become  extinguished ;  the  term 
*^  made''  as  used  in  the  Act,  therefore,  applies  to  a  road  formed  or  made,  but  not 
completely  dedicated  by  use  or  otherwise  at  the  passing  of  the  Act ;  but  roads  dedi- 
cated at  that  time  are  out  of  the  operation  of  the  Act.     It  does  not,  therefore, 
apply  to  a  road  which  had  been  extinguished  by  an  award  under  an  inclosure  Act 
in  1784,  but  subsequently  used  by  the  public  and  repaired  by  a  tithing.(u)     This 
section  does  not  apply  to  a  road  made  by  turnpike  trustees ;  for  that  is  not  a  road 
ma^e  by  a  person  or  body  proposing  to  dedicate  it ;  but  by  persons  who  had  no 
power  to  dedicate  it.     The  legislature  contemplated  the  case  of  a  private  person 
making  a  road  for  the  purpose  of  dedicating  it,  or  setting  out  a  private  driftway 
vnder  an  inclosure  Act,  and  not  the  case  oi  a  turnpike  road.(tA     And  therefore 
^here  a  road  was  made  by  turnpike  trustees,  and  continued  to  oe  used  after  the 
expiration  of  the  Turnpike  Act  in  1848,  it  was  held  that  this  section  did  not 

This  section  does  not  prevent  the  way  from  becoming  public,  but  only  exempts 
n  parisk  from  the  liability  to  repair  the  way  where  the  steps  required  by  this  sec- 
tion have  not  been  adopted.  An  action,  therefore,  may  be  maintained  for  obstruct- 
iDg  a  way  dedicated  to  the  public  and  used  by  them,  although  it  had  never  been 
repaired  by  the  parish,  and  neither  the  notice  of  dedication  had  been  published, 
nor  the  certificate  given  as  required  by  this  section. (x)  And  where  a  road  has 
been  dedicated  to  the  <public  by  a  landowner,  but  the  conditions  of  this  section 
<lia¥e  not  been  fulfilled,  if  a  positive  obstruction  be  erected  in  it,  the  party  causing 
such  obstruction  is  liable  for  so  doing ;  but  if  the  road  be  simply  unfit  for  use, 
firom  the  state  of  the  weather,  or  from  mere  want  of  repair,  the  public  lose  the  use 
of  it,  and  neither  the  landlord  nor  any  one  else  is  liable  to  the  repair  of  it.(^) 

Formerly  it  was  held  that  if  a  parish  lay  in  two  counties,  the  inhabitants  of 
-€AcU  part  of  the  parish  in  which  the  road  charged  to  be  out  of  repair  lay  were 
l>oiina  to  repair  it  and  not  the  inhabitants  of  the  whole  pariBh.(z)  But  it  has 
Wnce  been  decided  that  if  part  of  a  parish  be  situate  in  one  county  and  the  rest  in 
aiMther,  and  a  highway  lying  in  one  part  be  out  of  repair,  *an  indictment  rutAQQ 
against  the  inhabitants  of  that  part  only  is  bad :  and  that  in  such  case  the  *- 
indictment  must  be  against  the  whole  parish.(a)  And  it  appears  to  have  been 
always  considered  that  the  indictment  under  such  circumstances  must  be  preferred 
in  that  county  wherein  the  ruinous  part  of  the  road  lies.(6)     If  the  indictment  be 

(/)  If  the  justices  make  an  order  deciding  in  conformity  with  the  vestry  that  the  way  is 
^ot  of  sufficient  utility,  an  appeal  lies  by  the  person  dedicating  the  way  to  the  sessions: 
Heg.  V.  Derbyshire,  E.  B.  k  E.  69  (96  E.  C.  L.  R.).  See  Rex  v.  The  Paddington  Vestry,  9 
H.  4  C.  456  {17  E.  C.  L.  R.),  where  a  somewhat  similar  clause  in  a  local  Act  was  brought 
itx  qaestion.  See  Reg.  v.  Dakenfield,  4  B.  &  S.  158  (116  E.G.  L.  R) ;  as  to  the  steps 
■necessary  to  be  taken  under  the  5  &  6  Will.  4,  c.  50,  s.  23,  and  the  Public  Health  Act,  11 
-^  12  Vict.  c.  63,  8.  70,  to  render  a  road  repairable  by  a  parish. 

(v)  Reg.  V.  Westmark,  2  M.  &  Rob.  305,  Maule,  J.  See  Reg.  v.  East  Hagbourne,  ante^ 
1>.  483,  where  the  decision  turned  on  another  point,  and  this  point  was  not  noticed. 

<v)  Reg.  V.  Thomas,  7  E.  A  B.  399  (90  E.  C.  L.  R.). 

(w)  Ibid.     See  the  case  antCj  p.  471. 

{x)  Roberta  v.  Hunt,  15  Q.  B.  17  (69  B.  C.  L.  R.). 

(y)  Reg.  o.  Wilson,  18  Q.  B.  348  (83  E.  C.  L.  R.).  The  fact  that  the  landowner  has  done 
^paiTB  since  the  dedication  makes  no  difference. 

(t)  Rex  V,  Weston,  4  Burr.  2507. 

(a)  Rex  V,  Olifton,  6  T.  R.  498. 

(5)  Rex  V.  OHftoD,  6  T.  R.  498;  and  Rex  v.  Werton,  tupra.  In  Rex  v.  Clifton^  Lord 
i^Dyon,  C.  J.,  in  answer  to  one  of  the  supposed  difficulties  of  thia  modt^  ot  '^XQc^^^\Ti%^ 
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» 

against  that  part  of  the  parish  only  which  lies  in  the  county  in  which  the  indict- 
ment is  preferred,  it  must  show  on  what  account  such  part  only  is  chargeable, 
otherwise  it  will  be  bad  in  substance :  and  the  objection  may  be  taken,  even  after 
an  issue  on  the  point,  whether  the  inhabitants  of  that  part  were  bound  to  repur, 
and  a  verdict  for  the  crown. (c) 

The  5  &  6  Will.  4,  c.  50,  s.  58,  which,  when  the  boundaries  of  parishes  are  in 
the  middle  of  highways,  gives  two  justices  power  to  divide  such  highways  by  a 
transverse  line,  has  been  already  noticed  (d)  The  object  of  that  statute  was  to 
facilitate  the  repairing  of  a  highway  so  situated :  and  it  enacts  that  the  justices 
may  order  that  the  whole  of  such  highway,  on  both  sides,  in  one  of  such  parts, 
shall  be  repaired  by  one  of  such  parishes ;  and  that  the  whole  of  such  highway,  on 
both  sides,  in  the  other  of  such  parts,  shall  be  repaired  by  the  other  of  such  par- 
ishes :  and  that  they  shall  cause  their  order  and  plan  of  the  highway  to  be  filed 
with  the  clerk  of  the  peace.  Provided,  nevertheless,  '^  that  in  the  case  of  any  such 
last-mentioned  highway,  the  repair  of  any  part  of  which  belongs  to  any  body 
politic  or  corporate,  or  to  any  person,  by  the  reason  of  tenure  of  any  lands,  or 
otherwise  howsoever,  the  same  proceedings  may  be  adopted,  but  the  said  body 
politic  or  corporate,  or  person,  or  some  one  on  their  behalf,  may  appear  before  such 
justices,  and  object  to  such  last-mentioned  proceedings,  in  which  case  the  said  jus- 
tices shall,  before  they  divide  such  highway  as  aforesaid,  hear  and  consider  the 
objection  so  made,  and  determine  the  same.'' 

Sec.  59.  ^^  After  such  order  and  plan  shall  be  so  filed  with  the  clerk  of  the  peace 
as  aforesaid,  such  parishes  and  body  politic  or  corporate,  or  person  aforesaid  re- 
spectively, shall  be  bound  as  of  common  right  to  maintain  and  keep  in  repair  such 
parts  of  such  highways  so  allotted  to  them  as  aforesaid,  and  shall  be  liable  to  be 
proceeded  against  for  neglect  of  such  duty,  and  shall  in  all  respects  whatsoever  be 
liable  and  subject  to  all  the  provisions,  regulations,  and  penalties  contained  in  this 
Act,  and  also  shall  be  discharged  from  the  repair  of  such  part  of  such  highwav  as 
shall  not  be  included  in  their  respective  allotment.'' (e)  Sec.  61 ,  the  statute  shall 
not  afiiect  or  alter  the  boundaries  of  counties,  lordships,  &c.,  nor  any  other  division 
of  public  or  private  property,  nor  the  ^boundaries  of  parishes,  otherwise  r^Aqq 
than  for  the  purpose  of  repairing  such  particular  portions  of  the  highways.   ^ 

Where  an  order  was  made  by  two  justices  for  apportioning  a  highway  in  the 
form  given  by  the  34  Geo.  3,  c.  64,  s.  1,(/)  it  was  held  that  such  order  was  con- 
clusive as  to  the  fact  that  part  of  the  highway  so  apportioned  lay  in  ea<$h  of  the 
parishes,  and  that  it  was  not  competent  for  one  of  the  parishes,  upon  an  indictment 
for  not  repairing  the  part  allotted  to  it  by  the  order,  to  prove  that  in  fact  at  the 
time  the  order  was  made  no  portion  of  such  part  was  in  that  parish,  and  therefore 
the  justices  had  no  jurisdiction  to  make  the  order,  on  the  ground  that,  although 
the  statute  did  not  require  the  justices  to  find  expressly  that  part  of  the  way  is  in 
either  parish,  yet  as  they  are  "to  examine"  and  then  "finally  determine  the 
matter,"  that  implies  that  they  are  to  be  satisfied  as  to  the  situation  of  the  highway 
in  the  respective  parishes.  (^) 

said,  "  On  an  indictment  against  a  parish  for  not  repairing  a  road,  it  is  not  necessary  for 
the  prosecutor  to  serve  every  individual  in  the  parish  with  process ;  he  may  compel  the 
ppearance  of  any  two,  who  live  within  the  county,  upon  whom  the  whole  fine  may  be 
levied ;  and  the  rest  of  the  inhabitants  must  reimburse  those  two  under  the  general  high- 
way Act." 

)  Rex  V.  Clifton,  5  T.  R.  498. 
r)  Ante^  p.  480. 

[e)  Sec.  60'provides  for  the  costs  in  thus  apportioning  highways;  and  sec.  61  provides 
for  the  manner  in  which  highways  repairable  by  reason  of  tenure,  or  otherwise  howso- 
ever, may  be  made  parish  highways.  See  the  25  k  26  Vict.  c.  61,  ss.  34,  35,  where  there 
are  local  boards. 

(/ )  Which  contained  similar  provisions  to  the  5  & 6  Will.  4,  c.  60,  8.  68,  and  it  repealed 
by  the  latter  Act. 

(y)  K^e-  V.  Hickllng,  7  Q.  B.  880  (63  E.  C.  L.  R.).  See  Reg.  v.  Perkins,  U  Q.  B.  329 
(68  E.  C.  L.  R.),  that  to  the  jurisdiction  under  this  clause  the  existence  of  a  boundaiy  on 
the  highway  to  be  divided  is  a  condition  precedent,  and  the  Court  qaashed  an  orderi 
which  had  been  confirmed  at  sessions,  because  on  the  facts  stated  it  did  not  appear  tkal 
there  was  such  a  boundary,  but  this  was  on  the  ground  that  all  the  &Gta  were  tnMglU 
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Where  a  road  lay  in  two  parishes,  and  no  division  and  allotment  under  this 
statnte  had  been  made,  it  was  held  that  an  indictment  against  one  of  the  parishes 
for  not  repairing  one  side  of  the  road  ought  to  have  stated  that  the  parish  was 
liable  to  repair  ad  filum  vim;  and  it  seems  that  in  such  case  it  is  not  sufficient  to 
aver  that  a  certain  part  of  the  road  (setting  out  the  length  and  one-half  of  the 
breadth)  is  out  of  repair,  and  that  the  inhabitants,  &c.,  ought  to  repair  it. (A) 

Exceptions  were  taken  to  an  indictment  for  suffering  a  highway  to  be  very 
muddy,  and  so  narrow  that  people  could  not  pass  without  danger  of  their  lives; 
first,  that  it  is  no  offence  for  a  highway  to  be  dirty  in  winter ;  and,  secondly,  that 
the  parish  had  no  power  to  widen  it,  as  there  was  a  particular  power  vested  by 
Act  of  Parliament  in  justices  of  the  peace  to  do  so.  The  indictment  was  held  bad 
for  want  of  saying  that  the  way  was  out  of  repair;  and  one  of  the  judges  observed, 
that  saying  that  the  way  was  so  narrow  that  the  people  could  not  pass  was  repug- 
nant to  its  being  '^  the  King's  highway;"  for  that  if  it  had  been  so  narrow,  the 
people  oould  never  have  passed  there  time  out  of  mind.(t) 

Where  a  road  indicted  led  across  a  small  inlet  or  estuary  of  a  river  not  far  from 
its  mouth,  and  was  not  passable  at  high  water,  and  was  usually  a  soil  sludge  at 
ebb ;  Patteson,  J.,  directed  the  jury  that  if  they  thought  the  want  of  repair  arose 
from  the  nature  of  the  spot  over  which  the  road  passed,  and  was  occasioned  by  the 
river  flowing  over  it  at  every  tide,  washing  away  the  materials  placed  there  to  form 
Ihe  road,  and  leaving  in  their  place  a  deposit  of  mud,  it  would  be  absurd  to  require 
^he  parish  to  do  repairs,  which,  from  the  nature  of  things,  must  always  be 
*ineffectual.(A;)  And  in  the  same  case  the  same  learned  judge  held  that  r^ce/x/x 
'where  two  parishes  are  separated  by  a  river  the  presumption  is,  that  the  *- 
boundary  line  is  the  middle  line  of  the  channel.(A:) 

Bnt  though  the  parish  is  bound  prtmd  facte  and  of  common  right  to  repair  the 
highways  within  it,  yet  a  particular  subdivision  of  a  parish,  or  particular  indi- 
viduals, may  be  liable  to  relieve  them  from  that  ann^y  by  reason  of  prescription,  or 
tbe  incloBure  of  the  land  in  which  the  highway  lies. 

Thus  the  inhabitants  of  a  district,  township,  or  other  division  of  a  parish,  and 
&lflo  particular  individuals,  may  be  bound  to  repair  a  highway  by  prescription  ;  and 
It  IB  said,  that  a  corporation  aggregate  may  be  charged  by  a  general  prescription 
that  it  ought  and  hath  used  to  do  it,  without  showing  that  it  used  to  do  so  in 
respect  of  the  tenure  of  certain  lands,  or  for  any  other  consideration ;  because  such 
&  corporation  never  dies,  and,  therefore,  if  it  were  ever  bound  to  such  a  duty,  it 
niost  continue  to  be  so ;  neither  is  it  any  plea  that  the  corporation  have  done  it  out 
of  charity.(/)  But  it  is  said,  that  such  a  general  prescription  is  not  sufficient  to 
eharge  a  private  person ;  because  no  man  is  bound  to  do  a  thing  which  his  ancestors 
liave  done,  unless  it  be  for  some  special  reason ;  as  having  lands  descended  to  him 
holdeo  by  such  service,  &c.(m)  And  a  man  cannot  be  liable  to  repairs  merely  as 
lord  of  a  manor,  though  it  is  stated  that  the  lords  have  repaired  it  from  time 
Whereof,  &c.(n)  This  applies  to  individual  persons  only,  and  not  to  an  aggregate 
of  persons  wno  compose  the  inhabitants  of  a  district  or  division  in  a  parish  or  town- 
sbip  in  which  the  road  is  situate.(o)  But  it  has  been  holden  in  a  late  case,  that 
Where  H  parish  is  charged  with  the  reparation  of  a  highway,  lying  in  aliend 
J^MTOchmtj  a  consideration  must  be  stated.  To  an  indictment  against  a  parish  for 
Hot  repairing  a  highway  lying  within  it,  a  plea  that  the  inhabitants  of  another 
l>arisb  '*  have  repaired,  and  been  used  and  accustomed  to  repair,  and  of  right  ought 
to  have  repaired,"  was  held  ill,  and  that  the  plea  ought  to  have  shown  a  considera- 

before  the  Court.  See  Mould  v.  Williams,  5  Q.  B.  469  (48  E.  G.  L.  R.),  that  an  order  to 
v^move  timber  from  a  highway  is  coDclusive  in  an  action  that  the  place  is  a  highway. 

(A)  Rex  V.  St.  Pancras,  Peake  Rep.  219.   ' 

(i)  Rex  o.  Stretford,  2  Lord  Raym.  1169.  And  it  is  the  same  as  to  a  bridge ;  an  indict- 
ment does  not  lie  for  not  widening  it :  Rex  v,  Devon,  4  B.  &  G.  670  (10  E.  G.  L.  R.). 

[k)  Rex  o.  Lsodulph,  1  M.  k  Rob.  393. 

\l)  1  Hawkins  P.  G.  c.  76,  s,  8 ;  Bac.  Abr.  tit.  Higkwayt  (F.). 

«)  Id.  Ibid. 

(ii)  Lord  Raym.  792,  804.  It  should  be  laid  ratione  tenurm  of  the  demesnes  of  the 
^ttaaor. 

(•)  Bez  9,  Scelesfield,  1  B.  A  A.  348. 

▼•fc  L— 26 
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tion.  Holrojd,  J.,  at  the  codcIusIod  of  his  judgment,  said,  **I  say  Dothing  as  to 
the  form  of  pleading  where  the  highway  lies  within  a  township  or  division  of  a 
parish  which  is  charged  with  the  repairs."(/)) 

And  where  the  inhabitants  of  a  county  pleaded  that  the  inhabitants  of  a  par- 
ticular township  had  immemorially  repaired  the  highway  at  the  end  of  a  county 
bridge,  situate  within  the  township,  the  Court  held  that  it  was  not  neoeasary  to 
state  any  consideration  of  such  pre8cription.(^) 

*5011  '''Where,  in  an  indictment  against  a  township  for  non-repair  of  a  road,  the 
-^  prescription  stated  and  proved  was  that  its  inhabitants  had  been  immemo- 
rially used  to  repair  all  roads  situate  within  it,  which  but  for  such  usage  would  be 
repairable  by  the  parish  at  large ;  it  was  holden  that  this  placed  the  township  in 
the  situation  of  a  parish ;  and  that  it  was  necessary  for  the  defendants  to  show,  by 
evidence,  some  other  persons  in  certainty  who  were  liable,  in  order  to  deliver  them' 
selves  from  their  liability  to  repair.(r)  Where,  however,  the  origin  of  a  way  i 
accounted  for,  the  prescription  is  destroyed/*) 

Where  to  an  indictment  against  a  parish  tor  not  repairing  a  highway  the  defend — 
ants  pleaded  that  the  parish  had  immemorially  been  divided  into  five  townships, 
and  that  each  of  them  had  immemorially  repaired  all  the  highways  within  it  thai 
would  otherwise  be  repairable  by  the  parish,  and  that  the  highway  indicted  wi 
situated  within  one  of  the  townships,  and  ought  to  be  repaired  by  it;  the  Court  a 
Queen's  Bench  held  that  evidence  that  the  four  other  townships  had  immemorially 
repaired  their  own  highways,  that  no  surveyor  of  highways  had  ever  been  appoint 

for  the  parish,  and  that  the  township  in  question  had  repaired  a  highway  lately; J 

formed  within  it,  was  evidence  upon  which  the  jury  might  find  that  the  township  ir~      d 
question  was  liable  to  repair  all  the  highways  within  it,  and  that  it  was  not 
t^  prove  that  there  were  or  had  been  any  ancient  highways  within  it.(t') 

Where  an  extra-parochial  and  uninhabited  district  was  divided  into  seven  towi 
ships  by  certain  Acts  of  Parliament,  it  was  held  that  one  of  the  townships  wi 

not  liable  to  repair  a  public  road  situate  within  it,  as  the  Acts  did  not  express! J 

impose  such  liability  upon  the  township,  and  the  origin  of  everything  (includin—     g 
the  township  and  the  road  itself)  being  clearly  ascertained,  no  inference  could 
raised  as  to  the  liability  to  repair  the  road  by  usage  or  pre8cription.(«) 

The  liability  of  a  township  to  repair  by  prescription  may,  as  we  have  seen, 
such  as  to  place  the  township  on  the  same  footing  as  a  parish,  in  respect  to  tk — ^^ 
roads  within  its  limits.     The  liability  may  be  to  repair  all  highways  within  tt— *e 
township,  which  but  for  the  prescription  and  usage  would  have  been  repairable  h    ^J 
the  parish  at  large ;  and  in  such  case  the  township  must  not  only  repair  immemori^  -» 
roads,  but  also  any  new  highway  which  may  have  been  made  within  its  limits,  at-^d 
which  the  parish  might  have  been  called  upon  to  repair  in  the  absence  of  any  su^::^^ 
prescript  ion.  ((;)     Where   an    indictment   against  .a   township   for   not   repairi^csg 
part  of  a  highway  situate  within  the  township,  averred  that  ^Hhe  inhabitants      <)f 

(p)  Rex  r.  St.  Giles,  Cambridge,  5  M.  &  S.  260.     And  Bee  Rex  tr.  Machjolletb,  past^      J- 
503.     Upon  an  indictment  against  a  township  for  the  non-repair  of  a  highway  within      i^ 
in  defence  it  was  proved  that  the  way  had  for  many  years  past  been  repaired  by  aootfta^r 
township,  but  it  was  contended  that  the  liability  to  repair  could  not  be  fixed  on  thelatC-cr 
township  without  showing  some  consideration,  and  no  evidence  of  this  kind  wasgive^n' 
it  was  answered  that  a  consideration  might  be  inferred  from  the  fact  of  repair;  but  the 
point  was  not  decided :  Reg.  v.  Denton,  18  Q.  B.  761  (83  E.  C.  L.  R.).     Qu.  whether  tfce 
repair  be  not  evidence  that  the  road  is  in  the  township  that  bad  repaired.    See  Be^.  c-       1^ 
Gate  Fulford.  ante,  p.  484.  ' 

{g)  Rex  V.  West  Riding  of  Yorkshire,  4  B.  &  A.  623  (6  E.  C.  L.  R.). 

(r)  Rex  t'.  Uatfield,  4  B.  &  A.  75  (6  E.  C.  L.  R  ).     The  general  issue  was  pleaded.    See 
poitj  p.  516. 

(#)  Rex  V.  Hudson,  2  Str.  909. 

(0  Reg.  V.  Barnoldswick,  4  Q.  B.  499  (45  E.  C.  L.  R.),  Parke,  B.,  at  the  trial  tboBghttiJ»t 
there  might  be  a  perfectly  valid  custom  in  point  of  law  that  the  inhjibitaDts  of  «»*'       I  i^ 
township  should  repair  any  highways,  which  from  time  to  time  became  public   See      §■ 
Freeman  v.  Reed,  4  B.  &  S.   174  (116  E.  C.  L.  R.),  as  to  the  evidence  of  the  separste      |«ri^ 
liability  of  a  township  to  repair  ita  highways. 

(tt)  Reg.  V.  Midville,  4  Q.  B.  240  (45  E.  C.  L.  R.).  . .. 

(V)  Rex  V.  Ecclesfield,  I  B.  &  A.  348 ;  Rex  r.  Netherthong,  2  B  ft  A.  179  ;  Rex  v.  Hatt«l«» 
4  B.  &  A.  75  (6  E.  C.  L.  R.). 
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:1ie  said  township  from  time  whereof  the  memory,  &c.,  have  repaired  and  amended, 
ind  been  used  and  accustomed  to  repair  and  amend,  and  still  ought  to  repair 
;nd  amend  all  common  and  public  highways  situate  within  the  ^township  t^craq 
laed  for  all  the  liege  subjects  of  the  realm  to  go,  return,"  &c. ;   after  a  '- 
'erdict  of  guilty  it  was  moved  in  arrest  of  judgment  that  it  charged  the  township 
nth.  a  customary  liability  to  repair  all  roads  within  it,  whereas  it  ought  to.  have 
harged  a  liability  to  repair  all  roads  within  it,  "  which  but  for  the  custom  would 
e  repairable  by  the  parish."     But  the  Court  of  Queen's  Bench  held  that  although 
hoee  words  had  of  late  years  been  introduced,  they  were  not  necessary :  where 
bey  were  introduced  they  put  the  township  primd  facie  in  the  same  position  as  a 
arish ;  and  if  the  defendants  meant  to  assert  that  any  individuals  were  liable  to 
epair  the  road  in  question,  f'atione  tenurse  or  otherwise  (if  it  could  be),  they  must 
lead  that  matter  specially ;  but  where  those  words  were  omitted  and  the  defend- 
His  pleaded  not  guilty,  it  became  incumbent  on  the  prosecutor  to  prove  that  the 
)wiiship  was  liable  to  repair  aU  roads  within  it;  which  might  be  if  there  were 
one    repairable  by  individuals ;    but  if  the  defendants  could   show  that  there 
^ere  any  so  repairable,  they  would  negative  the  custom  as  being  laid  too  largely. 
t  was  a  question  of  evidence,  and  not  of  pleading;  and  in  truth  the  words  in 
veetion  were  introduced  within  living  memory  for  the  very  purpose  of  avoiding  a 
lilure  which  frequently  happened  by  reason  of  the  custom  laid  being  larger  than 
he  evidence  warranted.     Nevertheless  the  custom  may  be  laid  as  in  the  present 
[idictment,  if  no  roads  in  the  township  are  repairable  by  individuals  other  than 
be  inhabitants  at  large.(tr)     But  an  extra-parochial  place  is  not  as  such  bound  of 
ommon  right  to  repair  its  own  roads ;  and  some  ground  for  charging  it  Uiust  be 
tated ;  at  least,  unless  it  be  shown  negatively  that  it  is  not  parcel  of  any  district 
K>imd  to  repair  the  district  roads.     The  indictment  stated,  that  part  of  a  highway 
D  an  extra-parochial  hamlet  was  out  of  repair,  and  that  the  inhabitants  of  the 
lamlet  ought  to  repair  it.     Ui>on  error  brought,  on  the  ground  that  no  immemorial 
•bligation,  nor  any  special  ground  to  make  them  liable,  was  stated,  it  was  urged 
bat  they  were  liable  of  common  right,  and  that  an  extra-parochial  place  stood  in 
bis  respect  on  the  footing  of  a  parish ;  but  the  Court  held  that  they  could  not  con- 
ider  a  common  law  obligation  as  attaching  upon  the  inhabitants  of  the  hamlet  from 
lecessity,  unless  it  were  shown  negatively  that  the  hamlet  was  not  parcel  of  any 
»ther  district  liable  to  repair  its  own  roads;  and  the  judgment  was  revcrsed.(a;) 

The  inhabitants  of  a  district  cannot  be  charged  ratione  tenurse,  because  unin- 
^rporated  inhabitants  cannot,  qud  inhabitants,  hold  lands :  and  a  district  cannot 
be  charged  by  prescription  alone  (without  a  consideration)  to  repair  what  is  not 
irithin  such  district.     The  indictment  stated  that  an  ancient  bridge,  in  the  parishes 
>f  M.  and  P.,  in  the  highway  there,  was  out  of  repair,  and  that  the  inhabitants  of  the 
parish  of  P.  and  of  the  town  of  M.  aforesaid,  from  time  whereof,  &c ,  and  by 
reason  of  the  tenure  of  certain  lands  in  the  said  parish  and  town,  had  repaired  and 
of  right  ought  to  repair  it.     Upon  error  it  was  urged  that  inhabitants  as  such  could 
not  be  charged  ratione  tenurse;  and  that  as  it  did  not  appear  that  any  part  of  the  bridge 
Was  in  the  township  of  M.,  the  indictment  against  the  township,  on  the  ground  of 
^immemorial  obligation,  could  not  be  supported ;  and  the  Court  being  of  r^cRno 
that  opinion  the  judgment  was  rever8ed.(y)     Where  an  indictment  alleged   •- 
that  the  inhabitants  of  three  townships  in  a  parish  were  liable  to  repair  a  public 
Toad,  it  was  objected,  but  without  success,  that  the  indictment  was  bad  for  charg- 
ing three  townships  conjointly ;  since,  if  all  were  liable,  it  was  the  separate  neglect 
of  each.(z) 

Where  lands  bound  to  the  repair  of  a  bridge  or  highway  ratione  tenurse  are  con- 
veyed to  several  persons,  every  one  of  the  grantees,  being  a  tenant  of  any  parcel,  is 
Bable  to  the  whole  charge,  and  must  have  contribution  from  the  others.  80  where 
t  manor  so  bound  is  conveyed  to  several  persons,  a  tenant  of  any  parcel,  either  of 
tke  demesnes  or  services,  is  liable  to  the  whole  repair,  and  may  call  upon  the 

(v)  Reg  V.  Heage,  2  Q.  B.  128  (42  E.  G.  L.  R.). 

{x)  Rex  V.  Kingsmoor,  2  B.  &  C.  190  (9  E.  G.  L.  R.). 

{y)  Rex  V.  Machynlleth,  2  B.  &  G.  166  (9  E.  G.  L.  R.). 

(f)  Rex  V.  Bishop  Auckland,  1  A.  &  E.  744  (28  E.  C.  L.  B..V 
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tenants  of  the  residue  to  contribute ;  and  the  grantees  are  chargeable  with  the 
repair,  though  the  grantor  shall  convey  the  lands  or  manor  discharged  of  the  re- 
pair ;  and  the  grantees  must  have  their  remedy  against  the  grantor.  And  the 
reason  seems  to  be,  because  the  whole  manor  or  land,  and  every  part  thereof,  in 
the  possession  of  one  tenant,  being  once  chargeable  with  the  repair,  it  shall  remain 
80,  notwithstanding  any  act  of  the  owner.  For  the  law  will  not  suffer  him  to  ap- 
portion the  charge,  and  so  make  the  remedy  for  the  public  benefit  more  difficult ; 
or,  by  alienations  to  insolvent  persons,  to  render  the  remedy  against  such  persons 
quite  frustrate.  And  though  such  lands  or  manor  come  into  the  hands  of  the 
crown,  yet  the  obligation  or  duty  continues ;  and  any  person  afterwards  claiming 
the  whole,  or  any  part  of  it,  under  the  crown,  will  be  liable  to  an  indictment  for 
not  repairing. (a) 

As  an  inclosure  of  a  highway  takes  away  the  liberty  and  convenience  which  the 
public  have  of  going  upon  the  adjoining  lands  when  the  highway  is  put  of  re-  - 
pair,(c)  it  has  been  holden,  that  if  the  owner  of  lands  not  inclosed  next  adjoining^ 
to  a  highway  incloses  his  lands  on  both  sides,  he  is  bound  to  make  a  perfectijf  gocnM 
way  as  long  as  the  inclosure  lasts ;  and  is  not  excused  by  showing  that  he 
made  the  way  as  good  as  it  was  at  the  time  of  the  inclosure ;  because,  if  it 
then  defective,  the  public  might  have  gone  upon  the  adjoining  land.rc^  )     So  if 
man  incloses  land  on  one  side,  which  has  been  anciently  inclosed  on  tne  other  sid 
he  ought  to  repair  all  the  way ;  but  if  there  is  no  such  ancient  inclosure  on  th 
other  side,  he  ought  to  repair  but  half  the  way.     Thus,  if  there  be  an  old 
time  out  of  mind,  belonging  to  A.  on  the  one  side  of  the  way,  and  B.  having  Ian 
lying  on  the  other  side,  make  a  new  hedge,  there  B.  shall  be  charged  wim  tl 
whole  repair  :  but  if  A.  make  a  hedge  on  the  one  side  of  the  way,  and  B.  on  i 
'*'^041   0^^^^)  ^^1  ^^  be  chargeable  by  moieties.(«)     A  strong  ^opinion 

-'  however,  been  expressed  that  such  liability  does  not  accrue  where  eith 
the  highway  is  not  immemorial,  or  where  the  adjoining  land  inclosed  has  not 
iised  for  passage  before  the  inclosure.(/)  And  where  such  a  liability  exists  it  IL-^ 
on  the  occupier  of  the  lands  inclosed  and  not  on  the  owner  as  owner.(  g)  But  \ 
person,  having  made  himself  liable  to  repair  a  highway  by  reason  of  inclosure,  m  ^j 
relieve  himself  from  the  burthen  of  any  further  reparations  by  throwing  it  oj^^o 
again.(A^  Thus  if  a  person  remove  an  encroachment,  and  leave  that  part  of  t^lie 
road  which  was  injured  by  the  encroachment  in  a  perfect  state,  his  liability  to  sre- 
pair  ratione  coarctatianis  ceases.(t)     But  if  a  person  charged  rcUione  tenvrm  plea^ds 

(a)  Note  (9)  to  Rex  v.  Stougbton,  2  Saund.  159,  citing  Reg.  v.  Duchess  of  Baccleogliy  J 
Salk.  358 ;  3  Viner,  tit.' Apportionment^  5  pi.  9. 

(6)  See  the  25  k  26  Vict.  c.  61,  s.  46,  where  there  are  local  hoards. 
(e)  Antej  p.  461. 

[d)  1  Roll.  Abr.  390  (B.)  pi.  1 ;  Duncombe's  case,  Gro.  Gar.  366;  Henn's  case,  Sir  '^• 
Jones,  296 ;  Sty.  364 ;  2  Lord  Raym.  1170 ;  1  Hawk.  P.  G.  c.  76,  s.  6 ;  Bac.  Abr.  tit.  B^^' 
ways  (F.) ;  Rex  v.  Stougbton,  2  Saund.  160,  note  (12).  And  see  Steel  v,  Prickett,  2  StArk. 
R.  469  (3  E.  0.  L.  R.). 

(e)  Bac.  Abr.  tit.  Highway*  (F.) ;  Rex  v.  Staugbton,  1  Sid.  464 ;  1  Hawk.  P.  G.  c  76, 8.  7; 
Rex  V.  Stougbton,  2  Saund.  161,  note  (12). 

(/)  Per  Erie,  J.,  and  semble  per  Grompton,  J.,  in  Reg.  v.  Ramsden,  E.  B.  k  E.  949  (96  £• 
C.  L.  R.).  Wbere  the  origin  of  a  road  is  recent,  the  circumstances  of  the  dedication,  or 
the  user  by  which  the  right  of  road  has  been  acquired,  may  well  exclude  any  right  ioigo 
on  the  adjoining  land ;  e.  g.^  where  the  object  of  laying  out  a  street  is  that  honses  jd»J^ 
built  on  both  sides  of  it.    See  the  judgment  of  Grompton,  J.,  Ibid. 

{g)  Reg.  V.  Ramsden,  supra.  In  this  case  the  road  indicted  was  set  oat  under  an  inclo- 
sure Act,  and  the  land  on  each  side  was  allotted  under  the  Act,  which  anthoriied  the 
persons  to  whom  the  lands  were  allotted  to  inclose  them ;  it  is  extremely  difficolt,  there- 
fore, to  see  how  any  liability  could  be  jncurred  by  making  such  an  inclosure,  and  eqaftllj 
so  to  see  how  the  public  could  bare  any  right  to  go  out  of  the  line  of  road  set  oat  nod^r 
the  Act.  In  such  a  case  the  rights  of  the  public  and  the  liabilities  of  the  owners  voald 
seem  to  depend  entirely  on  the  Act,  and  yet  no  notice  whatever  was  taken  of  it  in  ^ 
case. 

(h)  Bac.  Abr.  Ibid. ;  Rex  v.  Flecknow,  1  Burr.  465 ;  1  Hawk.  P.  G.  c.  76, 8.  7.  Bat  wb^ 
the  party  is  charged  with  the  repairing  ratione  tenurm^  he  will  be  still  bonnd  to  i^^> 
though  be  lay  the  ground  open  to  the  highway :  3  Salk.  392. 

(t)  Rex  V.  Skinner,  5  Esp.  219.  .      , 


BAP.  XXX.  §  II.]  Turnpike  Roads.  504 

At  the  liability  to  repair  arose  from  an  encroachment  which  has  been  removed, 
id  it  appears  that  the  road  has  been  repaired  by  the  defendant  for  twenty-five 
mra  since  the  removal  of  the  alleged  encroachment ;  this  is  presumptive  evidence 
at  the  defendant  repaired  raltone  tenurse  generally,  and  renders  it  necessary  for 
m  to  show  the  time  when  the  encroachment  was  mado.(A;)  Where  a  road  has 
en  80  inclosed,  and  it  is  insufficient,  any  passenger  may  break  down  the  inclosure, 
d  go  over  the  adjoining  land.(/) 

Where  a  new  road  is  made  in  pursuance  of  a  writ  of  ad  quod  damnum,(fn)  the 
ner  of  the  land  is  not  obliged  to  repair  the  new  road,  unless  the  jury  impose 
sh  a  condition  upon  him  :  but  the  parishioners  ought  to  keep  it  in  repair  for  the 
:iire;  because,  being  discharged  from  repairing  the  old  road,  no  new  burden  is 
d  upon  them,  but  their  labor  is  only  transposed  from  one  place  to  another.  But 
the  new  road  lie  in  another  parish,  then  the  person  who  sued  out  the  writ  and 
i  heirs  ought  not  only  to  make  it,  but  to  keep  it  in  repair ;  otherwise  the  parish- 
len  of  such  other  parish  would  have  a  new  charge  upon  them,  and  no  recom- 
aae,  by  the  former  road  being  taken  away.(n)  Where  a  highway  is  inclosed 
der  the  authority  of  an  Act  of  Parliament  for  dividing  and  inclosing  open  common 
IdB,  the  person  who  incloses  is  not  bound  to  repair  it(o) 

The  General  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  106,  enacts,  that  it  shall  be 
rfiil  for  the  trustees  or  commissioners  of  any  turnpike  road,  to  contract  and  agree 
th  any  person  or  persons  '^'liable  to  the  repair  of  any  part  of  the  road,  t^crac 
der  the  care  and  management  of  such  trustees  or  commissioners,  or'of  any  ^ 
idges  thereon,  by  tenure,  or  otherwise,  for  the  repair  thereof,  for  such  term  as 
ey  shall  think  proper  not  exceeding  three  years;  and  to  contribute  towards  the 
pair  of  such  road  or  bridges  such  sum  or  sums  of  money  as  they  shall  think 
oper  out  of  the  tolls  arising  on  such  turnpike  road.  The  Turnpike  Act,  4  Geo. 
o.  95,  8.  68,  enacts,  that  where  parts  of  old  turnpike  roads  are  widened,  altered, 
▼erted,  or  turned  by  legal  authority,  the  body  corporate  and  person  who  were 
ible  to  the  repair  of  the  old  road  shall  be  liable  to  the  repair  of  the  new,  or  so 
nA  thereof  as  shall  be  equal  to  the  burthen  and  expense  of  repairing  such  old 
lad  from  which  they  were  exonerated  by  so  altering  the  same.  And  if  the  several 
irties  interested  cannot  agree,  two  justices  are  empowered  in  the  mantior  therein- 
lentioned  to  view  and  settle  the  same;  and  to  fix  a  gross  sum  or  annual  sum.  to 
»  paid  by  the  body  corporate  or  person  towards  the  repair  of  the  new  road,  with 
Wk  consent  and  in  such  manner  as  is  therein  mentioned. 

The  4  Geo.  4,  c.  95,  s.  68,  applies  to  parishes  as  well  as  to  individuals.  Where, 
lerefore,  disputes  having  arisen  between  two  parishes  as  to  the  proportion  of  a 
irnpike  road  which  each  was  bound  to  repair  afler  it  had  been  diverted  by 
^Qstees,  two  justices  made  an  order  determining  the  proportions  each  parish  was 
^  repair ;  it  was  held  that  each  parish  was  liable  to  repair  the  part  so  deter- 
uned.(^) 

The  general  statutes,  making  provision  for  repairing  highwuys,  were  repealed 
nd  reduced  into  one  Act :  namely,  the  5  &  6  Will.  4,  c.  50,  and  the  general 
Uitates  at  present  existing  with  respect  to  turnpike  roads  are  the  3  Geo.  4,  c.  126, 
nd  the  4  Geo.  4,  c.  95.  There  are  also  inclosure  Acts  and  other  statutes,  both  of 
•  public  and  private  nature,  which  relate  to  the  repairs  and  management  of  the 
tads  in   particular  places   and   districts.      But  these  Acts,  and  especially   the 

Eral  statutes,  are  of  great  length,  and  branch  out  into  a  variety  of  clauses,  a 
1  of  which  would  not  be  consistent  with  the  proposed  limits  of  this  work.     It 
»iy,  however,  be  useful  to  notice  a  few  of  the  decided  points  which  relate  to  their 
iOQStmction. 
It  is  no  excuse  for  parishioners,  being  indicted  at  common  law  for  not  repairing 


ii)  Id.  Ibid.  (/)  3  Salk.  182. 

m)  See  note  (k),  ante^  p.  475. 
n)  Bz  parte  Yennor,  3  Atk.  771,  2  ;  I  Hawk.  P.  C.  c.  76,  88.  7,  74,  75. 
•)  Rex  V.  Flecknow,  1  Burr.  465. 
p)  Beg.  V.  Barton,  II  A.  &  E.  343  (39  E.  C.  L.  R.) ;  3  P.  &  D.  190.     Qtutre,  whether  the 
let  applies  where  a  pari8h  i8  liable  to  repair  one  side  of  a  road,  and  an  individual  the 
tbtr. 
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the  highways,  that  they  have  done  their  full  work  required  by  statute;  for  the 
statutes,  being  made  in  the  affirmative,  do  not  abrogate  any  provision  of  this  kind 
by  the  common  law  (j) 

If  trustees  under  a  road  Act  turn  a  road  through  an  inclosure,  and  make  the 
fences  at  their  own  expense,  and  repair  them  for  several  years,  they  cannot  be  com- 
pelled to  continue  such  repairs,  unless  there  be  a  special  provision  in  the  Act  to 
that  effect. (r)  In  this  case  it  was  considered,  that  what  is  meant  by  a  road  is  the 
**^0(n  ^^"^^^  ^^^^  which  the  King's  subjects  have  a  right  to  pass,  and  *not  the 
-I  fences  on  each  side ;  and  that  the  owners  of  the  land  are  bound  to  repair  the 
fences  on  each  side,  unless  otherwise  provided  by  the  Act.(8) 

Where  an  indictment  alleged  in  the  usual  way  that  the  liege  subjects  could  not 
pass  and  repass  as  they  were  wont  and  accustomed  to  do,  and  it  appeared  that 
there  were  precipices  on  the  sides  of  the  road,  and  no  fences  or  guards  to  protect 
the  passengers  from  such  precipices,  but  there  was  no  evidence  of  there  having 
been  any  fences  before,  except  that  some  had  been  put  up  afler  a  former  indicC^ 
ment;  it  was  held  that  evidence  of  the  want  of  fences  was  not  admissible,  for  the 
public  were  in  no  worse  a  situation  than  they  were  wont  and  accustomed  to 
before,  on  account  of  the  want  of  fences  (^)  So  where  an  open  ditch  or  sewer,  w 
ran  along  the  side  of  a  highway,  had  existed  from  time  immemorial,  and  was  a  tid 
stream,  and  the  commissioners  of  sewers  had  from  time  to  time  cleansed  it,  but  hi 
never  put  up  any  fence  to  it.  There  had  formerly  been  a  wooden  fence,  but  it 
been  permitted  to  go  to  decay,  and  it  did  not  appear  by  whom  it  was  erected ;  it 
held  that  the  commissioners  were  under  no  obligation  to  protect  the  highway ;  for  t 
was  an  ancient  sewer,  which  had  existed  with  the  highway  time  out  of  mind,  and  the 
fore  the  public  had  only  a  right  to  the  highway  subject  to  the  sewer. (u)  It 
that  a  parish  was  not  liable  to  cleanse  the  ditches  by  the  side  of  a  highway,  but 


the  owners  of  the  adjoining  lands  were  liable  to  cleanse  them  under  the  provisions  c  >f 
the  old  highway  Act.  On  an  indictment  which  charged  the  inhabitants  of  a  paris  h 
with  neglecting  to  repair  the  drains,  gutters,  and  ditches  by  which  the  water  wa^^bs 
accustomed  to  run  off  the  road,  it  was  objected  that  the  parish  were  not  liable  1  o 
cleanse  the  drains ;  and  Tindal,  C.  J.,  said,  ^'  Does  the  common  law  require  the  pari&  -h 
to  clease  the  ditches  ?     How  do  you  get  rid  of  the  Highway  Act  ?"(^) 

It  has  been  held  that  a  turnpike  Act,  giving  directions  for  repairing  the  road 
and  from  a  town,  exchides  the  town.(w?)     The  town  had,  lately  before  the  Act 
passed,  been  paved  by  the  inhabitants,  and  it  was  kept  in  repair  by  them,  and 
several  parts  of  the  Act  the  roads  were  described  as  leading  from,  to,  and  through 
particular  towns ;  but  when  it  mentioned  the  town  in  question,  it  only  said,  to 
from  the  town,  omitting  the  word  "  through*\x) 

*^071       ^^^  upon  an  indictment  for  illegally  erecting  a  turnpike  gate  across  a  ro^^^^ 

-'   leading  ^^  from  the  town  of  Cheltenham  to  a  place  called  Hewlett's  Hill,"        i^ 

was  held  that  the  town  was  excluded.(y)     So  where  an  indictment  alleged  a  roc^<i 

(q)  1  Hawk.  P.  C.  c.  76,  s.  43 ;  Bac.  Abr.  tit.  Highways  (6.). 

(r)  Rex  V.  The  Com.  of  the  Llandilo  District,  2  T.  R.  232. 

(«)  Ibid. 

{t)  Rex  V.  Whitney,  7  C.  &  P.  208  (32  E.  C.  L.  R.),  Park,  J.  J.  A. 

(u)  Cornwell  v.  Metropolitan  Commissioners  of  Sewers,  10  Exch.  R.  771. 

(»)  Rex  V.  Upton  on  Severn,  MSS.     C.  S.  G.     Wor.  Sura.  Ass.  1833,  Tindal,  C.  J.    »«t 
see  5  &  6  Will.  4,  c.  50,  s.  67,  which  gives  the  surveyor  power  to  cleanse  all  ditches,  te^f 
he  deems  necessary,  in  and  through  any  lands  or  grounds  adjoining,  or  laying  near  to  i^*^/ 
highway.     The  13  Geo.  3,  c.  78,  s.  8,  made  the  occupiers  of  such  lands  liable  to  cleai^^^ 
all  ditches,  &c.,  for  keeping  highways  dry,  under  a  penalty  of  ten  shilliogs,  but  no  suLch 
provision  is  contained  in  the  5  &  6  Will.  4,  c.  50. 

(tr)  Hammond  v.  Brewer,  1  Burr.  R.  376.     The  word  '*town"  in  a  local  Act  may     ^ 
understood  in  a  popular  sense,  as  a  congregation  of  houses  so  reasonably  near  that   It  lie 
inhabitants  may  be  fairly  said  to  dwell  together:  Reg.  v.  Cottle,  16  Q.  B.  412  (71  B.  0-  ^• 
R.),  or  a  congregation  of  inhabited  houses  so  near  to  each  other  that  they  may  reasoo»tiiy 
be  said  to  be  continuous,  and  the  terra  will  include  a  space  of  open  ground  garroaiKl^a         |^ 
by  continuous  houses,  and  it  should  seem  also  all  open  spaces  occupied  as  mere  acces*^ 
ries  to  such  houses,  although  not  so  surrounded  :  Elliott  v.  S.  Devon  B.  Co.,  2  Kxch.B.  7^^ 

(z)  Hammond  v.  Brewer,  1  Burr.  R.  376 ;  and  see  Rex  v.  Gamliogay,  po9t^  p.  512;  ^Ou 
Rex  V.  Harrow,  4  Burr.  2091. 

(y)  Reg.  v.  Fisher,  8  C.  &  P.  612  (34  E.  C.  L.  R.),  Patteson,  J. 
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•  lead  "  from  and  through  the  towD  of  Upton/'  towards  the  parish  of  Great  Mai- 
mi,  it  was  held  that  the  town  was  thereby  excluded. (z)  So  where  an  indictment 
largcd  thai  the  defendant  erected  a  gate  across  a  certain  road  "  leading  from  the 
(wnship  of  Detton"  "  unto  the  town  of  Cleobury  Mortimer,"  and  it  appeared  that 
le  gate  was  erected  across  that  part  of  the  highway  which  was  situate  in  the 
(Wnahip  of  Detton ;  Coleridge,  J.,  held  that  the  indictment  was  not  supported,  as 
le  words  "  from"  and  "  to"  excluded  the  termini.(a) 

The  commissioners  appointed  by  the  6  Geo.  3,  c.  78  (an  Act  for  dividing  and 
okwing  certain  lauds  in  the  parish  of  Cottingbam)  whicri  enacted,  that  the  public 
lads  to  be  set  out  by  them  should  be  repaired  in  such  manner  as  other  public 
lada  are  by  law  to  be  repaired,  and  that  the  private  roads  should  be  repaired  by 
ch  perwn  or  persons  as  they  should  award,  had  no  power  to  impose  on  the  parish 

lai^  the  burden  of  repairing  any  of  the  private  roads  set  out  in  pursuance  of 
le  Act.(6) 

And  where  under  a  similar  Act  the  commissioners  had  made  an  order  in  1802, 
tat  the  private  ways  set  oat  by  them  should  be  repaired  by  the  inhabitants,  and 
le  of  them  had  been  used  by  the  public  in  every  way,  and  repaired  by  the  parish 
\  to  1825,  when  the  inhabitants  having,  as  was  alleged,  found  out  that  they  were 
it  bound  to  obey  the  order,  discontinued  the  repairs,  and  evidence  was  offered  to 
ow  that  the  parish  had  been  acting  under  a  mistake )  it  was  held  that  the  inhab- 
LOts  were  not  bound  to  obey  the  order,  but  that  that  was  not  conclusive  of  the 
se.  In  ordinary  cases  there  was  an  owner  of  the  land,  but  here  there  was  none, 
oept  as  directed  by  the  Act;  for  the  presumption  that  roads  are  the  property  of 
e  adjacent  owners  (which  is  founded  on  the  supposition  that  the  roads  originally 
aeed  over  the  lands  of  the  owners,  and  therefore  they  still  belong  ad  medium 
utn  vise  to  the  adjacent  owners)  does  not  hold  where  roads  are  made  under  an 
closure  Act.  The  case  turns  on  this  question  only,  whether  or  no  the  parish  re- 
ired  under  a  mistaken  notion  of  liability.  If  they  acted  on  a  voluntary  disposi- 
m  on  their  part  to  repair  a  road,  which  was  useful  to  a  large  class  of  persons, 
d  for  the  convenience  of  the  public,  they  ought  to  be  convicted.  If  it  was  a 
iatake,  they  ought  to  be  acquitted. (r) 

Upon  an  indictment  against  the  parish  of  Haslingfield,  for  not  repairing  a  high- 
ly, an  award  made  by  commissioners  under  an  *inclosure  Act,  which  r*E aq 
rarded  the  highway  to  be  in  a  different  parish,  was  holden  not  to  be  admis-  ^ 
)Ie  evidence  for  the  defendants,  without  showing  that  the  commissioners  had 
ren  notices  which  the  Act  required  to  be  given  previously  to  the  boundaries 
kYiDg  been  ascertained  by  them ;  it  appearing  that  the  usage  had  not  been  pur- 
ant  to  the  award ;  the  defendants  having  since  the  award,  as  well  as  before,  re- 
tired the  highway.  The  learned  judge  who  tried  this  case  reported  that  he  should 
ive  had  no  difficulty  in  admitting  the  award,  if  the  usage  had  been  pursuant  to  it, 
d  presuming  that  the  proper  notices  had  been  given. (</) 

We  may  now  shortly  consider  the  modes  of  proceeding  by  which  persons  guilty 

*  these  nuisances  to  highways  may  be  prosecuted. 

Nuisances  or  annoyances  to  highways,  whether  positive,  in  the  nature  of  actual 
wtructions,  or  negative,  by  the  defect  of  proper  reparations,  may  be  made  the 
ibject  of  indictment,  which  is  the  more  usual  course  of  proceeding.  And  form- 
•ly  justices  of  assize  and  of  the  peace  might  have  presented  highways  which  were 
It  of  repair,  but  now  by  the  5  &  6  Will.  4,  c.  50,  s.  99,  it  is  not  lawful  '^  to  take  or 

(»)  Rex  V.  Upton  on  Severn,  6  C.  &  P.  132  (25  E.  C.  L.  R.),  Tindal,  C.  J.,  MSS.     C.  S. 

a.  c 
(a)  Reg.  V.  Botfield,  C.  k  Mars.  151. 

{b)  Rex  V,  Cottingham,  6  T.  R.  20.  See  Rex  v.  Wright,  3  B.  &  Ad.  681  (23  E.  G.  L.  R.) ; 
ite,  p.  468.  See  Rex  v.  Richards,  8  T.  R  634,  that  a  disobedience  to  repair  a  private 
md  if  not  indictable,  but  an  action  lies  by  the  party  injured  by  the  non-repair. 
(e)  Rex  V.  Edmonton,  1  M.  &  Rob.  24,  Lord  Tenterden,  C.  J.  Qumre^  whether  in  such  a 
iM  the  foil  be  not  in  the  lord  of  the  manor:  it  was  so  before  the  inclosure,  and  it  would 
^m  BO  to  continue,  unless  there  were  an  express  provision  vesting  it  elsewhere.  C.  S. 
.  See  accordingly,  Poole  v.  Huskinson,  11  M.  &  W.  827,  and  Johnson  v.  Hodgson,  8 
Mt  R.  38. 
{4)  Rex  V.  Haslingfield,  2  M.  &  S  558.     See  the  cases,  ante^  p.  483. 
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commence  any  legal  proceeding  by  presentment  against  the  inbabitanfs  of  any 
parish,  or  other  person,  on  account  of  any  highway  or  turnpike  road  being  out  of 
repair."(e) 

A  new  mode  of  compelling  the  repairs  of  highways  has  been  introduced  by  the 
5  &  6  Will.  4,  c.  50,  s.  94,  which  enacts,  that  "  if  any  highway(^)  is  out  of  repair, 
or  is  not  well  and  sufficiently  repaired  and  amended,  and  information  thereof,  on 
the  oath  of  one  credible  witness,  is  given  to  any  justice  of  the  peace,  it  shall  and 
may  be  lawful  for  such  justice,  and  he  is  hereby  authorized  and  required  to  issue 
a  summons  requiring  the  surveyor  of  the  parish,  or  other  person  or  Dody  politic  or 
corporate  chargeable  with  such  repairs,  to  appear  before  the  justices  at  some  special 
sessions  for  the  highways  in  the  said  summons  mentioned,  jbo  be  held  within  the 
division  in  which  the  said  highway  may  be  situate ;  and  the  said  justices  shall 
either  appoint  some  competent  person  to  view  the  same,  and  rei>ort  thereon  to  the 
justices  in  special  sessions  assembled,  on  a  certain  day  and  place  to  be  then  and 
there  fixed,  at  which  the  said  surveyor  of  the  highways  or  other  party  as  aforesaid, 
shall  be  directed  to  attend,,  or  the  said  justices  shall  fix  a  day  whereon  they  or  any 
two  of  them  shall  attend  to  view  the  said  highway }  and  if  to  the  justices  at  special 
sessions,  on  the  day  and  at  the  place  so  fixed  as  aforesaid,  it  shall  appear,  either 
on  the  report  of  the  said  person  so  appointed  by  them  to  view,  or  on  the  view  of 
such  justices,  that  the  said  highway  is  not  in  a  state  of  thorough  and  effectual 
repair,  they  the  said  justices  at  such  last-mentioned  special  sessions  shall(A)  convict 
the  said  surveyor  or  *other  party  liable  to  the  repair  of  the  said  highway  in 
any  penalty  not  exceeding  five  pounds,  and  shall  make  an  order  on  the  said 
surveyor,  or  other  person  or  bodies  politic  or  corporate  liable  to  repair  such  high- 
way, by  which  order  they  shall  limit  and  appoint  a  time  for  the  repairing  of  the 
same ;  and  in  default  of  such  repairs  being  effectually  made  within  the  time  so 
limited,  the  said  surveyor,  or  such  other  person  or  body  politic  or  corporate  as  afore- 
said, shall  forfeit  and  pay  to  some  person  to  be  named  and  appointed  in  a  secon 
order  a  sum  of  money  to  be  therein  stated,  and  which  shall  be  equal  in  amount  to  th 
sum  which  the  said  justices  shall,  on  the  evidence  produced  before  them,  judge 
quisite  for  repairing  such  highway,  which  money  shall  be  recoverable  in  the  8am< 
manner  as  any  forfeiture  is  recoverable  under  this  Act,  and  such  money  when  recov — 
ered  shall  be  applied  to  the  repair  of  such  highway,  and  in  case  more  parties  th 
one  are  bound  to  repair  any  such  highway,  the  said  justices  shall  direct  in  their  sai 
order  what  proportion  shall  be  paid  by  each  of  the  said  parties ;  provided,  that  if  th 
stdd  highway  so  out  of  repair  is  a  part  of  the  turnpike  road,  the  said  justices  shall(t  ^ 
summon  the  treasurer  or  surveyor  or  other  officer  of  such  turnpike  road,  and  tb^ 
order  herein  directed  to  be  made  shall  be  made  on  such  treasurer  or  surveyor  oiK 
other  officer  as  aforesaid,  and  the  money  therein  stated  shall  be  recoverable  as  afore 
said  ;  provided  nevertheless  that  the  said  justices  shall  not  have  power  to  make  suclr^^^s^'* 
order  as  aforesaid  in  any  case  where  the  duty  or  obligation  of  repairing  the  said  high  -^=^' 
way  conies  in  question." 

Sec.  96.  "  If  on  the  hearing  of  any  such  summons  respecting  the  repaxr  of  an^i^^-^y 
highway  the  duty  or  obligatioji  of  such  repairs  is  denied  by  the  surveyor  on  behalf  or 
the  inhabitants  of  the  parish,  or  by  any  other  party  charged  therewith,  it  shall  thei 
be  lawful  for  such  justices,  and  they  are  hereby  required(/)  to  direct  a  bill  of  in 
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(e)  See  Reg.  v.  Mawgan,  8  A.  &  E.  496  (35  E.  C.  L.  R.).    A  presentment  and  indictme 
differ:  2  Inst.  739;  Comb.  225. 

(ff)  This  section  only  applies  to  cases  where  the  way  is  admittedly  a  public  bighwa 
and  the  dispute  con6ned  to  the  liability  to  repair :  Reg.  v.  Heanor,  6  Q.  B.  748  (51  E. 
L.  R.) ;  and  >?here  a  parish  has  been  acquitted  on  an  indictment  ordered  to  be 
under  this  section,  the  justices  may  well  refuse  to  order  another  indictment:  BAg.  v.  Some 
setsbire,  3  Law  T.  316.    The  25  k  26  Vict.  c.  61,  8.  18,  provides  for  those  cases  where 
boards  arc  established  under  that  Act. 

(A)  This  is  not  compulsory,  but  the  justices  may  exercise  a  discretion  whether  they  w 
convict:  Reg.  v.  Lord  Radnor,  8  Dow.  P.  C.  717. 

(i)  See  Reg.  v.  Trafford,  5  E.  &  B.  967  (85  E.  C.  L.  R.). 

(k)  See  the  25  &  26  Vict.  c.  61,  s.  19,  where  there  is  a  local  board.  • 

{I)  If  the  liability  to  repair  is  denied,  the  justices  are  bound  to  direct  an  indictmeat  to 

be  preferred :  Reg.  v.  Arnould,  8  E.  &  B.  550  (92  E.  G.  L.  R.). 
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ment  to  be  preferred,  and  the  necessary  witnesses  In  support  thereof  to  be  subpoenaed, 

at  the  next  assizes  to  be  holde'n  in  and  for  the  said  county,  or  at  the  next  general 

quarter  sessions  of  the  peace  for  the  county,  riding,  division,  or  place  wherein  such 

hi^way  shall  be,  against  the  inhabitants  of  the  parish  or  the  party  to  be  named  in 

such  oi^er  for  suffering  and  permitting  the  said  highway  to  be  out  of  repair ;  and  the 

costs  of  such  prosecution  8hall(m)  be  directed  by  the  judge  of  assize  before  whom  the 

said  indictment  is  tried,  or  by  the  justices  at  such  quarter  sessions,  to  be  paid  out  of 

the  rate  made  and  levied  in  pursuance  of  this  Act  in  the  parish, in  which  such  high- 

iray  shall  be  situate:  provided  nevertheless  that  it  shall  be  lawfid  for  the  party 

sigainst  whom  such  indictment  shall  be  so  preferred  at  the  quarter  sessions^n)  as  afore- 

8ud  to  remove  such  indictment  by  certiorari  or  otherwise  into  his  Majesty  s  Court  of 

King's  Bench. 

The  95th  section  of  the  5  &  6  Will.  4,  c.  50,  is  in  force  still  in  South  Wales,  not- 
withstanding the  23  &  24  Vict.  c.  68.(tin) 

On  the  hearing  of  a  summons  under  sees.  94,  95,  the  surveyor  denied  that  the 
road  was  a  highway,  and  s^d  that  consequently  he  denied  the  liability  of  the  parish 
to  repair  it.  The  justices  proceeded  to  hear  evidence  as  to  the  road  being  a  highway, 
l>at  another  justice  came  in,  and  the  discussion  was  renewed  before  him.  The  jus- 
tices made  the  order  without  hearing  further  evidence  The  Court  of  Queen*s  Bench 
made  a  rule  absolute  to  bring  up  the  order  in  order  that  it  might  be  quashed.  In 
any  view  of  the  statute  the  justices  were  not  justified  in  making  the  order;  either  the 
road  must  be  admitted  to  be  a  highway,  or  there  must  be  evidence  to  satisfy  them 
thst  the  road  is  a  highway.(ao)  This  case  must  not  be  taken  as  deciding  that  the 
justices  have  jurisdiction  to  try  whether  the  road  be  a  highway.  See  Reg.  v.  Ched- 
wporth,  and  other  cases,  p.  526  of  Vol.  I.,  which  were  not  cited,  and  show  that  the 
true  construction  of  sec.  95  is  that  it  only  applies  where  the  road  is  confessedly  a 
Highway,  but  there  is  a  dispute  as  to  the  party  liable  to  repair  it. 

Another  mode  of  proceeding  is  by  information^  which  may  be  granted  by  the 
Court  of  King's  Bench  at  their  discretion.  But  they  will  not  grant  an  infor-  p^.  ^  r. 
mation  to  compel  a  parish  to  repair  a  ^highway  which  is  not  much  used ;  and  *- 
'when  it  appears  that  another  highway,  equally  convenient  to  the  public,  is  in  good  re- 
pair. And  indeed  they  never  give  leave  to  file  an  information  for  not  repairing  a 
nigh  way,  unless  it  appear  that  the  grand  jury  have  been  guilty  of  gross  misbehavior 
in  not  finding  a  bill;  and  they  refuse  it  for  this  reason,  that  the  fine  set  on  convic- 
tion upon  an  information  cannot  be  expended  in  the  repair  of  the  highway,  whereas 
on  an  indictment  it  is  always  so  expended.(o)  But  it  has  been  granted  against  the 
in  habitants  of  a  parish  where  it  was  shown  that  a  bill  of  indictment  had  been  thrown 
ont  by  the  grand  jury,  and  that  two  of  the  grand  jury  were  proprietors  of  land  in 
the  parish,  and  had  taken  an  active  part  in  opposing  the  finding  of  the  indict- 
*aent(/>) 

A  mandamus  will  not  be  granted  to  repair  a  road.(  q) 

Though  it  is  oflcn  stated  in  indictments  for  nuisances  to  highways,(r)  that,  '^  from 
^Oie  whereof  the  memory  of  man  is  not  to  the  contrary,"  or,  *^  from  time  imme- 
morial," there  was  and  is  a  common  and  ancient  King's  highway,  yet  it  is  not 
Necessary  to  do  so ;  for  it  is  sufficient  to  state  in  a  compendious  manner  that  it  is  a 
^^hway,(8)     And  if  an  indictment  against  a  parish  unnecessarily  allege  the  road 

!m)  See  post^  p.  525 
fi)  An  indictment  found  at  the  assizes  may  also  be  removed  by  the  defendants :  Reg.  v. 
«andon,  3  E.  &  B.  547  (77  E.  C.  L.  R.). 

(mn)  Reg.  v.  James,  3  B.  &  S.  901  (113  E.  C.  L.  R.). 

ioo)  Reg.  V.  Askerton,  11  Law  T.  706. 

(o)  Bac  Abr.  tit.  Highways  (H.) ;  Rex  p,  Stejning,  Say.  92. 

ip)  Reg.  V.  Upton  St.  Leonards,  10  Q.  B.  827  (59  E.  C'  L.  R.). 
^  (9)  Reg  V.  The  Trustees  of  the  Oxford  and  Witney  Turnpike  Roads,  12  A.  k  E.  427  (40 
^.  C.  L.  R.). 

(r)  It  is  not  within  the  scope  of  this  work  to  treat  particularly  of  the  forms  of  the 
Pl^mdings,  though  some  of  the  prominent  points  concerning  them  are  occasionally  men* 
^toned.  For  indictments,  pleas,  &c.,  relating  to  nuisances  to  highways  the  reader  if 
J^ferred  to  the  Cro.  Circ.  Comp.  (8th  edit.)  301 ;  6  Wentw.  405 ;  2  Stark.  664 ;  3  Chit.  Cr. 
^*  576,  607 ;  and  the  notes  to  Rex  r.  Stoughton,  2  Saund.  157,  et  seq. 

(«)  Aipindall  v.  Brown,  3  T.  R.  265. 
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to  have  existed  ^'  from  time  whereof  the  memory  of  man  runneth  not  to  the  oon- 
trarj/'  and  it  appear  that  part  of  the  highway  had  been  made  within  living  memory, 
there  is  no  variance,  for  in  an  indictment  against  a  parish  it  is  not  material  whether 
the  way  be  immemorial  or  not,  as  the  instant  it  becomes  a  public  way  the  parish  is 
liable.  (^)  But  it  is  otherwise  where  an  immemorial  custom  is  necessary  to  raise 
the  liability.  Where,  therefore,  an  indictment  for  non-repair  of  a  highway  stated 
that  the  inhabitants  of  a  tithing  from  time  immemorial  had  been  used  and  accus- 
tomed to  repair  the  said  highway,  and  the  way  in  question  had  been  set  out  as  a 
private  road  and  a  drifl-way  under  an  inclosure  Act  in  1784,  for  the  use  of  the 
adjoining  owners,  who  were  directed  to  repair  it ;  and  the  award  under  a  power  in 
the  Act  extinguished  all  way^,  both  public  and  private,  not  set  out  in  it.  The  way 
had  been  publicly  used  before  the  inclosure,  and  since  had  been  repaired  occasion- 
ally by  the  tithing,  and  been  used  to  a  great  extent  by  the  public.  It  was  objected 
that  whatever  might  be  the  facts  as  to  the  use  and  repair  by  the  tithing  before  and 
since  the  inclosure,  the  award  extinguished  the  road  as  a  public  way  for  some  time 
at  least,  and  therefore  the  allegation  of  immemorial  user  and  liability  to  repair  was 
not  proved ;  and  Maule,  J.,  held  that  the  indictment  clearly  failed  on  the  facts.(u) 
And  though  it  is  usual  to  state  the  termini  of  the  highway,  it  is  said  not  to  be 
necessary ;  on  the  ground  that  a  public  highway  is  intended  to  go  through  all 
*^111  '''  ^^^Iq^  a-od  to  lead  from  sea  to  sea.(v)  But  if  the  termini  are  stated, 
^  they  must  be  substantially  proved,  according  to  the  statement  i(v))  and  the 
road  must  in  general  (if  described  at  all)  be  described  correctly.  Thus,  where  a 
highway  leading  from  A.  to  C,  not  passing  through  B.,  though  communicating 
with  it  by  means  of  a  cross-road,  was  described  as  a  road  leading  from  A.  to  B., 
and  from  thence  to  C,  the  variance  was  held  to  be  fatal. (x)     An  indictment  de- 


scribing a  footpath  as  leading  from  A.  towards  and  unto  the  parish  church,  i 
satisfied  by  proof  of  a  public  way  leading  from  A.  to  the  parish  church,,  thougl 
turning  backwards  between  A.  and  the  church  at  an  acute  angle,  and  though  th 
part  from  A.  to  the  angle  be  an  immemorial  way,  and  the  part  from  the  angle 
the  church  be  recently  dedicated.(^)  80  where  an  indictment  alleged  that  th 
highway  led  from  T.  to  E.,  and  it  appeared  that  a  person  travelling  from  T.  to  £-^ 
on  the  way  described  would  pass  into  a  turnpike  rosui,  travel  a  short  distance  alon 
that  road,  and  then  turn  off  into  a  distinct  road  which  led  to  E.,  it  was  object 
that  the  portion  of  the  highway  between  the  turnpike  road  and  E.  was  not  part  o 
a  road  from  T.  to  E.,  inasmuch  as  a  person  leaving  T.  came  into  and  travelled  alon 
a  distinct  line  of  turnpike  road,  before  he  entered  upon  the  highway  in  question^ 
which  immediately  led  to  E. ;  but  the  Court  of  Queen's  Bench  held  that  the  wa; 
was  properly  described,  as  it  was  the  nearest  between  T.  and  E.,  and  a  tompik 
road  is  itself  a  parish  road.(2)  So  where  an  indictment  described  the  highway 
leading  from  the  town  of  Abingdon  to  the  village  of  East  Hendred,  and  it  appean 
that  to  go  from  Abingdon  to  East  Hendred  with  a  carriage  a  person  would 
along  the  Chilton  turnpike  road  for  about  four  miles,  and  then  into  and  alon 
Featherbed  Lane  (which  was  the  part  indicted),  and  then  cross  the  Wantage  tare- 
pike  road,  and  then  go  for  a  short  distance  along  a  road  which  led  from  the 
turnpike  road  to  the  village  of  East  Hendred ;  it  was  objected  that  the  road 
misdescribed,  as  parts  of  it  were  turnpike ;  but  it  was  held  that  the  deacripdoi 


t)  Reg.  V.  Turweston,  16  Q.  B.  109  (71  E.  0.  L.  R.). 

'u\  Reg.  t'.  Westraark,  2  M.  &  Rob.  305. 

\v)  Rex  V.  Hammond,  Str.  44  ;  10  Mod.  382  ;  Halsell's  case,  N07.  90 ;  Latch.  183  ;  Rer 
V.  St.  Weonards,  6  C.  &  P.  582  (25  E.  C.  L.  R.) ;  Rex  v.  Neale,  3  Keb.  89  ;  Rouse  v,  Bar=^-^'' 
din,  1  H.  BJac.  351  ;  but  see  Lord  Loughboroagh's  judgment,  who  differed.  ,_^_ 

(w)  Rouse  V.  Bardin,  1  II.  Blac.  351 ;  Rex  v.  St.  Weonards,  6  0.  &  P.  582  (25  E.  C^'     ^• 
L.  R.). 

!x)  Rex  V.  Great  Canfield,  cor.  Ellenborough,  C.  J.,  6  Esp.  C.  136. 
y)  Rex  V.  Marchioness  of  Downshire,  4  A.  &  E.  232  (31  E.  C.  L.  R.) ;  5  N.  4c  M.  662. 
the  indictment  had  described  it  as  an  immemorial  way  from  A.  to  the  church,  it  won  ^^^^^^ 
have  been  bad.     Per  Lord  Denman  and  Coleridge,  J.     But  see  antey  p.  510. 

(z)  Rejg.  V.  Turweston,  16  Q.  B.  109  (71  E.  C.  L.  R.).     So  where  part  is  an  ancient 
way,  and  part  of  recent  date,  it  maj  well  be  described  as  a  highway  :  Rex  v.  Marchiom 
of  Downshire,  supra. 


If 
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ficient;  for  a  road  is  not  the  less  a  hip^hwaj  because  part  of  it  happens  to 
mpike  road.(a) 

the  termini  of  the  part  out  of  repair  are  not  material.     Where,  therefore, 
repaired  part  of  a  highway  was  described  as  leading  out  of  a  highway  ^^  at 

a  place  called  Parkside/'  and  the  place  was  Parkgate ;  it  was  held  that  this 

iziaterial.(6) 

highway  must  be  alleged  in  the  indictment  to  lie  in  the  parish  indicted, 

Be  such  parish  is  not  bound  to  repair  it;  and  if  it  be  not  so  alleged,  the 

lent  is  erroneous,  and  judgment  will  be  reversed.(c)     Where  an  indictment 

that  '''there  was  a  highway  in  the  town  of  Bishop  Auckland,  in  the 
)f  St.  Andrew  Auckland,  and  that  certain  parts  of  the  same  highway, 
were  set  out,  and  laid  to  be  in  the  town  of  Bishop  Auckland,  were  out  of 
and  that  the  inhabitants  of  the  township  of  Bondgate  in  Auckland,  Newgate 
kland,  and  the  borough  of  Auckland,  in  the  parish  of  St.  Andrew  Auckland, 
ible  to  repair  the  same ;  it  was  held  that  the  indictment  was  bad,  because  it 
/  show  that  the  parts  out  of  repair  were  within  the  townships  indicted.(^) 
11  it  cure  the  objection,  that  the  part  which  is  out  of  repair  is  expressly 
4>  be  in  the  parish  indicted,  if  such  part  be  represented  as  part  of  the  road 
described.  Thus,  where  an  indictment  against  the  parish  of  Gamlingay 
that  there  was  a  highway  leading  from  the  parish  of  Hartley  St.  George 
I  and  unto  the  parish  of  Gamlin^y,  and  that  a  certain  part  of  the  said 
y  situate  in  the  said  parish  of  Gamlingay  was  out  of  repair,  it  was  moved 
\t  of  judgment  that  no  part  of  the  road,  as  described,  lay  in  Gamlingay;  and 
art  held  the  objection  fatal.(6)  So  where  an  indictment  against  the  parish 
on  on  Severn  stated  that  there  was  a  highway  ^^  from  and  through  the  town 
>n  on  Severn/'  and  there  was  no  express  averment  that  the  part  out  of  repair 
the  parish,  it  was  held  bad.(/)  But  where  an  indictment  charged  that  the 
ints  removed  the  gravel  over  a  culvert  in  the  parish  of  Studley  opposite  to 
there  in  a  certain  King's  common  highway  there  leading  from  Studley  to 

upon  Arden.  it  was  objected  that  it  did  not  distinctly  appear  that  the  road 
ted  was  in  the  parish  of  Studley,  and  Hex  v.  Gamlingai/(g)  was  relied  upon ; 
vas  held  that  the  indictment  in  that  case  differed  essentially  from  this  indict- 
)ecause  there  was  a  distinct  allegation  that  the  nuisance  was  committed  in 
rish  of  Studley.  The  words  leading  from  Studley  to  Henley  would  primd 
oport  that  it  was  a  highway  leading  from  a  vill  in  the  parish,  and,  therefore, 
»e  considered  as  a  highway  leading  from  a  vill  or  town  situate  in  the  parish 
/her  place. (^)  Where  an  indictment  charged  that  the  defendant  at  the 
ip  of  W.  upon  a  highway  there  leading  from  a  highway  leading  from  the 
of  W.  towards  the  parish  church  of  C.  towards  and  unto  a  highway  leading 
be  said  village  of  W.  towards  and  unto  the  township  of  L.  W.  by  a  certain 
ere  extending  into  the  said  highway  unlawfully  encroached,  it  was  held  that 
rds  ^' there''  and  ^'said"  could  only  be  referred  to  the  first-mentioned  high- 
id  that  the  indictment  was  sufficient.(t)  Where  the  indictment  is  against  a 
lar  person,  charging  him  with  the  repair  of  a  highway  in  respect  of  certain 
t  seems  that  the  occupier,  and  not  the  owner,  is  the  proper  person  against 
the  indictment  should  be  brought;  on  the  ground  that  the  ^public  r^neio 
>  means  of  knowing  who  is  the  owner  of  the  lands  charged  with  the  ^ 

eg.  V.  SteventoD,  1  C.  &  K.  55  (47  E.  C.  L.  R.),  Erskine,  J.,  and  the  Court  of  Q.  B. 

a  rale  for  a  new  trial. 

eg.  p.  Waverton,  17  Q.  B.  562  (79  E.  0.  L.  R.).      (c)  Rex  v.  Hartford,  Cowp.  111. 

ex  V.  Bishop  Auckland,  1  A.  &  E.  744  (28  E.  C.  L.  R.). 

sx  V.  Gamlingaj,  3  T.  R.  513.     And  see  Hammond  v.  Brewer,  antej  p.  506,  and 

.  Bardin,  1  H.  Blac.  356,  Lord  Loughborough's  judgment. 

lex  V.  Upton  on  Severn,  6  C.  &  P.   132  (25  E.  C.  L.  R.),  Tindal,  C.  J.     MSS.  C. 

^a. 

BX  V.  Knight,  7  B.  &  C.  413  (14  E.  C.  L.  R.) ;  1  M.  &  R.  217.     Lord  Tenterden,  C. 
»ted  the  propriety  of  the  decision  in  Rex  v.  Gamlingay,  saying  that,  in  common 
e,  the  words  **  leading  from  a  place,"  include  as  well  as  exclude  that  pltfte.    See 
V^hittle,  6  Ezch.  R.  411. 
rz  9.  Wright,  1  A.  &  E.  434  (28  E.  G.  L.  R.). 
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repair :  and  it  does  not  seem  to  be  material  what  estate  the  occupier  has  in  the 
lands  liable.(A;)  The  averment  of  obligation  to  repair,  in  an  indictment  against  a 
person  for  not  repairing  hy  reason  of  tenure,  will,  it  seems,  be  sufficient,  if  it  state 
that  the  defendant  ought  to  repair  by  reason  of  the  tentare  of  his  lands,  without 
adding  that  those  who  held  the  lands  for  the  time  being  have  immemoriatty  re- 
paired ;  a  prescription  being  implied  in  the  estate  of  inheritance  in  the  land.(?) 
But  it  is  not  sufficient  to  state  that  the  party  is  chargeable  by  being  owner  and 
proprietor  of  the  property  subject  to  the  charge.(m)  But  an  indictment  against 
a  particular  part  of  a  parish,  such  as  a  district,  township,  division,  or  the  like,  for 
not  repairing  a  highway  in  the  parish,  stating  that  the  inhabitants  of  the  district 
from  time  immemorial  ought  to  rtpaxr  and.  amend  it,  is  erroneous ;  it  should  state 
that  the  inhabitants  of  such  district  from  the  time  whereof.  &c.,  have  used  and  been 
accustomed,  and  of  right  ought  to  repair  and  amend  it :  for  the  inhabitants  of  a 
particular  division  of  a  parish  not  being  bound  to  repair  by  common  law,  and  their 
obligation  arising  necessarily  only  from  custom  or  prescription,  the  indictment 
ought  to  show  such  custom,  prescription  or  reason  of  their  obligation.(n)  So  it 
was  decided  that  a  presentment  under  the  13  Geo.  3,  c.  78,  s.  24  (now  repealed) 
against  a  smaller  district  than  a  parish,  must  have  stated  expressly  how  the  inhabit- 
ants thereof  were  liable  to  the  repair  of  the  roads,  or  that  they  have  been  liable 
immeniorially.(o)  We  have  seen  that  a  material  variance  from  the  description  of 
the  road  in  the  indictment  will  be  fatal ;  so  that  a  highway  leading  from  A.  to  B., 
and  communicating  with  C.  by  a  cross-road,  cannot  be  described  as  a  highway  lead- 
ing from  A.  to  C,  and  from  thence  to  B.(j9)  In  every  indictment  against  a  parish 
for  not  repairing  a  highway,  there  are  three  essential  averments  :  the  first,  that  the 
road  is  a  highway ;  the  second,  that  it  is  out  of  repair ;  and  the  third,  that  it  is 
situated  in  the  parish. (  q) 

Where  the  first  count  of  an  indictment  alleged  that  there  was  a  highway  in  the 
county  of  C,  and  that  "  a  certain  part  of  the  said  highway  situate,  &c.,  in  the  town- 
ship of  W.  in  the  parish  of  W.  in  the  county  aforesaid  (describing  it,  and  stating  its 
length  and  breadth)  was  very  ruinous,''  &c. :  and  the  second  count  allied  an  imme- 
morial usage  for  the  inhabitants  of  the  said  township  to  amend  so  many  of  the  high- 
ways, situate  in  the  said  township,  as  would  otherwise  be  repturable  by  the  parish  at 
large,  and  that  "  the  said  part  of  the  sam^  common  highway  hereinbefore  mentioned 
to  be  ruinous,  &c,,  as  aforesaid**  was  a  highway,  which  but  for  the  stud  usage  would 
be  repairable  by  the  parish  at  large ;  and  that  by  reason  of  the  premises  the  inhabit- 
ants of  the  said  township  ought  to  have  repdred  "  the  same  part  of  the  said  common 
*^14.1  ^^9^^^y  *^  being  ruinous,  &c,,  as  aforesaid;**  the  jury  having  found  t^e  *de- 
^  fendants  not  guilty  on  the  first  count,  but  guilty  on  the  second,  it  was  objected, 
in  arrest  of  judgment,  that  the  second  count  was  bad  on  the  ground  that  it  did  not 
contain  any  sufficient  averment  that  the  highway  was  in  the  township,  or  out  of  re- 
pair )  but  the  Court  of  Queen's  Bench  held  that  the  words  "  so  being  ruinous,  &c ,  as 
aforesaid,"  were  a  clear  and  specific  reference  to  the  first  count,  which  contained  a 
formal  allegation  that  this  part  of  the  highway  was  out  of  repair,  and  there  were  many 
authorities  to  show  that  one  count  of  an  indictment  might  refer  to  another,  and  that 
under  such  circumstances  the  maxim  applies  verba  relata  inesse  videntur.  And  as 
to  the  objection,  that  the  second  count  did  not  show  that  the  part  indicted  was  situate 
.  in  the  township  of  W. ;  it  had  been  determined  that  any  qualities  or  adjuncts  averred 
in  one  count  to  belong  to  any  subject,  if  they  are  separate  from  it,  shall  not  be  sup- 
posed to  be  alleged  as  belonging  to  it  in  a  subsequent  count,  which  merely  introduces 
it  by  reference  as  the  same  subject  "  before  mentioned." (r)     But  the  local  situation 

{k)  Reg.  V.  Watts,  1  Salk.  357  ;  Reg.  v,  Bucknell,  7  Mod.  55 ;  Rex  v.  Sutton,  3  A.  &  E. 
597  (30  E.  0.  L.  R.). 

(I)  Rex  V.  StougbtOD,  2  Sannd.  158  d.  note  (9) ;  1  Chit.  G.  L.  475,  etaeq. 

(m)  Rex  V.  Kerrisoo,  1  M.  &  S.  435.     See  Russell  v.  Shenton,  3  Q.  B.  449  (43  E.  G.  L.  R.). 

{n)  Ante,  note  {I) ;  Rex  v.  Brougbton,  5  Burr.  2700;  Freem.  522;  Rex  v.  Stougbton; 
Rex  V.  Sbeffield,  2  T.  R.  111. 

[o)  Rex  V.  Penderryn,  2  T.  R.  513;  Rex  v.  Marton,  Andr.  276. 
p)  Rex  V.  Great  Ganfield,  6  Esp.  136,  ante,  note  (z),  p.  511. 


'g)  2  Stark.  Grim.  Plead.  667,  note  (/). 


(r)  See  Reg.  v.  Martin,  9  G.  &  P.  215  (38  E.  G.  L.  R.)  ;  Reg.  v.  Waters,  1  Dea.  0.  0. 356—- 
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of  the  part  of  the  highway  descrihed  must  necessarily  and  invariably  belong  to  it,  and 
if  onoe  described  as  being  in  a  particular  township,  when  there  is  aflerwsurds  enough 
to  idendfy  it  as  being  what  is  so  described,  a  repetition  of  the  all^ation  that  it  is 
witlun  the  township  is  not  strictly  necessary.  («^ 

A  hiffhway  may  be  described  as  a  common  highway  for  carts,  carriages,  &c.,  although 
it  has  always  been  arched  over,  provided  it  be  capable  of  being  used  by  all  ordinary 
carriages  and  notwithstanding  the  archway  be  not  sufficiently  high  to  permit  road 
wagons  and  other  carriages  of  unusual  dimensions  to  pass  under  it.(^) 

Where  an  indictment  charged  the  non-repair  of  a  highway  for  horses,  coaches,  carts, 
and  carriages,  and  there  was  no  evidence  that  any  carriages  had  ever  gone  the  whole 
length  of  it,  but  the  road  had  been  repaired  by  the  parish,  and  persons  on  horseback 
had  frequently  passed  along  it,  it  was  held  that  the  defendants  could  not  be  convicted, 
as  ih&ce  was  no  count  charging  that  it  was  a  road  for  horses,  (u)  And  where  an  in- 
dictment stated  that  there  was  a  pack  and  prime  way  between  certain  specified  places, 
and  it  appeared  that  part  of  that  road  was  a  turnpike  road,  it  was  held  that  this  was 
fatal,  for  the  statement  in  the  indictment  was  matter  of  description,  and  must  be  proved 
as  ]aid.(r)  On  an  indictment  for  obstructing  a  footway  leading  from  a  turnpike  road 
to  Oravesend,  it  appeared  that  from  the  turnpike  road  to  the  top  of  a  hill  the  road 
was  a  carriage  way,  but  from  thence  to  Gravesend  it  was  a  footway,  and  the  obstruc- 
tion was  in  the  latter  part,  and  it  was  held  that,  assuming  this  to  be  a  misdescription, 
it  was  amendable  under  the  14  &  15  Vict,  c.  100,  s.  l.(w) 

'  In  order  to  support  a  claim  to  a  right  of  way  there  must  be  evidence  of  some 
defined  way  in  some  particular  direction:  '^'where  therefore  a  place  had  r^e^ig 
been  an  open  place  in  Epping  Forest,  and  people  had  always  been  used  to  ^ 
go  over  it,  as  over  the  rest  of  the  forest,  wherever  they  liked  and  wherever  they 
could,  but  there  was  no  distinct  evidence  of  any  definite  way  in  any  particular  direc- 
tion, and  though  there  were  tracks  from  time  to  time,  which  might  last  for  a  few 
weeks  or  months,  there  was  no  beaten  or  enduring  track  which  had  lasted  for  years ; 
Wightman,  J.,  directed  the  jury  that  if  they  thought  that  there  was  no  regular 
way,  but  that  people  merely  went  where  they  liked,  they  should  find  against  the 
right  of  way.rx) 

A  map  made  by  order  of  a  former  lord  of  a  manor  in  which  a  way  lies,  which  has 
been  used  for  more  than  thirty  years  by  the  stewards  of  the  manor,  for  the  purpose 
of  defining  the  copyholds,  and  which  set  out  the  way  in  question,  but  did  not  de- , 
scribe  it  as  a  highway,  and  set  out  other  ways  in  a  similar  manner  which  were  only 
occupation  roads,  is  not  admissible  as  a  declaration  by  a  deceased  person  as  to  a 
public  highway ;  for  the  map,  if  a  declaration  at  all,  was  only  a  declaration  as  to  the 
matter  for  which  it  had  been  used,  viz.,  the  defining  the  copyholds,  and  the  map 
itself  did  not  describe  the  way  as  a  highway.(y)  Where  on  an  indictment  for  non- 
repair of  a  highway  a  map  of  the  parish  was  produced  from  the  parish  chest,  and 
the  person  who  made  the  map  thirty-four  years  before  the  trial  proved  that  he  laid 
down  the  boundaries  from  the  information  of  an  old  man  then  about  sixty,  who 
went  round  and  showed  them,  it  was  held  that  this  map  would  have  been  receivable 
as  evidence  of  reputation,  if  the  old  man  was  dead,  but  that  it  was  not  receivable 
without  proof  of  his  death. (2;) 

Where  a  person  who  is  bound  ratione  tenurst  to  repair  a  highway  lives  out  of  the 

(9)  Reg.  V.  WarertoD,  2  Deo.  C.  G.  340  ;  17  Q.  B.  562  (79  E.  C.  L.  R.).  Both  the  judg- 
ment and  the  marginal  note  treat  this  case  as  if  the  question  being  raised  after  verdict 
made  a  difference ;  but  it  is  clearly  erroneous  so  to  treat  it. 

(t)  Rex  V.  Ljnn,  1  C.  &  P.  527  (12  E.  G.  L.  R.),  tota  curia,  B.  R. 

(tf)  Rex  V.  8t.  Weonards,  5  G.  &  P.  579  (24  E.  G.  L.  R),  Parke,  B. 

(v)  Rex  V.  St.  Weonards,  6  G.  k  P.  582  (25  E.  G.  L.  R.),  Alderson,  B.  and  Williams,  J. 

(w)  Reg.  V.  Sturge,  3  E.  &  B.  734  (77  E.  G.  L.  R.). 

(z)  Schwinge  v.  Dowell,  2  F.  k  F.  845.  There  was  a  similar  case  at  Gloucester,  where 
a  way  was  claimed  over  a  common;  and  Littledale,  J.,  verj  strongly  directed  the  jury 
that  they  could  not  find  that  there  was  a  right  of  way  unless  some  one  particular  line 
had  been  regularly  used  by  the  public.  See  also  Ghapman  v.  Gripps,  2  F.  &  F.  864 ;  a.  p. 
per  Erie,  G.  J. 

(y)  Pipe  V.  Fnlcher,  1  E.  &  E.  Ill  (102  E.  G.  L.  R.). 

(x)  Reg.  V.  Milton,  1  G.  &  K.  58  (47  E.  G.  L.  R.),  Erskine,  J.,  who  also  held  that  the  mag 
wag  not  admisf  ible  without  proof  of  the  inclosure  Act  under  which  '\\»  wo^a  m«b^^. 
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county  in  which  such  a  highway  is  situate,  he  may  neverthdeas  be  indicted  in  such 
county  for  not  repairing  it.  (a) 

If  the  description  of  a  highway  in  an  indictment  for  the  non-repair  of  it  be  too 
indefinite,  being  equally  applicable  to  several  highways,  advantage  should  be  taken  by 
plea  in  abatement;  and  the  description  given,  if  trjie  in  fact,  cannot  be  objected  to  at 
the  trial  under  the  plea  of  the  general  issue. (ft) 

When  an  indictment  is  agsdnst  the  inhabitants  of  a  parish  at  large,  who,  as  it  has 
been  seen,  are  bound  of  common  right  to  repair  all  the  highways  lying  within  it,  they 
may  upon  the  general  issue,  not  guilti/^  show  that  the  highway  is  in  repair,  or  that  it 
is  not  a  highway,  or  that  it  does  not  lie  within  the  parish ;  for  all  these  are  facts 
which  the  prosecutor  must  allege  in  his  indictment,  and  prove  on  the  plea  of  not 
guilty,  (c) 

*fi\  fil       ^^  ^^  indictment  for  non-repair  of  a  highway  it  appeared   that  *it  had 
J  always  been  a  green  road,  and  was  in  very  bad  repair.     Patteson,  J.,  told  the 
jury  that  it  was  not  enough  to  say  that  it  was  as  good  as  ever  it  was,  or  as  it  usually 
had  been  ;  and  that  if  it  were  a  public  road,  and  the  necessities  of  the  public  requii 
it,  the  inhabitants  might  be  bound  to  convert  it  from  a  green  road  into  a  hard  road;^ 
it  was  contended  that  this  was  a  misdirection,  that  the  road  was  proved  to  be  in  as 
good  a  state  as  it  had  ever  been,  and  that  that  was  an  answer  to  the  indictment ;  butj^^  ^t 
it  was  held  that  the  direction  was  right ;  and  that  the  degree  of  repair  necessary  ha(Ez»-d 
reference  to  the  existing  use  of  the  road;  if  the  road  was  little  used,  then  little  repaiw^  -Sr 
was  necessary;  but  if  much  used,  then  proportionably  more.(c/)     On  an  indictmen'* -^tnt 
for  non-repair  of  a  highway  it  appeared  that  the  road  was  an  old  soft  road  formed  o  ^c=z)f 
weald  of  Kent  clay,  and  had  never  been  repaired  with  hard  substances ;  the  defeno^^^nse 
was  that  the  parish  was  not  bound  to  make  the  road  a  hard  road,  and  that  they  hai 
sufficiently  repaired  it  by  hacking  in  the  ruts,  as  had  before  been  the  custom.    Blac 
bum,  J.,  told  the  jury  that  the  parish  was  not  bound  to  make  the  road  hard,  or  bring, 
stone  or  other  hard  substances  to  repair  the  road ;  but  they  were  bound  in  some  waj 
by  stone  or  other  hard  substances,  if  necessary,  to  put  the  road  in  such  repidr  as 
be  reasonably  passable  for  the  ordinary  traffic  of  the  neighborhood  at  all  seasons 
the  year.(e)     But  it  is  settled  that  the  parish  cannot,  upon  the  general  issue,  thro""- 
the  burthen  of  repairing  on  particular  persons,  by  prescription  or  otherwise :  but  muc. 
set  forth  their  discharge  in  a  special  plea.(/)     Tlus  rule,  however,  was  recently  heE'^ 
not  to  apply  to  a  case  where  the  burthen  of  repairing  was  transferred  from  the  mhan 
itants  of  a  parish  to  other  persons  by  a  public  Act  of  Parliament,  to  'whicii  all  ar^. 
supposed  to  be  privy,  and  of  which  all  are  supposed  to  have  cognizanoe.(^)     Whe:: 
a  person  is  charged  with  the  repairs  of  a  highway  or  bridge,  against  common  rigl^ 
he  may  discharge  himself  upon  not  guilty  to  the  indictment :  and  therefore  where       —  * 
particular  division  of  a  parish  is  charged  with  the  repair  by  prescription,  or  a  partic:^:::^^^" 
lar  person  by  reason  of  tenure  or  the  like,  which  are  obligations  against  the  oomm*^-  -on 
law,  they  may  throw  the  burthen  either  on  the  parish,  or  even  on  an  individual  ^      o° 
the  general  issue.     And  the  reason  seems  to  be,  because  upon  this  issue  the  pro^^*^ 
cutor  is  bound  to  prove  that  the  defendants  are  chargeable  by  tenure  or  preecripticrrr^Dj 
and  therefore  the  defendants  may  disprove  it  by  opposite  evidence;  but  if  they  wr^  "^j 
though  unnecessarily,  plead  the  special  matter,  it  is  held  not  to  be  enough  to  say  tbr — "^^^ 
they  ought  not  to  repair,  but  they  must  go  further  and  show  who  ougJu,(h) 

If  a  parish  consisting  of  several  townships  be  indicted  for  not  repairing  a 
within  it,  a  plea  that  each  township  has  immemorially  maintained  itis  own  roads  mi 
show  how  much  of  the  road  indicted  lies  in  one  township,  and  how  much  in  ^^^°' 

(a)  Rex  V.  Clifton,  5  T.  R.  602,  503. 

(6)  Rex  V.  Hammersmith,  1  Stark.  Rep.  357   (2  E.  C.  L.  R.).    Particulars  of  the  ro^    -*^^ 
iDQicted  may  be  obtained.     See  ante,  p.  456. 

'c)  Rex  V.  Norwich,  1  Str.  181,  ft  teq. ;  Rex  v.  Stougbton,  2  Sauod.  158,  note  (3). 

^d)  Reg.  V.  Henley,  2  Cox  C.  C.  334. 

\e)  Reg.  V,  High  Halden,  1  F.  &  F.  678. 

(/)  Rex  V.  St.  Andrews,  1  Mod.  112;  Anon.,  I  Vent.  256. 

(g)  Rex  V.  St.  George,  3  Campb.  222.  

(A)  Rex  V.  Yarnton,  1  Sid.  140;  Rex  r.  Hornsey,  Cartb.  213;  Rex  v.  City  of  Nan»"^M 
1  Str.  180,  et  seq.;  Rex  r.  St.  Andrews,  3  Salk.  183,  pi.  3;  Rez  v.  Stougbtoiii  S  " 
159  a,  note  (10). 
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other ;  for  '''it  is  considered  that  the  parish  must  know  the  limits  of  each  r^g-i  it 
township,  and  is  bound  to  show  with  certainty  the  parties  liable  to  repair  ^ 
Bveiy  part  of  the  highway  indicted,  and  in  what  right  they  are  so  liable. (t)  Where 
to  an  indictment  for  non-repair  of  a  road  the  parish  plead  specially  that  particular  indi- 
ridaals  are  liable  ratione  tenurse  to  repair  parts  of  the  road  indicted,  they  must  accu- 
rately describe  the  parts  such  persons  are  respectively  liable  to  repair,  for  they  can 
Mily  discharge  themselves  by  showing  precisely  who  are  liable,  and  for  what  particular 
puts  of  the  road.  To  an  indictment  against  a  parish  for  not  repairing  a  road  begin- 
dine  at  the  confines  of  the  parish  of  L.  and  ending  at  B.,  containing  in  length  2390 
fuds,  the  parish  pleaded  as  to  part  commencing  at  the  confines  of  the  parish  of  L.,  and 
Dontinuing  thence  onward  in  length  363  yards  or  thereabouts,  that  the  same  adjoined  on 
the  north-east  side  thereof  to  certain  lands  in  the  occupation  of  Y.  as  tenant  to  P., 
ind  on  the  south-west  side  to  certain  other  lands  in  the  occupation  of  J.  as  tenant  to 
the  said  P.,  and  that  the  said  P.,  by  reason  of  the  tenure  of  such  lands  ought  to  repair 
mch  part  of  the  said  highway  adjoining  to  the  said  lands  being  in  length  as  aforesaid 
or  thereabouts^  when  and  as  oflen  as  there  should  be  occasion,  ^c. ;  and  as  to  another 
part  commencing  at  the  termination  of  the  said  part  of  the  said  highway  last  described, 
and  continuing  thence  onwards  in  length  499  yards  or  thereabouts,  that  the  same  on 
Mdi  side  thereof  adjoined  to  certain  other  lands  in  the  occupation  of  B.  as  tenant  to 
C.,  and  that  C.  by  reason  of  his  tenure  of  such  lands  ought  to  repair  such  part  of  the 
said  highway  adjoining  to  the  last-mentioned  lands.(A;)  The  replication  was  that  P. 
0.,  &c,  by  reason  of  their  several  and  respective  tenures  of  the  said  several  lands 
raght  not  respectively  to  repair  such  part  of  the  said  highway  respectively  as  adjoins 
to  the  lands  in  the  several  and  respective  tenures  of  the  said  P.  C  ,  &c.,  modo  et 
formd.  It  appeared  that  on  entering  the  road  from  the  parish  of  L.  the  land  of  P. 
extended  on  both  sides  of  the  road,  but  about  eighteen  yards  further  on  the  left  than 
on  the  right-hand  side.  Where  P.'s  land  ended  C.'s  land  began  on  each  side  of  the 
road,  so  that  for  the  eighteen  yards  P/s  land  and  C  's  were  opposite  to  each  other. 
[t  was  objected  that  there  was  a  misdescription,  for  it  was  stated  that  P.  was  bound 
to  repair  the  whole  road  and  C.  the  whole  road,  but  the  evidence  was  that  there  were 
kboat  eighteen  yards  in  which  P.  and  C.  would  be  bound  to  repair  ad  medium  filum 
vim.  It  was  answered,  that  the  form  of  the  issue,  as  well  as  the  substance,  was, 
irhether  persons  holding  lands  were  bound  to  repair  the  road  adjoining  to  their  lands — 
that  the  statement  of  so  many  yards  ^*  or  thereabouts,'*  left  it  quite  at  large,  as  much 
IB  if  it  had  been  alleged  under  a  videlicet ;  but  it  was  held  that  the  plea  was  not 
proved ;  for  it  was  an  entire  plea  which  the  defendants  were  bound  wholly  to  prove, 
and  as  no  part  of  the  plea  stated  that  P.  and  C.  were  bound  to  repair  up  to  the  middle 
of  the  road  there  was  a  variance.  (Q 

^Where  a  plea  to  an  indictment  in  the  ordinary  form  against  a  parish  for  p^. .  r. 
mm^repair  of  a  road,  alleged  that  the  road  lay  within  a  township,  and  that  the  ^ 
inhabitants  of  the  township  had  been  accustomed  from  time  immemorial  to  repair  all 
highways  within  the  township,  which  otherwise  would  be  repairable  by  the  parish  at 
large,  and  that  the  inhabitants  of  the  parish  at  large  had  not  been  accustomed  to 
repair  the  highways  within  the  township,  and  that  by  reason  of  the  premises  the 
township  ought  to  repair  the  said  road,  and  the  replication  traversed  the  custom  for  the 
township  to  repair  all  highways  within  it  as  stated  in  the  plea,  and  a  verdict  was  found 
FcMr  the  defendants ;  judgment  was  arrested,  because  the  pica  did  not  aver  that  the 
highway  was  one  which,  but  for  the  custom,  would  be  repairable  by  the  parish  at 
large,  and  so  did  not  show  what  party  other  than  the  defendants  was  liable  to  repair 
it^) 

If  a  person  indicted  for  non -repairing  ratione  tenurse,  or  a  township,  or  particular 
iwraons,  indicted  for  non-repairing  by  prescription,  plead  (though  unnecesisarily)  to 

(i)  Rex  V.  Bridekirk,  1 1  East  304. 

(k\  The  plea  proceeded  to  aver  the  liability  of  the  owners  of  the  adjoining  lands  to 
K^pair  the  residue  of  the  road  in  a  similar  manner. 

(I)  Rex  V.  Rockfield,  Monm.  Summer  Ass.  1830,  Bosanquet,  J.  There  were  similar  vari- 
iuicct  in  the  proof  as  to  the  other  parts  of  the  road  :  MSS.     C.  S.  G. 

(«)  R«x  V.  B&strington,  5  A.  &  B.  765  (31  B.  C.  L.  R.) ;  Reg.  v.  Colling,  2  Cox  G«  G« 
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the  indictment,  and  show  who  ought  to  repair,  as  they  must  do,  it  is  necessary  to 
traverse  their  obligation  to  repair :  but  if  a  parish  be  indicted  for  not  repairing  a 
highway,  or  a  county  for  not  repairing  a  bridge,  and  they  throw  the  chacge  upon 
another,  they  ought  not  to  traverse  their  obligation  to  repair,  for  it  is  a  traverse  of 
matter  of  law ;  and  such  traverse,  though  very  often  inserted,  is  demurrable,  and 
therefore  ought  always  to  be  omitted. (n)     Where  an  indictment  charged  that  the 
defendant  ought  to  repair  rattone  tenurx  of  certain  lands  inclosed  and  encroached  by 
him  out  of  the  highway,  a  plea,  traversing  the  obligation  ratione  tenurstf  was  held, 
good ;  on  the  ground  that  it  professed  to  charge  the  defendant  ratione  tenurm^  taii 
not  by  reason  of  the  encroachment  -,  and  that  the  obligation  ratione  ienurm  woulc 
continue,  though  the  land  should  be  again  thrown  open  to  the  highway,  whereas  ih< 
obligation  by  reason  of  the  encroachment  would  not.(o) 

Where  an  indictment  for  the  non-repair  of  a  highway  in  Wingfield  alleged  that  th^^  ^e 
defendant  was  liable  by  reason  of  the  tenure  of  certain  lands  in  Wingfield,  and  i^  ^t 
appeared  that  the  defendant  occupied  a  farm,  and  that  the  occupiers  of  that  farm  haiEi^vNi 
for  a  long  series  of  years  repaired  the  road ;  but  the  farm  was  made  up  of  lands  lyin^^g,  g 
in  Wingfield  and  three  other  parishes,  in  two  of  which  there  was  a  part  of  the  sam^  ^mo 
road,  also  repaired  by  the  occupier  of  the  farm ;  Rolfe,  B.,  left  it  to  the  jury  to  sa^^y 
whether  the  liability,  if  proved,  was  in  respect  of  the  part  of  the  farm  in  WiDgfiel^»--.d 
to  repair  the  road  in  Wingfield ;  and  told  them  they  must  be  satisfied  that  the  liabilitr^--::^ 

was  in  respect  of  that  part  only  in  order  to  convict  on  this  indictment.     If  the  liability ly 

*51 91  ^^  ^  liability  to  repair  the  road  passing  through  the  three  parishes  *h^K:Dj 
*  -I  reason  of  the  joint  occupation  of  the  whole  farm  the  defendstnt  must  l*       '» 
acquitted,  (p)  

In  one  case  it  was  held  that  evidence  of  reputation  could  not  be  admitted  to  estal^Kb- 
lish  a  liability  to  repair  ratione  tenurse,  that  liability  being  a  matter  of  a  privacy — ^Je 

nature.  (^)     But  it  has  since  been  held  that  evidence  of  reputation  is  admissible  : Jn 

such  a  case.(r) 

Where  the  inhabitants  of  a  parish  pleaded  that  the  inhabitants  of  a  particul ar 

district  were  bound  by  prescription  to  repair  all  common  highways  situate  within  tl 
district,  save  and  except  one  common  highway  within  the  said  district,  it  was  holdi 
that  the  plea  might  be  supported,  although  it  appeared  that  the  excepted  highw    ^j 
was  of  recent  date;  and  it  was  also  holden  that  in  such  a  plea  it  was  not  DeoessaxT        to 
state  by  whom  the  excepted  highway  was  repairable.(«)     And  such  a  plea  will     ^be 
good  although  it  does  not  state  any  consideration  for  the  liability  of  the  inhabitai^iists 

of  the  district.  (0  __^ 

Where  any  subdivision  of  a  parish  is  liable  to  the  repair  of  a  highway,  and  the  "r^n- 
dictment  is,  notwithstanding,  preferred  against  the  whole  parish,  care  should  be  talc^  ^o 
to  plead  the  liability  of  such  subdivision ;  for  if  judgment  be  given  against  the  paric^i) 
whether  after  verdict  upon  not  guilty,  or  by  default,  the  judgment  will  be  condus^t^^ 
evidence  of  the  liability  of  the  wJiole  parish  to  repair,  unless  fraud  can  be  showo.CT"*'^ 
Fraud,  however,  is  only  put  for  example;  for  if  the  other  districts  can  show  that  tte-^J 
had  no  notice  of  the  indictment,  and  that  the  defence  was  made  and  condQct:^^ 
entirely  by  the  district  in  which  the  highway  indicted  lay,  without  their  knowle<S-Jf^ 


(n)  Rex  V.  Stoughton,  2  Saund.  159,  c.  note  (10) ;  Bennett  v.  Filkins,  1  Saund.  23,  Q^'^^ 
(5).  In  Rex  v.  Ecclesfield,  1  B.  &  A.  350,  351,  J.  Williams  arguendo  denied  that  si^  *^ 
traverse  is  demurrable :  and  said  that  Rex  v.  Inhabitants  of  Glamorgan  contained  socK*^ 
traverse  (2  East  356,  tn  notis),  and  that  the  better  precedents  have  alwajs  inserted^^  ^^ 
Supposing  such  traverse  to  be  necessary,  it  is  sufficiently  expressed  by  a  plea  conclud^k- i^8 
thus,  *'And  that  the  inhabitants  of  the  said  parish  at  large  ought  not  to  be  charged  w  ^^ 
the  repairing  and  amending  the  same." 

(o)  Rex  V.  Stoughton,  2  Saund.  160.  (p)  Reg.  v,  Mizen,  2  U,  k  Rob.  382. 

W)  Kc(?-  ^'  Wavertree,  2  M.  &  Rob.  353,  Maule,  J. 

(r)  Reg.  w.  Bedfordshire,  4  E.  &  B.  535  (82  E.  C.  L.  R.). 

(«)  Rex  V.  Ecclesfield,  1  Stark.  Rep.  393  (2  E.  C.  L.  R.). 

It)  Rex  V.  Ecclesfield,  1  B.  &  A.  348. 

(«)  Rex  V.  St.  Pancras,  Peake  Rep.  219  ;  Rex  v.  Whitney,  7  G.  4c  P.  208  (32  E.  G.  L. 
Park,  J.  J.  A.,  see  the  same  case,  3  A.  &  E.  69  (30  E.  G.  L.  R.).    And  hi  a  caie  pf  a 
BcriptiDn  for  a  public  right  of  way,  a  verdict  against  one  defendant  negativing  J«i 
right,  is  evidence  against  another  defendant  who  justifies  under  the  tame  right  t  ^ 
Jackson,  1  East  Rep.  355. 
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• 

'tj^  the  Court  wiU  coDsider  it  as  being  substantially  an  indictment  against  that 
^  and  give  the  other  districts  leave  to  plead  the  prescription  to  a  subsequent 
lent  for  not  repairing  the  highways  in  that  parish. (t?) 

sre  to  an  indictment  for  not  repairing  a  highway  against  the  parish  of  Eardis- 
>n8isting  of  three  townships,  Eardisland,  Burton,  and  Hardwicke.  there  was  a 
the  part  of  Burton  that  each  of  the  three  townships  had  immemorially  re- 
its  own  highways  separately;  it  was  held  that  the  records  of  indictments 
the  parish  generally  for  not  repairing  highways  situate  in  the  township  of 
and,  and  the  township  of  Hardwicke,  with  general  pleas  of  not  guilty,  and 
ions  thereupon,  were  primd  facie  evidence  to  disprove  the  custom  for  each 
ip  to  repair  separately ;  but  that  evidence  was  admissible  to  show  that  these 
f  not  (piiUy  were  pleaded  only  by  the  inhabitants  of  the  townships  of  Eardis- 
id  Hardwicke,  without  the  privity  of  Burton.(tr) 

5  defendant  was  indicted  for  the  non-repair  oi  a  Highway,  which  it  was  t^rqa 
he  was  liable  to  repair  rafione  tenurst  of  certain  lands  called  Saw-pit  •- 
md  pleaded  not  guilty.  To  prove  this  liability  evidence  was  given  of  the  con- 
of  W.  Smith,  a  former  owner  and  occupier  of  the  same  lands,  for  the  non-re- 
the  same  highway,  showing  that  in  the  year  1801  a  presentment  had  been 
ed  against  him,  alleging  his  liability  to  repair  it  ratione  tenurse  of  the  lands 
3aw-pit  Field,  to  which  he  pleaded  guilty.  Evidence  was  also  given  of  the 
>f  the  said  highway  subsequently  to  the  said  conviction  of  W.  Smith  by  the 
iFB  of  the  lands,  of  which  Saw-pit  Field  formed  part ;  that  public  notice  was 
rhen  Saw-pit  Field  was  offered  for  sale  of  the  liability  to  repair  the  highway 
tioD,  and  that  the  defendant,  who  purchased  the  lands  after  such  notice,  was 
le  owner  and  occupier  of  Saw-pit  Field ;  and,  upon  a  case  reserved  after  a 
of  guilty,  the  judges  were  unanimously  of  opinion  that  there  was  evidence  to 
he  jury  of  immemorial  usage,  and  of  the  defendant's  liability  to  repair  the 
y  ratione  tenurpe ;  and  Parke,  B.,  Alderson,  B.,  Patteson,  J.,  and  Coleridge, 
•e  of  opinion  that  the  conviction  of  W.  Smith  estopped  the  defendant,  who 
ivy  to  him  in  estate,  from  denying  his  liability  ratione  tenurse.  If  the  de- 
t  had  pleaded  that  he  was  not  liable  ratione  tenurse,  then  the  prosecutor  might 
eplied  the  previous  conviction  as  an  estoppel,  but  as  he  had  pleaded  the 
,  issue,  there  was  no  opportunity  of  pleading  the  conviction  as  an  estoppel,  and 
re  the  prosecutor  might  take  advantage  of  it  upon  the  evidence  as  condu- 
)  "And  on  an  indictment  for  non-repair  of  a  highway  against  a  township 
5  it  to  be  liable  by  prescription  to  repair  such  highways  in  the  township  as  the 
but  for  the  prescription  would  have  been  liable  to  repair,  with  a  plea  of  not 
a  record  of  a  presentment  by  a  justice,  under  the  13  Geo.  3,  c.  78,  on  his  own 
bat  the  road  in  question  was  out  of  repair,  and  alleging  that  it  was  in  the 
ip,  and  that  the  township  ought  to  repair  it,  with  a  plea  of  guilty  by  two  of 
abitants,  and  a  sentence  of  a  fine,  was  held  conclusive  evidence  against  the 
ip  that  the  highway  was  situate  within  it  and  that  the  township  was  liable  to 
t ;  and  that,  though  the  presentment  might  be  bad  on  demurrer,  in  arrest  of 
)nt  or  on  error,  the  conviction  being  before  a  competent  tribunal,  and  unr^ 
was  not  the  less  an  estoppel.  It  was  also  held  that  it  was  unnecessary  to 
hat  the  fine  had  been  paid,  as  no  fraud  or  collusion  was  shown. (^)  So  where 
ran  over  a  waste  in  the  township  of  Ecclesall,  but  had  always  been  repaired  by 
I,  both  before  and  after  an  inclosure  Act  for  Ecclesall,  and  three  years  before 
loeure  Act  Hallam  had  submitted  to  an  indictment  for  non-repair  of  the  road; 
tield  that  that  conviction  was  conclusive  evidence  that  the  road  lay  in  Hallam, 
at  an  award  under  the  Act  was  void  as  to  that  road,  as  the  commissioners  had 
nsdiction  over  roads  in  Ecclesall  («) 

ez  V.  Stoughton,  2  Saund.  159,  c.  note  (10) ;  Rex  v.  Townsend,  Dougl.  421,  post, 

Lcz  9.  Eardisland,  2  Camp.  404.  (z)  Reg.  v.  Blakemore,  2  Den.  C.  C.  410. 

eg.  V.  Haughton,  1  E.  &  B.  501  (72  E.  C.  L.  R.).  It  was  also  held  that  a  recital  iti 
that  the  highway  was  in  another  township  was  only  evidence,  and  did  not  prevail 
B  estoppel . 

eg.  V.  Nether  Hallam,  6  Cox  C.  C.  435.      A  verdict  of  guilty  and  iad^m<^\i\.  VYi^x^^u 
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On  an  indictment  for  continuing  a  nuisance  upon  a  highway,  the  judgment  on 
indictment  for  the  same  nuisance,  which  was  the  erection  of  a  wall,  is  conclusive  e?K: 
dence,  and  no  evidence  to  the  contrary  is  admissible.  (2:2;) 
*^211       *Upon  an  indictment  against  the  inhabitants  of  the  township  of  B.,  it  ag 

■^  peared  that  the  road  indicted  passed  through  three  adjoining  townships, 
Attercliffe,  and  T. ;  and  the  Court  of  Queen's  Bench  held  that  the  record  of  an  i 
dictment  against  the  township  of  Attercliflfe  for  non-repair  of  part  of  the  highway  k 
that  township,  to  which  that  township  appeared  to  have  submitted,  was  admissible  fdS 
the  purpose  of  proving  that  the  way  in  question  was  a  highway.     It  was  clear  th:  ^ 
user  by  the  public  and  repair  by  the  township  would  be  admissible  as  facts  raising 
presumption  of  highway ;  and  an  indictment  was  another  fact  of  the  same  class : 
proceedings  at  law  to  compel  the  repair  of  a  highway  (when  submitted  to)  show 
right  as  much  or  more  than  acts  of  repair  without  compulsion  would  have  done.(a) 

It  has  been  held  that  the  record  of  an  acquittal  upon  an  indictment  for  not  ^b 
pairing  a  highway  is  not  evidence  to  show  that  the  parish  is  not  liable :  on  the  grou'^ 
that  some  other  parties  might  have  indicted  them,  and  that  those  parties  could  not  1 
bound  by  this  record. (6)  And  a  satisfactory  reason  for  rejecting  such  evidence  al 
gether  seems  to  be  that  the  acquittal  might  have  proceeded  upon  the  want  of  p 
that  the  road  was  out  of  repair. (c)  In  the  case  of  an  indictment  for  not  repairing 
highway,  which  it  was  alleged  the  defendant  was  bound  to  repair  ratione  tenvrtt^  ] 
was  held  that  an  award  made  under  a  submission  by  a  former  tenant  for  years  of  di 
premises,  could  neither  be  received  as  an  adjudication,  the  tenant  having  no  authoriC) 
to  bind  the  rights  of  his  landlord,  nor  as  evidence  of  reputation,  being  jM9t  litem 
inotam.(d^ 

The  b  &  6  Will.  4,  c.  50,  s.  100,  enacts,  that  "  no  person  shall  be  deemed  incom- 
petent to  give  evidence  or  be  disqualified  from  giving  testimony  or  evidence  in  any 
action,  suit,  proscfcution,  or  other  legal  proceedings  to  be  brought  or  had  in  any  Conrt 
of  law  or  equity,  or  before  any  justice  or  justices  of  the  peace,  under  or  by  virtue  of 
this  Act,  by  reason  of  being  an  inhabitant  of  the  parish  in  which  any  offence  shall  be 
committed,  or  of  being  a  treasurer,  clerk,  surveyor,  district  surveyor,  assistant  sur- 
veyor, collector,  or  other  officer  appointed  by  virtue  of  this  Act,  nor  shall  such 
testimony  or  evidence  for  any  of  the  reasons  aforesaid  be  rejected  or  liable  to  be 
questioned  or  set  aside."     The  inhabitants  of  a  parish  indicted  for  not  repairing  a 
highway  were  not  competent  to  give  evidence  for  the  defendants,(c)  under  the  18 
Geo.  3,  c.  78,  and  it  has  been  held  that  they  were  not  rendered  competent  by  the  54 
Geo.  3,  c.  124,  s.  9.(/) 

jij-rtrt-i       *0n  an  indictment  for  not  repairing  a  highway,  the  prosecutor  was  ex- 

-I  amined  as  a  witness  for  the  prosecution,  and  no  objection  was  taken  to  his 

competency  ;(A)  and  it  seems  that  the  prosecutor  was  a  competent  witness,  under  Ae 

13  Geo.  3,  c.  78,  for.  though  the  Court  was  authorized  to  award  costs  against  him  in 

in  an  indictment  for  obstructing  a  highway  cannot  be  pleaded  as  an  estoppel  in  an  action 
brought  by  the  party  conricted  against  a  person  for  using  the  way  :  Petrie  r.  Nattall)  H 
Exc.  R.  569.  Sed  guxre  ;  for  it  is  just  like  the  case  of  an  order  of  removal  confinDC^ 
on  appeal,  which  is  conclusive  against  the  parish  as  to  all  other  parishes.  See  2  Nol.  P- 
L.  678. 

(zz)  Reg.  V.  Maybury,  4  F.  &  F.  90.     Martin,  B.,  on  the  authority  of  Reg.  p.  Hangbton, 
1  K.  &  B.  501  (72  E.  C.  L.  R.). 

'd\  Reg.  V,  Bnghtside  Bierlow,  13  Q.  B.  933  (66  E.  C.  L.  R.}. 

[6)  Rex  V.  St.  Pancras,  Peake  Rep.  219. 

[e)  Mann.  Ind.  N.  P.  R.  128. 

\d)  Rex  p.  Cotton,  3  Camp.  444,  cor.  Dampier,  J. 

{e)  Rex  V.  Wadsworth,  1  B.  &  A.  63.     See  15  East  474. 

(/)  Rex  V.  Bishops  Auc^^land,  1  A.  &  E.  744  (28  E.  0.  L.  R.);  1  M.  k  Rob.  286.  Tb'» 
case  was  decided  on  the  authority  of  Oxenden  v.  Palmer,  2  H.  &  Ad.  236  (22  B.  C.  L.  R*)- 
Doe  p.  Adderley,  8  A.  &  E.  502  (35  E.  C.  L.  R.),  the  court,  after  taking  time  to  conBi<*^' 
held  that  rated  inhabitants  were  competent  witnesses,  under  the  54  Qeo.  3.  c.  124,  **.? 
for  the  parish  officers  in  an  ejectment  brought  by  them,  and  said,  *^  we  cannot  agree  ^^ 
Oxenden  v.  Palmer,  and  the  decisions  to  which  it  has  given  birth."  So  that  B^**  * 
Bishops  Auckland  seems  to  be  overruled.  See  also  Morrell  p.  Martin,  6  Bing.  N.  C  ^ 
(37  B.  C.  L.  R.),  and  the  3  &  4  Vict.  c.  26,  s.  1,  6  &  7  Vict.  c.  75,  and  14  k  16  Vietc^' 
jM>«<,  Evidence,  ; 

,(A)  Rex  p.  Hammersmith,  1  Starkie  R.  337  (2  E.  C.  L.  R.).  i 
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106  the  proceeding  was  vexatiou8,(t)  yet  the  Court  would  scarcely  presume  that  the 
roeecntor's  conduct  had  been  Texatious,  so  as  to  raise  an  objection  to  his  competency, 
iwdally  after  the  finding  of  a  bill  by  the  grand  jury. (A;)  The  5  &  6  Will.  4,  c.  60, 
MB  not  give  any  costs  against  the  prosecutor,  so  that  he  seems  now  clearly  to  be  a 
mpetent  witness. 

Thongh  the  13  Oeo.  3,  c.  78,  s.  24,  declared  that  no  presentments  or  indictments 
koold  be  removed  by  certiorari  before  traverse  and  judgment,  except  where  the  obli- 
idon  of  repairing  came  in  question,  yet  this  clause  did  not  take  away  the  writ  at  the 
Btanoe  of  the  prosecutor,  for  the  crown  does  not  traverse ;  and  it  was  calculated 
evdy  to  prevent  delay  on  the  part  of  defendants. (/)  And  it  was  held  to  be  no 
ejection  to  a  certiorari  to  remove  such  a  presentment,  that  it  was  prosecuted  by 
tother  than  the  justice  presenting,  if  it  were  by  his  consent. (m)     The  5  Will.  &  M. 

11, 8.  6,  also  provided,  that  if  any  indictment  or  presentment  be  against  any  persons 
r  not  repairing  highways  or  bridges,  and  the  right  or  title  to  repair  the  same  may 
me  in  question,  upon  a  suggestion  and  affidavit  made  of  the  truth  thereof,  a  cer- 
wari  may  be  granted,  provided  that  the  party  prosecuting  such  certiorari  enter  into 
e  reoc^nizance  mentioned  in  the  Act.  Upon  an  indictment  against  a  parish  for  not 
pairing  a  highway,  the  right  to  repair  may  come  in  question  so  as  to  entitle  the 
iriah  to  remove  it  by  certiorari,  though  the  parish  plead  not  guilty  only,  it  being 
ited  in  an  affidavit  filed  by  the  defendants,  that,  on  the  trial  of  the  indictment,  the 
lestion,  whether  the  parish  were  liable  to  repair,  and  the  right  to  repair,  would  come 

]8Bae.(7i)  And  the  prosecutor  may  remove  an  indictment  by  certiorari^  though 
tere  be  no  recognizance  given  according  to  the  statute,  (o) 

The  general  rule  of  a  new  trial  never  being  allowed  where  the  defendant  is  acquitted 
I  a  criminal  case,  formerly  prevailed  in  a  prosecution  for  not  repairing  a  highway, 
umgh  such  prosecution  is  usually  carried  on  for  the  purpose  of  trying  or  enforcing 

civil  liability. (j9)  But  if  the  justice  of  the  case  seemed  to  require  it,  the  Court 
led  to  stay  the  judgment  upon  payment  of  costs,  until  ^another  indictment  rjicRQo 
as  preferred  for  the  purpose  of  trying  the  question  of  liability  to  repair,  (j)  *■ 
tut  it  is  now  held  that  where  the  proceeding  is  in  substance  merely  to  try  a  civil 
igbt  a  new  trial  may  be  granted  alter  an  acquittal,(^r)  and  therefore  a  new  trial  would 
e  granted  in  a  case  where  the  question  was  as  to  the  liability  to  repair  or  the  non- 
epair  of  a  highway ;  but  not  where  the  charge  was  a  wrongfid  obstruction  of  a  high- 

The  object  of  prosecutions  for  nuisances  to  highways  is  to  effect  either  a  removal 
f  the  nuisance  in  cases  of  obstruction,  or  the  repair  of  the  highway  in  cases  where 
he  nuisance  charged  is  the  want  of  reparation.  The  judgment  of  the  Court  is  usu- 
Uy  a  fine,  and  an  order  on  the  defendant,  at  his  own  costs,  to  abate  the  nuisance  in 
be  one  case,(^)  and  in  the  other  a  fine,  for  the  purpose  of  obliging  the  defendants  to 
repair  the  nuisance ;  for  they  will  not  be  discharged  by  submitting  to  a  fine,  as  a  dis- 
Hngas  will  go  ad  infinitum  until  they  repair. (u)     But  writs  of  distringas  are  the 

ii)  Bj  the  13  Geo.  3,  c.  78,  s.  64. 
k)  Rex  V.  HammerBmith,  1  SUrkie  R.  358  (2  E.  C.  L.  R  ),  note  (a). 
(/)  Rex  V.  Bodeoham,  Gowp.  78.  (m)  Rex  v.  Penderrjn,  2  T.  R.  260. 

in)  Rex  V.  Taunton,  St.  Mary,  3  M.  &  S  465. 

(0)  Rex  V.  Farewell,  2  Sir.  1209.  Leave,  however,  must  be  obtained  by  motion  in  the 
'ame  way  by  the  prosecutor  as  by  the  defendants,  by  the  5  &  6  Will.  4,  c.  33. 

Kp)  Rex  V.  Silverton,  1  Wils.  298,  cited  2  Salk.  646,  in  the  note;  Rex  v.  Mann.  4  M.  &  8. 
^27;  Rex  r.  Gohen,  1  Starkie  R.  516  (2  E.  G.  L.  R.) ;  Rex  v.  Reynell,  6  East  315 ;  Rex  v. 
'Wandsworth,  1  B.  &  A.  63  (44  E.  G.  L.  R.) ;  Rex.  v.  Sutton,  5  B.  &  Ad.  52  (27  B.  G.  L.  R.). 

iq)  Rex  o.  Oxfordshire,  16  East  223.  It  was  said  by  Lord  Kenyon,  G.  J.,  in  Rex  v. 
''awbey,  6  T.  R.  619,  **In  misdemeanors  there  is  no  authority  to  show  that  we  cannot 
r>mat  a  new  trial  in  order  that  the  guilt  or  innocence  of  those  who  have  been  convicted 
^7  be  again  examined  into"  It  may  be  observed  also  that,  in  cases  of  indictments  for 
^isdeaeaoors,  the  Gourt  will,  in  its  discretion,  save  the  point  for  consideration,  giving 
^  defendant  an  opportunity,  in  case  he  shall  be  convicted,  to  more  to  have  an  acquittal 
^Ured:  Rex  o.  Cash  and  another,  1  Starkie  R.  445  (2  E.  G.  L.  R.). 

(r)  Reg.  V.  Chorley,  12  Q.  B.  515  (64  E.  G.  L.  R.) ;  Reg.  ».  Russell,  3  E.  &  B.  942  (77  E. 
^- L.  R.);  Reg.  v.  Leigh,  10  A.  &.  E.  398  (37  E   G.  L.  R  ). 

(«)  Reg.  V,  RuMell,  tupra;  Reg.  v.  Johnson,  29  Law  J.,  M.  G.  133 ;  8.  o.,  2  E.  &  E.  613. 

(1)  Rex  9.  Pappinean,  1  Str.  586 ;  1  Hawk.  P.  G.  c.  75,  s.  15. 

(•)  Bex  V.  Clawortb,  1  Salk.  358 ;  6  Mod.  163  )  1  Hawk.  P.  G.  c.  le^ «.  %K^. 


ii 


623  Of  Nuisances  to  Highways.  [BOOKn. 


only  further  remedy  on  an  indictment,  upon  which  the  Court  has  ahready  pronoiin< 
judgment  by  imposing  a  fine.  For  the  fine  is  the  punishment  for  the  n^ect  anc 
offence  of  which  the  defendants  are  indicted ;  and,  though  the  Court  may  compel  aoE^H-^ 
actual  repair,  yet  the  punishment  has  been  inflicted,  and  they  cannot  inflict  a  fiuihi 
punishment  or  fine.  The  parish  may,  however,  be  again  indicted ;  and  a  fine  may 
unposed  on  such  new  indictment.(i7)  And  upon  this  principle  an  order  of  a  Cour — ^crt 
of  quarter  sessions  by  which  it  was  ordered  that  the  fine  theretofore  imposed  for  th^  ^^c 
not  repairing  a  bridge  should  be  increased  by  a  certain  sum,  was  quashed. (ir)  Iik"  ^JIq 
order  to  w^arrant  a  judgment  for  abating  the  nuisance,  it  must  be  stated  in  the  indict^^^^t. 
ment  to  be  continuing  ;  as  otherwise  such  a  judgment  would  be  ab8urd.(x)  And  ^E-  if 
the  Court  be  satisfied  that  the  nuisance  is  effectually  abated  before  judgment  is  praye— ^ssd 

upon  the  indictment,  they  will  not  in  their  discretion  give  judgment  to  abate  i" t. 

And  though  it  was  contended,  on  the  authority  of  several  ca8e8,(y)  that  if  tl 
nuisance  be  of  a  permanent  nature  the  regular  judgment  must  be  to  abate  it,  tl 
Court  refused  to  give  such  judgment  upon  an  indictment  for  an  obstruction  in 
public  highway,  where  the  highway,  alter  the  conviction  of  the  defendant,  w: 
regularly  turned  by  an  order  of  magistrates,  and  a  certificate  was  obtained  of  tl 
new  way  being  fit  for  the  passage  of  the  public  and  the  aflidavits  stated  that  so  mui 
*^*>4.1  ^^  ^^^  ^^^  ^^^y  indicted  as  was  still  *retained  was  freed  from  all  obstruction. (_^ 
■^  But  where  the  existence  of  a  building,  &c.,  is  a  nuisance,  and  the  indictm^-xit 
imports  that  it  was  existing  at  the  time  of  the  bill  being  found,  it  seems  that  iP*    a 
judgment  be  pronounced,  it  can  only  be  a  judgment  to  abate  the  nuisance.(a)    K>iit 
where  the  nuisance  arises  not  from  the  existence  of  the  thing,  but  from  the  use      to 
which  it  is  applied,  a  judgment  to  abate,  &c.,  is  not  necessary ; (6)  and,  therefore,  i'^a 
stinking  trade  is  indicted,  it  does  not  follow  that  the  house  in  which  it  is  carried    on 
is  to  be  pulled  down.(r)     And  if  a  house  is  a  nuisance  from  being  too  high,  so  mis.c^ 
only  as  is  too  high  shall  be  pulled  d()wn.(ff ) 

The  5  &  6  Will.  4,  c.  50,  s.  96,  enacts,  that  "  no  fine,  issue,  penalty,  or  forfeitmmre 
f«»r  not  repairing  the  highway,  or  not  appearing  to  any  indictment  for  not  repairl-sig 
the  same,  shall  hereafter  be  returned  into  the  Court  of  Exchequer  or  other  Coi^nt, 
but  shaU  be  levied  by  and  paid  into  the  hands  of  such  person  residing  in  or  near  "^^e 
parish  where  the  road  shall  lie,  as  the  justices  or  Court  imposing  such  fines,  issks^^s?        }<: 
penalties,  or  forfeitures,  shall  order  and  direct,  to  be  applied  toward  the  repair  ^nd 
amendment  of  such  highway ;  and  the  person  so  ordered  to  receive  such  fine  sl:^^ 
and  is  hereby  recjuired  to  receive,  apply,  and  account  for  the  same  aooordibg  to  C-lie 
direction  of  such  justices  or  Court,  or  in  default  thereof  shall  forfeit  double  the  i^'Cini 
received ;  and  if  any  fine,  issue,  penalty,  or  forfeiture  to  be  imposed  for  not  repairing 
the  highway,  or  not  appearing  as  aforesaid,  shall  hereafter  be  levied  on  any  inhal^it- 
ant  of  such  parish,  township,  or  place,  then  such  inhabitant  shall  and  may  make    ^ 
complaint  to  the  justices  at  a  special  sessions  for  the  highways ;  and  the  said  justi<^ 
are  hereby  empowered  and  authorized,  by  warrant,  under  their  hands,  to  make     *o 
order  on  the  surveyor  of  the  parish  for  payment  of  the  same  out  of  the  money    re- 
ceivable by  him  for  the  highway  rate,  and   shall,  within  two  months  next  af^ 
service  of  the  said  order  on  him,  pay  unto  such  inhabitant   the  money  therein 
mentioned." 

[v)  Rex  t'.  Old  Malton,  4  B.  &  A.  470  (6  E.  C.  L.  R.),  note. 

w)  Rex  V.  Machynnleth,  4  B.  &  A.  469  (6  E.  G.  L.  R.). 

[z)  Rex  V.  Stead,  8  T.  R.  142. 

(y)  Rex  V.  Pappineau,  ante^  note  {t) ;  Rex  v.  The  Justices  of  Yorkshire,  7  T.  R.  467;  B*' 
Stead,  ante,  note  (x),  and  other  cases  cited  in  those. 

(z)  Rex  r.  Incledon,  13  East  164.  Judgment  was  given  that  the  defendant  shonld  p*/ 
a  fine  to  the  King  of  6«.  Sd.  In  Rex  v.  Mawbey,  6  T.  R.  619,  it  was  held  that  a  certificate 
by  justices  of  the  peace,  that  a  highway  indicted  is  in  repair  is  a  legal  instrument  recog* 
nized  by  the  Courts  of  law,  and  admissible  in  evidence  after  conviction  when  the  Coart 
are  abont  to  impose  a  fine.  In  Rex  v,  Wingfield,  1  Blac.  Rep.  602,  where  a  person  VM 
convicted  upon  an  indictment  for  not  repairing  a  road  raiione  tenurm^  it  was  held  that  the 
Court  would  not  inflict  a  small  fine,  on  a  certificate  of  the  road  being  repaired,  antilut 
prosecutor's  costs  were  paid. 

[a)  1  Str.  680.  (h)  Id.  Ibid. 

[c)  By  Ld.  Raymod  and  Reynolds,  J.,  I  Str.  688,  9. 


! 


^ 


(tf)  By  Ld.  Raymond,  1  Str.  688.  :  ^ 
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fpon  the  latter  part  of  sec.  47  of  the  13  Geo.  3,  c.  78,  which  was  similar  to  the 
ecUng  provision  of  the  new  Act,  it  was  held  that  the  application  for  the  rate  to 
dmne  the  inhabitants,  on  whom  a  fine  has  been  levied,  afler  a  conviction  upon  an 
otment  against  the  parish  for  non-repair,  ought  to  be  made  within  a  reasonable 
)  after  such  levy,  and  before  any  material  change  of  inhabitants ;  and  the  Court 
king's  Bench  refused  a  mandamus  to  the  justices  to  make  such  rate  afler  an  in- 
tl  of  eight  years ;  though  applications  had  been  made  in  the  interval,  from  time 
Ime,  to  the  magistrates  below,  who  had  declined  to  make  the  rate  *on  the  r^icRo;: 
ind  that  the  parish  at  large  had  been  improperly  indicted  and  convicted,  ^ 
though,  so  lately  as  the  year  before  the  application  to  the  Court  of  King*s  Bench, 
magistrates  had  ordered  an  account  to  be  taken  of  the  quantum  expended  upon 
repairs  out  of  the  money  levied  (e\  In  a  case  where,  tdthough  separate  parts  of 
lish  were  bound  to  maintain  their  own  roads,  there  had  been  an  indictment  and 
^ent  against  the  parish  generally,  but  such  indictment  was  only  known  to  and 
oded  by  that  part  of  the  parish  in  which  the  defective  road  lay,  it  was  held  that 
justices  might  make  a  warrant  to  reimburse  upon  that  part  only ;  and  the  Court 
Ling's  Bench  granted  a  mandamus  to  collect  to  the  surveyor  of  that  part  only.(/) 
lie  3  Geo.  4,  c  126,  s.  10,  provides  for  a  portion  of  the  fine  being  paid  by  the 
ipike  trustees  when  the  highway  shall  be  a  turnpike  road ;  and  enacts,  that  when 
inhabitants  of  any  parish,  township,  or  place,  shtdl  be  indicted  or  presented  for  not 
iring  any  highway,  being  turnpike  road,  and  the  Court,  before  whom  such  in- 
oient  or  presentment  shall  be  preferred,  shall  impose  a  fine  for  the  repair  of  such 
1,  such  fine  shall  be  apportioned,  together  with  the  costs  and  charges,  between  such 
intants  and  the  turnpike  trustees  as  to  the  Court  shall  seem  just :  and  the  Court 

order  the  treasurer  of  such  turnpike  road  to  pay  the  same  out  of  the  money  then 
10  hands,  or  next  to  be  received  by  him,  in  case  it  shall  appear  to  such  Court,  from 
circumstances  of  such  turnpike  debts  and  revenues,  that  the  same  may  be  paid 
loat  endangering  the  security  of  the  creditors  who  have  advanced  their  money 
1  the  credit  of  the  tolls.  The  true  construction  of  a  similar  provision  in  the  re- 
ed Act  of  13  Geo.  3,  was  held  to  be,  that  the  Court  which  imposed  the  fine  had 
power  to  apportion  it  between  the  parish  and  the  trust ;  so  that  where  an  indict- 
t  was  originally  preferred  at  the  assizes  and  afterwards  removed  into  the  Court  of 
g's  Bench  by  certiorari^  it  was  held  that  the  Court  of  King's  Bench  might  appor- 

the  fine.(  g) 

f  a  turnpike  road  be  out  of  repair  the  inhabitants  of  the  parish  are  liable  to  be 
cted,  although  the  tolls  are  appropriated  by  the  Act  to  the  repair  of  the  road,  and 
inhabitants  in  such  case  must  seek  relief  under  the  3  Geo.  4,  c.  126,  s.  lO.(A) 
IThere  an  indictment  was  preferred  at  the  assizes  under  an  order  of  two  justices, 
mant  to  sec.  95  of  the  5  &  6  Will.  4,  c.  50,  and  the  defendants  were  found  guilty 
Q  the  trial  of  the  traverse  at  a  subsequent  assizes,  it  was  held  that  the  judge  had 
iiacretion,  but  was  bound  to  award  costs  to  the  prosecutor. (i)  But  where  an  in- 
ment  was  preferred  under  a  similar  order,  and  tried  at  nvsi  prius,  afler  having  been 
oved  by  certiorari^  and  the  defendants  acquitted  on  the  ground  that  the  road  was 
a  highway,  it  was  objected  that  the  prosecutor  was  not  entitled  to  costs  under  sec. 
of  5  &  6  Will.  4,  c.  50;  1st,  because  that  section  *only  applied  to  cases  r*K9i> 
are  the  publicity  of  the  road  was  aduiitted,  but  the  liability  to  repair  dis-  ■- 
9d ;  2dly,  that  the  section  did  not  apply  to  cases  where  the  indictment  was  re- 
red  by  certiorari;  3dly,  that  sec.  95  was  to  be  construed  together  with  sec  98, 

merely  meant  that  where  the  defence  was  frivolous  the  costs  were  to  be  paid  out 
the  fund  there  mentioned ;  and  it  w^as  held  that  the  prosecutor  was  not  entitled  to 
C08tB.(A;)     And  it  is  now  settled  that  there  is  no  jurisdiction  to  make  an  order  for 


()  Bex  9.  The  Justices  of  Lancashire,  12  East  3G6. 

/)  Rex  c.  Townsend,  Dougl.  421. 

f\  Rex  p.  Upper  Papworth,  2  East  R.  413. 

I)  Beg.  V.  Preston,  2  Lew.  193,  Alderson,  B. 

i)  Beg.  V,  Yarkhili,  9  C.  &  P.  218  (38  E.  G.  L.  R.},  Williams,  J.,  after  consulting  the 

er  Judges  of  B.  R.     See  the  section,  ante,  p.  509. 

k)  Reg.  V.  Chedworth,  9  C.  &  P.  285  (38  E.  G.  L.  R.),  Patteson,  J.,  after  consideration. 

)  ground  on  which  the  costs  were  refused,  was  that  the  road  was  not  a  highway.     See 

\.  f.  Heanor,  urfra.    His  lordship  intimated  that  he  thought  the  L&at  povtiX.  ^Tk\ATk«X:\«  \ 
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costs  unless  the  jury  find  or  it  appear  affirmatively  that  the  road  is  a  highway.(0 
Where  a  jury  is  discharged  without  giving  a  verdict  there  is  no  power  to  order  the 
costs  to  be  paid  out  of  the  highway  rate.(m)  So  the  judge  has  no  jurisdictioD  to 
certify  for  costs  under  sec.  95,  where  the  road  described  in  the  indictment  is  not  the 
road  ordered  to  be  indicted;  e,  g.^  where  it  is  in  another  parish. (n)  It  was  hdd  in 
several  eases  that  the  Court  had  no  jurisdiction  to  award  costs  where  the  defendants 
pleaded  guilty. (o)  But  it  has  since  been  deliberately  held  that  the  Court  may  ordei 
the  costs  where  the  defendants  plead  guilty.  (^). 

An  order  directing  an  indictment  for  the  non-repair  of  a  road  is  void  unlcHS  it  sho 
on  the  face  of  it  that  it  was  made  at  a  special  sessions  for  the  highways  within  th 


division  in  which  the  road  lies,  and  therefore  such  an  order  will  not  support  an  ord< 
for  payment  of  the  costs. (^)     An  order  for  costs  must  state  out  of  what  funds  th 
costs  are  to  be  paid  or  it  is  bad.(r)     The  costs  may  be  T)rdered  to  be  paid  to  th( 
prosecutor  where  he  has  removed  the  indictment  into  the  Court  of  Queen's  Bench,  ai 
well  as  where  it  is  removed  by  the  defendants. («)     An  order  to  indict  a  road  is  no 
invalid  simply  because  one  of  the  justices  who  made  it  is  interested,  as  where  he  i 
the  owner  of  the  land  liable  to  the  repair  of  the  road.(^)     Where  an  indictment  i 
found  at  one  quarter  sessions  and  the  trial  adjourned  to  the  next  sessions,  the 
jitf^i,,--.   may  make  an  order  for  coste.(M)     Where  an  indictment  was  *preferred  again; 
"*  -I    a  parish  under  an  order,  and  they  pleaded  that  an  individual  was  liable  to  r< 
pair  the  road  ratiane  teiiurse,  and  the  jury  found  a  verdict  for  the  defendants,  Wigh 
man,  J.,  held  that  the  prosecutor  was  entitled  to  his  costs,  and  granted  a  mandami 
to  compel  the  sessions  to  order  payment  of  them.(v) 

.  Where  an  order  for  costs  Ls  made  in  a  Criminal  Court  the  Court  or  its  officer  oug 
to  ascertain  the  amount.  Where  therefore  a  judge  ordered  the  costs  to  be  paid  ge 
erally,  but  they  were  not  ascertained  or  taxed  during  the  continuance  of  the  comm 
sion  'f  it  was  held  that  a  mandamus  to  enforce  their  payment  could  not  be  granted.(t 
But  where  an  indictment  was  removed  by  certiorari^  and  the  judge  at  nisi  pri 
ordered  the  costs  to  be  paid  out  of  "  the  rate  made  and  levied*'  in  the  parish  accoi 
ing  to  the  statute,  it  was  held  that  this  order  was  good,  though  it  did  not  name  t 
amount  of  the  costs,  and  that  a  side  bar  rule  might  be  obtained  for  the  Coroner  a 
Attorney  of  the  Court  of  Queen's  Bench  to  tax  the  cost8.(x)     And  if  the  costs 

it  was  also  objected  that  as  the  order  to  indict  the  road  did  not  follow  the  informati 
on  which  it  was  founded,  in  the  description  of  the  road,  it  was  altogether  a  nallitj, 
the  learned  judge  said  he  was  inclined  to  think  that  when  the  justices  had  the  case  be! 
them  they  might  make  any  order  respecting  it  which  they  thought  fit.     Sed  qumre^  for 
information  on  oath  is  the  foundation  of  the  magistrate's  jurisdiction,  and  if  they  m 
an  order,  as  they  did  in  Reg.  v.  Chedworth,  including  a  greater  length  of  road  than 
information  comprehends,  pro  tanto  they  are  acting  without  any  information  at  all. 
Rex  V.  Soper,  3  B.  &  0.  857  (10  E.  G.  L.  R.).     C.  S.  G.     The  practice  in  these  cases 
the  Oxford  Circuit  has  been  to  put  in  and  prove  the  information  and  order  of  the  justf 
in  the  beginning  of  the  case.     The  indictments  have  all  been  in  the  same  form  as  bel 
the  passing  of  the  Act,  without  containing  any  mention  of  the  order  of  justices.     G.  G 

[l)  Reg.  V.  Heanor,  6  Q.  B.  745  (51  E.  G.  L.  R.),  [setting  aside  the  order  of  Tindal,  C. 
2  M.  k  Rob.  445  (a)]  ;  Reg.  v.  Downbolland,  2  Sess.  G.  177 ;  Reg.  v.  Challicombe,  2  " 
Rob.  31 1  {a) ;  Reg  v.  Paul,  2  M.  k  Rob.  307.     See  also  Reg.  v,  Buckland,  12  Law  T. 
that  the  same  law  prevails  under  the  25  k  26  Vict.  c.  61,  s.  19.* 

(m)  Reg.  V.  Heytesbury,  8  Law  T.  315. 

(n)  Reg.  V.  Fifehead,  3  Gox  G.  G.  59. 

{o)  Reg.  V.  Aston  Ingham,  Hereford  Sura.  Ass.  1840 ;  Reg.  ».  Linton,  Ibid.,  Williams,  •'• » 
Reg.  V.  Vowchurch,  2  G.  &  K.  393  (61  E.  G.  L.  R.) ;  Reg.  v.  Stainhall,  1  F.  &  F.  363;  E=^«8:- 
V.  Langley,  2  F.  k  F.  170. 

{p)  Reg.  V.  Haslemere,  7  Law  T.  382;  s.  c,  3  B.  &  S.  313. 

\q)  Reg.  t>.  Hickling,  7  Q.  B.  880  (53  E.  G.  L.  R.)  ;  Reg.  v.  Martin,  2  Q.  B.  1037;  Re^^-  *'• 
Heytesbui^^-^J^aw  T.  315. 

(r)  Reg.        /\tford,  4  D.  &  L.  593. 

(a)  Reg.  L,.  f  Mand,  3  E.  &  B.  960  (.77  E.  G.  L.  R.). 

(/)  Reg.  V.  Justices  of  Surrey,  1  Bail.  G.  G.  70. 

(u)  Ibid. 

(r)  Reg.  V.  Justices  or  Surrey,  1  Bail.  G.  G.  70. 

(w)  Reg.  V.  Glark,  5  Q.  B.  887  (48  E.  G.  L.  R.). 

(x)  Reg.  V.  Eardisland,  3  E.  &  B.  960  (77  E.  G.  L.  R.),  Crompioa,  J.,  dinemUmi^    I^^ 
Gampbell  said  the  costs  incurred  subsequently  to  the  Assizes  might  be  incladed. 
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tot  Mud  by  the  defendants  in  pursuance  of  such  rule  an  attachment  for  contempt 
nil  be  awarded  against  them.(,y)  The  words  *'rate  made  and  levied'*  in  sec.  95  do 
lOt  point  merely  to  any  particular  rate  already  made  and  levied  at  the  time  when  an 
ider  of  costs  is  made,  but  to  the  highway  rate  in  general,  and  it  is  the  duty  of  the 
nrveyors  in  office  at  the  time  an  order  is  made  to  pay  the  costs  out  of  any  funds  then 
B  their  hands,  or,  if  they  have  none,  to  make  and  levy  a  rate  for  the  purpose ;  and 
he  order  binds  not  only  the  surveyors  in  office  at  the  time  it  was  made  but  their  suc- 
BBBors  also  until  the  costs  are  paid,  and  if  they  are  not  paid  a  mandamus  will  be 
jTiiited  to  take  proper  steps  towards  their  payment.  (2) 

Where  an  order  was  made  to  indict  a  "  highway  called  Quaker  Lane,"  and  the  in- 
lietment  contained  counts  alleging  it  to  be  a  way  for  carriages,  and  others  a  pack  and 
irime  way.  and  the  jury  found  it  was  not  a  way  for  carriages,  and  the  defendants 
dmitted  it  was  a  pack  and  prime  way ;  the  Court  of  Queen's  Bench  held  that  the 
atMecutor  was  not  entitled  to  costs ;  for  the  defendants  really  only  denied  that  it  was 
.  highway  for  carriages.  (««) 

The  5  &  6  Will.  4,  c.  50,  s.  98,  enacts,  ^^that  it  shall  and  may  b^  lawful  for  the 
Umrt  before  whom  any  indictment  shall  be  preferred  for  not  repairing  highways,  to 
ward  costs  to  the  prosecutor,  to  be  paid  by  the  person  so  indicted,  if  it  shall  appear 
0  the  said  Court  that  the  defence  made  to  such  indictment  was  frivolous  or  vexa- 
iouB.'X^)  It  was  held  under  the  13  Geo.  3,  c.  78,  s.  64,  which  was  similar  to  the 
'  ft  6  Will.  4,  c.  50,  s.  98,  that  it  was  matter  to  be  determined  by  inquiry,  whether 
person  was  or  was  not  the  prosecutor  within  that  section ;  and  that  a  court  of  quar- 
3r  sessions,  before  whom  a  parish  was  acquitted  upon  the  trial  of  an  indictment  for 
oi  repairing  a  highway,  might,  by  their  order,  award  C.  and  E.  to  pay  costs  to  the 
ojish,  although  the  names  of  C.  and  E.  were  not  on  the  back  of  the  indictment, 
nd  although  the  indictment  originated  in  a  presentment  of  A.  and  B.,  constables, 
^loee  names  were  on  the  indictment ;  and  it  was  also  held  to  be  enough,  if  the  order 
IB  entitled  as  in  the  prosecution  *of  C.  and  E.  without  showing  further  that  t^kqo 
I.  and  E.  were  prosecutors;  and  that  it  need  not  appear  on  the  face  of  the  *■ 
rder  that  the  indictment  was  tried,  if  that  appear  by  the  record  of  the  proceedings; 
ad  also  that  the  order  was  good  in  form,  if  it  was  for  the  payment  of  the  costs  to 
lie  solicitor  of  the  parish.  (^)  The  repealed  statute  did  not  direct  a  certificate  to  be 
iven  in  a  precise  form  of  words,  in  order  to  entitle  the  party  to  costs ;  therefore 
'here  the  judge,  on  the  trial  of  an  indictment,  certified  that  the  defence  was  frivol- 
08,  without  also  awarding  costs  in  express  terms,  it  was  held  that  the  prosecutor  was 
Dtitled  to  costs,  (c) 

Where  the  defendants  plead  guilty  to  an  indictment  for  the  non-repair  of  a  high- 
•ay,  there  is  no  power  to  grant  costs  under  the  5  &  6  Will.  4,  c.  50,  s.  98,  on  the 
roand  that  the  defence  was  frivolous  or  vexatious. (cc) 

Where  at  the  trial  the  judge  certified  under  the  13  Geo.  3,  c.  78,  s.  64,  that  the 
efence  was  frivolous,  the  prosecutor  was  entitled  to  costs,  although  the  defendant 
litained  a  rule  to  arrest  the  judgment. (c?)  The  13  Geo.  3,  c.  78,  s.  64,  only  applied 
)  cases  tried  in  the  ordinary  course ;  where,  therefore,  an  indictment  was  removed 
J  certiorari^  and  a  new  trial  ordered,  and  the  prosecutor's  costs  of  both  trials  were 
>  abide  the  event  of  the  new  trial,  it  was  held  that  this  special  rule  took  away  the 
idge's  power  to  certify  in  favor  of  the  defendant  (c) 

Upon  an  indictment  which  had  been  removed  into  the  Court  of  King's  Bench  by 
artiorari  and  been  sent  down  for  trial  to  the  assizes,  where  the  defendants  were 
oquitted  for  want  of  prosecution,  it  was  held  that  the  Court  of  King's  Bench  had 

(y)  Re(f.  V.  Pembridge,  .3  Q.  B.  901  (43  E.  C.  L.  R.). 

(f)  Reg.  V.  Eytoo,  3  B.  &  B.  390  (77  E.  C.  h.  R.).  The  Court  also  held  that  the  costs 
oald  not  be  recovered  uuder  sec.  103. 

{xx)  Reg.  o.  Cleckheatou,  1 1   Law  T.  305. 

(a)  This  section  gives  no  costs  in  any  case  to  the  defendant.  The  13  Geo.  3,  c.  78, 
.64,  gave  them  to  the  person  indicted,  where  the  prosecution  was  vexatious.     C.  S.  G. 

(6)  Rex  v.  Commerell,  4  M.  &  8.  203. 

(e)  Rex  V,  Clifton,  6  T.  R.  344. 

lee)  Reg.  v.  Denton,  10  Cox  C.  C.  61. 

li)  Rex  9.  Margate,  6  M.  &  S.  130. 

(<)  Bex  9.  SelwirK,  2  B.  &  Ad.  136  (22  E.  C.  L.  R.). 
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no  power  under  the  repealed  statute  to  award  costs  to  the  defendants  on  the 

of  the  prosecution  havinp;  been  vexatious,  but  that  the  appHeation  ought  to  ha^ 

been  made  to  the  judge  at  ni^  prius.{f) 

It  was  once  held  that  the  judge  on  the  trial  of  an  indictment,  preferred  by  ord« 
of  two  justices  under  the  5  &  6  Will.  4,  c.  50,  s.  95,  and  removed  by  certiorari  ai 
tried  at  the  assizes,  had  no  authority  to  award  costs,  because  the  defence  ^as  frivoc::> 
ous,  under  sec.  98,  as  that  power  was  limited  to  the  Court  at  which  the  indictmeH:; 
was  preferred  ;(</)  but  in  that  case  the  Court  of  Queen's  Bench  awarded  the 
to  the  prosecutor,  for  "  the  Court  before  whom  any  indictment  shall  be  prefe 
included  the  Queen's  Bench. (A) 

It  has  sinc«,  however,  been  expressly  held,  that  where  an  indictment  for  non-i 
of  a  highway  Ls  removed  by  certiorari^  the  judge  at  the  trial  may  certify  that  € 
defence  is  frivolous,  and  award  the  costs. (i*)     And  where  an  indictment  has 
preferred  under  the  order  of  justices,  and  removed  by  certiorari  and  the  defendao^n^ot 
are  convicted,  the  judge  who  tries  the  case  must  order  the  costs  (^) 

The  5  Will.  &  M.  c.  11,  s.  3,  enacts,  that  if  the  defendant,  prosecuting  such  w     %^nt 
of  certiorari  as  is  mentioned  in  that  Act,  **be  convicted  of  the  offence  for  which  he 

i^K.m-i  wiLS  indicted,  that  then  the  *Court  of  King's  Bench  shall  give  reasona         lie 

-I   costs  to  the  prosecutor  if  he  be  the  party  grieved  or  injured,  or  be  a  just ice 

of  the  peace,  mayor,  bailiff,  constable,  &c.,  or  any  other  civil  officer  who  shall  pi 
cute  upon  the  account  of  any  fact  committed  or  done  that  concerned  him  or  them. 
officer  or  officers  to  prosecute  or  present "  to  be  taxed,  &c.     Upon  this  statute  it 
been  held,  that  a  justice  of  the  peace  who  indicts  a  road  for  being  out  of  repaii 
entitled  to  his  costs,  after  a  removal  of  the  indictment  by  certiorari,  if  the  defend 
be  convicted. (/)     But  the  prosecutor  must  show  himself  to  be  the  party  grieve 
order  to  obtain  costs  under  this  statute:  therefore,  in  a  case  where  he  did  not  ap^lj 
for  the  cost«  until  two  years  after  judgment  given,  and  it  did  not  appear  that  he  fc^ad 
ever  used  the  highway  before  it  was  stopjHjd,  and  it  was  stated,  that  while  the  hLjgli- 
way  was  stopped,  he  had  declared  that  he  did  not  care  about  it,  the  Court  held  t^^at 
he  was  not  entitled  to  costs  as  the  party  grieved,  although  the  prosecution  was  at       his 
instance  and  expense. (m)     In  a  case  where  this  statute  was  considered  as  a  remc^Hial 
law,(n)  it  was  held  that  several  persons  were  entitled  to  costs  under  it  as  prosecu^^tore 
of  an  indictment,  removed  by  certiorari^  for  not  repairing  a  highway :  one,  as  con^  jsta- 
ble  of  the  manor  within  which  the  highway  lay ;  the  others,  as  parties  grieved ;  t-uTiey 
having  used  the  way  for  many  years  in  passing  and  repassing  from  their  home?^^  ^ 
the  next  market  town,  and  being  obliged,  by  reason  of  the  want  of  repair,  to  ttJii*"C  * 
more  circuitous  route. (o) 

The  township  of  Wareham  was  included  in  a  highway  district  under  the  25  i^^  26 
Vict.  c.  61,  and  Heath  having  caused  an  obstruction  in  a  street  in  the  township,  ^^^ 
Highway  Board,  at  the  instance  of  the  waywarden  of  Wareham,  indicted  Heatlv^  ^pr 
the  same,  who  removed  the  indictment  by  certiorari,  and  was  convicted,  and  ^^»ia 
the  costs,  but  there  were  extra  costs,  which  the  Highway  Board  charged  on  Tv^are- 
ham,  and  it  was  held  that  the  Highway  Board  were  justified  in  incurring  these  c^^^wts 
to  remove  an  obstruction  in  the  highway,  and  that  they  were  properly  charge  ^^^We 
against  the  township;  and  per  Cockburn,  C.  J..  Crompton,  J.,  and  Blackburn  ^^  J-i 
the  same  would  have  been  the  case  under  the  5  &  6  Will.  4,  c.  60.(oo)* 

The  5  &  6  Will.  4,  c.  50,  s.  Ill,  enacts,  "that  if  the  inhabitants  of  any 

(/)  Rex  V.  Chaddcrton,  5  T.  R.  272. 

Iff)  I^<?g-  V-  Preston,  2  M.  &  Rob.  137. 

(A)  Reg.  V.  Preston,  7  Dow.  P.  C.  593.     See  Rex  v.  Upper  Papworth,  anttf  p.  525* 

(t)  Reg.  V.  Pembridge,  3  Q.  B.  901  (43  E.  C.  L.  R.). 

(k)  Ibid.,  per  Lord  Denman,  C.  J.,  Reg.  v.  Great  Broughton,  2  M.  &  Rob.  444,  Rol 

7)  Rex  V.  Kettle  worth,  5  T.  R.  33. 
m)  Rex  I'.  Incledon,  1  M.  &  S.  268. 

[n)  By  Lord  Ellenborough,  C.  J.,  in  conformity  with  the  opinion  of  Lord  Kenyon, 
in  Rex  v.  Kettleworth,  5  T.  R.  33,  and  contrary  to  the  view  taken  of  it  by  BuIIer, 
Rex  V.  Sharpness,  2  T.  R.  48,  where  that  learned  judge  said,  that  the  statute  had  al^ 
been  construed  as  strictly  as  possible. 

(o)  Rex  V.  Taunton  St.  Mary,  3  M.  &  S.  465. 

(oo)  Reg.  V.  Heath,  12  Law  T.  492. 
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Bhall  agree  at  a  vestry  to  defend  any  indictment  found  against  any  such  parish,  or  to 
appeal  against  any  order  made  hy  or  proceeding  of  any  justice  of  the  peace  in  the 
execution  of  any  powers  given  by  this  Act,  or  to  defend  any  appeal,  it  shall  and  may 
be  ]a¥rful  for  the  surveyor  of  such  parish  to  charge  in  his  account  the  reasonable  ex- 
penses incurred  in  defending  such  prosecution,  or  prosecuting  or  defending  such 
appeal,  after  the  same  shall  have  been  agreed  to  by  such  inhabitants  at  a  vestry  or 
poblic  meeting  as  aforesaid,  and  allowed  by  two  justices  of  the  peace  within  the  divi- 
non  where  such  highway  shall  be ;  which  expenses,  when  so  agreed  to  or  allowed, 
shall  be  paid  by  such  parish  out  of  the  fines,  forfeitures,  payments,  and  rates  author- 
ised to  be  collected  and  raised  by  virtue  of  this  Act ;  provided,  nevertheless,  that  if 
the  money  so  collected  and  raised  is  not  sufficient  to  defray  the  expenses  of  repairing 
the  highways  in  the  said  parish,  as  well  as  of  defending  such  prosecution,  or  prose- 
entiDg  or  defending  such  appeal  as  aforesaid,  the  said  surv'eyor  is  hereby  authorized 
bo  make,  collect,  and  levy  an  additional  rate  in  the  same  manner  as  the  rate  by  this 
Act  is  authorized  to  be  made  for  the  repair  of  the  highway." 

Where  two  surveyors  included  in  their  accounts  the  expenses  of  supporting  the 
appointment  of  one  of  them  for  a  previous  year  '*'against  an  appeal,  which  r^ccoA 
iras  dismissed,  and  also  the  expenses  of  opposing  a  rule  for  a  certwrnri  to  '- 
remove  their  accounts  into  the  Queen's  Bench,  which  rule  was  discharged,  it  was 
beld  that  the  justices  had  jurisdiction  to  allow  these  expenses  under  the  13  Geo.  3, 
B.  78,  s.  48,  although  these  expenses  had  not  been  agreed  to  by  the  inhabitants 
under  sec  65.(/>) 

By  sec.  113,  ''nothing  in  this  Act  contained  shall  apply  to  any  turnpike-roads, 
szoept  where  expressly  mentioned,  or  to  any  roads,  bridges,  carriageways,  cartways, 
borseways,  bridleways,  footways,  causeways,  churchways,  or  pavements,  which  now 
m  or  may  hereafter  be  paved,  repaired,  or  cleansed,  broken  up,  or  diverted,  under 
ar  by  virtue  of  the  provisions  of  any  local  or  personal  Act  or  Acts  of  Parliament." 

By  sec.  5,  "  in  the  construction  of  this  Act  the  word  '  surveyor  *  shall  be  under- 
stood to  mean  surveyor  of  the  highways,  or  waywarden  ;  the  word  '■  parish  *  shall  be 
90iistrued  to  include  parish,  township,  tithing,  rape,  vill,  wapentake,  division,  city, 
[x>ioagh,  liberty,  market-town,  franchise,  hamlet,  precinct,  chapelry,  or  any  other 
place  or  district  maintaining  its  own  highways ;  and  wherever  anything  in  this  Act  is 
prescribed  to  be  done  by  the  inhabitants  of  any  parish  in  vestry  assembled,  the  same 
(hall  be  construed  to  extend  to  any  meeting  of  inhabitants  contributing  to  the  high- 
iray  rates  in  places  where  there  shall  be  no  vestry  meeting,  provided  the  same  notice 
ihikll  have  been  given  of  the  said  meeting  a&  would  be  required  by  law  for  the 
lasembling  of  a  meeting  in  vestry ;  and  that  the  words  '  highways '  shall  be  under- 
stood to  mean  all  roads,  bridges  (not  being  county  bridges),  carriageways,  cartways, 
tiOTseways,  bridleways,  footways,  causeways,  churchways,  and  pavements ;  and  that  the 
irord  'justices'  shall  be  understood  to  mean  justictjs  of  the  peace  for  the  county, 
(Wog,  division,  shire,  city,  town,  borough,  liberty,  or  place  in  which  the  highway 
nay  be  situate,  or  in  which  the  ofience  may  be  committed;  and  that  the  word 
church'  shall  be  understood  to  include  chapel;  and  that  the  word  'division'  shall 
i»e  understood  to  include  limit;  and  that  the  word  *  owner  shall  be  understood  to  in- 
jlude  occupier ;  and  '  inhabitant '  to  include  any  person  rated  to  the  highway  rate ; 
md  the  words  *  petty  session '  or  *  petty  sessions '  to  mean  the  petty  session  or  petty 
sessions  held  for  the  division  or  place ;  and  wherever  in  this  Act,  in  describing  or 
referring  to  any  person  or  party,  animal,  matter,  or  thing,  the  word  importing  the 
singular  number  or  the  masculine  gender  only  is  used,  the  same  shall  be  understood 
to  include  and  shall  be  applied  to  several  persons  or  parties  as  well  as  one  person  or 
party,  and  females  as  well  as  males,  and  several  animals,  matters,  or  things,  as  well 
as  one  animal,  matter,  or  thing,  respectively,  unless  there  bo  something  in  the 
Bubject  or  context  repugnant  to  such  construction ;  and  all  the  powers  hereby  given 
to,  and  notices,  matters,  and  things  required  for,  and  duties,  liabilities,  and  forfeit- 
ures imposed  on,  surveyors,  shall  be  applicable  to  all  persons,  bodies  corporate  or 
politic,  liable  to  the  repair  of  any  highway." 

(/>)  Rex  V.  Fowler,  1   A.  &  E.  836  (28  E.  C.  L.  R.)  ;  3  N.  &  M.  826. 
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*531]  *Sec.  Ill, — Of  Nuisances  to  Public  Rivers. 

In  books  of  the  best  authority,  a  river  common  to  all  men  is  called  a  highway  :(a) 
and  if  it  be  considered  as  a  highway,  any  obstruction,  by  which  its  course  and  the  use 
of  it  as  a  highway  by  the  King's  subjects  are  impeded,  will  fall  within  the  same 
principles  as  those  which  relate  to  public  roads,  and  which  have  been  considered  in 
the  preceding  section  of  this  chapter.  But  it  should  be  observed  that  a  learned  judge 
appears  to  have  considered  a  river  as  differing,  in  some  respects,  at  least,  from  a  high- 
way, where  he  is  reported  to  have  said,  "  Callis  compares  a  navigable  river  to  a  high- 
way :  but  no  two  cases  can  be  more  distinct.  In  the  latter  case,  if  the  way  be 
foundrous  and  out  of  repair,  the  public  have  a  right  to  go  on  the  adjouiing  land : 
but  if  a  river  should  happen  to  be  choked  up  with  mud,  that  would  not  give  the 
public  a  right  to  cut  another  passage  through  the  adjoining  lands." (6)  In  the  same 
case  the  Court  decided,  that  the  public  are  not  entitled  at  common  law  to  tow  on  the 
banks  of  ancient  navigable  river8.(c)* 

The  term,  navigable,  as  applied  to  a  river,  is  a  relative  and  comprehensive  term, 
containing  within  it  all  such  rights  upon  the  waterway  as,  with  relation  to  the  circum- 
stances of  each  river,  are  necessary  for  the  ftill  and  convenient  passage  of  vessels  and 
boats  along  it.     Therefore,  where  a  river  was  a  tidal  river,  and  so  shallow  at  certain 
states  of  the  tide  that  a  vessel  could  not  float,  but  necessarily  grounded,  it  was  held 
that  the  jury  were  rightly  directed  that  a  navigable  river  was  so  at  all  times,  and  that 
a  person  might  go  upwards  or  downwards,  though  he  might  not  be  able  to  reach  thfe 
port  or  the  deep  water  in  one  tide  or  without  grounding,  and  that  even  if  suciVi 
grounding  subjected  him  to  compensate  for  injury  done,  that  did  not  affect  the  natux^« 
of  the  right  in  respect  to  the  time  of  enjoyment.(c?) 

It  has  been  before  observed,  that  a  highway  may  be  changed  by  the  act  of 
and  upon  the  same  principle  it  has  been  holden,  that  if  a  water,  which  has  been 
ancient  highway,  by  degrees  change  its  course,  and  go  over  different  ground  frr — ■■ift 
that  whereon  it  ased  to  run,  yet  the  highway  continues  in  the  new  channel,  in  t~  "be 
same  manner  as  in  the  old.(e)  It  has  been  held  that  the  soil  of  a  navigable  rii 
prima  facie,  though  not  necessarily,  belongs  to  the  King ;  and  it  is  not  by  presui 
tion  of  law  in  the  owners  of  the  adjoining  lands.(/) 


* 


The  public  right  of  navigation  in  a  river  or  creek  may  be  extinguij 


''-'  either  by  Act  of  Parliament  or  writ  of  ad  quod  damnum  and  inquisit 
thereon,  or  under  certain  circumstances  by  commissioners  of  sewers,  or  by  nat 
causes,  such  as  the  recess  of  the  sea,  or  the  accumulation  of  mud  or  sand.  Wh 
therefore,  a  public  road,  obstmcting  a  channel  once  navigable,  has  existed  for  so  1 
a  time  that  the  state  of  the  channel,  at  the  time  when  the  road  was  made,  cannot 
proved,  in  favor  of  the  existing  state  of  things  it  must  be  presumed  that  the  righ 

(a)  1  Hawk.  P.  C.  c.  76,  8.  1,  citing  27  Ass.  23;  Fitz.  279;  2  Cora.  Dig.  397  ;  Willi 
V,  Wilcox,  8  A.  &  E.  314  (35  E.  C.  L.  R.).     And  see  Anon.,  Loft  556. 

(h)  By  Buller,  J.,  in  Ball  v.  Herbert,  3  T.  R.  263.  See  Williams  v.  Wilcox,  8  A.  &  E.  31^ 

(35  E.  C.  L.  R.),po8t,  p.  537. 

(c)  Ball  V.  Herbert,  3  T.  R.  253. 

{d)  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  339  (53  E.  C.  L.  R.). 

(e)  1  Hawk.  P.  C.  c,  76,  s.  4;  22  Ass.  93;  1    Roll.  Abr.   390;  4  Vin.  Ab.    Chimin  ( A.). 

See  Reg.  v.  Betts,  post,  p.  536. 

(/)  Rex  V.  Smith,  Dougl.  441  ;  but  this  seems  not  free  from  doubt.  See  William^^' **• 
Wilcox^ post,  p.  537  ;  Reg.  v.  Wharton,  12  Mod.  610,  as  to  private  rivers.  As  to  righ^*^  J^ 
soil  in  a  moietv  of  a  creek  :  Lord  v.  Commissioners  for  the  City  of  Sydney,  12  Moore^^^  '^* 
C.  473,  cited  10  C.  B.  (N.  S.)  414  (100  E.  C.  L.  R.).  As  to  land  left  by  a  river:  Foi^"^  '• 
Lacy,  7  H.  &  N.  151. 

^  As  to  the  erection  of  dams  or  other  obstructions  in  rivers  or  harbors  see  Doaglas 
Stote,  4  Wis.  387;  People  v.  Vanderbilt,  28  N.  Y.  396;  Beach  v.  People,  II  Mich. 
Zug  V.  Comm.,  20  P.  F.  Smith  138  ;  State  v.  Freeport,   43  Maine  198 ;  People  v.  Piatt 
Johns.  Rep.  195.     See  also  Comm.  v.  Chapin,  5  Pick.  199 ;  Hooker  v.  Cammirfgs,  20  Jol 
Rep.  90;  Adams  v.  Pease,  2.  Conn.  481  ;  Coram,  v.  Charlestown,   1   Pick.  180;  Gomi 
Breed,  4  lb.  460  ;  Carson  v.  Blazer,  2  Bin.  495  ;  Shrank  v.  Schuylkill  Nav.  Co.,  14  Sei 
Rawle  71 ;  Comra.  v.  Shaw,  lb.  9;  Executors  of  Coates  v.  Waddington,  1  M^Oord, 
Scott  V.  Wilson,  3  N.  H.  321 ;  Arnold  v.  Mundy,  1  Halstead's  Rep.  1.  j 
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avigatioQ  was  extinguished  in  one  of  the  modes  before  mentioned,  and  the  road 
ymot  be  removed  as  a  nuisance  to  the  navigation.(<7)  Every  creek  or  river,  into 
rhich  the  tide  flows,  is  not  on  that  account  necessarily  a  public  navigable  channel, 
tthoagh  sufficiently  large  for  that  purpose,  but  the  flowing  of  the  tide  into  such  a 
reek  or  river  is  strong  primQ,  fcLcie  evidence  that  it  is  a  public  navigation. (A) 

It  is  a  conmion  nuisance  to  divert  part  of  a  public  navigable  river,  whereby  the 
nrrent  of  it  is  weakened  and  made  unable  to  carry  vessels  of  the  same  burthen  as  it 
ould  before. (t)  And  the  laying  timber  in  a  public  river  is  as  much  a  nuisance, 
rhere  the  soil  belongs  to  the  party,  as  if  it  were  not  his,  if  thereby  the  passage  of 
efisels  is  obstructed. (A;)  The  placing  a  floating  dock  in -a  public  river  has  been  also 
^  to  be  a  nuisance,  though  beneficial  in  repairing  ships. (/)  So  where  a  wooden 
stty  was  erected  on  piles  driven  into  the  bed  of  the  river  Thames  and  extended  con- 
tderably  beyond  high- water  mark,  but  not  quite  to  low- water  mark,  it  was  held  that 
[lis  was  a  nuisance  to  the  navigation. (m)  So  a  dummy  or  flush-decked  barge 
istened  by  means  of  chains  to  a  wharf  and  to  a  mooring  stone  sunk  into  the  bed 
f  a  navigable  river,  so  as  to  rise  and  fall  with  the  tide,  for  the  convenience  of  em- 
arking  and  disembarking  passengers  from  vessels,  and  without  which  it  would  have 
een  impossible  for  boats  to  land  or  embark  passengers  at  the  wharf  at  low  water,  is 
nuisance. (fi)     And  the  bringing  a  great  ship  into  Billingsgate  dock,  which,  though 

common  dock,  was  conmion  only  for  small  ships  coming  with  provisions  to  the 
oarkets  in  I^ondon,  appears  to  have  been  considered  as  a  nuisance,  in  the  same  manner 
s  if  a  man  were  so  to  use  a  conmion  pack  and  horseway  with  his  cart,  as  to  plough  it 
p,  and  thereby  render  it  less  convenient  to  riders. (o)  Where  an  Act  authorizes  a 
ompany  to  erect  a  bridge  over  a  public  navigable  river,  and  they  erect  it  in  such  a 
laoner  as  to  impede  the  navigation,  and  not  in  compliance  with  the  provisions  of  the 
Act,  they  are  guilty  of  a  nuisance. (^)  And  the  erection  of  weirs  across  rivers  r:|c5oq 
ras  reprobated  in  the  earliest  periods  of  our  law.  "  They  were  considered  as  *■ 
ublic  nuisances.  The  words  of  Magna  Charta  are,  that  all  weirs  from  henceforth 
ball  be  utterly  pulled  down  by  Thames  and  Medway,  and  through  all  England,  &c. 
Lnd  this  was  followed  up  by  subsequent  Acts  treating  them  as  public  nuisances, 
>rfoidding  the  erection  of  new  ones,  and  the  enhancing,  straitening,  or  enlarging,  of 
boae  which  had  aforetime  exL8ted."(^)  Upon  the  principle,  therefore,  which  has 
een  before  Htated(r)  that  the  public  have  an  interest  in  the  suppression  of  public 
ulsances.  though  of  long  standing,  it  was  held  that  a  right  to  convert  a  brushwood 
ito  a  st^me  weir  (whereby  fish  would  be  prevented  from  passing  except  in  flood  times), 
ras  not  evidenced  by  showing  that  forty  years  ago  two-thirds  of  it  had  been  so  con- 
erted  without  interruption. («)  So  in  a  more  recent  case  it  was  holden,  that  twenty 
ears*  possession  of  the  water  at  a  given  level  was  not  conclusive  as  to  the  right. 
Lbbott,  C.  J.,  said  "  If  it  be  admitted  that  this  is  a  public  navigable  river,  and  that 
II  his  Majesty's  subjects  had  a  right  to  navigate  it,  an  obstruction  to  such  navigation 
at  a  period  of  twenty  years  would  not  have  the  effect  of  preventing  his  Majesty's 
abjects  from  using  it  as  8uch."(<)  But  where  there  was  a  grant  of  wreck  from 
lenry  2,  to  the  Abbey  of  Ceme  by  all  their  lands  upon  the  sea  confirmed-  by 
fuptximus  by  Henry  8,  and  also  a  grant  from  Henry  8,  of  the  island  of  Brownsea 

iff)  Rex  V.  Montague,  4  B.  &  C.  599  (10  E.  C.  L.  R.). 

(A)  Ibid.,  per  Bayley,  J.,  citing  the  Mayor  of  Lynn  v.  Taylor,  Cowp.  86,  and  Miles  v, 
lose,  6  Taun.  706  (1  E.  C.  L.  R.). 

(i)  1  Hawk.  P.  C.  c.  75,  s.  11. 

{k)  Bac.  Abr.  tit.  Nuiiance  (A.),  where  it  is  also  said,  "And  hence  it  seems  to  follow 
hat  private  stairs,  from  those  houses  that  stand  by  the  Thames,  into  it,  are  common 
loitances.  But  it  seems  that  where  there  are  cuts  made  in  the  banks  that  are  not  anooy- 
loces  to  the  river,  the  timber  lying  there  is  no  nuisance." 

(/)  Anon.,  Surrey  Ass.  at  Kingston,   1785,  cited  in  the  notes  to  1  Hawk.  P.  C.  c.  75, 

Lll. 

(•)  Dimes  p.  Potley,  15  Q.  B.  276  (67  E.  C.  L.  R.). 

(m\  Eastern  Counties  R.  Co.  v.  Dorling,  5  C.  B.  (N.  S.)  821  (94  E.  C.  L.  R.). 

(o)  Reg.  p.4^eech,  6  Mod.  145  ;  Bac.  Abr.  tit.  Nuisance  (A.). 

(jp)  Hole  V.  Sittingbourne  and  Shceruess  R.  Co.  6  H.  A  N.  488. 

(9)  Bj  Lord  Elieuborough,  C.  J.,  in  Weld  v.  Hornby,  7  East  195. 

(r)  Ante,  p.  456.  («)  Weld  v.  Hornby,  tupra, 

(0  Voogbt  V.  Winch,  2  B.  &  A.  662. 
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and  the  shores  thereof,  belonging  to  the  late  monastery  of  Ceme,  together  with  wreck, 
&c. ;  and  there  was  also  evidence  that  between  forty  and  fifty  years  ago  the  propriety 
of  the  island  of  Brownsea  raised  an  embankment  across  a  small  bay,  and  had  eTer 
since  asserted  an  exclusive  right  to  the  soil  without  opposition ;  it  was  held,  that 
although  the  usage  of  forty  years*  duration  could  not  of  itself  establish  such  exclusive 
right,  or  destroy  the  rights  of  the  public,  yet  it  was  evidence  from  which  prior  usage 
to  the  same  effect  might  be  presumed,  and  which,  coupled  with  the  general  words  con- 
tained in  the  grants,  served  to  establish  such  right  If,  however,  it  had  appeared, 
that  the  public  had  a  right  to  fish  over  the  place  in  question,  prior  to  the  forty  years, 
and  that  the  raising  the  bank  was  an  act  of  usurpation,  the  exclusive  right  would  not 
have  been  established,  (u) 

At  common  law  every  holder  of  lands  adjoining  to  a  river  or  brook  has  a  right  to 
the  banks  of  the  river  or  brook,  upon  his  own  lands  so  as  to  confine  the  flood-water 
within  the  banks,  provided  he  does  not  thereby  occasion  injury  to  the  lands  or  pro- 
perty of  other  persons ;  and  if  such  right  has  been  exercised  before  the  passing  of 
an  Act  authorizing  the  making  of  a  public  navigable  canal,  the  exercise  of  such 
right  after  the  making  of  the  canal  will  not  be  a  nuisance,  although  it  may  be  inju- 
rious to  the  canal,  as  the  construction  of  the  canal  may  be  considered  as  having  taken 
place  subject  to  the  enjoyment  of  such  rights  as  the  landholders  possessed  when  the 
Act  passed,  except  so  far  as  the  Act  may  have  restrained  such  rights. 
*^^41       *Upon  an  indictment  for  a  nuisance  to  a  public  canal  navigation  established 
■^  by  Act  of  Parliament,  it  was  found  by  a  special  verdict  that  the  canal  wbb 
carried  across  a  river  and  the  adjoining  valley  by  means  of  an  ar^ueduct  and  an  em- 
bankment, in  which  were  several  arches  and  culverts :  that  a  brook  fell  into  the  rirer 
above  its  })oint  of  intersection  with  the  canal,  and  that  in  times  of  flood  the  water, 
which  was  then  penned  back  into  the  brook,  overiowed  its  banks,  and  was  carried  by 
the  natural  level  of  the  country,  to  the  above-mentioned  arches,  and  through  them  to 
the  river,  doing,  however,  much  mischief  to  the  lands  over  which  it  passed ;  that 
except  for  the  nuisance  aftermenticmed,  the  aqueduct  would  be  sufiiciently  wide  for 
the  passage  of  the  river  at  all  times  but  those  of  high  flood,  notwithstanding  the  im- 
proved drainage  of  the  country,  which  had  increased  the  body  of  the  water ;  that  the 
defendants,  occupiers  of  lands  adjoining  the  river  and  brook,  had  for  the  protection  of 
their  lands,  subsequently  to  the  making  of  the  canal,  aqueduct  and  embankment, 
created  or  heightened  certain  artificial  banks  called  fenders,  on  their  respective  pro- 
perties, so  as  to  prevent  the  flood-water  from  escaping  as  aforesaid,  and  that  the  witer 
had  consequently,  in  time  of  flood,  come  down  in  so  large  a  body  against  the  aque- 
duct and  canal  banks  as  to  endanger  them  and  obstruct  the  navigation :  that  the 
fenders  were  not  unnecessarily  high,  and  that,  if  they  were  reduced,  many  hundred 
acres  of  land  would  again  be  exposed  to  inundation.     It  was  held,  by  the  Kings 
Bench,  that  the  defendants  were  not  justified  under  these  circumstances,  in  altenng 
for  their  own  benefit  the  course,  in  which  the  flood- water  had  been  accustomed  to  run ; 
that  there  was  no  difference  in  this  respect  between  flood-water  and  an  ordinary  streani ; 
that  an  action  on  the  case  would  have  lain  at  the  suit  of  an  individual  for  such  diver- 
sion, and  consequently  that  an  indictment  well  lay  where  the  act  affected  the  public.(f) 
But  the  Court  of  Exchequer  Chamber,  although  they  agreed  in  the  principle  that 
the  ancient  course  and  outlet  of  the  flood-water  had  been  obstructed  by  the  wrongfiu 
raising  from  time  to  time  of  the  fenders  by  the  defendants,  upon  which  the  judgment 
of  the  King's  Bench  proceeded,  held  that  the  special  verdict  ought  to  have  found-— 
Ist,  whether  the  raising  fenders  was  an  ancient  and  rightful  usage,  or  whether  it  had 
been  commenced  since  the  construction  of  the  canal.     For  there  was  no  doubt  tliat  at 
common  law  the  landholders  would  have  the  right  to  raise  the  banks  of  the  river  M" 
brook  from  time  to  time,  as  it  became  necessary,  upon  their  own  lands,  so  as  to  confine 
the  flood-water  within  the  banks,  and  to  prevent  it  fix)m  overflowing  their  own  la^dsj 
with  this  single  restriction,  that  they  did  not  thereby  occasion  any  injury  to  the  i^^ 

(u)  Chad  V.  Tilsed,  5  Moore,  185. 

(»)  Rex  V.  Tralford,  1  B.  k  Ad.  874  (20  E.  C.  L.  R.).  The  jury  also  found  that  tha  »«" 
creating  the  nuisance  were  done  by  the  defendants  severnlly,  and  it  was  held  thatM  t^ 
nuisance  was  the  result  of  all  those  acts  jointly,  the  defendants  were  rightly  JoinadUoa* 
indictment,  which  stated  the  acts  to  have  been  several. 
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or  pfoperty  of  other  persons.  And  if  this  right  had  actually  been  exercised  and 
enjoyed  by  them  before  the  passing  of  the  Act,  then  the  construction  of  the  aqueduct 
tnd  embankment  might  be  considered  as  having  taken  place  subject  to  the  enjoyment 
of  such  rights  as  the  landholders  possessed  at  the  time  of  passing  the  *Act,  nRotL 
onlesB  so  far  as  the  Act  might  have  restrained  the  exercise  of  such  righto.  ^ 
2dly,  whether  the  course  described  by  the  special  verdict  to  have  been  taken  by  the 
flood-water,  was  or  was  not,  the  ancient  and  rightful  course.  And,  3dly,  whether  or 
not  the  raising  of  the  fenders  to  their  present  height  had  became  necessary  in  oonse- 
qpence  of  the  construction  of  the  aqueduct,  (t^?) 

It  is  no  defence  to  an  indictment  for  a  nuisance  in  a  navigable  river  and  port  to 
prove  that,  although  the  work  be  in  some  degree  a  hindrance  to  navigation,  it  is  ad- 
vantageous, in  a  greater  d^ree,  to  other  uses  of  the  river.  Where,  therefore,  a 
oaoseway  had  been  made  in  the  river  Medina,  which  was  an  inconvenience  to  the 
navigation,  as  small  vessels  were  much  obstructed  in  making  their  way  up  with  the 
tide,  but  it  was  a  great  benefit  to  the  public :  first,  in  launching  and  landing  boats 
more  readily :  secondly,  steam  boats  and  other  vessels  could  approach  where  they 
could  not  before:  thirdly,  vessels  obtained  shelter  from  the  quay;  and  the  jury 
found  it  to  be  a  nuisance,  but  added  the  inconvenience  was  counterbalanced  by  the 
public  benefit  arising  from  the  alteration ;  it  was  held  that  this  finding  amounted  to 
a  verdict  of  guilty. (x) 

On  an  indictment  for  a  nuisance,  in  the  navigable  river  Itchen,  it  appeared  that  a 
wharf  was  built  between  high  and  low- water  mark,  and  projected  over  a  portion  of 
the  river  on  which  boats  formerly  passed ;  before  its  erection  there  was  no  means  of 
vnloading  trading  vessels  in  the  river,  except  by  lightening  them  in  the  middle  of 
the  stream  and  then  getting  them  at  high  water  on  to  the  mud  between  high  and 
low-water  mark ;  but  since  its  erection  such  vessels  had  been  unloaded  at  it,  and  thus 
the  centre  of  the  river  was  kept  clear  and  the  general  navigation  improved ;  but 
Wightman,  J.,  lefl  it  to  the  jury  to  say  whether  the  wharf  itself  occasioned  any  im- 
pediment whatever  to  the  navigation  of  the  river  by  any  description  of  vessels  or 
boats,  and  told  them  that  they  were  not  to  take  into  consideration  the  circumstance 
that  a  benefit  had  resulted  to  the  general  navigation  of  the  river  by  the  said  channel 
beiog  kept  clear. (^)  But  there  may  be  cases  where  the  injury  to  the  public  is  too 
small  to  support  an  indictment.  Upon  the  trial  of  an  indictment  for  a  nuisance  to  a 
harbor  by  erecting  and  continuing  piles  and  planking  in  the  harbor,  and  thereby  ob< 
stroeting  it  and  rendering  it  insecure,  it  was  found  by  a  special  verdict,  that  ^^  by  the 
defendant  s  works,  the  harbor  is  in  some  extreme  cases  rendered  less  secure ;"  and  it 
WIS  held  that  the  defendant  could  not  be  made  criminally  responsible  for  oonse- 
qoenoes  so  slight,  uncertain,  and  rare,  as  were  stated  by  this  verdict  to  result  from 
his  works  (2;) 

*  An  Act  recited  that  the  river  Witham  was  formerly  navigable  from  Lincoln   r*cqf» 
to  the  sea,  but  that  by  sand  and  silt  brought  in  by  the  tide  the  outfall  had  been  *- 
greatly  obstructed,  and  powers  were  given  to  commissioners  to  restore  the  navigation,  and 
thej  were  authorized  to  make  a  new  cut  through  lands  adjoining  the  river,  and  the 

(v)  Trafford  v.  Regem,  8  Bingh.  R.  204  (21  E.  C.  L.  R.). 

(z)  Rex  V.  Ward,  4  Ad.  &  E.  384  (31  E.  C.  L.  R.j ;  6  N.  &  M.  38,  overruling  Rex  v.  Ras- 
seli,  6  B.  &  G.  566  (13  E.  C.  L.  R.) ;  9  D.  &  R.  666.  See  Rex  v.  Morris,  1  B.  &  Ad.  441  (20 
E.G.  L.  R.). 

{p)  Reg.  V.  Randall,  C.  k  M.  496  (41  E.  C.  L.  R.). 

(f)  Rex  V.  Tindall,  6  A.  k  E.  143  (33  E.  C.  L.  R.) ;  1  N.  &  P.  719.  In  Reg.  v.  Rassell,  3 
S.  k  B.  942  (77  E.  C.  L.  R.),  on  the  trial  of  an  indictment  for  obstructing  a  navigable 
piece  of  water,  the  jury  were  asked  whether  they  thought  the  erection  would  prove  a 
**  material  nuisance,"  in  which  case  thej  were  to  find  a  verdict  of  guilty ;  but  were  told 
that  if  they  thought  the  *'  nuisance"  was  so  slight,  rare,  and  uncertain,  that  the  defendant 
oagbt  not  to  be  made  criminally  liable  for  it,  they  should  acquit  him,  and  the  jury  said 
that  they  considered  the  erection,  **  although  a  nuisance,  was  not  sufficiently  so  to  render 
the  defendant  criminally  liable,"  and  thereon  an  acquittal  was  entered  ;  it  was  held  by 
Coleridge  and  Grompton,  JJ.,  and  temble  by  Lord  Gampbell,  G.  J.,  that  the  charge  was  to 
be  understood  as  meaning,  not  that  a  party  may  legally  commit  a  small  nuisance,  but 
tittt  an  obstruction  might  be  so  insignificant  as  not  to  constitute  a  nuisance;  and  that  the 
Jvj  matt  be  understood  as  finding  that  the  obstruction  was  so  insignificant :  and  that^ 
ttetfore,  there  was  not  a  misdirection  warranting  a  new  trial. 
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navigntioD  so  made  was  to  be  open  to  all  persons  paying  certain  tolls :  the  cominis- 
sioners  were  also  authorized  by  this  and  another  Act  to  build  bridges  under  certain 
regulations.  The  cut  was  made,  and  a  more  direct  channel  thereby  created,  through 
which  the  waters  of  the  river  passed  to  the  sea.  The  powers  of  the  commissioners 
were  afterwards  vested  by  another  Act  in  a  company,  who  built  a  bridge  over  the 
cut,  not  according  to  the  regulations  of  the  Act,  upon  piles  fixed  in  the  bed  of  the 
cat,  and  its  piers  occupied  part  of  the  breadth  of  the  river;  the  jury  were  told  that 
this  was  a  public  highway,  and  were  desired  to  say  whether  or  not  the  construction  of 
the  bridge  was  a  nuisance  to  the  navigation  of  the  river,  and  they  answered  that  they 
did  not  consider  it  to  be  an  obstruction  to  the  navigation  ;  and  it  was  held  that  there 
was  no  doubt  that  this  was  a  public  river;  that  the  cut,  which  merely  straightened 
the  coiu^e,  was  in  the  same  situation  as  the  original  channel,  and  the  public  had  the 
same  rights  over  it  as  they  had  over  the  original  channel ;  and  that  if  the  bridge  had 
been  so  built  as  to  obstruct  the  navigation,  it  would  have  been  an  indictable  offence; 
but  that  the  verdict  amounted  to  a  finding  of  not  guilty.  It  was  for  the  jury  to  say 
whether  an  erection  of  this  kind  was  a  damage  to  the  navigation  or  not,  and  the 
true  question  for  them  was,  whether  a  damage  accrued  to  the  navigation  in  the  par- 
ticular locality,  (a) 

Both  the  person  who  erects,  and  the  person  who  keeps  erected,  on  the  shore  of  a 
navigable  river  between  high  and  low- water  mark,  a  work  for  the  more  convenient 
use  of  his  wharf  adjoining,  which  work,  either  from  its  original  defective  construc- 
tion, or  from  want  of  repair,  presents  a  dangerous  obstruction  to  the  navigation,  is 
guilty  of  a  nuisancc.(aa) 

By  the  1  Eliz.  c.  17,  the  taking  of  fish,  except  with  the  particular  tranm^els  or 
nets  therein  specified,  was  prohibited,  upon  pain  of  the  forfeiture  of  a  certain  penalty, 
of  the  fish  taken,  and  also  of  the  unlawful  engines :  and  upon  this  Act  it  was  con- 
tended, that  a  party  laying  certain  ill^al  engines  called  bucks  in  his  own  fishery  wa& 
guilty  of  a  nuisance ;  but  the  Court  held  that  it  could  not  be  considered  as  a  nuLsaiice 
public  or  private. (^) 

Where  a  vessel  has  been  sunk  in  a  navigable  river  by  accident  and  misfortune,  ^miio 
♦5^71  i'^^^ic^'^c'^^  ^^^  ^^  maintained  against  the  owner  *for  not  removing  it     Lc^^ 
J   Kenyon,  C.  J.,  said  that  the  grievance  has  been  occasioned,  not  by  any  defa^^"A^ 
or  wilful  misconduct  of  the  defendant,  but  by  accident  apd  misfortune;  and  tha^^i::^^ 
would  be  adding  to  the  calamity  to  subject  the  party  to  an  indictment  for  what  1  w  w 
proceeded  from  causes  against  which  he  could  not  guard,  or  which  he  could  not  [*"      ^^ 
vent :  and  though  it  was  urged  that  if  the  defendant  was  not  punishable  for  hav~ 
caused  the  nuisance,  yet  it  was  his  duty  to  have  removed  it,  and  that  he  was  lii 
be  indicted  for  not  having  done  so,  the  learned  judge  said,  that  perhaps  the  expe 
of  removing  the  vessel  might  have  amounted  to  more  than  the  whole  value  of 
property ;  and  that  he  was  therefore  of  opinion,  that  the  offence  charged  was  not 
subject  of  indictD)ent.(r)     And  this  decision  has  been  fully  confirm^  in  two  ca 
in  which  it  has  been  held  that  it  is  the  duty  of  a  person  using  a  navigable  river  m^   "  nth 
a  vessel  of  which  he  is  possessed  and  has  the  control,  to  use  reasonable  skill  and 


(a)  Reg.  V.  Betts,  16  Q.  B.  1022  (71  E.  C.  L.  R.).     Lord  Campbell  asked,  dnriog 
argument,  ''  raay  not  there  be  a  common  law  right  to  erect  bridges  not  obstriictiDg 
navigation?"     '*  How  have  bridges  ever  been  legally  made  over  navigable  rivers?" 
Lordship  also  expressed  his  dissent  from  the  opinions  of  the  majority  of  the  ju( 
Rex  V.  Russell,  6  B.  &  C.  566  (13  B.  G.  L.  R.).     And  in  the  Mayor  of  Norwich  v.  Nor 
R.  Co.,  4  F!.  &  B.  440  (82  E.  0.  L.  R.),  speaking  of  a  nuisance  to  a  navigable  river, 
Campbell  said,  "  the  doctrine  of  compensation  has  not  hitherto  been  applied  in  sn- 
case  to  justify  a  public  nuisance  ;  and  I  have  not  before  heard  it  suggested  that,  iritf 
the  authority  of  Parliament,  the  passage  of  ships  up  and  down  a  navigable  river  coul 
obstructed  for  a  given  period  by  works  which  might  afterwards  enable  ships  to  navk.  ^^te 
the  river  with  increased  facility.     The  consent  of  the  Lords  of  the  Admiralty,  and  o^"^  '^^ 
riparian  proprietors,  could  not  supersede  the  necessity  for  the  authority  of  the  LeiC""*^'** 
ture."     See  Abraham  v.  G.  N.  R.  Co.,  16  Q  B.  6M6  (71  E.  C.  L.  R  )  as  to  the  constru  ^s^oa 
of  the  Railway  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  in  cases  of  bridges  baiiu    <i^tr 
rivers. 

(aa)  White  v.  Phillips,  16  C.  B.  (N.  S.)  245  (109  E.  C.  L.  R.). 

\b)  Bulbrooke  v.  Goodere,  3  Burr.  1768. 

(c)  Rex  V.  Watts,  2  Esp.  R.  676. 
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to  prevent  mischief  to  others,  and  his  liahility  is  the  same  whether  his  vessel  be  in 
moCion  or  stationary,  floating  or  aground,  under  water  or  above  it.  For  in  all  these 
drcamstances  the  vessel  may  continue  to  be  in  his  possession  and  under  his  control. 
This  du^  arises  out  of  the  possession  and  control  of  the  vessel  being  in  him :  and 
this  liabDity  may  be  transferred,  with  the  transfer  of  the  possession  and  control,  to 
anodier  person  And  on  the  abandonment  of  such  possession  and  control  the  liability 
ceases.  And  further,  that  from  an  unavoidable  accident  producing  the  wreck  of  a 
vessel,  no  duty  arises  to  the  owner  to  take  any  precautions  or  to  remove  the  impedi- 
ment to  navigation  which  it  creates.  ((/  ) 

A  weir  appurtenant  to  a  fishery,  obstructing  the  whole  or  a  part  of  a  navigable 

river,  is  legal,  if  granted  by  the  crown  before  the  commencement  of  the  reign  of 

Edward  1 ,  and  such  a  grant  may  be  inferred  from  evidence  of  its  having  existed 

before  that  time.     If  the  weir,  when  so  first  granted,  obstruct  the  navigation  of  only 

a  part  of  the  river,  it  does  not  become  lUe^  by  the  stream  changing  its  bed,  so  that 

the  weir  obstructs  the  only  navigable  passage  remaining.     Where  the  crown  had  no 

right  to  obstruct  the  whole  passage  of  a  navigable  river,  it  had  no  right  to  obstruct  a 

piut  by  erecting  a  weir,  except  subject  to  the  rights  of  the  public ;  and,  therefore,  in 

such  a  case,  the  weir  would  become  illegal  upon  the  rest  of  the  river  being  so  choked 

that  there  could  be  no  passage  elsewhere.     In  an  action  of  trespass  for  throwing  down 

a  weir,  the  plaintifi*  established  the  existence  of  the  weir  by  a  royal  grant  made  at 

some  time  prior  to  the  time  of  Edward  1 ;  but  it  stood  across  part  of  the  Severn,  a 

public  navigable  river — a  part,  indeed,  not  required  for  the  purposes  of  navigation  at 

the  date  of  the  grant,  but,  at  the  time  of  the  commission  of  the  trespass,  necessary 

for  those  purposes,  by  reason  of  the  residue  of  the  channel  having  become  choked  up. 

The  plaintiff'  contended  that,  at  the  date  of  the  grant,  the  crown  had  the  power  of 

making  it,  *even  to  the  disturbance  or  total  prevention,  of  the  right  of  navi- 

^ition  by  the  subject :  or  that,  at  all  events,  it  had  the  power  of  making  such 

m  grant,  if,  in  the  then  existing  state  of  circumstances,  it  did  not  interfere  with  the 

lights  of  the  subject :  and  that  such  a  grant,  valid  in  its  inception,  would  not  become 

invalid  by  reason  of  any  change  of  circumstances,  which  might  aiterwards  afiect  the 

residue  of  the  channel.     Lord  Denman,  0.  J.,  in  delivering  the  judgment  of  the 

'Jourt,  said,  "If  the  subject  (which  this  view  of  the  case  concedes)  had  by  common 

»w  a  right  of  passage  in  the  channel  of  the  river,  paramount  to  the  power  of  the 

Wrn,  we  cannot  conceive  such  a  right  to  have  been  originally  other  than  a  right 

eally  unlimited  to  pass  in  all  and  every  part  of  the  channel.     The  nature  of  the 

f^way  which  a  navigable  river  afibrds,  liable  to  be  affected  by  natural  and  unoon- 

lUable  causes,  presenting  conveniences  in  different  parts  and  on  different  sides  ae- 

xling  to  the  changes  of  wind  or  direction  of  the  vessel,  and  attended  by  the 

wrtant  circumstance  that  on  no  one  is  any  duty  imposed  by  the  common  law  to  do 

t  which  would  be  analogous  to  the  ordinary  repair  of  a  common  highway  to  re- 

'e  obstructions,  namely,  clear  away  sand-banks  and   preserve  any  accustomed 

inel — all  these  considerations  make  it  an  almost  irresistible  conclusion  that  the 

vibunt  right,  if  it  existed  at  all,  must  have  been  a  right  in 'every  part  of  the 

)  between  the  banks.     It  cannot  be  disputed  that  the  channel  of  a  public  navi- 

river  is  a  King's  highway,  and  is  properly  so  described;  and,  if  the  analogy 

«n  it  and  a  highway  by  land  were  complete,  there  c(»uld  be  no  doubt  that  the 

would  be  such  jis  we  now  lay  down ;  for  the  right  of  passage  in  a  highway  by 

stends  over  every  part  of  it.     Now,  although  it  may  be  conceded  that  the 

y  is  not  complete,  yet  the  very  circumstances  in  which  it  fails,  are  strong  to 

hat  in  this  re»pect  at  lea.st  it  holds.     The  absence  of  any  right  to  go  extra 

1  case  of  the  channel  being  choked,  and  the  want  of  a  definite  obligation  on 

5  to  repair,  only  render  it  more  important,  in  order  to  make  the  highway  an 

I  one,  that  the  right  of  passage  should  extend  to  all  parts  of  the  channel.     If 

lite  p.  Crisp,  10  Exch.  R.  312;  Brown  v.  Mallett,  5  C.  B.  599  (57  E.  C.  L.  R.). 

emarks  on  this  cnse  on  Harmond  v.  Pearson,  2  Ksp.  675,  which  is  cited  in  Han- 

ork,  Newcastle  and  Berwick  R.  Co.,  10  C.  B.  348  {10  E.  C.  L.  R),  to  show  that 

MDce  to  leave  an  anchor  in  a  navigahle  river  without  a  buoy;  and  where  it  was 

the  owner  of  an  anctior  was  not  fruilty  of  a  nuisance  created  by  It  in  a  ^Iiv.^%\a 

ad  be^n  removed  without  his  knowledge. 
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then,  siihject  to  this  right,  the  crown  had  at  any  period  the  prerogative  of  raising 
weirs  in  such  parts  as  were  not  at  the  time  actually  required  by  the  subject  fbr  the 
purposes  of  navigation,  it  foUows,  from  the  very  nature  of  a  paramount  right  on  the 
one  hand  and  a  subordinate  right  on  the  other,  that  the  latter  must  cease  whensoever 
it  cannot  be  exercised  but  to  the  prejudice  of  the  former.  If,  in  the  present  case, 
the  subject  has  not  at  this  moment  the  right  to  use  that  part  of  the  channel  on  which 
the  weir  stands,  it  is  only  because  of  the  royal  grant;  and  that  grant  must  then  be 
alleged  at  its  date  to  have  done  away  for  ever,  in  so  much  of  the  channel,  the  right 
of  the  public :  but  that  is  to  suppose  the  subordinate  right  controlling  that  which  is 
admitted  to  be  paramount,  which  is  absurd.  On  the  other  hand,  there  is  nothing 
unreasonable  or  unjust  in  supposing  the  right  to  erect  the  weir  subject  to  the  neces- 
sities of  the  public  when  they  should  arise ;  for  the  right  of  the  public  being  supposed 
to  be  paramount  by  law,  the  grantee  must  be  taken  to  be  cognizant  of  such  right : 
and  the  same  natural  peculiarities,  and  the  same  absence  of  any  obligation  by  law  on 
^-oq-i  any  one  to  ^counteract  those  peculiarities  above-mentioned,  would  give  him  full 
*  -I  notice  of  the  probability  that  at  some  period  his  grant  would  be  determined. 
We  do  not  therefore  think  that  the  plaintiff  can  sustain  his  second  point." 

With  regard  to  the  power  of  the  crown  at  common  law  to  interfere  with  the 
channels  of  public  rivers,  Lord  Denman,  0.  J.,  said,  ^^  On  the  one  side  the  contention 
is,  that  prior  to  Magna  Charta,  the  power  of  the  crown  was  absolute  over  them ;  and 
that  this  weir,  by  the  antiquity  assigned  to  it  by  the  finding  of  the  jury,  is  saved 
from  the  operation  of  that  or  any  succeeding  statute ;  while,  on  the  other,  it  is  allied 
that  they  are  and  were  highways  to  all  intents  and  purposes,  which  the  crown  had  no 
power  to  limit  or  interfere  with,  and  that  as  well  the  restraints  enacted  by,  as  the 
confirmations  implied  from,  the  statutes  alluded  to  have  nothing  to  do  with  the 
present  question. 

^'  After  an  attentive  examination  of  the  authorities  and  the  statutes  referred  to  in 
the  argument,  we  cannot  see  any  satisfactory  evidence  that  the  power  of  the  crown  in 
this  respect  was  greater  at  the  common  law  before  the  passing  of  Magna  Charta  than 
it  has  been  since.    It  is  clear  that  the  channels  of  public  navigable  rivers  Were  alwajB 
highways :  up  to  the  point  reached  by  the  flow  of  the  tide  the  soil  was  presumably  in 
the  crown ;  and  above  that  point,  whether  the  soil  at  common  law  was  in  the  crown 
or  the  owners  of  the  adjacent  lands  (a  point  perhaps  not  free  from  doubt),  there  was 
at  least  a  jurisdiction  in  the  crown,  according  to  Sir  Matthew  Hale,  *  to  reform  and 
punish  nuisances  in  all  rivers,  whether  fresh  or  salt,  that  are  a  common  passage,  not^ 
only  for  ships  and  greater  vessels,  but  also  for  smaller,  as  barges  or  boats  :'  De 
Marts,  Part  I.,'c.  2,  p.  8.     In  either  case  the  right  of  the  subject  to  pass  up 
down  was  complete.     In  the  case  of  the  Bann  Fishery^e),  where  the  reporter   is 
speaking  of  rivers  within  the  flux  and  refliix  of  the  tide,  it  is  stated  that  this  ri^^^ 
was  by  the  Kiiiy's  permission,  for  the  ease  and  commodity  of  the  people ;  but  if  Mai* 
be  the  true  foundation,  and  if  the  same  may  be  also  properly  said  of  the  same  ri^^^ 
in  the  higher  parts  of  rivers,  still  the  permission  supposed  must  be  coeval  with   -^^^ 
monarchy,  and  anterior  to  any  grant  by  any  particular  monarch  of  the  right  to 
a  weir  in  any  particular  river.     It  is  difficidt,  therefore,  to  see  how  any  such 
made  in  derogation  of  the  public  right  previously  existing,  and  in  direct  opposil 
to  that  duty,  which  the  law  casts  on  the  crown,  of  reforming  and  punishing^ —     \ 
nuisances  which  obstruct  the  navigation  of  public  rivers,  could  have  been  in  its  ^ 

ception  valid  at  common  law.     Nor  can  we  find,  in  the  language  of  the  stat^^^^^ 
referred  to,  anything  inconsistent  with  this  conclusion.     They  speak  indeed  of 
done  in  violation  of  this  public  right  \  but  they  do  not  refer  them  to  any  power  k 
existing  in  the  crown,  which  for  the  future  they  propose  to  abridge.     We  are, 
fore,  of  opinion  that  the  legality  of  this  weir  cannot  be  sustained  on  the  sap] 
of  any  power  existing  by  law  in  the  crown  in  the  time  of  £dward  I.  which  is 
taken  away.     But  this  does  not  exhaust  the  question ;  because  that  which 
l^al  at  first  may  have  been  subsequently  legalized." 

♦540T       ***  "^^^  learned  counsel  for  the  defendants  is  probably  correct  in  sayings   thMt 
^  the  twenty- third  chapter  of  Magna  Charta  may  be  laid  out  of  the  case.        Tb& 
kidelli  there  spoken  of  appear,  from  the  2  Inst.  p.  38,  and  the  Chester  JftZf  Cat^C/) 

(e)  Davies'B  R.  67,  a.  (/)  10  Rep.  137,  6.      - 
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to  have  been  open  weirs  erected  for  the  taking  of  fish ;  and  the  evil  intended  to  be 

Remedied  by  the  statute  was  the  unlawful  destruction  of  that  important  article  of 

oonsamption.     That  statute,  therefore,  being  pointed  at  another  mischief,  might 

leave  any  question  of  nuisance  by  obstruction  to  the  passage  of  boats  exactly  as  it 

stood  at  common  law.     But  the  same  remark  does  not  apply  to  4  stat.  25  Edw.  3, 

c.  4.     That  begins  by  reciting  that  the  common  passage  of  boats  and  ships  in  the 

great  rivers  of  England  is  oftentimes  annoyed  by  the  inhansing  [a  mistranslation  of 

the  word  lever  for  levying  or  setting  up(^)]  of  gorces,  mills,  weirs,  stanks,  stakes, 

and  kiddles,  and  then  provides  for  the  utter  destruction  of  all  such  as  have  been 

levied  and  set  up  in  the  time  of  Edward  1,  and  after.     It  further  directs  that  writs 

shall  be  sent  to  the  sheriffs  of  the  places  where  need  shall  be,  to  survey  and  inquire, 

and  to  do  thereof  execution  :  and  also  the  justices  shall  be  thereupon  assigned  at  all 

times  that  shall  be  needful.     It  is  clear,  we  think,  that,  in  any  criminal  proceeding 

for  the  demolition  of  this  weir  which  had  been  instituted  immediately  after  the 

passing  of  this  statute,  it  would  have  been  a  sufficient  defence  to  have  shown  it« 

erection   before  the  time  of  Edward  1 ;  and,  copsidering  the  concise  language  of 

statutes  of  that  early  period,  we  think  the  statute  would  equally  have  been  an  answer 

in  any  civil  proceeding  at  the  suit  of  a  party  injured.     Assuming  the  weir  to  have 

been  illegally  erected  before  the  date  of  Magna  Charta,  it  is  not  unreasonable  to 

jBoppose  that  a  sort  of  compromise  was  come  to :  similar  nuisances  were  probably 

^ery  numerous ;  but  they  were  probably,  many  of  them,  of  long  standing :  it  may 

liave  been  impossible  to  procure,  or  it  may  well  have  been  thought  unreasonable  to 

SDsist  on,  an  Act  which  should  direct  those  to  be  abated  which  had  acquired  the 

^aanction  of  time :  and  a  line  was  therefore  drawn,  which,  preventing  an  increase  of 

^he  nuisance  for  the  future,  and  abating  it  in  all  the  instances  which  commenced 

"^irithin  a  given  period,  impliedly  legalized  those  which  could  be  traced  to  an  earlier 

yeriod.     This  appears  to  us  the  proper  effect  to  be  attributed  to  the  statute ;  and,  if 

t  be,  it  disposes  of  any  difference  between  a  criminal  and  civil  proceeding.     The 

weirs  were  not  merely  protected  against  the  specific  measures  mentioned  in  the 

LCt,  but  rendered  absolutely  legal.     If  this  would  have  been  a  good  answer  immedi- 

ily  after  the  Act  passed,  it  is  at  least  equally  good  now;  and  therefore,  of  stat. 

-■4:5  Edw.  3,  c.  2,  and  stat.  1  Hen.  4,  c.  12,  it  is  unnecessary  to  say  more  than  that 

'^^liey  do  not  at  all  weaken  the  defence  which  the  defendants  have  under  the  former 

^rtitate.'XA) 

It  is  said  to  have  been  adjudged  that  if  a  river  be  stopped,  to  the  nuisance  of  the 

<^omtiy,  and  none  appear  bound  by  prescription  to  clear  it,  those  who  have  the 

X^inaiy,  and  the  neighboring  towns,  who  have  a  common  passage  and  easement 

^Aerein,  may  be  *compelled  to  do  it.(t)     For  nuisances  in  the  nature  of  ob-  r^efi^i 

^B^roctions  an  indictment  will  of  course  lie,  if  the  river  be  such  as  may  be  ^ 

^^onridered  a  public  highway.  (A;) 

Sec.  IV, —  0/  Nuisances  to  Public  Bridges. 

The  more  ancient  cases  do  not  supply  any  immediate  definition  or  description  in 
of  what  shall  be  considered  "  public  bridges.''  But  a  distinction  between  a 
I^nblic  and  a  private  bridge  is  taken  in  one  of  the  books,(/)  and  made  to  consist  prin- 
cipally in  its  being  built  for  the  common  good  of  all  the  subjects,  as  opposed  to  a 
^lidge  made  for  private  purposes ;  and  though  the  words,  *^  public  bridges,"  do  not 
^^«ciir  in  the  22  Hen.  8,  c.  5  (called  the  statute  of  bridges),  yet  as  the  statute  em- 
X^wen  the  justices  of  the  peace  to  inquire  of  ^^  all  manner  of  annoyances  of  bridges 
^Token  in  the  highwai/Sj^*  and  applies  to  bridges  of  that  description,  in  all  its  subse- 

a'uent  provisions,  it  may  be  inferred  that  a  bridge  in  a  highway  is  a  public  bridge  for 
U  purposes  of  repair  connected  with  that  statute.     And  ^4f  the  meaning  of  the 
"^Poids  public  bridge  could  properly  be  derived  from  any  other  less  authentic  source 
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)  Corrected  in  the  transIatioD  of  the  45  Edw.  3,  c  2  (recital). 
k)  Williams  v.  Wilcox,  8  Ad  &  E.  314  (35  E.  C.  L.  R.). 

•)  1  Hawk.  P.  C.  c.  75,  s.  13  ;  Bac.  Abr.  tit.  Nuisance  fC.) ;  37  Ass.  10;  2  Roll.  Abr.  137. 
(k)  See  Beg.  v.  Dobson,  1  Cox  C.  C.  251,  as  to  costs  wnere  an  indictment  for  a  nuisance 
tu  Thames  had  been  removed  into  the  Court  of  Queen's  Bench  by  certiorari. 
(0  a  lost.  701. 
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than  this  statutable  one,  thej  might  safely  be  defined  to  be  such  bridges  as  all  his 
Majesty's  subjects  had  used  freely  and  without  interruption,  as  of  right,  for  a  period 
of  time  competent  to  protect  themselves  and  all  who  should  thereafter  use  them,  from 
being  considered  as  wrong-doers  in  respect  of  such  use,  in  any  mode  of  proceeding, 
civil  or  criminal,  in  which  the  legality  of  such  use  might  bo  questioned."(m) 

But  a  bridge  built  for  the  mere  purpose  of  connecting  a  private  mill  with  the  public 
highway,  or  for  any  other  such  merely  private  purpose,  would  not  necessarily  become 
a  part  of  the  highway,  although  the  public  might  occasionally  participate  with  the 
private  proprietor  in  the  use  of  it ;  and  it  is  not  every  sort  of  bridge,  erected  possi- 
bly for  a  temporary  purpose,  during  a  time  of  flood,  that  may  have  rendered  the 
ordinary  fords  impassable,  or  the  ordinary  means  of  passi^  impracticable,  which  can 
be  considered  as  a  bridge  in  a  highway^  to  be  repaired,  when  broken  down,  according 
to  the  provisions  of  the  statute  of  bridges.(n) 

It  is  a  question  of  fact,  whether  a  particular  structure  be  a  bridge  or  not ;  and, 
upon  a  question  whether  an  arch  be  a  bridge  or  culvert,  the  fact  that  it  is  built  over 
a  stream  of  water  flowing  between  J[)anks,  is  not  decisive  to  show  that  it  is  a  bridge; 
although  there  must  be  such  a  stream  for  the  structure  to  be  a  bridge.     Neither  is  it 
decisive  that  it  is  not  a  bridge,  that  there  are  no  parapets  to  it.(o)     On  an  indict- 
i^fLAo-\  Mient  for  not  repairing  the  *highway  next  adjoining  each  end  of  Warmley 
-'  Bridge,  it  appeared  that  the  bridge  was  built  before  uie  43  Geo.  3,  c  59,  and 
conveyed  a  turnpike  road  between  parapet  walls  over  a  stream  of  water,  which  at 
that  place  was  confined  between  banks,  which  prevented  its  overflowing  the  adjacent 
land  in  winter  when  the  water  averaged  two  feet  and  a  half  in  depth ;  but  the  stream 
was  never  dry  at  any  time  of  the  year;  Cresswell,  J.,  told  the  jury  that  if  they  were 
satisfied  that  this  structure  was  a  bridge  their  verdict  must  be  for  the  Crown.    If  ib 
had  been  erected  for  the  convenience  of  the  public  in  passing  over  the  stream,  it  ws8 
a  county  bridge,  and  rendered  the  county  liable  to  repair  it,  though  the  bridge  migbt 
not  have  been  necessary  for  the  convenience  of  the  public  when  it  was  built.(p} 
Where  an  ancient  foot  bridge  consisted  of  three  planks  nine  or  ten  feet  long,  and  was 
over  a  stream  about  a  foot  and  a  half  deep  in  summer,  but  frequently  deeper  in 
winter,  and  had  originally  been  repaired  by  a  parish,  it  was  held  that  this  was  not 
a  county  bridge. (j) 

The  inhabitants  of  a  county  are  bound  by  common  law  to  repair  bridges  erected 
over  such  water  as  answers  the  description  of  flumen  vel  curms  aqux,  that  is,  water 
flowing  in  a  channel  between  banks,  more  or  less  defined,  although  such  channel 
may  be  occasionally  dry ;  they  are,  therefore,  not  bound  to  repair  arches  in  a  raised 
causeway,  more  than  three  hundred  feet  from  the  end  of  a  bridge,  through  which 
the  water  passes  in  flood  times  only.  Where  a  road,  in  continuation  of  a  bridge 
over  a  river,  ran  through  low  meadow  ground,  liable  to  be  flooded  by  the  river,  for 
five  hundred  and  seventy-six  feet  from  the  foot  of  the  bridge,  and  formed  a  caiwe- 
way,  in  which  were  placed  at  different  intervals,  five  arched  openings,  two  of  which 
were  within  three  hundred  feet  of  the  bridge,  which  the  county  had  always  repaired, 
and  the  other  three  more  than  three  hundred  feet  from  the  foot  of  the  bridge,  and 
the  arches  were  built  not  over  the  ordinary  stream  or  course  of  the  river,  but  over 
solid  meadow  ground,  which  was  subject  to  be  much  flooded,  and  there  was  gcDcr- 
ally  a  strong  current  in  winter  through  the  arches,  which,  by  giving  vent  to  the 
flood  water,  helped  to  protect  the  bridge,  which  would  be  in  danger  from  thepeDDuag 

(m)  By  Lord  Ellenborough,  C.  J.,  in  Rex  v.  Backs,  12  East  204. 

(n)  Rex  V.  Bucks,  12  East  203,  204. 

(o)  Rex  V.  Whitney,  3  A.  &  K.  69  (30  E.  C.  L.  R.) ;  Y  C.  &  P.  208  (32  B.  C.  L.  B.)-  "^^ 
structure  in  question  in  this  case  was  an  arch  of  nine  feet  span,  oyer  a  stream,  which  wi 
a  mill,  and  which  was  usually  about  three  feet  deep,  but  occasionally  shallower,  ai^d  id 
flood  times  much  deeper,  and  it  had  no  battlements  at  either  end ;  the  jury  haTingfoaod 
a  verdict  of  guilty  upon  an  indictment  treating  this  structure  as  part  of  the  ro*d,  the 
Court  refused  a  rule  for  a  new  trial. 

(P)  Reg  »•  Gloucestershire,  C.  &  M.  606  (41  E.  C.  L.  B.). 

(9)  Reg.  V.  Southampton,  Tinker's  Bridge  case,  18  Q.  B.  841  (83  B.  0.  L.  B.)*  ^ 
liability  to  repair  county  bridges  had  been  transferred  from  parishes  to  the  eoon^t  ^ 
the  bridge  had  not  been  repaired  by  the  county,  but  by  commissioners  who  had  the  cfc*^ 
of  the  repairs  of  the  highways.    See  the  ca8e,/)o«<,  p.  546. 


CHAP.  XXX.  §  IV.]       What  is  a  Public  Bridge.  & 

np  of  ihe  water  if  the  causeway  had  no  arches ;  it  was  held  that  the  county  w. 
not  liable  to  repair  the  arches  which  were  more  than  three  hundred  feet  from  tl 
foot  of  the  bridge.     The  ancient  form  of  indictment,  as  mentioned  in  2  Inst.  701 
iS)  gwkl  pons  publicus  et  communis  situs  in  altd  regid  vid  super  flumen  seu  cursun 
aquXy  &c.,  and  although  in  many  indictments  in  modem  times  the  words,  supei 
JhtmeHy  &c.,  are  omitted,  yet  in  such  indictments  they  must  be  considered  afi 
virtually  included  in  the  true  import  of  the  term  bridge  ;  for,  '^'otherwise,  all  r^ee^o 
such  indictments  would  be  bad,  there  being  many  structures,  bearing  the  ^ 
name  of  bridge,  erected  across  a  steep  ravine,  and  in  modem  times  over  an  ancient 
road,  crossed  in  a  traverse  direction  by  a  new  road,  having  no  reference  to  water,  and 
which,  unquestionably  the  county  is  not  bound  to  repair ;  and  no  more  certain  rule 
can  be  laid  down  than  the  words  flumen  vel  cursus  aquse  are  to  be  considered  to 
denote  water,  flowing  in  a  channel  between  banks,  more  or  less  defined,  although  such 
channd  may  be  occasionally  dry.(r) 

But  this  case  has  since  been  reconsidered.     Upon  an  indictment  against  the  county 
of  Derby  for  the  non-repair  of  Swarkestone  Bric^,  it  appeared  that  the  bridge  was  a 
structure  1275  yards  in  length,  and  consisted  of  forty-two  arches,  divided,  at  some 
points,  by  a  stone  causeway,  at  others  by  the  piers  only.     The  river  Trent  flowed  con- 
stantly under  five  of  the  arches  at  one  end  of  the  stmcture,  and  a  brook  flowed  con- 
stantly under  an  arch  at  the  opposite  end.     The  other  arches  lay  across  meadow 
knd,  and  in  times  of  flood  the  water  flowed  under  all  of  them,  and  under  most  of 
them  there  was  stagnant  water  at  all  times.     The  county  had  immemorially  repaired 
the  whole  structure,  and  had  rebuilt  and  widened  twenty-two  of  the  arches  under 
which  there  was  no  constant  stream.     Parts  of  the  whole  structure,  other  than  the 
ire  arches,  had  been  presented  at  difiierent  times  under  the  name  of  Swarkestone 
Bridge  by  the  erand  jury,  as  out  of  repair  and  thereupon  repaired  by  the  county. 
The  Court  of  Queen's  Bench  held  that  the  county  were  liable  to  repair  the  whole 
structure ;  as  the  whole  must  be  deemed  a  bridge,  and  there  was  no  general  rule  of 
law  that  arches,  under  which  there  was  no  constant  stream,  could  not  form  part  of  a 
county  bridge,  and  that,  where  such  arches  are  contiguous  to  and  as  it  were  in  continua- 
tion dtLD  acknowledged  county  bridge,  and  have  been  immemorially  treated  by  the  county 
IS  part  of  the  bridge,  there  was  no  rule  of  law  to  prevent  their  being  part  of  the 
mdge.(.) 
As  there  may  be  a  dedication  of  a  road  to  the  public  i(f)  so  in  the  case  of  a 
ridge,  though  it  be  built  by  a  private  individual,  in  the  first  instance,  for  his  own 
tnTenience,  yet  it  may  be  dedicated  by  him  to  the  public,  by  his  suffering  them  to 
ive  tbe  use  of  it,  and  by  their  using  it  accordingly,  (u)     And  though,  where  there 
BQch  a  dedication,  it  must  be  absolute,(v)  yet  it  may  be  definite  in  point  of  time ; 
that  a  bridge  may  be  a  public  bridge,  if  it  be  used  by  the  public  at  all  such  times 
y  as  are  dangerous  to  pass  through  the  river. (k?)     A  bar  across  a  public  bridge, 
t locked,  *except  in  times  of  flood,  is  conclusive  evidence  that  the  public  r^e^* 
9  only  a  limited  right  to  use  the  bridge  at  such  times :  and  if  an  indictment  ^ 

Rex  V.  Oxfordshire,  1  B.  &  Ad.  289  (20  E.  C.  L.  R.).  The  coantj  had  preyiouslj  been 
ted  for  not  repairing  two  of  the  same  arches,  which  were  described  in  the  indict- 
as  bridges,  and  on  a  special  case  it  was  held  that  there  was  not  sufficient  to  show 
hej  were  bridges,  which  the  county  was  liable  to  repair,  as  the  jury  had  not  found 
that  thej  were  erected  at  the  same  time  as  the  bridges  orer  the  river,  or  for  the 
le  of  enabling  the  public  to  pass,  and  not  for  the  benefit  of  the  owners  of  the  adjoin- 
idf :  Rex  v.  Oxfordshire,  1  B.  k  Ad.  297  (20  E.  C.  L.  R.).    The  indictment  in  Rex 
trdshire,  1  B.  &  Ad.  289  (20  E.  C.  L.  R.),  contained  six  counts,  all  of  which  charged 
t-repair  of  a  bridge,  varying  the  description  in  each  count. 
eg.  9  Derbyshire,  2  Q.  B.  745  (42  E.  C.  L.  R.). 
nU,  p.  462,  et  teg. 

ixv.  Glamorgan,  2  East  356;  Glusburne  Bridge  case,  5  Burr.  2594;  2  Blac.  R. 
X  V.  We^t  Riding  of  Yorkshire,  2  East  342.     And  see  potty  552,  et  teg. 
cording  to  the  doctrine  in  Roberts  v.  Karr,  1  Campb.  262,  in  the  note.    And  see 
tf3. 

I  9.  Northampton,  2  M.  &  S.  262.     In  Rex  v.  Devonshire,  R.  k  M.,  N.  P.  C.  144, 
'.  J.,  held  that  the  county  were  liable  to  repair  a  bridge  by  the  side  of  a  ford, 
•  only  used  by  the  public  in  times  of  floods,  which  made  the  ford  im\iaA««\A^^ %A 
\  was  at  all  times  open  to  the  public. 
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for  not  keeping  it  in  repair  states  that  it  is  used  by  the  King's  subjects,  "  at  their  free 
will  and  pleasure,"  the  variance  is  fktal.(a5) 

But  a  bridge  built  in  a  public  way,  without  public  utility,  is  indictable  as  a  nuisance; 
and  so  it  is  if  built  colorably  in  an  imperfect  or  inconvenient  manner,  with  a  view  to 
throw  the  onus  of  rebuilding  or  repairing  it  immediately  on  the  county. (y) 

Where  a  bridge  is,  in  the  sense  which  has  been  described,  a  bridge  in  a  highway^ 
it  will  of  course  be  as  public  as  the  highway  itself  in  which  it  is  situate,  and  of  which, 
for  the  purpose  of  passage,  it  must  be  understood  to  form  a  part.(z)  All  actual 
obstructions,  therefore,  to  such  bridges  will  come  within  the  rules  alr^y  stated  with 
respect  to  nuisances  to  highways  by  obstruction,(a)  and  do  not  require  a  repetition  in 
this  place.  There  is,  however,  one  case  where  the  defendant  was  indicted  for  not 
repairing  a  house  adjoining  to  a  public  bridge,  which  he  was  bound  to  repair  ra^ont 
(cnurse,  but  permitted  it  to  be  so  much  out  of  repair  that  it  was  ready  to  fell  upon 
people  passing  over  the  bridge ;  it  was  found  by  a  special  verdict  that  the  defendant 
was  only  tenant  at  will  of  the  house :  but  the  Court  adjudged  that  he  ought  to  repair, 
so  that  the  public  $hould  not  be  prejudiced ;  and  though  not  properly  chargeable  to 
repair  the  house  rattone  tenwrx^  yet  that  the  averment  should  be  intended  of  the  posses- 
sion, and  not  of  the  service.(Z>) 

The  nuisances  which  more  frequently  arise  to  the  public  in  respect  of  bridges  are 
in  the  nature  of  nonfeasance^  from  the  neglect  to  keep  them  in  a  proper  state  of  repair. 

As  parishes  are  bound  to  repair  the  public  ways  within  their  district ;  so  the  inhabit- 
ants of  a  county  at  large  are  primd  facie  and  of  common  right,  liable  to  the  repair 
of  all  public  bridges  within  its  limits,  unless  they  can  show  a  legal  obligation  on  some 
other  persons  or  public  bodies  to  bear  the  burthen  :(c)  and  this  without  any  distinction 
as  to  foot,  horse,  or  carriage  bridges.(c?)  The  statute  of  bridges  shows  that  Ihe  burthen 
is  primd  facie  on  the  county ;  and  it  is  exactly  analogous  to  the  liability  of  the 
parish  to  repair  a  road.(c)  But  a  hundred,  or  parish,  or  other  known  portion  of  a 
county,  may  by  usage  and  custom  be  chargeable  to  the  repair  of  a  bridge  erected 
,nc . -^  within  it  (/)  And  a  corporation,  ^aggregate,  either  in  respect  of  a  special 
-I  tenure  of  certain  lands,  or  in  respect  of  a  special  prescription,  and  also  any 
other  persons  by  reason  of  such  special  tenure,  may  be  compelled  to  repair  them.(^) 
A  nd  if  a  part  of  a  bridge  lie  within  a  franchise,  those  of  the  franchise  may  be  chaiged 
with  the  repairs  for  so  much :  also  by  a  special  tenure  a  person  may  be  charged  with 
the  repairs  of  one  part  of  a  bridge,  and  the  inhabitants  of  the  county  be  liable  to 
repair  the  rest  (h)  A  prescription,  that  the  lords  of  the  manor  ought  to  repair  a 
bridge  is  good,  being  laid  ratione  tenurx,  by  reason  of  the  demesnes  of  the  manor.(0 
And,  as  the  obligation  is  by  reason  of  the  demesnes  of  the  manor,  if  part  of  the 

(x)  Rex  V.  The  Marquis  of  Bnckingham,  4  Gampb.  189. 

(.v)  Rex  V.  West  Riding  of  Yorkshire,  2  East  R.  342.     But  see  pott^  p.  554 ;  43  G«o.  3, 
c.  59,  8.  5,  as  to  the  liability  of  counties  to  repair  bridges  thereafter  to  be  erected. 
(z)  Rex  V.  Bucks,  12  East  202,  203. 

a)  AnUj  p.  845,  et  aeq. 

b)  Reg.  V.  Watson,  2  Lord  Rajm.  856. 
[c)  2  Inst.  (TOO,  701,  in  the  comment  upon  the  statute  of  bridges,  22  Hen.  8,  c.  5.   J"® 

reparation  of  public  bridges  was  part  of  the  trinoda  neceaaiicUf  to  which,  by  the  ancient 
law,  every  man's  estate  was  liable,  namely,  expeditio  contra  hosiemy  arcium  eonsiruetiOf  ttp^' 
tium  reparaUo, 

d)  By  Lord  EUenborough,  C.  J.,  in  Rex  v.  Salop,  13  East  97. 

>)  By  Bayley,  J.,  in  Rex  v,  Oxfordshire,  4  B.  &  C.  196  (10  E.  C.  L.  R). 

{/)  Rex  ».  Hendon,  4  B.  &  Ad.  628  (24  E.  C.  L.  R.) ;  Reg  r.  New  Samm,  7  Q.  B.  Wl 
(53  E.  C.  L.  R.);  Rex  v.  Ecclesfield,  1  B.  &  A.  359.  Per  Curiam,  and  this  without  stating 
any  other  ground  than  immemorial  usage.  . 

(g)  1  Hawk.  P.  C.  c.  77,  s.  2;  Bac  Abr.  tit.  BridgtM.  A  body  politic  may  be  bonn<l 
either  ratione  tenurte  sive  pratcriptionit :  but  a  private  person  does  not  appear  to  b«  H*"'® 
upon  a  general  prescription :  2  Inst.  700  ;  13  Co.  33 ;  1  Salk.  358  ;  3  Salk.  77,  381,  ana 
see  ante^  p.  500. 

(h)  Bac.  Abr.  tit.  Bridget;  1  Hawk.  P.  C.  c.  77,  8.  1.  . 

(t)  Reg.  V.  Bucknall,  2  Lord  Raym.  804.  At  niai  priui  (2  Lord  Raym.  792),  Holt,  C.  Jm 
ruled  that  the  prescription  was  good  without  saying  ratione  tenurx^  on  the  P^°'^  .t!L 
the  manor  might  have  been  granted  to  be  held  by  the  service  of  repairing  the  ^^ 
before  the  statute  qttia  emptoret  terrarum^  or  that  the  king  might  make  each  a  grant,  a^^ 
being  bound  by  the  statute :  but  he  afterwards  changed  his  opinion. 
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demesnes  be  granted  to  an  individual,  he  will  be  obliged  to  contribute  to  the  repairs : 
but  the  indictment  may  be  against  any  of  the  tenants  of.  the  demesnes,  and  it  will  be 
DO  defeece  on  an  indictment  against  one  of  them  that  another  is  also  liable.(A;)  And 
where  an  individual  is  liable  to  repair  a  bridge,  his  tenant  for  years,  being  in  pos- 
session, will  be  under  the  same  obligation,  and  liable  to  an  indictment  for  the 
Delect. (/)  We  have  seen  that  the  inhabitants  of  a  district  cannot  be  charged  ratione 
tmitrse,  because  unincorporated  inhabitants  cannot  qud  inhabitants  hold  lands ;  and 
that  a  district  cannot  be  charged  by  prescription  alone,  without  a  consideration,  to 
repair  what  is  not  within  such  district.(m)  As  the  burthen  resting  upon  a  county 
to  repair  the  public  bridges  is  exactly  analogous  to  the  liability  of  a  parish  to  repair 
a  road,  it  is  not  removed  by  an  Act  of  Parliament  directing  trustees  to  lay  out  the 
toDs  thereby  granted  in  repairing  roads,  and  empowering  them  to  make  and  repair 
bridges.  To  an  indictment  against  a  county  for  not  repairing  a  bridge  in  a  highway, 
there  was  a  plea  that,  by  an  Act  of  Parliament  certain  trustees  were  directed  to  lay 
oat  the  tolls  thereby  granted  in  repairing  the  roads,  and  were  empowered  to  make 
ftod  repair  bridges ;  that  the  bridge  in  question  was  erected  by  the  trustees  under 
that  Act ;  that  the  trustees  had  been  liable  to  repairs,  and  had  repaired  the  bridge 
from  the  time  it  was  so  erected ;  and  that  they  were  still  liable  to  keep  it  in  repair : 
the  replication  traversed  that  they  were  so  liable ;  and  the  Court  held  that  the  bridge 
baring  been  erected  for  public  purposes,  in  a  public  highway,  the  common  law 
liability  to  repair  attached  upon  the  inhabitants  of  the  county  as  soon  as  it  w^  built ; 
and  that  the  plea  was  clearly  insufficient  to  exonerate  them,  as  it  did  not  aver  that 
the  trustees  had  funds  adequate  to  the  repair  of  the  bridge.(7t) 

*The  Isle  of  Wight  is  a  division  of  the  county  of  Southampton,  but  has  no  r*K  <  r» 
aqMirate  commission  of  the  peace ;  before  1842  all  public  bridges  in  it,  not  ^ 
lepurable  by  tenure,  had  been  repaired  either  by  the  tithings,  parishes,  or  townships 
in  which  they  were  situate,  or  by  rates  in  the  nature  of  county  rates  levied  on  all  the 
parishes  and  places  in  the  island,  under  the  following  arrangement.  In  1772  the 
island  having  been  assessed  to  the  general  county  rate  with  the  other  parts  of  the 
county,  appeals  were  entered  against  that  assessment,  and  in  1774  an  arrangement 
was  made,  by  consent,  fixing  certain  proportions  to  be  paid  by  the  parishes  in  the 
island  towards  the  general  county  rate,  but  leaving  the  expense  of  bridges  and  the 
house  of  correction  to  be  raised  by  a  local  rate ;  the  order  of  sessions  being  that  "  the 
said  island  be  thereby  adjudged  and  declared  not  to  be  liable  or  subject  to  pay  the 
oomity  bridge  rate  or  to  the  house  of  correction ;  the  Isle  of  Wijjht  agreeing  to  erect 
and  maintain,  from  time  to  time,  houses  of  correction  and  bridges  within  the  said 
island."  After  this  arrangement  the  practice  was  for  the  county  quarter  sessions, 
on  the  application  of  the  justices  for  the  island  division,  to  levy  a  rate,  in  the  nature 
of  a  county  rate,  on  every  parish  in  the  island  for  the  repair  of  the  island  bridges 
and  bridewell.  There  was  no  instance  before  1842  of  the  application  of  the  general 
county  rate  to  the  repair  of  an  island  bridge ;  but  the  justices  of  the  island  used  to 
expend  the  island  rate  made  in  the  manner  above-mentioned  on  the  island  bridges 
and  bridewell.  A  local  Act,  53  Geo.  3,  c.  92,  appointed  commissioners  for  the 
repair  of  the  highways  in  the  island,  with  the  power  of  making  assessments,  and 
enacted  that  all  bridges  previously  repaired  by  any  parishes,  &c.,  within  the  island 
should  for  ever  be  repaired  in  the  same  manner  and  by  the  same  means  as  other 
bridges,  usoally  called  county  bridges,  within  the  said  island,  had  been  accustomed 

(k)  Ibid.  792  ;  Reg.  v.  The  Duchess  of  Buccleugh,   I  Salk.  358.     And  see  anff^  p.  503. 
(I)  Reg.  V.  Bucknali,  2  Lord  Raym.  804.     And  see  Reg.  v.  Watson,  2  Lord  Raym.  856, 
mUi.    See  also  antCy  p.  503. 

1m)  Rex  V.  Machynlleth,  ante^  p.  503. 
n)  Rex  V.  Oxfordshire,  4  B.  &  C.  194  (10  E.  G.  L.  R.).  And  it  seems  that  even  if  the 
fact  of  adeqaate  funds  in  the  hands  of  the  trustees  had  been  averred  and  proved,  the 
county  woaid  still  have  been  primarily  liable,  and  must  have  taken  their  remedy  against 
tbe  trustees.  Bayley,  J.,  said,  '*  It  was  necessary  to  allege  in  the  plea,  and  prove  at  the 
trial,  that  the  trustees  had  funds  adequate  to  the  repair  of  this  bridge.  Even  then,  I  think, 
9  valid  defence  would  not  have  been  made  out ;  for  the  public  have  a  right  to  call  upon 
the  InliabitaDtB  of  the  county  to  repair,  and  they  may  look  to  the  trustees  under  the  Act:" 
Id.  197.  And  Bee  the  opinion  of  Holroyd,  J.,  and  Littledale,  J.  And  see  Rex  o  Nether- 
tkoag,  and  other  cases,  anUf  p.  495. 
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to  be  repaired,  and  that  such  particular  parishes,  &c.,  should  be  dischirged  from  the 
exclusive  burden  of  maintaining  such  bridges,  &c.  It  was  held  that  all  bridges, 
which,  when  the  Act  passed,  were  repairable  by  the  parishes^  &c.,  in  which  they 
were  situate,  were  for  the  future  repairable  by  the  county  generally,  and  that  the  ar- 
rangement of  1774  did  not  affect  the  legal  liability  of  the  county  ;  for  the  sessions 
had  no  authority  to  make  such  a  rate  upon  the  parishes  in  the  island,  nor  could  this 
conventional  mode  of  dividing  the  performance  of  the  legal  obligation  alter  the  right 
9f  the  public,  when  the  liability  to  the  performance  became  a  legal  question.  No 
indictment  could  be  maintained  against  the  island,  which  was  not  a  district  charge- 
able, as  such,  with  any  liability  known  to  the  law,  and  as  the  statutes  had  expressly 
removed  the  obligation  from  the  parishes,  &c.,  the  county  was  bound  to  repair  the 
bridges,  (o) 

^- .p,.       Where  an  Act  recited  that  it  was  convenient  that  a  bridge  *should  be 
'  -'  built  across  the  Thames,  and  empowered  S.  D.  to  build  a  bridge,  at  his  own 
expense,  and  in  consideration  of  the  great  expense  he  would  be  at  not  only  in  build- 
ing the  bridge,  but  in  erecting,  repairing,  and  maintaining  other  matters  necessary 
to  be  erected,  it  should  be  lawful  for  S.  D.,  his  heirs  and  assigns  at  all  times  there- 
after to  t^ke,  for  pontage  or  toll  for  any  passage  over  the  bridge,  certain  sums  ;  and 
a  clause  reciting  that  it  might  happen  that  the  passage  might  for  some  time  become 
dangerous  or  impracticable,  enabled  S.  D.,  his  heirs  and  assigns  to  provide  and  main- 
tain a  ferry  across  the  river,  and  to  take  the  same  sums  for  passage  over  the  river  by 
it  as  were  granted  for  the  toll  or  pontage ;  but  such  ferry  was  not  to  continue  longer 
than  should  be  necessary  for  repairing  or  rebuilding  the  bridge ;  and  the  bridge  was 
not  to  be  a  county  bridge.     A  later  Act  recited  that  it  had  been  found  that  the 
pontage  or  toll  was  greatly  inadequate  to  the  expense  of  building  and  keeping  in 
repair  the  said  bridge,  and  enacted  that  S.  D.,  his  heirs  and  assigns  might  take  the 
tolls  therein  specified.     In  1859  the  principal  arch  of  the  bridge  fell  in,  and  th^ 
defendant,  who  had  become  proprietor  of  the  bridge  in  1829,  thereupon  providec/ 
and  maintained  a  ferry  across  the  river  near  to  the  bridge,  and  for  passage  over  the 
ferry  took  the  tolls  authorized  by  the  Acts ;  and  it  was  held  that  these  Acts  impoeeJ 
upon  the  defendant,  as  proprietor  of  the  bridge,  the  duty  to  repair  and  maintain  it 
as  long  as  he  received  the  tolls. (p) 

In  one  case  a  question  was  made  as  to  the  evidence  on  which  a  jury  might  find 
that  the  defendants  were  an  immemorial  corporation,  and  liable,  in  their  corporate 
character,  to  the  repair  of  a  bridge.  The  evidence  was  of  a  charter  of  Edw.  6, 
granted  upon  the  recited  prayer  of  the  mhahitants  of  the  borough  of  Strafford- 
upon- Avon ^  "  that  the  King  would  esteem  them,  the  inhabitants,  worthy  to  be 
made,,  redivced,  and  erected^  into  a  body  corporate  and  politic ;"  and  thereupon  pro- 
ceeding to  ''^  grant  (without  any  word  of  conjirmafion)  unto  the  inhabitants  of  the 
borough,  that  the  same  borough  should  be  a  free  borough  for  ever  thereafter;"  and 
then  proceeding  to  incorporate  them  by  the  name  of  the  bailiffs  and  burgeaes, 
&c. :  and  this,  it  was  considered,  would,  without  more,  imply  a  new  incorporation. 
But  the  same  charter  recited  that  it  was  an  ancient  borongh^  in  which  a  guild  was 
theretofore  founded,  and  endowed  with  lands,  out  of  the  rents,  revenues^  and  profits 
of  which  a  school  and  an  almshouse  were  maintained,  and  a  bridge  teas  fnm  tijne 
to  time  kept  up  and  repaired  ;  which  guild  was  then  dissolved,  and  its  lands  lat«ly 
come  into  the  King's  hands  j  and  further  recited  that  the  inhahitants  of  the 
borough^  from  time  immemorial^  had  enjoyed  franchises,  liberties j  free  customs, 
jurisdictions^  privileges,  exemptions,  and  immunities,  .by  reason  and  pretence  of  the 
guild,  and  of  charters,  grants,  and  confirmations  to  the  guild,  and  otherwise,  which 
the  inhabitants  could  not  then  hold  and  enjoy  by  the  dissolution  of  the  guild)  and 
for  other  causes,  by  means  whereof  it  was  likely  that  the  borough  and  its  ^«n«r«- 
m^nt  would  fall  into  a  worse  state  without  speedy  remedy ;  and  that  thereupon  tke 
*p*4.ftl  *^^**^^^^  ^f  ^^  borough  had  prayed  the  King's  favor  (for  bettering  w 
-'  *borough  and  government  thereof  and  for  supporting  the  great  charges  which 
from  time  to  time  they  were  bound  to  sustain,)  to  be  deemed  worthy  to  be  made, 
&c.,  a  body  corporate,  &c. :  and  thereupon  the  King,  aft^r  granting  to  the  vo^ 
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o)  Rex  V.  Southampton,  18  Q.  B.  841  (83  E.  0.  L.  R.). 
p)  NichoU  V.  Allen,  1  B.  &  S.  916  (101  E.  C.  L.  R.). 
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iftaots  of  the  borough  to  be  a  corporation  (as  before  stated),  granted  them  the  same 
h(nmd$  and  limits  as  the  horoxigh  and  the  jurisdiction  thereof  from  time  immemorial 
had  extended  to :  and  then  *'  willing  thajb  the  ahnshouse  and  school  should  be  kept 
np  and  maintained  as  theretofore  (without  naming  the  bridge)  and  that  the  great 
(Marges  to  the  borough  and  its  inhabitants  from  time  to  time  incident  might  be 
(hereafter  the  better  sustained  and  supported,^^  granted  to  the  corporation  the  lands 
of  the  late  guild.  There  was  also  parol  evidence,  as  far  back  as  living  memory 
went,  that  the  corporation  had  always  repaired  the  bridge.  And  the  Court  held 
that,  taking  the  whole  of  the  charter  and  the  parol  testimony  together,  the  prepon- 
derance of  the  evidence  was,  first,  that  this  was  a  corporation  by  prescription, 
though  words  of  creation  only  were  used  in  the  incorporating  part  of  the  charter  of 
Edw.  6 ;  and,  secondly,  that  the  burthen  of  repairing  the  bridge  was  upon  such 
prescriptive  corporation,  during  the  existence  of  the  guild,  before  that  charter ; 
though  the  guild  out  of  their  revenues  had,  in  fact,  repaired  the  bridge,  but  only 
in  ease  of  the  corporation,  and  not  ratione  tenurse;  and  that  the  corporation  were 
still  bound  by  prescription ^  and  not  merely  by  tenure,  A  verdict,  therefore,  against 
them  upon  an  indictment  for  the  non-repair  of  the  bridge,  charging  them  as  imm^e- 
moriaJUy  bound  to  the  repair  of  it,  was  held  to  be  sustain  able,  (a) 

Upon  an  indictment  for  the  non-repair  of  Kelham  Bridge,  charging  the  defend- 
ants ratione  tenurse,  they  produced  at  the  trial  a  record  from  the  treasury  of  the 
Court  of  the  receipt  of  the  Exchequer,  setting  forth  a  presentment  in  the  time  of 
Edw.  3,  against  the  Bishop  of  Lincoln,  who  was  thereby  charged  with  the  liability 
to  repair  the  same  bridge.  The  record  stated  a  trial  of  this  presentment  at  the 
spring  afisisses,  20  Edw.  3 ;  and  that  the  jury  found  that  the  bishop  was  not  liable 
to  repair  the  bridge,  and  being  asked  who  of  right  was  bound  to  repair  it,  said  that 
they  were  entirely  ignorant ;  but,  that  the  bridge  was  built  about  sixty  years  before, 
and  then  of  alms  of  the  men  of  the  country  passing  that  way ;  and  that  a  former 
ffishop  of  Lincoln  passing  through  the  country,  charitably  bestowed  40,s.  on  the 
workmen  of  the  said  bridge,  and  not  in  any  other  manner.  The  defendants  also 
Mit  in  a  writ  of  privy  seal,  dated  28th  of  June,  20  Edw.  3,  granting  to  the  men  of 
Kelham  for  three  years,  customs  for  things  for  sale  passing  the  said  bridge,  in  order 
to  repair  the  said  bridge.  It  was  held,  that  these  documents  were  material  to  the 
inue,  and  good  evidence  towards  proving  it.  It  was  argued  that  the  ignorance  of 
the  jury  of  any  other  liability,  and  their  statement  of  the  origin  of  the  bridge,  and 
the  manner  in  which  the  bishop  had  contributed,  by  way  of  charity  and  not  upon 
oompnlsion,  were  beyond  their  province :  but  the  Court  thought  it  could  not  be 
iflBumed  that  at  the  remote  period  of  this  inquiry,  the  functions  of  a  jury  were 
bounded  within  the  same  limits  as  at  *present ;  every  lawyer,  indeed,  knew  r^K^o 
that  the  contrary  was  the  fact ;  with  the  reasonable  presumption  therefore,  ^ 
which  must  always  be  made  in  favor  of  the  regularity  of  proceedings  conducted  by 
proper  authority,  it  might  not  be  too  much  to  hold  that  this  inquest  was  a  public 
proceeding,  in  which  the  jury  might  properly  inquire,  not  only  whether  the  person 
charged,  but  also  in  general  who,  and  whether  any  one  was  liable  to  the  repairs. 
At  the  same  time  there  was  no  necessity  for  going  this  length ;  because,  even  if 
there  should  be  some  irregularity  in  setting  forth  some  particulars  not  inquired  of, 
that  could  not  vitiate  what  was  correctly  done.  The  facts  then,  that  the  bishop 
was  presented  as  chargeable  by  the  men  of  Kelham,  acting  for  the  public,  that  such 
peseotment  ended  with  his  acquittal  on  that  ground,  and  that  it  was  shortly  followed 
bj  the  grant  of  pontage  to  the  men  of  Kelham  for  the  same  repairs,  were  strong  to 
negative  any  immemorial  liability  ratione  teuurse,  because  the  Court  must  suppose 
that  the  presentment  would  rather  have  been  made  against  the  person  so  liable  than 
•gainst  the  bishop;  and  that  the  grant  of  pontage  would  not  have  been  made  at  all.(r) 

The  22  Hen.  8,  c.  5,  s.  1,  called  the  Statute  of  Bridges,  and  made  in  affirmance 
of  the  common  law,  enacts  that  the  justices  of  the  peace  in  every  shire,  franchise, 
eity,  or  borough,  or  four  of  them,  whereof  one  to  be  of  the  quorum,  may  inquire 
and  determine,  in  their  general  sessions,  of  all  manner  of  annoyances  of  bridges 
broken  in  the  highways ;  and  make  such  process  and  pains  on  every  presentment 

!q)  Rex  V.  Stratford-upon-Avon,  14  East  348. 
r)  Reg.  V.  Satton,  8  Ad.  &  E.  516  (35  E.  G.  L.  R.);  3  N.  &  P.  ^Q<). 
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against  the  persons  as  ought  to  be  charged  for  the  making  or  amending  of  sach 
bridges  as  the  King's  Bench  is  used  to  do,  or  as  it  shall  seem  by  their  discretions  to 
be  necessary  and  convenient.  Sees.  2,  3.  enact,  that  where  it  cannot  be  known 
what  hundred,  city,  town,  &o.,  ought  to  make  such  bridges  decayed,  tbey  shall,  if 
without  city,  or  town  corporate,  be  made  by  the  inhabitants  of  the  shire  or  riding; 
and  if  within  any  city  or  town  corporate,  then  by  the  inhabitants  of  such  city  or 
town  corporate;  and  that  if  part  shall  be  in  one  shire,  &c.,  and  part  in  another,  the 
inhabitants  of  each  shall  repair  and  make  such  part  as  lies  within  their  respect- 
ive limits.  Sec.  9  enacts,  that  such  parts  of  highways  as  lie  next  adjoining  to  the 
ends  of  bridges  by  the  space  of  three  hundred  fi^ct,  shall  be  amended  as  oflen  as 
need  shall  require ;  and  that  the  justices,  or  four  of  them,  whereof  one  to  be  of  the 
quorum,  within  their  several  limits,  may  inquire  and  determine,  in  their  genera] 
sessifTDB,  all  annoyances  therein,  and  do  in  everything  concerning  the  same  in  as 
ample  a  manner  as  they  may  do  for  making  and  repairing  bridges,  by  virtue  of  the 
Act.(«)  No  private  bridges  are  within  purview  of  this  statute,  but  only  such  as 
are  common  in  the  highways  where  all  the  king's  liege  people  have  or  may  have 
passage  (t)  Unless  the  justices  of  a  town,  &c.,  be  four  in  number,  and  one  of  the 
quorum,  they  have  no  jurisdiction  under  this  statute.  But  the  justices  of  the 
county  in  which  such  town  (not  being  a  county  of  itself,  and  not  having  the  number 
♦'i^m  of  justices),  shall  lie,  may  ^determine  as  to  the  annoyances  of  bridges  wiUiin 
-I  the  town,  &c.,  if  it  be  known  for  a  certainty  what  persons  are  bound  to 
repair  them  :  but  if  it  be  not  known,  it  seems  that  such  annoyances  are  left  to 
the  remedy  at  common  law.(i*) 

The  term,  ''  riding,"  in  the  22  Hen.  8,  c.  5,  is  not  to  bo  restrained  to  districts 
called  by  that  name,  but  any  division  of  a  county,  which  corresponds  in  its  defini- 
tion to  that  of  a  riding,  is  to  be  included  within  it.  The  Isle  of  Ely,  therefore,  is 
included  within  that  term ;  and  it  is  sufficient  in  an  indictment  for  the  non-repair 
of  a  bridge  within  the  Isle  of  Ely  to  allege  that  the  bridge  is  in  the  Isle  of  Ely, 
out  of  repair,  and  that  the  inhabitants  pf  the  Isle  of  Ely  ought  to  repair  it.(t;) 

It  appears  also  to  have  been  holden,  that  where  the  King  enlarges  the  boundaries 
of  a  city,  by  annexing  part  of  the  county  to  the  county  of  the  city,  the  enlarged 
part  is  to  be  con«?idered  as  parcel  of  the  old  county  of  the  city,  so  as  to  charge  its 
inhabitiints  with  the  repairs  of  bridges  which  were  situate,  at  the  time  when  the 
22  Hen.  8,  c.  5,  was  made,  within  the  county  at  large.  The  point  was  put  upon 
the  ground  that  the  statute  lays  no  absolute  charge  till  a  bridge  is  in  decay ;  so 
that  though,  when  the  statute  was  made,  the  bridges  in  question  were  within  the 
county  of  Norfolk,  yet,  as  they  were  not  then  in  decay,  the  statute  had  no  operation 
upon  them  before  they  were  annexed  to  the  city  of  Norwich.(Mj)  But  where  t 
borough  incorporated  by  charter  with  a  non-intromittant  clause,  was  enlarged  .under 
the  2  &  3  Will.  4,  c.  64,  and  5  &  6  Will.  4,  c.  76,  s.  7,  by  the  addition  of  a  parish 
in  the  same  county  containing  a  bridge,  which  until  that  time  the  county  had  re- 
paired, and  there  was  no  evidence  that  the  borough  had  ever  been  used  to  maintain 
any  bridge,  it  was  held  that  the  transfer  of  the  new  district  did  not  render  the 
borough  liable  to  repair  the  bridge.(a;) 

The  13  &  14  Vict.  c.  64,  s.  5,  recites  that  by  the  5  &  6  Will.  4,  c.  76,  certain 
bridges  and  parts  of  bridges  have  been  included  within  cities  and  boroughs,  which 
bridges  before  that  Act  were  maintained  as  to  the  whole  or  such  parts  thereof  »b 
were  within  such  cities  or  boroughs  by  the  inhabitants  thereof,  and  the  remainiOj 
bridges  and  parts  of  bridges  which  were  not  situate  within  such  limits  were  main- 
tained by  the  counties  or  ridings  respectively  adjoining  thereto,  and  enacts  ti 
"  every  bridge  which  is  wholly  or  in  part  included  within  the  boundary  of  any  suc^ 

(a)  See  the  5  &  6  Will.  4,  c.  50,  8.  21,  post,  p.  559. 

(t)  1  Hawk.  P.  C.  c.  77,  8.  19,  and  see  ante,  p.  541. 

(u)  1  Hawk.  P.  C.  c.  77,  b.  20 ;  2  Inst.  702. 

(»)  Reg.  V.  Isle  of  Ely,  15  Q.  B.  827  (69  E.  C.  L.  R.).     The  Court  held  that  the  «  4  ; 
Will.  4,  c.  87 ;  7  Will.  4,  and  1  Vict.  c.  53,  8.  7,  and  1  Ann.  8t.  1,  c.  18,  s.  1,  showed  tb«i 
the  Isle  of  Ely  was  a  division  of  a  county  corresponding  to  a  riding. 

(w)  Rex  V.  Norwich,  1  Str.  177.    And  see  also  Rex  v.  St.  Peter  in  York,  2  Lord  Bijn. 
1249 ;  Rex  v.  Oswestry,  6  M.  &  S.  361,  pott,  p.  563. 

{x)  Reg.  v.  New  Sarum,  7  Q.  B.  941  (53  E.  G.  L.  R.). 


CHAP.  XXX.  §  IV.]        Widening  or  Rebuilding.  650 

(dtj  or  borough,  the  inhabitants  whereof,  before  the  passing  of  the  said  recited  Act, 
were  by  perscription  or  otherwise  liable  to  and  did  maintain  the  bridges  and  parte 
of  bridges  within  their  respective  cities  and  boroughs,  shall  as  to  the  whole  of  such 
bridges,  if  the  same  is  (stc)  wholly  within  the  limits  of  such  city  or  borough,  or  as 
to  sucli  part  as  is  within  the  limits  of  such  city  or  borough,  if  part  only  is  within 
such  limits,  be  maintained,  altered,  ^widened,  and  repaired,  improved  or  re-  r:(ccei 
built,  under  the  sole  management  and  control  of  the  council  of  such  city  or  ^ 
borough."(y) 

But  though  the  inhabitants  of  a  county,  by  common  right,  and  other  persons,  by 
the  obligations  which  have  been  mentioned,  are  bound  to  repair  existing  bridges, 
no  person  can  be  compelled  to  build,  or  contribute  to  the  building,  any  new  bridge^ 
without  an  Act  of  Parliament;  nor  can  the  inhabitants  of  a  county,  by  their  own 
authority,  change  a  bridge  or  highway  from  one  place  to  another. (2;)     Before  the 
14  Oeo.  2,  c.  33,  the  justices  at  the  sessions  had  no  authority  to  change  the  situation 
of  bridges :  but  by  that  statute  they  were  empowered,  at  their  quarter  sessions,  to 
purchase  any  piece  of  land  adjoining  or  near  to  any  county  bridge,  within  the  limits 
of  their  respective  commissions,  for  the  more  commodious  enlarging  or  convenient 
rebuildiog  the  same;  but  the  land  was  not  to  exceed  an  acre  for  any  such  bridge.(a) 
It  was  considered  by  a  very  learned  judge,  that  this  statute  impliedly  enabled  the 
magistrates  to  alter  the  position  of  bridges  to  suit  the  convenience  of  the  public  :(6) 
but  a  more  recent  statute  expressly  gives  them  that  power  where  bridges  are  so 
much  in  decay  as  to  require  to  be  taken  down.     The  43  Geo.  3,  c.  50,  s.  2,  enacts, 
**  that  where  any  bridge  or  bridges,  or  roads  at  the  ends  thereof,  repaired  at  the 
expense  of  any  county,  shall  be  narrow  and  incommodious,  it  shall  and  may  be 
lawful  to  and  for  the  justices  at  any  of  their  general  quartor  sessions,  to  order  and 
direct  such  bridge  or  bridges  and  roads  to  be  widened,  improved,  and  made  commo- 
dious for  the  public ;  and  that  where  any  bridge  or  bridges,  repaired  at  the  expense 
of  any  county,  shall  be  so  much  in  decay  as  to  render  the  taking  the  same  wholly 
down  necessary  or  expedient,  it  shall  and  may  be  lawful  to  and  for  the  said  justices, 
ut*  aoy  of  their  said  general  quarter  sessions,  to  order  and  direct  the  same  to  be 
rebmlt,  either  on  the  old  site  or  situation,  or  in  any  new  one  more  convenient  to  the 
pia.blic,  contiguous  to  or  within  two  hundred  yards  of  the  former  one,  as  to  such 
justices  shall  seem  meet."     And  the  statute  also  provides  for  the  purchasing  of  land 
oeceasary  for  such  purposes,  not  exceeding  an  acre  at  any  one  bridge ;  and  for  as- 
a  compensation  for  such  land,  by  means  of  a  jury,  where  the  sur\'Hyor  cannot 
for  the  price  with  the  owner,  in  the  same  manner  as  was  done  by  the  13  Geo. 
3.  c.  78,(r)  in  relation  to  highways.     The  justices  in  Quarter  Sessions  have  a  dis- 
cretionary power  under  the  43  Geo.  3,  c.  59,  s.  2,  to  order  a  bridge  to  be  widened, 
and  are  not  bound  to  make  such  an  order  even  if  the  bridge  be  narrow  and  incom- 
ixiodioiis ;  and  it  seems  that  a  presentment  of  the  fact  should  first  be  made  under  the 
proviso  in  that  section. (cc)     By  54  Geo.  3,  c.  90,  s.  1,  these  provisions,  relating  to 
the  purchase  of  land,  are  extended  to  such  buildings  and  other  erections  as  may  be 
"•^cessary  to  be  purchased  for  the  purposes  of  the  43  Geo.  3 ;  and  the  provisions  of 
^3  G^o.  3  (except  such  as  relate  to  bridges  thereafter  to  be  re-prected),(r/)  are 
friended  as  well  to  bridges,  and  the  roads  at  the  ends  thereof,  repaired  by  the  in- 
***bitants  of  hundreds,  and  other  general  divisions  in  the  *iiature  of  hundreds,  rjitKRo 
^   to  bridges  and  the  roads  at  the  ends  thereof,  repaired  by  the  inhabitants  ^ 

Cjp)  The  previous  sections  provide  for  the  repair,  &c.,  of  bridges  within  corporate  cities 
***d  boroughs,  and  for  the  raising  money  for  those  purposes. 

(2)  2  Inst.  700,  701.  By  Magna  Chartiei  it  is  enacted  that  nulla  villa  nee  liber  homo  dit^ 
^^9%^atur  foe fre  pontes  J  aut  riparias,  nisi  qui  ab  antiquo  et  de  jure  facere  consueverunt  tempore 
'^^nrici  regit  avi  nostri.  And  see  2  Inst.  29  ;  Rex  v.  Devon,  4  B.  &  C.  670  (10  E.  C.  L.  R.); 
•'*<>«/,  p.  660. 

(a)  14  Geo.  2,  c.  33,  s.  1.  It  also  provides  for  the  payment  for  the  land  out  of  the 
^^Untj  rates  :  and  its  conveyance  to  such  persons  as  the  justices  shall  appoint,  in  trust 
'^^  the  purposes  of  the  bridge. 

Jb)  Bv  Bailer,  J.,  in  Rex  v.  Glamorganshire,  5  T.  R.  283. 
€)  Repealed  by  the  5  &  6  Will.  4,  c.  50.    This  Act  of  the  43  Geo.  3,  is  not  to  extend  to 
dget  repaired  by  reason  of  tenare,  &c.    Sec.  7. 
(ee)  In  re  Newport  Bridge,  2  E.  &  E.  377  (105  E.  C.  L.  R.).  {d)  Toct^^.  ^^V 
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of  counties.     The  3  Geo.  4,  c.  126,  s.  1*07,  reciting  that  "many  bridges  on  turnpike 
roads  are,  by  prescription,  liable  to  be  repaired  by  certain  parishes,  and  not  by  the 
county  or  counties  in  which  they  arc  situated,  and  which  bridges,  from  change  of 
times  and  circumstances,  are  become  no  longer  sufficiently  convenient  for  the  use  of 
the  public,  without  being  enlarged  or  otherwise  improved,"  enacts,  that  "  it  shall  be 
lawful  for  any  such  county  or  counties,  parish  or  parishes,  respectively,  to  enter  into 
a  composition  or  agreement  with  each  other,  and  by  the  authority  of  those  persons 
who  shall  be  legally  competent  to  make  rates  for  such  county  and  parish  respectively, 
whereby  the  improvement  and  future  repair  of  any  such  bridge  shall  be  undertaken, 
and  lie  upon  the  county  or  counties  in  which  such  bridge  is  locally  situated ;  and 
that  all  rates  made  for  carrying  into  effect  any  such  composition,  agreement,  repairs, 
or  improvement,  shall  be  made  and  assessed  in  the  same  manner  as  other  the  rates 
of  such  county  or  parish  respectively,  and  shall  be  good  and  valid  to  all  intents  and 
purposes  in  the  law  whatsoever." 

Where  the  justices  of  the  county  of  Dorset  had  contracted  for  the  building  of  a 
new  bridge  in  a  different  site,  in  lieu  of  the  old  one,  which  was  ruinous;  and  had 
directed  the  old  bridge  to  be  taken  down  before  the  new  one  was  passable,  for  the 
benefit  of  the  old  materials,  which  were  to  be  used  by  the  contractor  in  finishing  the 
new  bridge ;  the  Court  refused  a  writ  of  prohibition  to  them,  to  restrain  them  fix)in 
pulling  down  the  old  bridge  before  the  new  one  was  passable ;  and  this,  though 
there  were  strong  affidavits  of  the  inconvenience  and  loss  which  would  be  sustained 
by  the  people  in  the  neighborhood,  by  being  obliged  to  use  a  circuitous  way  in  the 
interval.  And  they  referred  the  complainants  to  the  ordinary  remedy  by  indict- 
ment, if  the  pulling  down  the  old  bridge,  imder  these  circumstances,  were  a 
nuisance,  (c) 

The  question,  whether  the  inhabitants  of  a  county,  from  their  common  law  lia- 
bility to  the  repair  of  public  bridges,  are  liable  to  repair  a  bridge  not  originally 
built  by  them,  appears  to  have  been  formerly  a  subject  of  much  discussion.    But, 
after  able  argument  and  great  consideration,  the  principle  waa  established  "  that  if 
a  man  build  a  bridge,  and  it  become  useful  to  the  county  in  general,  the  connty 
shall  repair  it."(/)     Upon  this  principle,  where  the  inhabitants  of  a  township  tooi^ 
down  an  ancient  foot-bridge,  which  they  were  bound  to  repair,  and  built  another i 
for  horses  and  carriages,  in  a  different  and  more  commodious  part  of  the  rive^^ 
which  became  afterwards  of  general  public  utility,  it  was  held  that  this  bridge 
should  be  repaired  by  the  county,  and  not  by  the  township. (y)     And  the  sait»* 
principle  of  the  public  being  obliged  to  support  a  bridge  of  public  utility  has  be^^ 
acted  upon  in  many  subsequent  cases.     Thus  the  county  was  held  liable  to  repa^^ 
a  bridge  erected  in  the  King's  highway,  which  about  forty  years  before  had  be^"* 
erected  by  an  individual,  for  his  private  benefit  and  utility,  and  for  making  a  ooc^^' 
♦55^1  ^^^^0^8  way  to  his  tin-works,  *upon  proof  that  the  public  had  constant^  J 
■'  used  the  bridge  from  the  time  of  its  being  built.(A)     And  where  an  o^ 
foot-bridge  had  been  enlarged,  in  the  first  instance  to  a  horse-bridge,  and  afterwar*^ 
to  a  carriage-bridge,  by  a  township,  at  their  expense,  it  was  recognized  as  the  g®*^^ 
ral  law  that  where  a  township,  or  any  private  individuals,  build  a  new  bridge,  acm  « 
dedicate  it  to  the  public  benefit,  and  it  is  used  by  the  public,  the  onus  of  repairio^ 
it  falls  upon  the  county  at  large.(i)     In  a  case  also  where  the  doctrine  was  fully  '^^' 
vestigated  and  considered,  it  was  held  that  the  county  or  riding  was  liable  to  t^^ 
repair  of  a  bridge  built  by  trustees  under  a  turnpike  Act,  there  being  no  specsm*' 
provision  for  exonerating  them  from  the  common  law  liability,  or  transferring  it    ^ 
others.  (A;) 

Where  it  appeared  that  Queen  Anne,  in  the  year  1708,  for  her  greater  ooa^^ 


(e)  Rex  V.  Dorset,  15  East  594. 

(/)  Glusbume  Bridge  case,  5  Burr.  2594 ;  2  Blac.  R.  685. 

iff)  Id.  Ibid. 

ih)  Rex  V.  GlamorgED,  2  East  356,  note  (a) ;  Bac.  Abr.  Bridget, 

(i)  Rex  V.  The  West  Riding  of  Yorkshire,  2  East  363,  note  (a).  -^ 

(k)  Id.  Ibid  ;  2  East  342,  and  the  circamstance  of  the  trustees  being  enabled  U>  '*^ 
tolls  for  the  support  of  the  roads  was  not  considered  as  taking  the  case  oat  of  the  f  * 
eral  principle. 
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in  passing  to  and  from  Windsor  Castle,  bailt  a  bridge  over  the  Thames,  at 
she!,  in  the  common  highway  leading  from  London  to  Windsor,  in  lieu  of  an 
BDt  feny.  with  a  toll,  which  belonged  to  the  crown ;  and  she  and  her  successors 
ifcained  and  repaired  the  bridge  till  1796,  when,  being  in  part  broken  down,  the 
le  was  removed,  and  the  materials  converted  to  the  use  of  the  King,  by  whom 
Rarry  was  re-established  as  before ;  it  was  held  that  the  bridge  was  a  public  one, 
inble  by  the  inhabitants  of  the  county.(^)  And  where  the  facts  were,  that  a 
i>n  about  forty-five  years  before  had  erected  a  mill,  and  dam  thereto,  for  his  own 
ty  by  which  means  he  deepened  the  water  of  a  ford  through  which  there  was  a 
ic  highway,  but  the  passage  through  which  was,  before  the  deepening,  very  in- 
enient  at  times  to  the  public,  and  the  miller  had  afterwards  built  a  bridge  over 
hich  the  public  had  ever  since  used ;  it  was  decided  that  the  county,  and  not 
miller,  were  chargeable  with  the  reparation. (m)  In  this  case  the  Court  was 
hi  pressed  by  an  ancient  authority  to  this  efiect :  ^'  If  a  man  erect  a  mill  for  his 
profit,  and  make  a  new  cut  for  the  water  to  come  to  it,  and  make  a  new  bridge 

it,  and  the  subjects  use  to  go  over  this  as  over  a  common  bridge ;  this  bridge 
t  to  be  repaired  by  him  who  has  the  mill,  and  not  by  the  county,  because  he 
49d  it  for  his  own  benefit. "(n)  And  as  that  authority  seemed  to  constitute  an 
laly  in  the  law,  and  to  be  at  varience  with  all  the  cases,  the  record  of  the  case 
examined.  From  this  it  appeared  that  the  real  question  was  on  an  obligation 
pair  by  reason  of  the  tenure  of  certain  lands ;  and  that  no  such  question  as  was 
oaed,  namely,  of  a  legal  obligation  resulting  from  the  building  of  the  bridge  by 
aill-owner  for  his  benefit,  was  ever  directly  or  indirectly  decided,  or  could  properly 

been  argued. (o)     Relieved,  therefore,  from  this  case,  the  (^urt  considered  the 
orities  from  first  to  last  as  uniform ;  and  as  establishing  the  ^doctrine  rtifip^A 
if  a  private  person  built  a  private  bridge,  which  afterwards  becomes  of  ^ 
ic  convenience,  the  county  is  bound  to  repair  'it(p) 

I  these  cases  there  is  always  that  which  is  to  be  considered  as  an  acquiescence 
le  county.  The  county  is  not  liable,  except  for  bridges  made  in  highways ; 
as  the  makiug  of  the  bridge,  and  thereby  obstructing  the  road  while  the  bridge 
iking,  may  be  treated  as  a  nuisance,  and  the  county  may,  if  it  think  fit,  stop  its 
rera  by  indictment,  the  forbearing  to  prosecute  in  that  way  is  an  acquiescence 
lie  county  in  the  building  of  the  bridge. (g) 

ut  though  a  bridge  built  by  an  individual  may  thus  become  public,  yet  it  will 
become  so  from  the  mere  circumstance  of  its  being  built  in  a  public  way ;  and  it 
Mirs  to  have  been  considered  that  a  bridge  built  in  a  public  way,  without  public 
ty,  or  built  colorably  in  an  imperfect  or  inconvenient  manner,  with  a  view  to 
w  the  burthen  of  rebuilding  or  repairing  it  immediately  on  the  county,  may  be 
cted  as  a  nuisance. (r)  A  protection  is  also  given  to  counties  by  the  43  Geo.  3, 
9,  from  the  burthen  of  repairing  certain  bridges,  erected  aft;er  the  24th  June, 
3.  For  the  more  clearly  ascertaining  the  description  of  bridges,  which  inhab- 
ts  of  counties  ahull  be  liable  to  repair  and  maintain,  sec.  5  enacts,  ^'  that  no  bridge 
iifter  to  be  erected  or  built  in  any  county,  by  or  at  the  expense  of  any  individual 
irivate  person  or  persons,  body  politic  or  corporate,  shall  be  deemed  or  taken  to 

)  Rex  r.  Bucks,  12  East  192. 
«)  Rex  V.  Kent,  2  M.  &  S.  513. 

i)  1  Roll  Abr.  368,  citing  the  8  Edw.  2,  as  adjudged  in  B.  R.  for  Bow  Bridge  and  Chan- 
Bridge  against  the  Prior  of  Stratford. 

))  See  a  copy  of  the  record  :  2  M.  &  S.  520,  et  ttq.  But  see  the  observations  on  this 
»rd  and  case  in  Reg.  v.  Ely,  15  Q.  B.  827  (69  E.  G.  L.  R),  and  tembUj  that  the  case 
'  be  rightly  stated  by  Rolle. 

p)  Rex  V.  Kent,  2  M.  &  8.  520.  The  same  doctrine  appears  to  have  been  laid  down 
I  ago  in  a  case  cited  by  Northey,  attorney-general,  in  Rex  v.  Wilts,  1  Salk.  359. 
b  respect  to  the  property  in  the  materials  of  a  bridge,  when  dedicated  to  the  public, 
till  continues  in  the  individual,  subject  to  the  right  of  passage  by  the  public,  so  that, 
in  severed  and  taken  away  by  a  wrong-doer,  he  may  maintain  trespass  for  the  aspor- 
od:  Harrison  v.  Parker,  6  East  154. 

r)  By  Bayley,  J.,  in  Rex  v.  St.  Benedict,  4  B.  &  A.  450  (6  B.  C.  L.  C).     Antty  p.  496. 
there  seems  no  necessity  for  anything  like  an  adoption  in  this  case  any  more  than  in 
eaie  of  a  road  :  Reg.  v.  Leake,  anttj  p.  496. 
r)  Bex  V,  The  West  Riding  of  Yorkshire,  2  East  342. 
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be  a  county  bridge,  or  a  bridge  which  the  inhabitants  of  any  county  shall  be  com- 
pellable or  liable  to  maintain  or  repair,  unless  such  bridge  shall  be  erected  in  a  sub- 
stantial and  commodious  manner,  under  the  direction  or  to  the  satisfaction  of  the 
county  surveyor,  or  person  appointed  by  the  justices  of  the  peace  at  their  general 
quarter  sessions  assembled,  or  by  the  justices  of  the  peace  of  the  county  of  Lancas- 
ter, at  their  annual  general  sessions;  and  which  surveyor,  or  person  so  appointed,  is 
hereby  required  to  superintend  and  inspect  the  erection  of  such  bridge,  when  there- 
unto requested  by  the  party  or  parties  desirous  of  erecting  the  same ;  and  in  case 
the  said  party  or  parties  shall  be  dissatisfied,  the  matter  shall  be  determined  by  the 
said  justices  respectively  at  their  next  general  quarter  sessions,  or  at  their  annual 
general  sessions  in  the  county  of  Lancaster. "(s)  It  baa  been  observed,  upon  this 
statute,  that  it  was  passed  to  limit  the  liability  of  the  county  to  those  cases  only 
where  the  new  bridge  is  substantially  built,  it  shows  sufficiently,  that  by  the  common 
♦^'I'll  ^^^  ^^^y  would  otherwise  be  liable  to  the  repair  of  *all  the  new  bridges 
-I  which  might  be  erected  within  their  district.(<) 

Where  an  ancient  bridge  in  the  Isle  of  Wight  had  always  been  repaired  by  the 
titbing,  in  which  it  was  situate,  down  to  the  passing  of  the  53  Geo.  3,  c.  92,  under 
the  circumstances  mentioned  in  a  former  page,(M)  and  in  1814  after  the  passing  of 
that  Act,  the  bridge  being  out  of  repair,  the.  justices  for  the  island  caused  a  bridge 
of  greater  width  than  the  old  one  to  be  built  in  a  different  position,  higher  up  the 
river,  and  the  expense  was  paid  out  of  the  local  rate  ordered  by  the  quarter  sessions 
of  the  county  in  the  manner  mentioned  at  a  former  page,(«;)  and  levied  on  the  in- 
habitants of  the  island,  but  the  directions  of  the  43  Geo.  3,  c.  59,  were  not  complied 
with ;  it  was  held  that  the  county  was  liable  to  repair  the  new  bridge,  (tr) 

Upon  an  indictment  for  the  non-repair  of  a  bridge,  it  appeared  that  the  bridge 
had  been  widened  subsequently  to  the  43  Geo.  3,  c.  59,  by  the  trustees  of  a  turn- 
pike road ;  the  bridge  had  originally  been  built  by  them,  but  had  not  before  been 
chargeable  to  the  county.  The  statutes  under  which  they  had  acted  gave  them  a 
discretionary  power  to  erect  bridges;  and  the  funds  of  the  trusts  were  made  appH- 
cable  to  the  repairs.  The  public  had  used  the  bridge  in  its  present  state  for  a 
number  of  years;  the  jury  found  that  it  was  necessary  to  have  a  bridge  or  culvert 
for  the  passage  of  a  stream  at  the  place  in  question ;  that  a  bridge  was  better  for 
the  public ;  but  that  a  culvert  would  suffice,  and  would  be  beneficial.  It  was 
objected  that  this  was  substantially  a  bridge  erected  since  the  43  Geo.  3,  and  not 
having  been  built  under  the  direction  of  the  county  surveyor,  the  county  was  not 
liable  to  repair  it.  But  the  Court  held  that  the  county  were  liable ;  the  bridge 
existed  and  was  used  by  the  public  before  the  Act,  and  the  county  were  bound  to 
repair  it ;  the  trustees  widened  it  after  the  Act  came  into  force,  but  it  continued 
the  same  bridge.  The  case  of  a  bridge  widened,  as  in  the  present  instance,  appears 
not  to  have  occurred  to  the  legislature ;  at  all  events,  it  is  not  within  the  words  of 
the  section.  As  to  the  finding  of  the  jury,  as  they  were  of  opinion  that  a  bridge 
was  better  than  a  culvert,  the  verdict  of  guilty  was  right. (cc) 

Where  before  the  43  Geo.  3,  c.  59,  there  had  been  a  bridge  used  as  a  carriage- 
bridge,  and  which  the  county  repaired ;  the  abutments  on  each  side  of  the  riv 
were  of  stone,  but  all  the  rest  of  the  bridge  was  wood ;  in  1807  the  wooden  part  o 
the  bridge  was,  during  a  flood,  carried  some  distance  down  the  river,  but  the  abui 
ments  remained,  and  such  part  of  the  old  wooden  work  as  was  fit  for  the  p 
together  with  some  new  materials,  were  replaced  on  the  abutments  at  the  expense 
the  parish,  and  the  bridge  was  made  about  two  feet  wider  than  it  was  before,  and  t 
bridge  had  ever  since  been  used  by  the  public ;  it  was  held  that  this  was  substantial? 

(a)  Sec.  7  provides,  that  nothing  in  the  Act  contained  shall  extend  to  any  bridges 
roads  which  any  person  or  persons,  bodies  politic  or  corporate,  is,  are,  or  shall  be  lift 
to  maintain  or  repair  by  reason  of  tenure  or  by  prescription,  or  to  alter  or  affect  the  ri 
to  repair  such  bridges  or  roads. 

't)  By  Abbott,  C.  J.,  in  Rex  v.  Netherthong,  2  B.  &  A.  183. 

tt)  AntCj  p.  546.  (»)  Ante^  p.  546. 

[w)  Reg.  V.  Southampton,  Sandown  Bridge  case,  18  Q.  B.  841  (83  E.  0.  L.  R.).  Itr»t 
seems  that  the  ground  of  this  decision  was,  that  this  bridge  was  bnilt  by  the  jasttr'* 
the  county,  and  not  by  *<  any  individual  or  private  person." 

(z)  Rex  V.  Lancashire,  2  B.  &  Ad.  813  (22  E.  G.  L.  R.). 
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the  same  bridge  as  that  which  existed  before  1807,  and  that  the  county  were  liabk 
to  repair  it.(y) 
*Tbe  words  of  the  43  Geo.  3,  c.  59,  s.  5,  comprehend  every  kind  of 


persoos,  by  whom  or  at  whose  expense  a  bridge  is  built.     Where,  therefore, 
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a  bridge  was  erected  after  the  passing  of  the  Act,  by  trustees  appointed  by  a  local 
taropike  Act,  but  not  under  the  direction  or  to  the  satisfaction  of  the  county 
sunreyor,  &c.,  it  was  held  that  it  was  not  a  bridge  which  the  county  was  bound  to 
repair,  (z) 

It  may  be  useful  shortly  to  notice  a  few  cases  in  which  counties  have  been  holden 
not  to  be  Ibble  to  repair  certain  bridges  built  by  companies  •or  trustees  under  par- 
ticular Acts  of  Parliament. 

Where  the  Medway  Navigation  Company,  being  empowered  under  a  local  Act  to 
make  the  river  navigable,  and  to  take  tolls,  and  ''  to  amend  or  alter  such  bridges  or 
highways  as  might  hinder  the  passage  or  navigation,  leaving  them  or  others  as  con- 
lenient  in  their  room^^  had,  forty  years  before,  destroyed  a  ford  across  the  river  in 
tlie  common  highway,  by  deepening  its  bed,  and  built  a  bridge  over  the  same  place; 
it  was  held  that'  they  were  bound  to  keep  such  bridge  in  repair,  as  under  a  con- 
tinuing condition  to  preserve  the  new  passage  in  lieu  of  the  old  one,  which  they 
destroyed  for  their  own  benefit.(a) 

A  case  not  distinguishable  in  principle  from  the  foregoing  was  decided  shortly 
Afterwards.  A  canal  company,  authorized  by  an  Act  of  Parliament  to  make  the 
river  Bain  navigable,  and  to  make  and  enlarge  certain  navigable  cuts,  and  build 
bridges  and  other  works  connected  with  the  navigation,  made  a  navigable  cut,  and 
deepened  a  ford  which  crossed  the  highway,  for  their  own  benefit,  and  thereby  ren- 
dered a  bridge  necessary  for  the  passage  of  the  public,  which  was  accordingly  built 
uX  the  expense  of  the  company  in  the  first  instance ;  and  it  was  held  that  the  com- 
pany (who  were  found  to  have  profitable  funds  for  the  purpose)  were  bound  to  main- 
tain \t,{h) 

The  49  Geo.  3,  c.  84,  appoints  trustees  for  taking  down  the  old  and  building  a 
new  hridge  over  the  river  Tone,  and  empowers  them  to  take  tolls ;  and  enacts,  that 
i^  shall  be  lawful  fur  them,  out  of  the  moneys  received,  to  build  a  new  bridge,  &c., 
And  Tests  the  property  in  the  old  and  new  bridge,  during  the  continuance  of  the 
.A.ct,  in  the  trustees ;  and  further  enacts,  that  as  soon  as  the  purposes  of  the  Act 
aliall  be  executed,  then  and  from  thenceforth  the  tolls  shall  cease,  and  the  bridge, 
&c.,  shall  be  repaired  by  such  persons  as  are  bv  law  liable  to  repair  the  old  bridge. 
Upon  this  statute  it  was  decided  that,  during  the  time  the  trustees  were  engaged  in 
executing  the  powers  of  the  Act,  and  before  they  had  completed  them,  the  county 
wmB  not  liable  to  repair  the  bridge,  (c) 

The  commissioners  appointed  by  the  22  Car.  2,  to  make  the  river  Waveney  navi- 

mble,  were  authorized  to  cut  through  any  land  they  thought  fit,  and  make  channels. 

^liOT  cut  through  a  highway;  and  that  cut  made  a  bridge  over  it  necessary  for  the 

<tibuc,  though  such  bridge  was  of  no  use  to  navigation.     A  '^'bridge  was   r^ieeij 

ooordingly  made,  but  by  whom  did  not  appear  ]  and  the  bridge  being  out  ^ 

r  repair,  an  indictment  was  preferred  against  the  proprietor  of  the  navigation  (who 

tceived  tolls  upon  the  navigation)  for  not  repairing  it.     Upon  a  case  reserved,  he 

tntended,  that  he  was  not  liable :  but  the  Court  held  clearly  that  he  was ;  for  by 

e  act  of  his  predecessors  the  bridge  was  made  :  they  cut,  not  for  public  purposes, 

it  fbr  private  benefit;  and  the  county  could  not  be  called  upon,  for  it  could  be  no 

vantage  to  them  to  have  a  bridge  in  lieu  of  solid  ground. (cf  ) 

To  an  indictment  against  the  Isle  of  Ely,  for  not  repairing  a  bridge  situated 

bin  it,  the  defendants  pleaded  that  the  river,  over  which  the  bridge  was  erected, 

)  Rex  r.  DeTonshire,  5  B.  &  Ad.  383  (27  E.  G.  L.  R.) ;  2  N.  &  M.  212. 

\  Rex  V.  Derbyshire,  3  B.  &  Ad.  147  (23  £.  G.  L.  R.). 
Rex  V.  Kent,  13  East  220. 
Rex  V.  Lindsey,  14  East  317. 

Rex  V.  Somerset,  16  East  305.    Lord  Ellenborough,  G.  J.,  intimated  an  opinion,  that 
tmttees  were  dilatory  in  executing  the  powers  of  the  Act,  the  Gourt  of  King's 
,  Qpon  application,  would  lend  its  aid  to  expedite  their  Ainctions. 
leg.  V.  Kerrison,  3  M.  &  S.  526. 


557  Of  Nuisances  to  Public  Bridges.  [book  it. 

was  an  artificial  cut  made  across  an  existing  highway  by  the  Adventorers  for  the 
purpose  of  draining  the  Bedford  Level,  by  virtue  of  certain  powers  under  a  commis- 
sion of  sewers;  that  the  said  river  intersected  and  rendered  wholly  impassable  t\^e 
said  highway,  and  that  the  Adventurers,  under  the  powers  aforesaid,  erected  tlie 
said  bridge  over  the  said  river  to  enable  the  public  to  pass  as  they  otherwise  wovi^ 
have  done ;  that  the  river  was  made  for  the  benefit  of  the  Adventurers,  and  '^«& 
maintained  by  them  until  the  15  Car.  2,  c.  17,  when  the  property  in  the  river    snd 
its  banks,  and  in  the  bridge,  and  in  the  lands  benefited  by  the  river,  became  ve^tei 
in  the  corporation  of  the  Conservators  of  the  Fens  j  and  that  the  river  was  ^^m 
that  time  maintained  by  the  corporation  for  their  own  benefit,  and  that  they  ftziave 
continually  repaired  the  said  bridge,  and  still  are  liable  to  repair  the  same ;        and 
upon  demurrer  the  Court  of  Queen's  Bench  held  that  this  plea  disclosed  a  valic3  de- 
fence.    And  Patteson,  J.,  in  delivering  the  considered  judgment  of  the  Court,    asaid 
^^  the  principle  appears  to  be  this,  undoubtedly  a  just  one,  that  where  th^   ace 
making  the  bridge  necessary,  though  authorized  to  be  done,  interferes  withm    the 
public  rights,  and  is  done  primarily  for  private  purposes,  and  the  public  use,    :£roni 
which  the  public  benefit  is  inferred,  it  is  to  be  referred  only  to  the  act,  because  made 
necessary  by  it,  the  public,  indeed,  remaining  only  with  the  same  convenience  "^hicb 
it  had  before,  the  authority  to  do  the  act  is  conditional  only,  equally  whether  the 
condition  be  expressed  or  implied ;  and  the  condition  also  is  in  both  cases  oontino/ng 
so  long  as  the  act  continues  whereby  the  public  right  is  interfered  with.     And  as 
the  obligation  here  insisted  on  arises  from  the  party's  own  act,  which  would  be  on- 
lawful  unless  such  obligation  could  be  complied  with,  the  case  steers  clear  of  mj 
consideration  as  to  the  existence  of  funds :  for  the  party  bringing  the  duty  upoo 
himself  for  his  own  purpose  cannot  object  the  want  of  funds  fi)r  the  perfbrmanoe  of 
it.     It  appears  to  us,  that  when  the  Adventurers  first  cut  the  drain,  and  interrapted 
the  public  highway,  that  act,  however  authorized  by  commissioners  of  sewers  ot 
other  power  vested  in  them,  was  done  for  their  own  use,  benefit,  and  convenienoCj 
and  could  be  legal  only  on  the  condition  of  substituting  another  highway,  whicl^ 
could  bo  only  by  a  bridge  as  convenient  for  the  public  as  the  old  highway  \(t)  th^^ 
♦fi'ifti   ^^  public  were  in  truth  no  gainers  by  the  change;  *they  were  by  tla^ 
-I   hypothesis  merely  placed  in  the  same  situation  as  before ;  and  that  the  conl'^' 
tion  which  was  necessary  to  legalize  the  first  cutting  of  the  drain  was  and  is  a  co^^' 
tinning  one :  the  instant  it  is  broken,  the  indefeasible  rights  of  the  public  revir^^' 
and  the  cut  becomes  a  nuisance.     We  think,  therefore,  that  the  plea  is  in  substanc^^ 

good.'X/)  .   ,  __£ 

it  has  been  seen,(^)  that  by  the  22  Hen.  8,  c.  5,  it  is  enacted,  that  such  parts 

highways  as  lie  next  adjoining  to  the  ends  of  bridges,  by  the  space  of  three  hunt' 

feet,  shall  be  amended  as  ofien  as  need  shall  require ;  but  it  does  not  say  by  wh( 

they  shall  be  amended.     It  proceeds,  however,  to  provide  that  the  justices  may  ii 

quire  and  determine  and  do  in  everything  concerning  the  same  in  as  ample  a  manoi 

as  they  may  do  for  making  and  repairing  bridges  by  virtue  of  that  Act.(^) 

early  as  the  reign  of  Edw.  3,  the  judges  understood  the  approaches  to  a  bridge 

be,  as  it  were,  excrescences  of  the  bridge  itself,  and  that  the  charge  of  repairin-^^.^ 

them  was  considered  as  belonging,  primd  facie^  to  the  party  charged  with  the  repa'      -*^ 

of  the  bridge  itself.     To  an  indictment  against  an  abbot,  for  the  non-repair  of  * 

bridge,  he  pleaded  that  he  was  only  bound  to  repair  two  arches  of  it,  and  the  jo^^^ 

found  that  he  was  bound  only  to  the  repair  of  two  arches,  and  the  bridge  over  th — ^® 

stream  of  the  water,  et  non  fine$  etusdem  pontis.     This  was  pleaded  by  him  to  * 

second  indictment,  and  the  record  read :  yet  Knivet,  J.,  said,  "  We  intend  that  J^^?^ 

are  bound  to  repair  the  bridge,  and  the  highway  applying  to  the  one  end  and  to  t^^^^ 

other ;  although  the  soil  be  in  another,  because  the  easement  shall  be  preserved  ^^^-^[ 

the  people." (A)     It  has  been  decided,  upon  the  authority  of  the  preceding  case,  tl 

by  the  common  law,  declared  and  defined  by  this  statute,  and  other  subseqac 

(e)  The  words  in  the  report  are,  **  as  the  old  orUj^^  obviously  an  error. 
?/)  Reg  V.  Ely,  15  Q.  B.  827  (69  E.  C.  L.  R.). 
(g)  Ant€j  p.  649. 

(A)  The  Abbot  of  Combe's  case,  43  Ass.  275,  B.  pi.  37,  as  aUted  in  the  Jodgment  of  ^' 

Court  in  Reg.  v.  Sutton,  8  A.  A  E.  71  (35  E.  C.  L.  R.). 
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e8,(t)  the  iDhabitants  of  a  oountj  liable  to  the  repair  of  a  public  bridge 
able  also  to  repair  to  the  extent  of  three  hundred  feet  of  the  highway  at 
end  of  it;  and  that,  if  indicted  for  not  repairing  such  highway,  they  can 
szonerate  themselves  by  pleading  specially  that  some  other  is  bound  to  repair 
prescription  or  tenure. (A;)     And  it  seems  that  private  persons  are  equially 

may  be  considered  settled  that  where  the  liability  to  repair  a  bridge  attaches 
e  general  law,  the  liability  to  repair  the  approaches  to  the  bridge  for  the 

of  three  hundred  feet  follows  the  same  rule.  A  corporation,  therefore,  liable 
€9cription,  to  repair  a  bridge,  is  also,  |>nmd  faeie,  liable  to  repair  the  highway 
I  extent  of  three  hundred  feet  at  each  end ;  and  such  presumption  is  not  re- 
1  by  proof  that  the  corporation  have  been  known  only  to  repair  the  bridge, 
hftt  the  only  repairs  known  to  have  been  done  to  the  highway  have  been  per- 
d  by  commissioners  under  a  turnpike  road  Act.  The  corporation  of  Lincoln, 
L  18  a  county  of  itself,  had,  from  time  immemorial,  exclusively  repaired  the 

of  a  bridge,  and  were  *liable  by  prescription  to  repair  it,  but  there  was  rj»cRRQ 
idencc  that  any  part  of  the  highway  at  each  end  of  the  bridge  had  ever  ■- 
rewired  by  the  corporation,  or  by  the  parish  in  which  it  was  situated,  but  the 
i  of  the  highway,  including  the  part  of  it  which  passed  over  the  bridge,  had, 
'  back  as  living  memory  went,  been  repaired  by  commissioners  imder  a  turn- 
Act  of  the  29  Geo.  2.  c.  84 ;  it  was  contended,  that  a  prescriptive  liability 
adependent  of  the  common  law,  and  must,  in  each  case,  be  measured  by  its 
tzact  limits,  which,  in  the  present  instance,  were  confined  to  the  bridge  itself. 
18  nothing  appeared,  by  which  the  liability  to  repair  the  approaches,  as  parcel 
e  prescriptive  liability  to  repair  the  bridge,  was  excluded ;  and  as  the  non-re- 
>y  the  parish,  or  the  county,  and  the  non-repair,  de  facto,  by  the  defendants, 

explained  by  the  repairs  having  been  done  tor  a  great  number  of  years,  by  a 
created  by  a  modern  act,  were  both  consistent  with  a  prescriptive  charge,  de 
having  been  all  the  time  existing  and  binding  on  the  defendants ;  it  was  held, 
in  the  absence  of  any  evidence  to  the  contrary,  the  prescription  to  repair  the 
e  must  be  intended  to  include  within  it  the  repair  of  the  approaches  to  it, 

the  same  principle,  which  has  united  the  approaches  of  the  bridge  to  the 
;e  itself,  in  the  case  of  a  common  law  liability,  that,  namely,  of  rendering 
lete  the  benefit  to  the  public,  from  the  repair  of  the  bridge  itself.(m) 
It  where  a  new  and  substantial  bridge,  of  public  utility,  was  built  within  one 
tT|  and  adopted  by  the  public,  it  was  held  that  the  inhabitants  of  that  county 
bonnd  to  repair  it,  although  it  was  built  within  three  hundred  feet  of  an  old 
re,  repairable  by  the  inhabitants  of  another  county,  who  were  bound  as  a  mat- 
f  course  under  the  22  Hen.  8,  c.  5,  to  maintain  three  hundred  feet  of  road 
niog  to  their  bridge,  though  it  lay  in  the  other  county.  The  Court  said,  that 
3  the  space  where  the  bridge  was  built  continued  a  road,  it  was  repairable  as 
of  the  old  bridge ;  but  that  when  there  was  a  substantial  bridge  built  upon  it, 

bridge  was  repairable,  as  a  bridge  by  the  inhabitants  of  the  county  in  which 
18  situated,  according  to  the  statute.(n) 

It  now  by  the  6  &  6  Will.  4,  c.  50,  s.  21,  **if  any  bridge  shall  hereafler(o)  be 
,  which  bridge  shall  be  liable  by  law  to  be  repaired  by  and  at  the  expense  of 
oonoty  or  part  of  any  county,  then  and  in  such  case  all  highways  leading  to, 
og  over,  and  next  adjoining  to  such  bridge  shall  be  from  time  to  time  repaired 
le  parish,  person,  or  body  politic  or  corporate,  or  trustees  of  a  turnpike  road, 
were  by  law  before  the  erection  of  the  said  bridge  bound  to  repair  the  said 
ways  :  provided  nevertheless,  that  nothing  herein  contained  shall  extend  or  be 
:nied  to  extend  to  exonerate  or  discharge  any  county  or  any  part  of  any  county 

1  Anne,  st.  1,  c.  18,  ss.  3,  5,  13,  and  12  Geo.  2,  c.  29. 

Rex  V.  West  Riding  of  Yorkshire,   7  East  588,  and  the  judgment  was  afterwards 
led  in  the  House  of  Lords,  5  Taunt.  284  (1  B.  C.  L.  R.). 
3  Chit.  C.  L.  589. 

)  Rex  V.  The  Mayor  of  Lincoln,  8  Ad.  k  Ell.  65  (35  E.  C.  L.  R.)  ;  3  N.  A  P.  273. 
Rex  V,  Devon,  14  East  477. 
The  Act  came  into  operation  on  the  20th  of  March,  1836. 
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from  repairing  or  keeping  in  repair  the  walls,  banks,  or  fences  of  tlie  raised  cause- 
ways and  raised  approaches  to  any  such  bridge,  or  the  land  arches  thereof." 
♦ftfiOl  It  seems  clear  that  those  who  are  bound  to  repair  public  bridires  ^must 
^  make  them  of  such  height  and  strength  as  shall  be  answerable  for  the  comae 
of  the  water,  whether  it  continues  in  the  old  channel,  or  makes  a  new  one ;  and 
that  they  are  not  punishable  as  trespassers  for  entering  on  any  adjoining  land  for 
such  purpose,  or  for  laying  on  the  materiab  requisite  for  such  repairs.(j9)  The 
Court  of  King's  Bench  once  intimated,  that  if  a  bridge  used  for  carriages,  though 
formerly  adc({uate  to  the  purpose  intended,  were  not  of  a  sufficient  width  to  meet 
the  present  public  exigencies,  owing  to  the  increased  width  of  carriages,  the  burthen 
of  widening  it  must  be  borne  by  those  who  are  bound  to  repair  the  bridge  :(^)  but 
in  the  House  of  Lords,  on  error,  this  point  was  considered  as  doubtful.(r)  And, 
it  has  since  been  held,  that  the  obligation  upon  a  county  is  only  to  repair  a  bridge 
to  the  extent  to  which  that  bridge  has  been  originally  given  to  the  public,  and  that 
they  are  not  bound  to  widen  it  («) 

The  tjixing  and  collecting  moneys  for  the  repairing  of  bridges,  and  the  highways, 
at  the  ends  thereof,  were  first  regulated  by  22  Hen.  8,  c.  5,  and  afterwards  by  the 
1  Anne,  stat.  1,  c.  18,  by  which  the  justices  at  their  quarter  sessions  were  empow- 
ered, upon  presentment  of  any  bridge  being  out  of  repair,  to  make  assefismeDts 
upon  every  town  or  place  within  their  commissions  for  the  charges  of  the  repairs. 
The  12  Geo.  2,  c.  2^,  s.  1,  for  the  better  collection  of  such  moneys,  appointed  that 
they  should  be  paid  out  of  the  general  county  rate ;  but  sec.  13  enacted,  that  no 
money  should  be  applied  to  the  repair  of  any  bridge,  until  a  presentment  should  be 
made  by  the  grand  jury  of  its  want  of  reparation.     The  43  Geo.  3,  c.  59,  s.  2, 
also  enacted,  that  no  money  should  be  applied  to  such  purposes  until  presentnunt 
made  of  the  inhufficiency  or  want  of  reparation  of  such  bridges.     The  52  Geo.  3, 
c.llO,  and  55  Geo.  3,  c.  143,  make  alterations  in  this  respect,  and  sec.  5  of  the 
latter  Act  enacts,  that  ^'  it  shall  and  may  be  lawful  to  and  for  the  justices  of  the 
peace  of  any  county,  city,  riding,  division,  town  corporate,  or  liberty,  at  their  gene- 
ral quarter  sessions  respectively,  to  contract  and  agree,  or  to  authorise  any  other 
person  or  persons  to  contract  and  agree,  with  any  person  or  persons,  for  the 
maintaining  and  keeping  in  repair  any  county,  or  hundred  bridge,  and  the  road 
over  such  county  or  hundred  bridge,  and  so  much  of  the  roads  at  the  ends  thereol 
as  are  by  law  liable  to  be  repaired  at  the  expense  of  any  such  county,  hundred, 
city,  riding,  division,  town  corporate,  or  liberty,  or  any  part  of  the  same;  and  the 
said  justices  are  hereby  empowered  to  order  such  sum  or  sums  of  money  as  may 
be  contracted  for  and  agreed  to  be  paid  for  the  repairing,  amending,  and  supportin 
such  bridges,  and  the  roads  over  the  same,  or  the  ends  thereof,  to  be  paid  (in 
where  the  county  is  liable  to  the  repair  thereof)  by  the  treasurer  of  the  county  oui 
*5611  ^^  ^^^  county  rate:  or  (in  cases  where  the  hundred  is  liable  to  the  ^repai 
J  of  the  same)  by  the  bridge-master  (or  other  public  officer  charged  with  th 
repair  of  bridges)  of  the  hundred,  by  which  such  bridge  is  liable  to  be  repaired 
for  any  term  not  exceeding  seven  years,  nor  less  than  one,  althous^h  no  presentmeo 
of  the  insufficiency,  decay,  or  want  of  repair  of  the  same,  shall  have  been  made 
and  although  no  public  notice  shall  have  been  given  by  the  said  justices,  at 
respective  general  or  quarter  sessions,  of  their  intention  to  contract  for  the  repai:=r — i 
of  such  bridges,  or  the  roads  at  the  ends  thereof,  as  respectively  directed  by  th'-^       ^ 

said  Act  (12  Geo.  2,  c.  29),  provided  nevertheless  that,  before  any  such  Gontxtm: st 

shall  be  made,  the  said  justices  shall  cause  notices  to  be  given  in  some  public  pay  ?f 
circulated  in  such  county,  city,  riding,  hundred,  division,  town  corporate,  or  libert  w, 
of  their  intention  to  contract."     By  the  4  &  5  Vict.  c.  49,  the  justices  in  sessioiBCDS 

(p)  1  Hawk.  P.  C.  0.  77,  s.  1 ;  Bac.  Abr.  Bridgttt ;  43  Ass.  pi.  37  j  Br.  tit.  Pretenimtnt        m 
Courtt,  pi.  22,  29 ;  Dalt.  c.  14. 

(q\  Rex  V.  Cumberland,  6  T.  R.  194. 

(r)  CumbcrlaDd  v.  Rex,  3  B.  &  Pul.  354.  But  the  judgment  was  affirmed  upon  the frocK^'vd 
that,  after  verdict,  it  must  be  presumed  that  the  oyer-narrowness  of  the  bridge  aroM  fC'OJD 
its  having  been  contracted  from  its  ancient  width. 

U)  Rex  v.  Devon,  4  B.  &  C.  670  (10  E.  C.  L.  R.) ;  7  D.  &  R.  147 ;  Rex  v.  Middle«03(,  3  B. 
k  Ad.  201,  per  Lord  Tenterden,  C.  J.  But  though  their  obligation  is  only  to  thif  extiM^ 
see  as  to  the  power  to  widen  by  an  order  at  sessiooi :  43  Geo.  3,  c.  59|  a.  S,  tmUrh  ^^' 
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HftT  borrow  money  for  repairing  county  bridges  on  tbe  credit  of  the  county  rate, 
IDQ  may  charge  the  rate  with  interest  on  the  money  borrowed,  and  with  the  pay- 
■ent  of  such  further  sum  as  shall  secure  the  repayment  of  the  money  borrowed  in 
fourteen  years.  By  the  18  &  14  Vict.  c.  64,  provision  is  made  for  the  repairs  and 
rebuilding  of  bridges  within  cities  corporate  and  boroughs,  under  the  control  of  the 
oiraocils  of  such  cities  and  boroughs,  and  for  the  borrowing  of  money  for  such  pur- 
poses. By  the  22  Hen.  8,  c.  5,  s.  3,  it  was  provided  that  where  part  of  a  county 
iridge  shall  be  in  one  shire,  &c.,  and  part  in  another,  the  inhabitants  of  each  shire, 
fce.,  shall  be  contributory.(^)  It  has  been  questioned  whether  a  borough,  which 
iss  no  bridge  within  its  own  limits,  be  not  liable  to  contribute  to  the  repairs  of  a 
ounty  bridge.(iA)  Where  certain  townships  had  enlarged  a  bridge  to  a  carriage 
ndgpj  which  they  were  before  bound  to  repair  as  a  foot  bridge,  it  was  held  that 
hey  should  still  be  liable  to  repair  pro  ratd.(v)  So  where  a  carriage  bridge  had 
een  built  before  1119,  and  certain  abbey  lands  had  been  ordained  for  its  repair, 
nd  the  proprietors  of  those  lands  had  always  repaired  the  bridge  so  built;  and  in 
T36  the  trustees  of  a  turnpike  road,  with  the  consent  of  a  certain  number  of  the 
roprietors  of  the  abbey  lands,  constructed  a  wooden  bridge  along  the  outside  of  the 
Arspet  of  the  carriage  bridge,  partly  connected  with  it  by  brickwork  and  iron  pins, 
od  partly  resting  on  the  stone  work  of  the  bridge ;  it  was  held  that  this  foot  bridge 
ras  not  parcel  of  the  carriage  bridge,  which  the  proprietors  of  the  abbey  lands  were 
oand  to  repair,  but  that  the  county  was  liable  to  repair  it.(ir) 

The  methods  of  appointing  surveyors,  &c.,  for  effecting  the  repairs  or  rebuilding 
if  bridges,  and  the  powers  given  to  such  surveyors,  and  persons  employed  under 
ontracts,  to  procure  materials  for  such  purposes,  are  contained  in  different  Acts 
if  Parliament,  the  provisions  of  which  do  not  fall  within  the  object  of  this  work.(x) 

♦Where  those  upon  whom  the  liability  rests  of  repairing  public  bridges  r#Kf»9 
le^ect  their  duty,  such  nonfeasance  is  a  nuisance  to  the  public,  punishable  ^ 
IT  information,  presentment,  or  indictment.  An  information  was  held  to  lie  in 
£e  Court  of  King's  Bench  for  the  non-repair  of  a  bridge  in  a  case  where  it  was 
xmsidered  that  the  22  Hen.  8,  c.  5,  gave  only  a  concurrent,  but  not  an  exclusive, 
uriadiction  to  the  sessions  ;(^)  but  probably  it  would  not  be  granted,  except  in 
tome  cases  of  a  peculiar  nature,  in  which  the  Court  might  be  satisfied  that  the 
[Nirposes  of  justice  would  not  be  effected  by  an  indictment.(z)  The  more  usual 
xmzae  of  proceeding  is  by  indictment  or  presentment.^) 

Although  the  5  &  6  Will.  4,  c.  50,  repeals  the  13  Geo.  3,  c.  78,  which  enabled 
^  justice  on  his  own  view  to  present  a  highway  which  was  out  of  repair,  that  enact- 
Bftent  18  kept  alive  as  to  county  bridges  by  the  43  Geo.  3,  c.  59,  which  extended 
Ae  enactments  of  the  13  Geo.  3,  c.  78,  to  county  bridges  so  far  as  applicable 
^liereto,  and  consequently  a  single  justice  may  still  present  a  bridge  out  of  repair 
^>n  his  own  view.(6) 

The  22  Hen.  8,  c.  5,  s.  1 ,  gave  power  to  the  justices  of  the  peace  to  hear  and 
determine,  in  their  general  sessions,  all  annoyances  of  bridges  broken  in  the  high- 
^^ya,  and  to  make  process,  &c.,  as  the  King's  Bench  used  to  do  By  sec.  5,  where 
^^y  bridge  is  in  one  shire,  and  the  persons  or  lands  which  ought  to  be  charged  are  in 

(t)  This  provision  is  alluded  to  by  Lord  Mansfield,  G.  J.,  in  Rex.  v,  Weston,  4  Burr. 
^Ml,  and  bj  coansel  arguendo  in  Rex  v.  Clifton,  5  T.  R.  501,  2.  The  usual  proceeding 
^tthls  time  appears  to  be  to  indict  each  countj  separately,  for  neglecting  to  repair  its 
^Wn  division. 

(it)  1  Hawk.  P.  G.  c.  77,  s.  25 ;  1  Keb.  68. 

\9)  Rex  V.  The  West  Riding  of  Yorkshire,  2  East  353,  note  (a) ;  and  see  Rex  v.  Surrey, 
*  Campb.  455. 

(t»)  Rex  V.  Middlesex,  3  B.  &  Ad.  201  (23  E.  G.  L.  R.). 
^  (%)  See  them  collected  in  Burn's  Just.,  tit.  Brid^etf  VI. ;  and  see  also  55  Geo.  3,  c.  143. 
,T  the  43  (leo.  3,  c.  59,  s.  4,  inhabitants  of  counties  may  sue  for  damages  done  to  bridges 
^•^  the  name  of  the  surveyor. 

(jf)  Rex  V.  Norwich,  I  8tr.  177. 

<«)  See  ante,  p.  609. 
^^(«^  2  Inst.  701.     It  has  been  held  that  an  action  will  not  lie  by  an  individual  against 
IT^  inbabitants  of  a  county  for  an  injury  sustained  from  a  county  bridge  being  oat  of 
'•Pair:  Roitell  v.  The  Men  of  Devon,  2  T.  R.  667. 

iA)  Beg  9.  Brecon,  15  Q.  B.  813  (69  E.  G.  L.  R.). 
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another  shire ;  or  where  the  hridge  is  within  a  city,  or  town  corporate,  and  the 
persons  or  lands  that  ought  to  he  charged  are  out  of  the  said  city ;  the  jostioes  of 
such  shire,  city  or  town  corporate,  shall  have  power  to  hear  and  determine  such 
annoyances,  hcing  within  the  limits  of  their  commission ;  ^nd  if  the  annoyance  he 
presented,  then  to  make  process  into  every  shire  of  the  realm  against  such  as  ought 
to  repair  the  same,  and  to  do  further  in  every  hehalf  as  they  might  do  if  the 
persons  or  lands  chargeable  were  in  the  same  shire,  city,  or  town  corporate  wh^e 
the  annoyance  is. 

Any  particular  inhabitant  or  inhabitants  of  a  county,  or  tenant  or  tenants  of  land 
chargeable  with  the  repairs  of  a  public  bridge,  may  be  indicted  for  not  repairing  it, 
and  will  be  liable  to  pay  the  whole  fine  assessed  by  the  Court  for  the  default  of 
such  repairs ;  and  will  be  put  to  their  remedy  at  law  for  a  contribution  from  those 
who  are  bound  to  bear  a  proportionable  share  in  the  charge.(c)     It  is  sufficient,  in 
an  indictment  against  a  parish,  to  allege  that  the  inhabitants  thereof  have  from 
time  whereof,  &c.,  repaired  and  amended,  and  have  been  used  and  accustomed,  i^., 
without  stating  any  other  ground  of  liability.(c?)     And  so  it  is  against  a  hundred, 
although  it  appears  that  a  township  has  been  annexed  to  it  by  statute  within  time 
^^^o-i  of  legal  memory,  such  statute  '''providing  that  the  inhabitants  of  the  town- 
-^  ship  should  do  everything  the  same  as  the  inhabitants  of  the  hundred  did, 
or  were  bound  to  do.(e)     In  the  case  of  a  corporation,  if  it  were  alleged  that  the 
mayor,  aldermen,  and  burgesses  had  from  time  immemorial  repaired,  and  it  ap- 
peared that  there  was  a  period  when  the  corporation  was  not  so  constituted,  it 
would  be  bad.     In  such  a  case,  the  proper  way  would  be,  to  allege  that  the  corpo- 
ration had  immemorially  repaired;  and  then,  however  constituted  the  corporate 
body  might  have  been  at  different  periods,  the  allegation  would  be  8U8tained.(/) 
The  indictment  ought  to  show  what  sort  of  bridge  it  is ;  whether  for  carts  and 
carriages,  or  for  horses  or  footmen  only ;  and  if  the  duty  to  repair  arise  by  reason 
of  the  tenure  of  certain  lands,  the  indictment  must  show  where  those  lands  lie.(^) 
An  indictment  charging  an  individual  with  the  repair  of  a  bridge,  ly  reason  ofhi^ 
heiiiy  owner  and  proprietor  of  a  certain  navigation^  is  not  equivalent  to  charging* 
him  ratione  tenurx,  but  it  is  erroneous ;  and  it  seems  that  a  count,  charging  an 
individual  by  reason  of  being  owner  of  a  navigation  under  a  private  Act  of  Parlisr— 
ment,  must  set  forth  the  Act ;  and  it  is  not  sufficient  to  state  that  such  party  ii 
chargeable,  by  being  owner  and  proprietor  of  the  property  subject  to  the  charge.(A 
In  presentments  by  the  grand  jury,  it  is  said  that  there  is  no  occasion  to  show  wh< 
ought  to  repair ;  and  that  it  is  sufficient  if  the  defect  be  shown,  and  the  brid: 
stated  to  be  public.(t)     Where  an  indictment  alleged  that  the  defendant,  and  th( 
whose  estate  he  had  in  a  certain  mill,  from  time  whereof  the  memory  of  man  run 
neth  not  to  the  contrary,  had  repaired,  and  i(  appeared  that  the  mill  did  not 
before  the  time  of  Hen.  8,  it  was  held,  that  the  liability  from  time  out  of  memo: 
was  disproved. (^) 

An  indictment  all^d  that  "from  time  whereof,"  &o.,  "thtre  hath  been  an 
still  is  a  certain  common  and  public  bridge  over  the  river  Cherwell,"  and  that  th 
inhabitants  of  the  township  of  A.  E.  had  repaired  and  of  right  ought  to  repair 
part  of  the  said  bridge  which  lies  in  the  said  township.     It  appeared  that  the 
of  the  bridge  was  down  to  1806  only  nine  feet  wide  as  to  breadth  of  road,  but  w; 
widened  in  that  year  to  the  breadth  of  fifteen  feet  at  the  expense  of  the  townshi 
The  road  over  it  was  a  carriage  road  both  before  and  afler  the  widening.    The  d 
fendants  before  the  trial  gave  a  written  admission  that  the  bridge  in  question 
such  a  bridge  as  was  described  in  the  indictment.     It  was  objected  that  the  a< 

(c)  1  Hawk.  P.  C.  c.  77,  8.  3 ;  Bac.  Abr.  tit.  Bridges^  where  the  reason  given  is,  tb  .^^at 
'cases  of  this  nature  require  the  greatest  expedition ;  and  bridges  being  of  the  utmost  neu^—^' 
•Bity  are  not  to  lie  unrepaired  till  lawsaits  are  determined. 

Id)  Rex  V.  Hendon,  4  B.  &  Ad.  628  (24  E.  C.  L.  R.). 

\e)  Rex  V.  Oswestry,  6  M.  &  S.  361.     See  Rex  v.  Norwich,  1  Str.  177,  ante^  p.  550. 

(/)  Per  Holroyd,  J.,  Rex  o.  Oswestry,  6  M.  &  S.  361.    See  a  form  there,  note  [a). 

'{^)  1  Hawk.  P.  C.  c.  77,  s.  6. 

ih)  Rex  v.  Kerrison,  1  M.  &  8.  435. 

(t)  3  Chit.  Crim.  Law  592,  citing  Andr.  285.  . 

\k)  Rex  V.  Hajman,  Loo.  k  K.  401,  Tindal,  C.  J.  ' 
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:  feet  in  width,  the  repair  of  which  must  devolve  od  the  county,  was  such 
ion  that  the  prescriptive  liability  to  repair  the  said  part  situate  in  the 
Bhip  was  negatived  by  the  proof;  but  the  Court  of  Queen's  Beiich  held 

was  no  misdescription.  Either  the  whole  of  the  bridge,  including  the 
t,  was  still  an  ancient  bridge,  and  the  liability  the  same  as  before ;  or  the 
was  '''severable,  so  that  there  was  an  ancient  bridge  and  somethhig  r:|cei^4 
d  either  state  of  things  would  support  the  allegation. (^)  ^ 

B  no  doubt  that  an  indictment  will  lie  against  a  corporation  aggregate  for 
spair  or  obstruction  of  a  public  bridge,(m)  or  against  any  members  of 
oration  who  cause  an  obstruction  to  a  public  bridge,  (n^ 

occupier  of  land  charged  with  the  repair  of  a  briage,  is  undoubtedly 
he  performance  of  that  duty,  it  is  prudent  to  prefer  the  indictment  against 
ipier,  and  not  against  the  owner,  concerning  whose  liability  doubts  have 
In  a  late  cB8e(p)  the  Court  of  Queen's  Bench  said,  **  With  respect  to 
ij  at  common  law  to  the  repair  of  bridges  ratione  tenurae,  the  result  of 
rities  seems  to  be  to  throw  the  charge  ultimately  upon  the  owner,  though 

as  far  as  the  public  are  concerned,  the  occupier  may  be  the  person 
e  by  indictment  in  case  of  non-repair, (^)  and  it  would  seem  from  those 
8  that  if  the  owner  of  land  charged  with  the  repair  of  a  bridge  ratione 
ffer  it  to  be  out  of  repair,  and  the  occupier  of  the  land  be  indicted  and 
vrould  be  entitled  to  look  for  reimbursement  to  the  owner,  who  ought  to 
ired,  and  who  holds  the  land  by  the  service  of  repairing  the  bridge." 
an  infant,  eleven  years  old,  inherited  land  charged  with  the  repair  of  a 
id  his  guardian  in  socage  resided  on  the  land,  but  the  infant  did  not, 
casionally;  it  was  held,  that  although  the  infant  was  actually  seised,  yet 
»y  the  possession  of  his  guardian,  he  was  not  such  an  owner  or  occupier 
d,  as  to  be  chargeable  by  indictment  for  the  non-repair  of  the  bridge,  but 
guardian  was  such  an  owner  and  occupier.(r) 
18  that,  if  there  were  no  other  person  against  whom  performance  of  the 

a  bridge  could  be  enforced,  infancy  would  not  exempt  a  party,  liable  in 
ects,  from  an  indictment  for  non-repair.(rJ 

d  down,  that  it  is  not  sufficient  for  the  aefendants  in  an  indictment  for 
ing  a  bridge  to  excuse  themselves  by  showing  either  that  they  are  not 
repair  the  whole  or  any  part  of  the  bridge,  without  showing  what  other 

bound  to  repair  it,  and  that  in  such  case  the  whole  charge  shall  be  laid 
defendants  by  reason  of  their  ill  plea.(8)  But  it  is  submitted  that,  from 
>  the  case  of  highways,  this  doctrine  must  be  understood  only  of  indict- 
linst  the  county,  and  not  of  indictments  against  individuals,  or  bodies 

who  are  not  of  common  right  bound  to  repair  ;  because,  as  it  lies  on  the 
r  specially  to  state  the  grounds  on  which  such  persons  are  liable,   r^KfiK 

negative  these  parts  of  the  charge  under  *the  general  issue.(^)   ^ 

IB  been  holden  upon  an  information  for  not  repairing  a  bridge,  that  the 

8,  if  not  chargeable  of  common  right,  may  discharge  themselves  upon  the 
9ne.(ti)  But  it  is  clear  that  the  inhabitants  of  a  county,  in  order  to  ex- 
tiemselves  from  the  burden  of  repairing  a  bridge  lying  within  it,  must 
heir  plea  that  some  other  person  is  liable  to  repair.(v)     It  has,  however, 

V.  Adderbury  East,  5  Q.  B.  187  (48  E.  C.  L.  R.).     Lord  Denman,  C.  J.,  and  Pat- 
teemed  to  think  the  township  liable  to  repair  the  added  part. 
.  r.  Birmingham  and  Gloucester  R.  Co.,  3  Q.  B.  223  (43  E.  C.  L.  R.) ;  Reg.  v. 
:.  R.  Co.,  2  Q.  B.  315  (42  E.  C.  L.  R.). 
V.  Betts,   16  Q.  B.    1022   (71  E.  C.  L.  R.) ;   Reg.  v.  Scott,  3  Q.  B.  543  (43  E.  C. 

Rex  r.  Sutton,  3  A.  &  E.  597  (30  E.  C.  L.  R.). 

er  V.  Greenhill,  3  Q.  B.  148  (43  E.  C.  L.  R.).     See  this  case  as  to  the  construc- 
ts dealing  with  certain  liabilities  to  repair  brides  ratione  tenura. 
9.  Bucknell,  7  Mod.  55,  98 ;  1  Hawk.  P.  C.  c.  77,  s.  3,  and  the  cases  there  cited. 
V.  Sutton,  3  A.  &  E.  597   (30  E.  C.  L.  R.], 

wk.  P.  C.  c.  77,  s.  4;  Bac.  Abr.  tit.  Bridget;  Burn's  Just.  tit.  Bridget^  V. 
it.  Grim.  L.  592. 

9.  Norwich,  1  Str.  177,  and  see  ante^  p.  516. 
V.  Wilts,  1  Salk.  359;  2  Lord  Raym.  1174. 
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been  recently  decided,  that  it  is  competent  to  the  inhabitants  of  a  county,  upon  the 
general  issue,  to  give  evidence  of  the  bridge  having  been  repaired  by  private  indi- 
viduals. But  this  evidence  appears  to  have  been  considered  barely  admissible  as  a 
medium  of  proof  that  the  bridge  was  not  a  public  bridge,  which  undoubtedly  the 
defendants  had  a  right  to  prove  by  every  species  of  evidence :  and  the  Court  seined 
to  think  that  it  would  have  but  little  effect ;  though  in  order  to  ascertain  whether 
a  bridge  be  public,  the  mode  of  its  construction,  and  the  manner  of  its  continuance, 
may  be  circumstances  which,  as  they  are  connected  with  others,  may  have  much  or 
little  weigh  t.(tr) 

To  an  indictment  for  not  repairing  a  bridge  described  as  lying  in  two  parishes,  it 
is  no  plea  that  there  has  been  a  verdict  and  judgment  against  J.  S.  finding  him 
liable  to  repair  it  ratione  tenurx,  upon  a  presentment  describing  it  as  lying  in  one 
of  the  parishes ;  for  he  may  be  liable  to  repair  only  what  is  in  one  parish.  The 
information  was  against  the  county  of  Essex  for  not  repairing  Dagenham  Bridge, 
in  the  several  parishes  of  Hornchurch  and  Dagenham;  and  the  plea  was  that 
K  natch  bull  and  Fanshaw  had  been  presented  for  not  repairing  it  ratione  tenurx  of 
lands  in  Barking,  and  that  a  verdict  and  judgment  had  passed  against  Fanshaw; 
and  to  this  there  was  a  demurrer,  because  the  presentment  stated  in  the  plea, 
described  the  bridge  as  in  Dagenham  parish.  And  the  Court  said  that  Fansh 
might  be  bound  to  repair  what  was  in  Dagenham  parish,  and  the  county  might 
bound  to  repair  the  rest;  and  gave  judgment  for  the  King.(x) 

It  is  said,  that  where  the  defendants  plead  that  an  individual  ought  to  repair  th^ 
bridge  mentioned  in  the  indictment,  and  take  a  traverse  to  the  charge  against  theni^ 
selves,  the  attorney-general,  in  this  special  case,  may  take  a  traverse  upon  a  traverse, 
and  insist  that  the  defendants  are  bound  to  the  repairs,  and  traverse  the  charge 
alleged  against  the  individual :  and  that  an  issue  ought  to  be  taken  of  such  second 
traverse ;  and  that  the  attorney-general  may  ailerwards  surmise  that  the  defendants 
are  bound  to  repair  it,  and  that  the  whole  matter  shall  be  tried  by  an  indifferent 
jttry.(^)     But  where  the  inhabitants  of  a  county  are  indicted  for  not  repairing  a 
bridge,  and  they  throw  the  charge  upon  another,  they  ought  not  to  traverse  their 
HiR^^-y  obligation  to  '''repair ;  as  it  is  a  traverse  of  a  matter  of  law,  and  might  be 
^  made  the  subject  of  demurrer. (is) 

Where  to  an  indictment  against  a  riding  for  not  repairing  a  public  carriage-bridge, 
the  plea  alleged  that  certain  townships  had  immemorialfy  used  to  repair  the  said 
bridge,  it  was  held  that  evidence  that  the  townships  had  enlarged  the  bridge  to  a 
carriage-bridge,  which  they  had  before  been  bound  to  repair  as  a  foot-bridge,  would 
not  support  the  plea.(a)  And,  upon  the  same  principle,  where  it  was  proved  that 
a  particular  parish  was  bound  by  prescription  to  repair  an  old  wooden  foot-bridge, 
used  by  carriages  only  in  times  of  flood,  and  that  about  forty  years  ago  the  trustees 
of  a  turnpike-road  built  on  the  same  site  a  much  wider  brid^  of  briclc,  which  had 
been  constantly  used  ever  since  by  all  carriages  passing  that  way ;  it  was  held 
that  these  facts  did  not  support  a  plea  pleaded  by  the  county  that  the  pArish  had 
immemorial^  repaired,  and  still  ought  to  repair  the  said  bridge.(6)  Where  the 
county  was  indicted  for  not  repairing  a  bridge,  and  pleaded  that  one  Marsack  was 
liable  to  repair  ratione  tenurse,  it  was  held  that  this  plea  was  not  sustained  by  on- 
dence  that  the  estate  of  Marsack  was  part  of  a  larger  estate,  which  part  Marsack 
purchased  of  the  Lord  Cadogan,  who  had  retained  the  rest  in  his  own  hands,  and 
had  repaired  the  bridge  as  well  before  as  after  the  purchase.(c) 

(it)  Rex  V.  Northampton,  2  M.  &  S.  262.  If  a  bishop,  ftc,  hath  once  or  twice  of  »^^^ 
repaired  a  bridge,  this  binds  not;  but  jet  it  is  evidence  against  him,  that  he  ought  to  i** 
pair,  unless  he  proves  the  contrary :  2  Inst.  700.     See  Reg.  v,  Sutton,  ante^  p.  549. 

(x)  Rex  V.  Essex,  T.  Raym.  384. 

(y)  1  Hawk.  P.  G.  c.  77,  s.  5 ;  Bac.  Abr.  tit.  Bridget, 

iz)  Ante,  p.  518,  and  the  authorities  there  cited. 

(a)  Rex  V.  The  West  Riding  of  Yorkshire,  2  East  353,  note  (a) ;  Rex  v.  Middlesex,  3  B- 
k  Ad.  201  (23  E.  C.  L.  R.). 

(h)  Rex  V.  Surrey,  2  Campb.  445.  The  facts  would  not  hare  arailed  the  eoJtaXS^^ 
plea  had  been  framed  diflferently,  as  the  county  was  clearly  liable  to  the  repair  of  theae*^ 
bridge.     See  anie^  p.  552. 

(c)  Rex  V,  Oxfordshire,  16  East  223. 
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The  1  Anne,  st.  1,  c.  18,  s.  5,  enacts,  that  all  matters  concerning  the  repairing 
nd  amending  of  bridges  and  the  highways  thereunto  adjoining  shall  be  determined 
Q  the  county  where  they  lie,  and  not  elsewhere :  but  it  seems  that  objection  may  be 
Bade  to  the  justices  where  they  are  all  interested,  and  that  in  such  case  the  trial 
hall  be  had  in  the  next  oounty.(c/)  And  no  inhabitant  of  a  county  ought  to  be  a 
nror  for  the  trial  of  an  issue,  upon  the  question  whether  or  not  the  county  be  bound 

0  repair.(0)  So  that  where  the  matter  concerns  the  whole  county,  a  suggestion 
say  be  made  of  any  other  county's  being  next  adjacent :(/)  and  whether  the  county 
f  the  city,  or  the  county  at  large,  ought  to  repair,  on  a  suggestion  of  these  facts  on  the 
eeord,  the  venire  will  be  awarded  into  the  county  adjacent  to  the  larger  diBtrict.(^) 

Inhabitants  of  counties  may  be  witnesses  in  prosecutions  against  private  persons 
r  eorporate  bodies  for  not  repairing  bridges.  The  1  Anne,  stat.  1,  c.  18,  s.  13; 
odting  that  many  private  persons  or  bodies  politic  or  corporate,  were  of  right 
biased  to  repair  decayed  bridges,  and  the  highways  thereunto  adjoining,  and  that 
lie  inhabitants  of  the  county,  riding,  or  division,  in  which  such  decayed  bridges  or 
ighways  lay,  had  not  been  allowed,  upon  information  or  indictments  against  such 
eraoiiB  or  bodies  for  not  '^'repairing  them  to  be  legal  witnesses ;  enacts,  that  rjice^*^ 

1  all  informations  or  indictments  in  the  courts  of  record  at  Westminster,  ^ 

r  at  the  assizes  or  Quarter  sessions,  the  evidence  of  the  inhabitants  of  the  town, 
orporation,  county,  &c.,  in  which  such  decayed  bridge  or  highway  lies  shall  be 
iken  and  admitted.  Even  before  this  statute,  such  evidence  had  been  thought 
dmiasible  from  necessity.(A)  Upon  an  indictment  for  not  repairing  a  bridge  and 
oad,  under  a  liability  ratione  tenurx,  inhabitants  of  the  parish,  in  which  the 
ridge  and  road  lie,  have  been  held  competent  for  the  prosecution,  under  the  54 
leo.  3,  c.  170,  s.  9.(0 

It  was  said  in  one  case,(A;)  and  decided  in  another,(^)  that  evidence  of  reputation 
oald  not  be  admitted  to  establish  a  liability  to  repair  a  bridge  ratione  tenurse. 
UA  it  has  since  been  expressly  held  that  such  evidence  is  admissible  to  prove  such 

liability;  for  although  the  question  may  involve  matter  of  private  right,  yet 
latters  of  public  interest  also  depend  upon  it.  Where,  therefore,  to  a  presentment 
bat  a  bridge  was  out  of  repair  the  parish  pleaded  that  A.  was  liable  to  repair  it  ratione 
mwrm,  and  issue  was  joined  on  A.'s  liaoility,  it  was  held  that  evidence  of  reputa- 
ion  that  A.  ought  to  repair  the  bridge  as  alleged  in  the  plea  was  admissible. (m) 

Upon  the  trial  of  an  indictment  against  a  township  for  the  non-repair  of  a 
vidge,  evidence  is  admissible  that  the  solicitor  for  the  prosecution  had  interviews 
rith  one  of  the  churchwardens  and  the  surveyor  of  the  township,  and  that  they 
m  those  occasions  admitted  that  their  township  had  always  repaired  the  bridge, 
nd  showed  township  books  containing  entries  on  the  subject,  although  it  was  not 
woYed  that  these  parties  were  ratepayers ;  but  they  lived  together  in  a  house  in 
he  township,  and  there  was  no  other  proof  that  they  occupied  property  there ;  for 
!?efj  inhabitant,  whether  actually  rated  or  not,  is  liable  on  an  indictment  against 
he  inhabitants,  and  is  a  defendant  on  the  record.  He  may,  though  a  defendant, 
e  a  competent  witness  by  the  3  &  4  Vict.  c.  46 ;  but  it  does  not  follow  that  the 
'itywn  can  compel  him  to  give  evidence  against  his  interest.     At  all  events  he  is 

defendant  on  the  record,  and  what  a  defendant  on  the  record  says  is  evidence 
Sainat  him  in  every  case.(n) 

(d)  Rex  V.  Norwich,  5  Geo.  1,  cited  in  2  Burr.  859 ;  Burn's  Just.  tit.  Bridffes,  V. 
f  e)  1  Hawk.  P.  C.  c.  77,  s.  6. 

(/)  R«g.  9.  Wilts,  6  Mod.  307,  and  see  1  Salk.  380;  2  Lord  Rajm.  1174. 
r^)  Rex  V.  Norwich,  1  Str.  177 ;  3  Chit.  Crim.  L.  593. 
lA)  Rex  V.  Carpenter,  2  Show.  47. 

(t)  Rex  9.  Hajman,  Moo.  k  M.  401,  Tindal,  C.  J.     See  the  14  &  15  Vict.  c.  99,  and  16  k 
Vict.  c.  83,  poit^  Eoidenee. 

Rex  9.  Antrobus,  2  A.  &  E.  794  (29  E.  C.  L.  R.),  per  Patteson,  J. 
Reg.  V.  Wavertree,  2  M.  ft  Rob.  353,  Maule,  J. 
i)  Reg.  V.  Bedfordshire,  4  E.  &  B.  535  (82  E.  C.  L.  R.).     The  plea  alleged  that  three 
ttliet  ought  to  be  repaired  by  different  persons,  by  reason  of  the  tenure  of  three  diff'erent 
^aoffi,  and  the  question  rejected  at  the  trial  was  whether  a  witness  had  heard  from  his 
'Ctaaed  father,  who  ought  to  repair  the  second  arch. 
(a)  Rcf.  9.  Adderbury  East,  5  Q.  B.  187  (48  E.  C.  L.  R.),  Lord  Denmtiti,  C.  S.\  ^^\  %\i^\k\\ 
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As  a  prosecution  for  a  nuisance  to  a  public  bridge  has  for  its  object  the  removal 
of  the  obstruction,  or  the  effecting  of  the  necessary  reparations,  the  judgment  of 
the  Court  upon  a  conviction  will  generally  be  regulated  by  the  same  principles  as 
those  which  have  been  mentioned  in  relation  to  the  judgment  for  a  nuisance  to  a 
mtiaQ-x  highway.(o)  The  1  Anne,  stat.  1,  c.  18,  s.  4,  enacts,  that  *no  fine,  issue, 
^  penalty,  or  forfeiture,  upon  presentments  or  indictments  for  not  repairing 
bridges,  or  the  highways  at  the  ends  of  bridges,  shall  be  returned  into  the  Ex- 
chequer, but  shall  be  paid  to  the  treasurer,  to  be  applied  towards  the  repairs.  But 
this  seems  only  to  relate  to  county  bridges. 

Where  upon  an  indictment  for  not  repairing  a  bridge  the  verdict  was  unsatis- 
factory, the  practice  formerly  was  to  grant  a  rule  for  staying  the  judgment  upon 
payment  of  the  costs  of  the  prosecution,  in  order  that  another  indictment  might  be 
tried. (p)  But  it  would  seem  that  the  Court  would  now  grant  a  new  trial  in  such 
a  ca8e.(^) 

The  1  Anne,  stat.  1,  c.  18,  s.  5,  enacts,  that  no  presentment  or  indictment  for 
not  repairing  bridges,  or  the  highways  at  the  ends  of  bridges,  shall  be  removed  by 
certiorari  out  of  the  county  into  any  other  Court.     But  it  has  been  decided  that, 
notwithstanding  these  general  words  of  the  statute,  an  indictment  for  not  repairi 
a  bridge  may  be  removed  by  certiorari  at  the  instance  of  the  prosecutor, {r)     An 
it  has  been  resolved  that  this  clause  of  the  Act  extends  only  to  bridges  where  th 
county  is  charged  to  repair ;  and  that  where  a  private  person  or  parish  is  charged 
and  the  right  will  come  in  question,  the  5  Will.  &  M.  c.  11,  had  allowed  th 
granting  a  certiorari.^s)     A  certiorari  lies  to  remove  an  order  made  by  the  justi 
concerning  the  repair  of  a  bridge,  pursuant  to  a  private  Act  of  Parliament; 
the  justices  ought  to  return  the  private  Act  upon  which  their  order  is  founded.(/) 

The  13  Geo.  3,  c.  78,  s.  64,  empowered  the  Court  trying  an  indictment  for  no 
repair  of  a  highway  to  award  costs  to  the  prosecutor  if  the  defence  was  frivolous^ 
and  the  43  Geo.  3,  c.  59,  s.  1,  enacted  that  all  ^'  matters  and  things  in  the  said  A 
contained  relating  to  highways,''  shall,  so  far  as  applicable,  be  extended  and  applies 
to  county  bridges  ^^  as  fully  and  effectually  as  if  the  same  and  every  part  theri 
were  herein  repeated  and  re-enacted."     And  th^  Court  of  Queen's  Bench  held  th 
the  clause  as  to  costs  in  the  13  Geo.  3,  c.  78,  was  substantively  re-enacted  in  the 
Geo.  3,  c.  59,  with  reference  to  county  bridges,  and  therefore  was  not  repealed 
the  5  &  6  Will.  4,  c.  50,  which  repeals  in  general  terms  the  13  Geo.  3,  c.  78,  a 
consequently  that  the  costs  of  an  indictment  for  the  non-repair  of  a  bridge  may 
be  ordered  where  the  defence  is  frivolous,  (n) 

The  judge,  who  tries  an  indictment  for  the  non-ropair  of  a  bridge,  removed  fc=3J 
certiorari^  may  certify  after  the  assizes  that  the  defence  was  frivolous,  and  by  snczsh 
certificate  award  payment  of  costs  to  the  prosecutor,  which  will  be  enforced  by  tKne 
Court  of  Queen's  Bench.(t;) 

saj  that  where  persons  are  discharging  a  public  duty,  thej  at^  primAfade  authorized  1o 
make  communications  of  this  kind,  and  their  admissions  are  a  proceeding,  which  most  ~S>e 
evidence  against  those  for  whom  they  act.'' 

(o)  Antey  p.  523.  • 

Ip)  Rex  V.  Oxfordshire,  16  East  223.;  Rex  v.  Sutton,  5  B.  &  Ad.  52  (27  E.  G.  L.  R.)  ,    2 
Nev.  &  M.  57. 

(9)  See  Reg.  v.  Russell,  3  E.  &  B.  942  (77  E.  C.  L.  R.),  antey  p.  522. 

(r)  Rex  V.  Cumberland,  6  T.  R.  194.     Affirmed  in  Dom.  Proc.  3  Bos.    k   Pall.  ^^4. 
And  see  ante^  note  (;?),  p.  522. 

(«)  Rex  V.  Hamworth,  2  Str.  900  ;   1  Barnard  445.     See  as  to  the  5  W.  &  M.,  ant€f  p.  ^  ^2- 

(t)  Dalt.  604  ;  Burn's  Justice,  tit.  Bridges^  V. 

(u)  Reg.  V.  Merionethshire,  6  Q.  B.  143  (51  E.  C.  L.  R.). 

(r)  Reg.  V.  Merionethshire,  tupra;  and  see  Reg.  v.  Pembridge,  3  Q.  B.  901  (43  S.  G?  »  !«• 
R.j,  note  (y),  aniey  p.  527. 
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♦CHAPTER  THE  THIRTY-FIRST.  [* 

»F  OBSTRUCTING  PROCESS,   AND   OF  DISOBEDIENCE  TO   ORDERS    OF   MAOISTRAl 

Sec.  L — Of  Obstructing  Process, 

The  obstructing/  the  execution  of  lawfiil  process  is  an  offence  against  publ 
ostice  of  a  very  high  and  presumptuous  nature ;  and  more  particularly  so  when  tl 
bstruction  is  of  an  arrest  upon  criminal  process.     So  that  it  has  been  holden  thi 
be  party  opposing  an  arrest  upon  criminal  process  becomes  thereby  joar^^scWmi 
til  .*  that  is,  an  accessory  in  felony,  and  a  principal  in  high  treason. (a)^ 

And  it  should  seem  that  the  giving  assistance  to  a  person  suspected  of  felony; 

od  pursued  by  the  officers  of  justice,  in  order  to  enable  such  person  to  avoid  being 

rre^ted,  is  an  offence  of  the  degree  of  misdemeanor,  as  being  an  obstruction  to  the 

jxme  of  public  justice. (6)     Thus  an  indictment  was  preferred  against  the  defend- 

Dt  for  a  misdemeanor  in  the  obstruction  of  public  justice  by  rendering  assistance 

>  one  Olive,  who  was  suspected  of  forgery  and  pursued  by  the  officers  of  justice, 

1  order  to  enable  Olive  to  avoid  being  arrested.     It  appeared  in  evidence  that 

(live  had  committed  a  forgery,  as  stated  in  the  indictment ;  and  had  afterwards,  in 

state  of  desperation,  thrown  himself  from  the  top  of  a  house,  by  which  he  was 

reatly  hurt ;  and  that  the  defendant,  who  was  a  relation  and  commiserated  his 

'retched  condition,  conveyed  him  secretly  on  board  a  barge  from  Gloucester  to 

tristol,  and  was  actively  employed  at  the  latter  place  in  endeavoring  to  enable  him 

I  escape  from  this  country  in  a  West  India  vessel.     Advertisements  had  been 

rioted  and  circulated,  stating  the  charge  against  Olive,  and  offering  a  large  reward 

vr  bie  apprehension ;  but  it  was  not  proved  that  any  one  of  these  advertisements 

id  come  to  the  knowledge  of  the  defendant,  or  that  the  defendant  was  acquainted 

ith  the  particular  charge  against  Olive,  or  knew  that  he  had  been   guilty  of 

rgery,  as  alleged  in   the   indictment.     Upon  this   ground   the   defendant  was 

quitted  ;  but  no  other  objection  was  taken  to  the  indictment. (c) 

•Formerly,  one  of  the  greatest  obstructions  to  public  justice,  both  of  the  ruifLtrrv 

U  and  criminal  kind,  was  the  multitude  of  pretended  privileged  places  ^ 

3re  indigent  persons  assembled  together  to  shelter  themselves  from  justice  (espe- 

\j  in  London  and  South wark)  under  the  pretence  of  their  having  been  ancient 

oes  of  the  Crown,  or  the  like ;(«/)  and  it  was  found  necessary  to  abolish  the  sup- 

d  privileges  and  protection  of  these  places  by  several  legislative  enactments. 

8  &  9  Will.  3,  c.  27,  9  Geo.  1,  c.  28,  and  11  Geo.  1,  c.  22,  enact  that  persons 

sing  the  execution  of  any  process  in  the  pretended  privileged  places  therein- 

ioned,  or  abusing  any  officer  in  his  endeavors  to  execute  his  duty  therein,  so 

he  receive  bodily  hurt,  shall  be  guilty  of  felony,  and  tran8portcd(e)  for  seven 

i  Blac.  Com.  128  ;  2  Hawk.  P.  C.  c.  17,  8.  1,  where  Jlawkint  submits  that  it  is  reasoD- 
>  aoderstand  the  books  which  seem  to  coatradict  this  opinion  to  intend  no  more 
lat  it  is  not  felony  in  the  party  himself,  who  is  attacked  in  order  to  be  arrested,  to 
mself  from  the  arrest  by  such  resistance. 

bis  position  is  not  warranted  by  the  case ;  for  it  states  that  *'  Olive  had  committed 
"  and  the  position  ought  to  be  *' a  person  guilty  of  felony,"  instead  of  ''suspected 
y."     C.  S.  G. 

*x  V.  Buckle,  cor.  Garrow,   B.,  Gloucester  Spring  Ass.  1821. 
e  White  Friars  and  its  environs,  the  Savoy,  and  the  Mint  in  Southwark,  were  of 
ription. 

lal  servitude  for  seven  and  not  less  than  three  years  by  the  20  &  21  Vict.  c.  3,  s. 
4. 

bstruction  of  law  process,  whether  it  be  by  active  means  or  the  omission  of  a 

is  an  indictable  oflfence  ;  but  the  indictment  most  show  what  the  process  was, 

legal  and  in  the  hands  of  a  proper  officer,  and  the  mode  of  obstruction :  State 

\  Strob.  73.     To  constitute   the  offence  of  obstructing  process  in  a  criminal 

ew  there  must  be  an  active  opposition,  not  merely  taking  charge  of  a  debtor's 

eeping  it  out  of  view,  and  refusing,  when  called  on  by  an  officer,  to  place  it 

'each:  Crumpton  v.  Newman,  12  Ala.  199. 
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years ;  and  persons  in  disguise,  joining  in  or  abetting  any  riot  or  tumult  on  such 
account,  or  opposing  any  process,  or  assaulting  and  abusing  any  officer  ezecnting, 
or  for  having  executed  the  same,  are  declared  to  be  felons  without  benefit  of 
clergy.(/) 

In  some  proceedings,  particularly  in  those  relating  to  the  execution  of  tbe  reyenue 
laws,(^)  the  legislature  has  made  especial  provision  for  the  punishment  of  those 
who  obstruct  officers  and  persons  acting  under  proper  authority.  But  in  ordinary 
cases,  where  the  offisnce  committed  is  less  than  felony,  the  obstruction  of  officers  in 
the  apprehension  of  the  party  will  be  only  a  misdemeanor,  punishable  by  fine  and 
imprisonnient.(^) 

A  party  will  not  be  guilty  of  the  offence  of  obstructing  an  officer,  or  the  process 
which  such  officer  may  be  about  to  execute,  unless  the  arrest  is  lawfid.  And  in  an 
indictment  for  this  offence  it  must  appear  that  the  arrest  was  made  by  proper 
authority.  Thus  where  an  indictment  for  an  assault,  false  imprisonment,  and 
rescue,  stated  that  the  judges  of  the  court  of  record  of  the  town  and  county,  &c.,  of 
P.  issued  their  writ,  directed  to  T.  B.,  one  of  the  Serjeants  at  mace  of  the  said  town 
and  county,  to  arrest  W.,  by  virtue  of  which  T.  B.  was  proceeding  to  arrest  W. 
within  the  jurisdiction  of  the  said  Court,  but  that  the  defendant  assaulted  T.  B.  in  the 
due  execution  of  his  office,  and  prevented  the  arrest ;  the  Court  held  that  it  was 
bad,  as  it  did  not  appear  that  T.  B.  was  an  officer  of  the  Court ;  a  Serjeant  at  maoe 
ex  vi  termini  meaning  no  more  than  a  person  who  carries  a  mace  for  some  one  or 
other.  And  the  Court  also  held  that  there  could  not  be  judgment,  ailer  a  general 
verdict  on  such  a  count,  as  for  a  common  assault  and  false  imprisonment ;  because 
the  jury  must  be  taken  to  have  fotind  that  the  assault  and  imprisonment  were  for 
the  cause  therein  stated ;  and  that  cause  appeared  to  have  been  the  attempt  by  the 
officer  to  make  an  illegal  arrest. (t)  Lord  Kllenborough,  C.  J.,  said,  ''  process  ought 
always  to  be  directed  to  a  proper  known  officer ;  otherwise,  if  it  may  be  directed 
any  stranger,  it  might  be  resisted  for  want  of  knowledge  that  the  party  is  an  o 
♦5711  ^^^^^  Court.     Then,  taking  the  whole  count  together,  the  jury  in  effect 

-*  that  there  was  an  assault  and  imprisonment,  but  committed  under  ^circum 
stances  which  justified  the  defendant.     For  if  a  man  without  authority  attempt 
arrest  another  illegally,  it  is  a  breach  of  the  peace ;  and  any  other  person  may  law 
fiilly  interfere  to  prevent  it,  doing  no  more  than  is  necessary  for  tJiat  purpose ; 
and  nothing  further  appears  in  this  case  to  have  been  done."(0* 

But  where  the  process  is  regular,  and  executed  by  the  proper  officer,  it  will  noi 
be  competent  even  for  a  peace  officer  to  obstruct  him,  on  the  ground  that  the  ezecn — 
tion  of  it  is  attended  with  an  affray  and  disturbance  of  the  peace;  for  it  is  an 
lished  principle  that  if  one,  having  a  sufficient  authority,  issue  a  lawful  command- 
it  is  not  in  the  power  of  any  other,  having  an  equal  authority  in  the  same  respect, 
to  issue  a  contrary  command ;  as  that  would  be  to  legalize  confusion  and  di8order.(m 
The  following  case  upon  an  indictment  for  an  assault  and  rescue  proceeded  upo 
this  principle.     Some  sheriff's  officers  having  apprehended  a  man  by  virtue  of 
writ  against  him,  a  mob  collected,  and  endeavored  by  violence  to  rescue  th 
prisoner.     In  the  course  of  the  scuffle,  which  was  at  ten  o'clock  at  night,  one  ot* 
the  bailiffs,  having  been  violently  assaulted,  struck  one  of  the  assailants,  a  woman 
and  it  was  thought  for  some  time  that  he  had  killed  her ;  whereupon,  and  befo 

(/)  4  Blac.  Com.  128,  129.  (g)  Antty  p.  172,  et  teq. 

(h)  2  Chit.  Crim.  L.  145,  note  (a).  (i)  Rex  t>.  Osroer,  6  East  304. 

(k)  Sed  gtt«rej  and  see  postj  tit.  Mantlaughter  in  Resisting  Officers. 

(/)  Rex  v.  Osmer,  5  East  304.  (m)  1  East  P.  C.  c.  5,  8.  71,  p.  304. 


1  On  the  trial  of  an  indictment  for  resisting  a  constable  while  engaged  io  execotii 
process  against  the  defendant's  propertj,  the  defendant  is  not  entitled  to  show  that  tf 
oflScer  had  not  taken  the  oath  of  office,  or  given  the  security  required  by  law;  it  beii^ 
sufficient  in  such  a  case  that  the  party  was  an  officer  de  facto :  People  v.  Nopson,  1  Deni 

574.     An  officer  de  facto ^  acting  colore  officie  is  as  well  qualified  to  act,  while  thus  in  otBc; 

as  if  legally  appointed  and  duly  qualified  :  Smith  v.  State,  19  Conn.  493 ;  Aalanas  v.  Oo         i^- 
ernor,  1  Texas  653.     In  an  indictment  for  resisting  a  deputy  sheriff  in  the  di8chai|g  ^^ 

his  duty,  it  is  unnecessary  to  set  forth  the  specific  acts  of  resistance  complained  of:ott^i^^ 
V.  Copp,  15  N.  H.  212. 
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het  reoovery  was  ascertained,  the  constable  was  sent  for,  and  charged  with  the 
eustody  of  the  bailiff  who  had  struck  the  woman.     The  bailiflb,  on  the  other  hand, 

£¥6  the  constable  notice  of  their  authority,  and  represented  the  violence  which 
d  been  previously  offered  to  them ;  notwithstanding  which  the  constable  pro- 
ceeded to  take  them  into  custody  upon  the  charge  of  murder,  and  at  first  offered  to 
take  care  also  of  their  prisoner ;  but  their  prisoner  was  soon  rescued  from  them  by 
the  surrounding  mob.  The  next  morning,  the  woman  having  recovered,  the  bailiffs 
were  released  by  the  constable.  Upon  these  facts.  Heath,  J.,  was  clearly  of  opinion 
that  the  constable  and  his  assistants  were  guilty  of  the  assault  and  rescue.(n) 

Where  the  obstruction  of  process  by  the  rescue  of  a  party  arrested  is  accom- 
panied, as  is  usually  the  case,  with  circumstances  of  violence  and  assault  upon  the 
officer,  the  offence  may  be  made  the  subject  of  a  proceeding  by  indictment;  and, 
as  will  be  shown  more  fully  in  a  subsequent  chapter,(o)  the  rescue,  or  attempt  to 
rescue  a  party  arrested  on  a  criminal  charge  is  usually  punished  by  that  mode  of 
proceeding.  And  the  offence  of  rescuing  a  person  arrested  on  mesne  process,  or  in 
execation  after  judgment,  subjects  the  offender  to  a  writ  of  rescous,  or  a  general 
action  of  trespass  vi  et  armuy  or  an  action  on  the  case ;  in  all  which  damages  are 
recoverable. (p)  And  it  has  also  been  the  frequent  practice  of  the  Courts  to  grant 
an  attachment  against  such  wrongdoers,  it  being  the  highest  violence  and  contempt 
ihmt  can  be  offered  to  the  process  of  the  Court.  (9) 

♦The  forcibly  rescuing  goods  distrained,  and  the  rescuing  cattle  by  the  r+cwo 
tnreach  of  the  pound  in  which  they  have  been  placed,  have  been  considered  ^ 
IS  offences  at  common  law,  and  made  the  subject  of  indictment.(r)  In  a  late  case 
irhere  a  defendant  was  indicted  for  rescuing  goods  distrained  for  church-rate,  it 
lecma  not  to  have  been  doubted  that  such  a  rescue  was  an  indictable  offence. («) 
[|^  has  before  been  stated,  that  an  indictment  will  lie  for  taking  goods  forcibly,  if 
»iich  taking  be  proved  to  be  a  breach  of  the  peace  :(f)  but,  as  a  mere  trespass,  without 
sircamatances  of  violence,  is  not  indictable  {(u)  it  has  been  doubted  whether  even  a 
t  ponod-breach,  which  has  been  considered  as  a  greater  offence  at  common  law  than 
I  Te8cae,(t?)  is  an  indictable  offence,  if  unaccompanied  by  a  breach  of  the  peace.({^) 
But,  on  the  other  hand,  it  has  been  submitted  that,  as  a  pound-breach  is  an  injury 
ftod  insult  to  public  justice,  it  is  indictable  as  such  at  common  law.^x)* 

Where  a  hayward  had  distrained  a  horse  damage  feasant  on  an  inclosed  piece  of 
pasture,  and  it  was  rescued  from  him  on  the  way  to  the  pound,  and  before  it  was 
ABponnded ;  it  was  held  that  this  was  not  indictable,  for  till  the  horse  got  to  the 
pound  the  hayward  was  merely  acting  as  the  servant  of  the  owner  of  the  land  ;  but 
^  iras  said  that  if  the  hayward  had  driven  cattle,  which  he  had  found  straying  in 
^c  lanes,  to  the  pound,  they  would  have  been  in  the  custody  of  the  law  from  the 
Kr«t,aod  the  rescue  of  them  on  the  way  to  the  pound  would  have  been  indictable. (^) 

u)  Anon.,  Exeter  Sum.  Ass.  1793  ;  1  East  P.  C.  c.  5,  s.  7  I,  p.  305. 

*«)  Poit,  Of  Reteuej  ^c. 

*  p)  Bac.  Abr.  tit.  Rescue  (C.) ;  Com.  Dig.  tit.  Retcous  (D.). 

[q)  Bac.  Abr.  Ibid. ;  Com.  Dig.  tit.  Reseousj  (D.)  6.  But,  in  order  to  ground  an  attach- 
'^^nt  for  a  rescoe,  it  seems  there  must  be  a  return  of  it  by  the  sheriff :  at  least,  if  it  was  on 
^^  arrest  on  mesne  process :  Bac.  Abr.  Ibid. ;  2  Hawk.  P.  C.  c.  22,  s.  34  ;  Anon.,  6  Mod. 
"^l.  And  see,  as  to  the  return  of  the  rescue  by  the  sheriff:  Com.  Dig.  tit.  Reteoua,  (D.)  4  ; 
^.)  5 ;  Bac.  Abr.  tit.  Retcue  (E.) ;  Rex  v.  Belt,  2  Salk.  586  ;  Rex  v.  Rlkins,  4  Burr.  2129 ; 
^Oon.,  2  Salk.  586;  Rex  v.  Minify,  1  Str.  642;  Rex  v.  Ely,  1  Lord  Raym.  35;  Anon.,  1 
*^k.  586;  1  Lord  Raym.  589. 

4r)  Cro.  Circ.  Comp.  198;  2  Starkie's  Cr.  pi.  617  ;  2  Chit.  Crim.  L.  201,  precedents  of 
ictments  for  rescuing  goods  distrained  for  rent :  and  Cro.   Circ.  Comp.  199 ;  2  Chit. 
'^m.  L.  204,  206,  precedents  of  indictments  for  pound-breaches. 

(«)  Reg.  V.  Williams,  1  Den.  C.  C.  529 ;  the  point  decided  was  that  the  distress  warrant 
''^«  QDlawful. 

<)  Ante,  p.  91 ;  Anon.,  3  Salk.  187. 

[m)  AnUf  p.  91.  (v)  Mirror,  c.  2,  s.  26. 

2  Chit.  Crim.  L.  204,  note  (6),  referring  to  4  Leon.  12. 
2  Chit.  Crim.  L.  204,  note  (6),  and  the  authorities  there  cited. 
Bex  9.  Bradshaw,  7  C.  &  P.  233  (32  E.  C.  L.  R.),  Coleridge,  J.     The  learned  judge 


Oo  an  indictment  for  pound- breach,  the  illegality  of  the  distress  is  no  defence :  Comm. 
,  5  Pick.  714. 
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It  has  been  held  in  Ireland  on  an  indictment  for  rescuing  property  distrained 
for  poor-rate,  that  it  is  not  necessary  to  prove  the  making  of  the  rate,  or  that  there 
is  any  sum  due  at  the  time  of  making  the  distress;  but  the  warrant  to  collect,  if 
in  the  form  and  with  the  requisites  required  by  the  Poor-law  Act,  will  be  sufficient 
primd  facie  evidence  of  the  authority  of  the  collector ;  and  that  the  section  which 
requires  the  sum  to  be  collected  to  be  specified  in  the  warrant  is  satisfied  by  a  refer- 
ence in  the  warrant  to  the  collector's  book  delivered  at  the  time  to  the  collector, 
and  by  such  reference  the  book  becomes  incorporated  with  the  warrant. (z)  But 
where  on  a  similar  indictment  the  warrant  was  in  the  same  form  as  in  the  preced- 
ing case,  but  the  occupiers  were  only  described  as  ^^  tenants  of  commons  "  in  the 
*M^1  collector's  book,  it  was  held  that  the  '^^ collector  had  no  authority  to  distrain 
-^   on  the  actual  occupier,  as  the  description  in  the  book  was  insufficient  (a) 

The  6  &  7  Vict.  c.  30,  provides  for  the  summary  conviction  of  any  person 
releases  any  cattle  distrained  on  any  inclosed  land.(6) 

The  civil  remedy,  however,  given  by  the  2  Will.  &  M.  c.  5,  s.  4,  will,  in  mos 
cases  of  a  pound-breach,  or  a  rescue  of  goods  distrained  for  rent,  be  found  th 
most  desirable  mode  of  proceeding,  where  the  offenders  are  responsible  person 
That  statute  enacts  that,  upon  pound-breach,  or  rescous  of  goods  distrained  f( 
rent,  the  person  grieved  shall,  in  a  special  action  on  the  case,  recover  treble  da 
ages  and  costs  against  the  offenders,  or  against  the  owner  of  the  goods,  if  th 
come  to  his  U8e.(c) 

It  is  laid  down  in  the  books  that,  if  a  rescue  be  made  upon  a  distress,  &o.,  fczzsr 
the  King,  an  indictment  lies  against  the  rescaer.((f)  And  we  have  seen  that  a 
lessee,  resisting  with  force  a  distress  for  rent,  or  forestalling  or  rescuing  the  distresi-^, 
will  be  guilty  of  the  offence  of  a  forcible  detainer.(e)* 

Sec.  II. —  0/  Disobedience  to   Orders  of  Magistrates. 

Disobedience  to  an  order  of  the  justices  of  the  peace  at  their  sessions,  made  bi^j 
them  in  the  due  exercise  of  the  powers  of  their  jurisdiction,  is  an  indictal^  le 
offence.  Thus,  a  party  has  been  holden  to  bo  guilty  of  an  indictable  offence,  :».n 
disobeying  an  order  of  sessions  for  the  maintenance  of  his  grandchildren  (/)  KTn 
this  case  it  was  moved  in  arrest  of  judgment  that,  as  the  43  £liz.  c.  2,  s.  7,  h^v^d 
annexed  a  specific  penalty,  and  a  particular  mode  of  proceeding,  the  course  pir"^- 
scribed  by  the  Act  ought  to  have  been  adopted,  and  that  there  could  be  no  pr""'^>- 
ceeding  by  indictment:  but,  after  able  argument,  and  great  deliberation,  the  CoiB-^ 
were  of  opinion  that  the  prosecutor  was  at  liberty  to  proceed  at  common  law,  or     "" 


seemed  to  think  that  if  the  horse  had  been  rescued  after  it  had  been  put  in  the  poand^      i^ 
would  have  been  indictable. 

(z)  Reg.  V.  Brenan,  6  Cox  C.  C.  381.  The  warrant  was  headed,  <<  General  warrant  '^^ 
collect  and  levy  poor-rate,  Gorey  Union,"  and  directed  the  collector  "  to  levy  the  seve:^"*^ 
poor-rates,  and  arrears  of  poor-rates,  in  the  annexed  book  set  forth,  from  the  several  p^^^' 
sons  therein  rated,  or  other  persons  liable  to  pay  the  said  rates  and  arrears  of  rates,"  b^*^^ 
was  signed  by  the  chairman  of  the  guardians,  two  guardians,  and  the  clerk  of  the  uni  ^^^ 
at  a  meeting  of  the  board. 

(a)  Reg.  V.  Boyle,  7  Cox  C.  C.  428. ' 

(6)  See  the  14  &  15  Vict.  c.  92,  s.  19,  as  to  these  offences  in  Ireland.  By  the  12  k  ^^ 
Vict.  c.  92,  s.  5,  persons  impounding  cattle  are  to  supply  them  with  food  ;  and  by  the  ^^ 
k  18  Vict.  c.  60,  persons  who  have  supplied  animals  impounded  with  food  may  reco^^"^^ 
not  exceeding  double  the  value  of  the  food  supplied,  or  may  sell  the  cattle  in  the  man^*^®^ 
therein  speci^ed. 

(c)  See,  as  to  the  proceedings  upon  this  statute,  Bradby  on  Distresses,  282,  et  teq.;  B  ^*^*         1 
Abr.  tit.  Rescue  (C).     See  5  &  6  Will.  4,  c.  50,  s.  TS,  which  imposes  a  penalty  on  persc^  ^ 
breaking  the  pound  to  rescue  cattle,  &c.,  found  trespassing  on  highways. 

(d)  F.  N.  B.  102  (G.);  Com.  Dig.  tit.  Rescout  (D.)  3. 
U)  Ante^  p.  428. 

(/)  Rex  V.  Robinson,  2  Burr.  799,  800. 

^  In  an  indictment  at  common  law,  charging  defendant  with  rescuing  property  dlstraix^f? 

by  the  sheriff  for  public  dues,  from  a  bailee  to  whose  custody  the  sheriff  had  commit-'^^  I 

it,  it  must  be  averred  that  the  defendant  knew  in  what  right  the  bailee  held  it:  Cumii^  "*'  i 

Israel,  4  Leigh  675.  J 
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dia  method  prescribed  by  the  statute ;  and  that  there  could  be  no  doubt  but  that 
in  indictmciit  would  lie  at  common  law  for  disobedience  to  an  order  of  sessions. (^) 

Upon  the  same  principle  it  was  holden  that,  where  an  Act  of  Parliament  gave 
|»0wer  to  the  King  in  council  to  make  a  certain  order,  and  did  not  annex  any 
q>ecific  punishment  to  the  disobeying  it,  such  disobedience  was  an  indictable  offence, 
innishable  as  a  misdemeanor  at  common  law.(A) 

^Disobeying  an  order  of  one  or  more  justices,  when  duly  made,  is  also  a  r^icRi^^ 
tnnmon  law  offence,  and  therefore  punishable  by  indictment.(i)  Thus,  it  *- 
IBB  been  holden  to  be  an  indictable  offence  to  disobey  an  order  of  justices  directing 
I  highway  to  be  widened,  under  the  13  Geo.  3,  c.  78.(A;)  And  it  seems  that  an 
odictment  will  lie  for  disobedience  to  an  order  of  justices  placing  out  an  appren- 
ice  pursuant  to  the  statute,  when  such  disobedience  is  either  by  not  receiving, 
oming  off,  or  not  providing  for  such  apprentice.(/)  So  a  power  to  remove  a 
wiiper  being  given  to  two  justices  by  the  13  &  14  Car.  2,  c.  12,  the  not  receiving 
lim  is  a  disobedience  of  that  statute  for  which  an  indictment  will  lie.(m)  And, 
»j  Foster,  J.,  "In  all  cases  where  a  justice  has  power  given  him  to  make  an  order, 
ind  direct  it  to  an  inferior  ministerial  officer,  and  he  disobeys  it,  if  there  be  no 
nrticular  remedy  prescribed,  it  is  indictable."(^) 

Where  an  order  of  justices  is  a  perfect  nullity  on  the  face  of  it,  another  order 
uay  be  made,  and  an  indictment  will  lie  for  disobeying  it.  Two  justices  made  an 
»raer  against  the  defendant  as  the  putative  father  of  a  bastard  child,  and  this 
»rder  was  served  upon  the  defendant ;  but  no  payment  was  made  by  him  under  it 
rhe  justices,  who  made  this  order,  having  discovered  that  it  was  wholly  void  for 
lot  stating  that  the  proof  was  in  the  presence  and  hearing  of  the  defendant,  issued 
i  gupersedeaf  of  the  order,  which  was  served  on  the  defendant,  and  a  tender  made 
o,  but  declined  by,  him  of  the  costs  actually  incurred  by  him  in  consequence  of 
he  first  order.  A  regular  order  was  subsequently  made,  and  served  on  the  defend- 
iDt ;  and  it  was  held,  that  as  the  first  order  was  clearly  void,  it  had  no  operation  at 
ill,  and  therefore  the  case  must  be  treated  as  if  it  had  not  been  heard  at  all,  and 
tonsequently  the  second  order  was  valid.(o) 

A  magistrate  residing  within  a  poor-law  union,  is  only  a  guardian  ex  officio, 
uder  the  Poor  Law  Amendment  Act,  while  he  is  acting  as  such  guardian. 
iVhere,  therefore,  two  magistrates  made  an  order  of  filiation  under  the  2  &  3  Vict 
s.  85,  upon  the  complaint  of  the  guardians  of  the  Teesdale  Union,  and  both  the 
nagistrates  resided  within  the  Teesdale  Union,  and  were,  therefore,  guardians  ex 
officio  of  it,  and  one  of  them  was  a  rated  inhabitant  of  a  township  within  the 
Teesdale  Union,  but  not  that  township  in  favor  of  which  the  order  was  made ;  and 
le  had  on  other  occasions  acted  as  a  guardian  ex  offi/;io,  but  neither  '^'had  r^ic^fjR 
icted  as  guardian  in  anything  respecting  this  matter ;  it  was  held  that  the  ^ 
irder  was  good.(^) 

(ff)  Id.  Ibid.     See  the  priDciples  upon  which  this  decision  proceeded,  ante^  p.  86.  et  teq. 

{h)  Rex  V.  Harris,  4  T.  R.  202 ;  2  Leach  549. 

(I)  Rex  V.  Balme,  Cowp.  650;  Rex  v,  Fearnley,  I  T.  R.  316. 

Ik)  Id.  Ibid. 

(/)  Reg.  r.  Gould,  1  Salk.  .381 ;  2  Nol.  c.  33,  s.  3,  p.  349. 

(m)  Rex  V.  Davis,  1  Bott.  361,  pi.  378  ;  Say.  163 ;  Burn's  Just.  tit.  Poor.     Sec.  XVII., 


in)  Burn's  Just.  Ibid. 


[o)  Reg.  V.  Brisby,  1  Deu.  C.  C.  416;  2  C.  &  K.  962  (61  E.  C.  L.  R.).  The  judges  seemed 
4>  think  that  as  the  first  order  was  a  nullity,  it  could  not  be  superseded,  which  was  in  the 
latore  of  a  writ  of  error.  In  Reg.  v.  Marchant,  I  Cox  C.  C.  203,  which  was  an  indictment 
or  disobeying  a  bastardy  order,  the  only  points  decided  were  as  to  the  sufficiency  of  a 
lotice  by  a  board  of  guardians  to  the  putative  father,  and  as  to  the  order  showing  that 
be  evidence  was  taken  on  oath.  In  Reg.  v.  Ferrall,  2  Den.  C.  C.  51,  the  question  was 
whether,  under  a  clause  in  the  Annual  Mutiny  Act,  a  soldier  was  freed  from  an  indict- 
iient  for  disobeying  a  bastardy  order ;  and  the  Court  held  that  he  was  not,  as  it  was  a 
*eriminal  matter;"  but  the  recent  Mutiny  Acts  are  in  different  terms,  which  seem  to  have 
>een  adopted  in  order  to  prevent  a  soldier  from  being  so  indicted,  though  they  are  very 
U  MUcted  for  the  purpose.  See  Reg.  v.  Stamper,  I  Q.  B.  119  (41  E.  C.  L.  R.),  as  to 
\ht  joritdlction  of  the  sessions  to  award  costs  in  an  application  for  a  bastardy  order 
kildtr  the  4  A  5  Will.  4,  c.  76,  s.  73. 

(/)  Rtg,  V,  Cant,  2  M.  C.  C.  271 ;  C.  &  Mars.  521  (41  E.  C.  L.  R.) 


676  Of  Disobedience  to  Orders  [book  ii. 

Where  such  an  order  is  made,  any  person  mentioned  in  it,  and  reqaired  to  act 
under  it,  must,  upon  its  being  duly  served  upon  him,  lend  his  aid  to  carry  it  into 
effect.  Thus  where,  upon  a  complaint  made  by  an  excluded  member  of  a  friendly 
society,  two  persons,  A.  and  B.,  the  then  stewards  of  the  society,  were  summoned, 
and  an  order  made  by  two  justices  that  such  stewards  and  the  other  members  of 
the  society  should  forthwith  reinstate  the  complainant ;  it  was  holden,  that  though 
this  order  was  not  served  upon  A.  and  B.  until  they  had  ceased  to  be  stewards,  yet 
it  was  still  obligatory  upon  them,  as  members  of  the  society,  to  attempt  to  reinstate 
the  complainant ;  and  that  their  having  ceased  to  be  stewards  was  no  justification 
of  entire  neglect  on  their  part.($)  Lord  Ellenborough,  C.  J.,  said  at  the  trial, 
'^  The  order  is  not  confined  to  the  stewards  alone,  but  is  made  upon  all  the  members 
of  the  society ;  and  the  defendants  were  members  of  the  society  independently  of 
their  being  stewards,  and  were  bound,  as  members,  to  see  that  the  order  was  obeyed ; 
or,  at  least,  to  have  taken  some  steps  for  that  purpose.  As  members,  they  might 
have  done  something ;  as  stewards,  indeed,  they  might,  with  greater  facility,  have 
enforced  obedience  to  the  order ;  but  each  member  had  in  it  his  power  to  lend  some 
aid  for  the  attainment  of  that  object."  And  when  in  the  ensuing  term  a  motioi 
was  made  that  a  verdict  might  be  entered  for  the  defendants,  on  the  ground  that^ 
having  ceased  to  be  stewards  when  the  notice  was  served,  they  had  not  been  guilt; 
of  a  criminal  default ;  the  Court  said,  that  if  the  defendants  had  shown  that  thej 
did  everything  in  their  power  to  restore  the  party,  in  obedience  to  the  order,  thej 
might  have  given  it  in  evidence  by  way  of  excuse. (r) 

So  an  indictment  lies  against  the  president  and  stewards  of  a  friendly  society  fo^rr  -t 
disobeying  an  order  of  justices  requiring  them  and  the  members  of  the  said  society 
to  readmit  a  member,  though  it  be  sworn  that  the  power  of  doing  so  is  not  in  th^ 
president  and  stewards,  but  in  a  committee.(«)^  ^ 

There  must  be  personal  service  of  an  order  on  all  persons  who  are  charged  witl 
a  contempt  of  it ;  and  it  was  held,  upon  demurrer,  to  be  a  decisive  objection  to  ai 
indictment  for  a  disobedience  and  contempt  of  an  order  of  sessions,  that  it  chargu^     d 
a  contempt  by  six  persons  of  an  order,  which  was  only  stated  to  have  been  servet 
on  four  of  them. (^) 

The  entire  order  of  a  Court  to  pay  the  expenses  of  a  prosecution,  under  the 
Geo.  4,  c.  64,  s.  26,  must  be  served  on  the  treasurer  of  the  county.     Where,  thei 
fore,  an   order  was  made  to  pay  an  aggregate  sum,  the  details  of   which  wei 
*57fil  *°°^^®d?  ^^^  ^^®  *attorney  tore  off  the  details,  and  served  the  order  for  tb 
■^  payment  of  the  aggregate  sum  alone  on  the  treasurer ;  it  was  held,  on  a  casi 
reserved,  that  he  was  not  indictable  for  refusing  to  obey  the  order.(w) 

Upon  an  indictment  for  disobeying  an  order  commanding  the  stewards  of 
friendly  society  to  readmit  A.  B.,  it  seems  to  be  sufficient  to  prove  that  the  ord( 
was  served  on  one  of  the  defendants,  and  that  the  others  when  A.  B.  appli( 
to  them  to  be  readmitted  said  they  would  not,  and  did  not  care  for  the  justice 
order,  (v) 

It  appears  to  have  been  holden  not  to  be  necessary,  in  an  indictment  against  & 

public  officer  for  disobedience  of  orders,  to  aver  that  the  orders  have  not 


n 


Rex  V.  Gash,  1  Starkie  41  (2  E.  C.  L.  R.). 
^  ^  Id.  Ibid.  The  motion  was  also  made  on  another  ground;  namelj,  a  defect  in  tl^C  ^^ 
jarisdiction  of  the  magistrates:  two  magistrates  of  the  connty  of  Middlesex,  where  tlK"  ^"^ 
meetings  of  the  society  were  held,  having  made  the  order,  though  the  society  had  be^^  ;^^° 
originally  established  in  London,  and  its  rales  enrolled  at  the  sessions  for  London.  B'  ^^Ba^ 
the  Court  decided  that  the  magistrates  of  Middlesex  had  jarisdiction.     See  33  Geo.  3,  ^* 

54,  and  49  Geo.  3,  c.  125,  s.  I. 


(t)  Rex  V.  Wade,  I  B.  &  Ad.  861.     See  this  case  as  to  what  was  a  sufficient  filing  of  tC 
rules  with  the  clerk  of  the  peace  within  the  33  Geo.  3,  c.  54,  s.  2. 
[t)  Rex  V.  Kingston,  8  East  41. 

[u)  Reg.  V.  Jones,  2  Moo.  C.  C.  R.  171 ;  9  C.  &  P.  40  (38  E.  G.  L.  R.),  s.  c. 
[v)  Rex  V.  Gilkes,  3  C.  &  P.  52  (14  E.  C.  L.  R.),  Abbott,  G.  J. 

^  An  indictment  lies  against  a  corporation  for  neglecting  to  perform  a  dotj  reqaired  rf 

the  public  good :  Susquehanna  and  Bath  Turnpike  Road  Co.  v.  People,  15  Wend.  Vt^^'i 
People  v.  Corporation  of  Albany,  11  Wend.  539. 
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leroked ;  for  the  orders,  beiDg  stated  to  have  been  given  by  those  who  were  em- 
powered by  certain  statutes  to  give  them,  must  be  taken  to  remain  in  force  until 
they  were  revoked  or  contradicted  (to)  But  an  indictment  for  disobeying  an  order 
of  justices  must  show  explicitly  that  an  order  was  made ;  and  it  is  not  sufficient 
to  state  the  order  by  way  of  recital.(x)  It  is  said  to  be  more  safe  to  aver  that  the 
defendant  was  requested  to  comply  with  the  terms  of  the  order.  (^)  But  if  the 
statement  of  the  order  having  been  served  on  all  the  defendants  (which,  as  has  been 
before  observed,  is  a  necessary  statement)  be  omitted,  the  want  of  such  an  allega- 
tion will  not  be  supplied  by  averring  that  they  were  all  requested  to  perform  the 
duties  required  by  the  order,  (z) 

Where  an  indictment  for  refusing  to  obey  an  order  of  justices  to  pay  a  church- 
rmte,  alleged  that  the  rate  *^  was  duly  made  as  by  law  in  that  behalf  required,  and 
that  the  same  was  afterwards  duly  allowed  as  by  law  in  that  behalf  required,''  and 
that  *'^  the  defendant  was  duly  rated"  in  and  by  the  said  rate  at  the  sum  of  sixteen 
shillings;  it  was  objected  that  the  facts  ought  to  have  been  stated  which  consti- 
toied  a  due  making  and  allowance  of  the  rate  and  a  due  rating  of  the  defendant; 
bot  it  was  held,  first,  that  these  introductory  facts  were  alleged  only  to  show  that 
the  justices  had  jurisdiction  to  make  the  order,  and  therefore  they  fell  within  the 
description  of  inducement,  in  which  such  a  general  allegation  was  allowed.  Secondly, 
that  the  rest  of  the  count  showed  that  the  justices  had  sufficient  authority  to  make 
the  order,  as  there  was  a  sufficient  information  by  competent  persons  to  give 
them  jurisdiction. (a)  The  same  indictment  stated  that  a  church-rate  had  been 
*diily  demanded  of  the  defendant,  and  that  he  had  refused  and  neglected  to  r:!:^^^ 
pay  the  rate  to  W.  A.  and  J.-C,  who  then  were  the  churchwardens;  and  it  ^ 

held  that,  though  it  did  not  state  that  they  were  churchwardens  when  the  rate 
demanded,  it  was  sufficient  that  they  were  shown  to  be  so  when  the  rate  was 
Delected  and  refused  to  be  paid ;  for  that  was  the  offence. (6)  The  same  indict- 
ment alleged  that  a  justice  made  his  warrant  (summons),  whereby,  ^'  after  reciting 
18  therein  recited,"  he  summoned  the  defendant,  and  the  indictment  did  not  state 
to  whom  the  warrant  was  directed ;  and  it  was  held  that  it  was  sufficient,  for  enough 
of  the  warrant  was  stated  without  mentioning  the  recital,  and  it  was  sufficiently 
averred  that  it  was  directed  to  the  defendant.(6)  The  same  indictment  averred 
that  a  summons  was  issued  on  the  30th  of  May  to  appear  on  the  6th  of  June  then 
next,  and  was  '^before  the  said  6th  day  of  June,  to  wit,  on  the  30th  of  May"  per- 
lODallj  served  on  the  defendant,  who  did  not  appear  in  pursuance  of  it;  and  it  was 
held  that  it  must  be  assumed  that  the  justices  satisfied  themselves  that  it  had  been 
senred  a  reasonable  time  before  the  day  of  appearance,  otherwise  they  would  have 
acted  unjustly  in  making  the  order  in  the  absence  of  the  defendant,  and  the  intend- 
ment is  always  favorable  to  the  validity  of  an  order.(c)  On  the  same  indictment 
It  was  also  held  that  it  is  not  necessary  to  set  out  the  order  according  to  the  tenor ; 
it  is  enough  to  set  out  the  substance  of  it  correctly. ((f)  The  same  indictment  did 
Dot  aver  the  church-rate  to  have  been  in  force  when  tne  order  to  pay  it  was  made, 
but  it  was  held  that,  as  it  averred  that  the  rate  continued  in  force  at  the  time  of 

(w)  Rex  V.  Holland,  5  T.  R.  607,  624,  a  case  of  an  indictment  against  the  defendant  for 
malTersations  in  office  while  he  was  one  of  the  council  at  Madras. 

(z)  Rex  V.  Crowhurst,  2  Lord  Rajm.  1363. 

(y)  2  Chit.  Grim.  L.  2*79,  note  (^),  citing  1  T.  R.  316,  which  is  the  case  of  Rex  v.  Fearn- 
lej.  where  an  objection  was  taken  to  an  indictment  that  it  did  not  contain  such  state- 
ment; but  the  Court  did  not  find  it  necessary  to  give  any  opinion  upon  the  point. 

(x)  Rex  r.  Kingston,  8  East  41,  53. 

(tf )  Reg.  V.  Bidwell,  1  Den.  C.  C.  222.  The  case  was  decided  by  Parke,  B.,  alone.  The 
information  was  on  the  oath  of  the  churchwardens,  and  alleged  that  the  rate  was  "  duly 
made''  and  was  ^'  duly  allowed  ;"  that  the  defendant  was  at  the  time  of  the  making  and 
mllowance  thereof  an  inhabitant  and  occupier  of  a  dwelling-house  in  the  parish,  and  was 
**  duly  rated'*  by  the  said  rate,  &c.  And  Parke,  B.,  held  that  this  information  was  suffi- 
cient to  give  the  justices  jurisdiction,  though  open  to  the  objection  of  informality  in 
making  a  mixed  allegation  of  fact  and  law,  instead  of  stating  facts  only,  and  the  learned 
Baron  also  held  that  the  magistrates  having  to  inquire  into  the  merits  of  the  case,  and 
«4iiidicate  upon  them,  their  adjudication  was  binding,  especially  as  it  might  have  been 
Ufealad  against,  and  was  not. 

{b)  Ibid.  (c)  Ibid.  (d)  Ibid. 
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the  indictment,  it  was  quite  safficient.(e)     It  was  also  held  that  such  an  indictmeDt 
need  not  allege  the  date  of  the  order,(/)  as  that  was  immaterial. 

An  indictment  alleged  that  an  appeal  was  made  by  the  defendants  against  a  rate 
to  the  sessions,  who  dismissed  the  appeal,  and  ordered  the  defendants  "  immediately 
upon  service  of  the  said  order,  or  a  true  copy  thereof,"  to  pay  the  churchwardens 
and  overseers  a  sum  for  costs  of  the  appeal,  and  that  a  true  copy  of  the  said  order 
was  afterwards  personally  served  upon  each  of  the  defendants,  and  each  of  them 
had  notice  of  the  said  order.     Nevertheless,  the  defendants  wilfully  n^lected  and 
refused  to  pay.     Upon  the  trial  the  Clerk  of  the  Peace  produced  the  minutes  of  the 
sessions,  and  read  the  order,  which  ordered  the  defendants  ^immediately  upon 
service  of  this  order,  or  a  true  copy  thereof,"-  to  pay  the  costs.     The  Clerk  of  the 
Peace  stated  that  '^  the  costs  were  not  taxed  during  the  actual  sitting  of  the  sessions, 
but  between  the  time  of  the  Court  adjourning  and  its  meeting.     ]  reported  to  the 
magistrates  what  I  thought  fit  and  proper  costs ;  and  the  Court  adopted  it.     I  made 
a  verbal  statement,  which  the  Court  adopted.     I  gave  both  parties  an  opportunity 
of  attending.     The  defendants  did  not  attend.     I  wrote  a  letter  to  their  solicitor. 
The  appeal  was  dismissed  for  want  of  due  notice."     The  defendants'  attorney  was 
♦ft7ft1  ^^^  person  attending  the  appeal,  and  was  present  *when  the  order  was  made. 
J  There  were  four  or  five  of  the  magistrates  at  the  adjournment  who  were  al 
the  original  sessions.    A  witness  proved  that  he  served  each  defendant  with  a  paper — 
which  he  told  them  was  a  true  copy  of  the  order,  as  in  fact  it  was,  and  at  the  tim 
of  service  read  to  each  the  contents  of  a  parchment  writing,  which  was  also  a  tru 
copy  of  the  order,  and  was  produced  on  the  trial.     It  was  objected,  first,  that 
notice  to  produce  the  copies  served  had  not  been  given;  evidence  could  not  b©  give; 
that  the  copy  served  was  a  true  copy ;  but  it  was  held  that  a  notice  to  produce  th 
paper  served  would  have  been  notice  to  produce  a  notice,  which  is  never  required 
secondly,  that  an  order  to  pay  "  upon  service  of  the  said  order,  or  a  true  cop; 
thereof,"  was  bad  on  the  face  of  it ;  but  it  was  held  to  be  perfectly  sufficient — ^tha 
an  order  of  sessions  in  that  form  was  good.    And  the  service  was  also  good,  whethe 
the  book  of  the  sessions  or  the  parchment  was  the  order;  for  if  the  book  was  tfa^ 
original,  it  could  not  be  shown  at  the  time  of  the  service,  and  if  the  parchment  wa. 
the  original,  its  contents  were  read  over.(^)    And,  lastly,  that  the  adjourned 
had  no  jurisdiction  to  fix  the  amount  of  costs;  but  the  Court  held  that  it  was 
necessary  to  decide  that  point.     The  magistrates  must  be  taken  to  have  ordered  i 
the  first  instance,  in  the  presence  of  all  the  parties,  that  the  defendants  should  pa; 
such  costs  as  the  officer  might  find  to  be  due ;  and  the  result  of  the  evidence  bemj 
that  both  parties  had  an  opportunity  of  attending  the  taxation,  and  no  objectio 
being  made  when  the  amount  was  stated  in  Court,  a  state  of  things  took 
which  amounted  to  a  consent,  and  therefore  the  order  was  valid.(A) 

The  11  Geo.  2,  c.  19,  s.  16,  enables  two  justices  to  put  a  landlord  in  possessior 
of  premises  in  any  case  where  one  year's  rent  is  in  arrear,  and  the  tenant 
the  premises  and  leaves  them  uncultivated  or  unoccupied  so  as  no  sufficient 
can  be  had ;  and  sec.  17  empowers  the  next  justice  or  justices  of  assise,  on  th^ET^e 
appeal  of  the  tenant  to  award  restitution  to  the  tenant  Upon  an  indictment  fciiZJi^J 
disobeying  the  order  of  the  justices  of  assize  to  restore  possession  to  the  tenant, '"  ^^ 
seems  sufficient  to  put  in  the  record  made  up  by  the  justices  of  the  peace,  in  whicl^f 'h, 
after  reciting  the  complaint  and  other  proceedings,  they  declare  that  they  put  thc^^J^ 
landlord  in  possession,  and  it  seems  unnecessary  to  prove  the  complaint  of  t 
landlord,  (t) 

(«)Ibid.  (/)Ibid. 

Iff)  Per  Coleridge,  J.,  "An  order  of  the  qaarter  sessions  is  not  like  an  order  of  justicf 
out  of  sessions.     It  is  the  judgment  of  the  Court,  and  that  cannot  be  carried  about :  it 
Bufficieut  if  a  copy  be  shown." 

(h)  Reg.  V.  Mortlock,  7  Q.  B.  459  (63  E.  E.  L.  R.). 

(i)  Reg.  V.  Sewefl,  8  Q.  B.  161  (55  £.  C.  L.  R.).    The  very  ground  of  the  appeal  migl 
be  that  the  justices  of  the  peace  had  acted  without  any  complaint,  and  therefore  the  pro* 
of  the  complaint  could  not  be  necessary.    The  Court  held  in  this  case  that  the  orders  » 
the  justices  of  assize  must  be  made  by  them  as  individual  justices,  and  not  as  a  Coo 
and  therefore  a  certificate  of  such  an  order,  signed  by  the  deputy  derk  of  assise  in  ti 
same  way  as  an  order  of  Court,  is  not  sufficient.    It  seems  also  that  the  order  shoald 
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the  trial  of  an  indictment  for  not  paying  a  sum  of  money  pursuant  to  an 
Beesions  made  on  an  appeal  by  the  defendant  against  a  certificate  of  two 
for  stopping  up,  diverting,  and  turning  a  part  of  a  public  footway,  the 
'  the  order  of  sessions,  together  with  proof  of  the  service  of  a  copy  of  the 


poQ  the  defendant,  and  a  demand  of  the  sum  ordered  thereby  to  be 
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irhich  the  defendant  only  answered  that  he  did  not  ewe  anything, 

nt  evidence  to  go  to  the  jury,  and  it  is  not  necessary  to  prove  aliunde  the 

of  the  certificate  or  the  fact  of  the  appeal.  An  order  of  sessions  made 
h  an  appeal  need  not  show  the  time  at  which  the  certificate  of  the  justices 
sd  with  the  clerk  of  the  peace ;  for  the  sessions  have  no  duty  to  inquire 

fact,  unless  the  objection  is  raised  before  thcm.(A;) 

3  trial  of  an  indictment  against  the  stewards  of  a  friendly  society  for  dis- 
an  order  of  justices,  which  recites  that  the  rules  of  such  society  had  been 

such  recital  is  not  evidence  of  that  fact,  and  it  must  be  proved  by  other 
1  order  to  show  that  the  justices  had  jurisdiction  to  make  the  order  under 
\eo,  3,  c.  54,  s.  2. (if)  Upon  the  trial  of  such  an  indictment  the  Court  will 
'  into  the  merits  of  the  original  case,  nor  will  they  hear  objections  to  the 
lich  do  not  appear  upon  the  face  of  it.(m)  Upon  the  trial,  therefore,  of 
indictment  it  is  no  defence  that  the  party  ordered  to  be  readmitted  was 
3  to  be  a  member  of  the  society,  as  that  was  matter  of  defence  before  the 
n)  So,  on  a  motion  to  arrest  the  judgment  upon  an  indictment  for  dis- 
an  order  of  justices  for  the  payment  of  a  fine  upon  a  conviction,  the  Court 
's  Bench  refused  to  hear  any  objections  to  the  conviction  which  did  not 
pon  the  face  of  it.(o)  But  if  it  appear  on  the  face  of  the  order  that  the 
fad  no  jurisdiction  to  make  it,  the  defendant  should  be  acquitted,  without 
\  to  bring  a  writ  of  error,  though  the  want  of  jurisdiction  be  apparent  on 

of  the  indictment.  Where,  therefore,  certain  justices,  acting  under  the 
;  Act  (14  Geo.  3,  c.  78)  had  made  an  order  that  a  building  should  be  re- 
18  an  encroachment  on  a  highway,  but  the  building  was  not  stated  in  the 
extend  beyond  the  general  line  of  the  houses  so  as  to  be  contrary  to  the 
IS  of  the  Act ;  it  was  held,  upon  an  indictment  for  disobeying  such  order, 
defendant  should  be  acquitted,  although  the  objection  appeared  upon  the 

p)   .  . 

e  an  indictment  stated  that  M.  had  been  expelled  from  a  friendly  society, 
been  deprived  of  certain  relief  from  it,  to  which  he  was  entitled,  and  that, 
limself  aggrieved  thereby,  he  made  complaint  thereof  to  two  justices,  and 
before  them  to  the  truth  of  the  saul  complaint,  and  that  the  justices 
that  he  should  be  continued  a  member  of  the  society,  and  that  the  stewards 
Ksiety  unlawfully  refused  so  to  continue  him  as  a  member  of  the  society, 
order  when  produced,  recited  only  a  complaint  that  the  stewards  had  re- 
pay him  the  relief,  but  contained  an  order  to  pay  the  relief,  and  also. that 
d  be  continued  a  member  of  the  society;  it  was  held  that  the  defendants 
itled  to  be  acquitted  ;  *first,  because  the  allegations  of  the  indict-   ruLKott 
re  not  proved,  as  the  defendants  were  only  summoned  to  answer  one   ^ 
)f  complaint,  and  not  two;  and,  secondly,  because  the  adjudication  to  con- 
•  as  a  member  of  the  society  was  bad,  for  the  33  Geo.  3,  c.  54,  s.  15,  con- 
jurisdiction  of  justices  to  the  subject  matter  of  the  complaint.(^) 

f  the  justices  of  assize,  and  that  they  alone,  and  none  of  the  other  commission- 
jarisdiction  to  make  such  an  order, 
g.  V.  Thornton,  2  Cox  C.  C.  493. 
[  V,  Gilkes,  8  B.  A  C.  439  (15  E.  C.  L.  R.). 
tx  V.  Mitton,  3  Esp.  R.  200 ;  a.  c,  Cald.  536. 
X  r.  Gilkes,  3  C.  &  P.  52  (14  E.  C.  L.  R.),  Abbott,  C.  J. 
X  9.  Mitton,  3  Esp.  R.  200,  in  the  note. 

tx  V.  HoUis,  2  Str.  N.  P.  C.  536  (3  E.  C.  L.  R.),  Abbott,  C.  J. 
X  9.  Soper,  3  B.  &  C.  857  (10  E.  C.  L.  R.). 
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*581]  *CHAPTER  THE  THIRTY-SECOND. 

OF  ESCAPES. 

An  escape  is  where  one  who  is  arrested  gains  his  liberty  before  he  is  deliverec^^^ 
by  the  course  of  the  law.(o)     And  it  may  be  by  the  party  himself;  either  withon 
force  before  he  is  put  in  hold,  or  with  force  after  he  is  restrained  of  his  liberty 
or  it  may  be  by  others  ;  and  this  also  either  without  force,  by  their  permission 
negligence,  or  with  force,  by  the  rescuing  of  the  party  from  custody.     Where  tl — ^^ 
liberation  of  the  party  is  effected  either  by  himself  or  others,  without  force,  it         ^ 
more  properly  called  an  escape ;  where  it  is  effected  by  the  party  himself  vi^^i^ 
force,  it  is  called  prUon-hreaking  ;  and  where  it  is  effected  by  others,  with  force,       /^ 
is  commonly  called  a  rescu€.(b)     In  the  present  chapter  it  is  proposed  to  consid^^^tj. 
those  acts  without  force,  which  more  properly  come  under  the  title  of  €$c<vpe. 

There  is  little  worthy  of  remark  in  the  books  respecting  an  escape  ef^ted   b/ 
the  party  himself,  without  force:  but  the  general  principle  appears  to  be,  that^  as 
all  persons  are  bound  to  submit  themselves  to  the  judgment  of  the  law,  and  to  he 
ready  to  be  justified  by  it,  those  who,  declining  to  undergo  a  legal  imprisonmeDt 
when  arrested  on  criminal  process,  free  themselves  from  it  by  any  artifice,  and  elude 
the  vigilance  of  their  keepers,  before  they  are  put  in  hold,  are  guilty  of  an  offence 
in  the  nature  of  a  high  contempt,  and  punishable  by  fine  and  imprisonment.(c)' 
And  it  is  also  criminal  in  a  prisoner  to  escape  from  lawful  confinement,  though  no 
force  or  artifice  be  used  on  his  part  to  effect  such  purpose.     Thus,  if  a  prLsoner  go 
out  of  his  prison  without  any  obstruction,  the  doors  being  opened  by  the  conBentor 
negligence  of  the  gaoler,  or  if  he  escape  in  any  other  manner,  without  using  ftoj 
kind  of  force  or  violence,  he  will  be  guilty  of  a  misdemeanor ;  and  if  his  prison  be 
broken  by  others,  without  his  procurement  or  consent,  and  he  escape  through  the 
breach  so  made,  he  may  be  indicted  for  the  escape.(c?) 

Upon  an  indictment  for  an  escape  from  the  house  of  correction,  afler  convictio* 
for  a  capital  offence  and  conditional  pardon,  it  was  held  that  a  certificate  of  tl^ 
former  conviction  by  the  clerk  of  assize  was  not  evidence,  there  being  no  A-** 
which  made  it  evidence. (c)     But  the  4  Geo.  4,  c.  64,  s.  44,  to  the  intent  ib^ 
^-oQ-|  *prosecutions  for  escapes,  breaches  of  prison,  and  rescues,  may  be  carri^ 
*^-'  on  with  as  little  trouble  and  expense  as  possible,  enacts  (amongst  o^^ 
things),  that  in  case  of  any  prosecution  for  any  escape,  attempt  to  escape,  breP-^ 
of  prison  or  rescue,  either  against  the  offender  escaping  or  attempting  to  escape 
or  having  broken  prison,  or  having  been  rescued,  or  against  any  other  person    ^ 
persons  concerned  therein,  or  aiding,  abetting,  or  assisting  the  same,  a  certific^^ 
given  by  the  clerk  of  assize,  or  other  clerk  of  the  court  in  which  such  offenc^^ 
shall  have  been  convicted,  shall,  together  with  due  proof  of  the  identity  of  the 


!a)  Ternu  de  la  Ley. 
b)  1  Hale  590;  2  Hawk.  P.  C.  c.  17,  18,  19,  20,  21. 

U)  2  Hawk.  P.  C.  c.  17,  a.  5 ;  4  Blac.  Com.  129.  . 

(d)  I  Hale  611 ;  2  Inst.  689,  590 ;  Summ.  108  ;  Staund.  P.  C.  30,  31 ;  2  Hawk.  P.  C.  c.    ^'» 
68.  9,  10. 

{e)  Rex  V,  Smith,  East.  T.  1788,  MS.,  Bayley,  J.    So  neither  the  production  of  the  calf 
dar  of  the  sentences  signed  bj  the  clerk  of  assize,  and  by  him  delivered  to  the  goveri 
of  the  prison,  nor  the  evidence  of  a  person  who  heard  sentence  passed,  is  safficient^ 
prove  that  a  prisoner  is  in  lawful  castody  under  a  sentence  of  imprisonment  pasted 
the  assizes ;  the  record  itself  should  be  produced ;  unless  other  proof  be  provided  by  si 
ute:  Reg.  v.  Bourdon,  2  C.  &  K.  366  (61  E.  G.  L.  R.),  Maule,  J. 


*  State  V.  Doud,  7  Conn.  Rep.  384.  But  the  court  for  such  offence  will  not  inliic^^^  . 
punishment  exceeding  that  from  which  the  offender  escaped :  Ibid.  When  an  indictm^^^j 
for  an  escape  charged  that  the  defendant,  being  confined  in  a  Jail  nnder  cooTicUon  a-^^. 
sentence  for  larceny,  escaped  therefrom,  it  was  held,  that  as  only  a  convict  can  coai^^|^ 
the  offence  charged,  it  was  necessary,  in  order  to  support  the  indictment,  to  prove  0^^ 
the  person  charged  with  the  escape  was  the  same  who  was  convicted  of  lai^eenj :  Stati*^ 
Murphy,  5  Eng.  74. 


a 
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\y  be  sufficient  evidence  to  the  Court  and  jury  of  the  nature  and  fact  of  the  con- 
don,  and  of  the  species  and  period  of  confinement  to  which  such  person  was 
iteiioed.(/)  It  was  decided  upon  the  56  Geo.  3,  c.  27,  s.  8  [now  repealed],  that 
I  certificate  of  a  former  conviction,  authorised  by  that  statute,  should  set  forth 
I  effect  2LU^  substance  of  the  conviction ;  and  that  stating  it  to  have  been  for 
mj  only  was  insufficient.  The  prisoner  was  indicted  for  oeing  at  large  after  a 
fence  of  transportation  for  seven  years !  the  indictment  only  stated  that  he  had 
!n  convicted  of  felony,  without  specifying  the  nature  of  that  felony ;  and  the 
kificate  to  prove  the  former  conviction  was  in  the  same  form ;  and  the  judges 
Qght  this  case  decided  by  a  former  case  of  Rex  v.  SutcUffe,  and  that  both  the 
Setment  and  certificate  were  insufficient.(^) 

rhe  11  &  12  Vict.  c.  42,  ss.  12,  13,  14  and  15,  provides  for  the  apprehension  of 
80118  charged  with  indictable  offences,  who  escape  into  Ireland,  the  Isles  of  Man, 
eni8ey,  Jersey,  Alderney,  or  Sark,  and  Scotland,  and  for  the  dealing  with  such 
BODB  after  their  apprehension ;  and  the  Act  also  provides  for  the  apprehension  of 
BODS  so  charged  who  escape  from  these  territories  into  England. 
Baoftpes  effected,  or,  perhaps,  more  properly,  suffered  by  others  than  the  party 
ladf,  without  force,  by  permission  or  negligence,  may  be  either — ^I.  By  officers ; 
H.  By  private  persons. 

Sec,  I. — 0/  Escapes  suffered  hy  Officers, 

Am  escape  of  this  kind  must  be  from  a  justifiable  imprisonment  for  a  criminal 
Iter,  aft^er  an  actual  arrest. 

hA  there  must  be  an  actual  arrest^  it  has  been  holden,  that  if  an  officer,  having 
rarrant  to  arrest  a  man.  see  him  shut  up  in  a  house,  and  challenge  him  as  his 
8oner,  but  never  actually  have  him  in  his  custody,  and  the  party  get  free,  the 
ear  cannot  be  charged  with  an  escape. (A) 

^The  arrest  and  imprisonment  must  be  justifiable;  for,  if  a  party  be  r]|if:Qo 
ested  for  a  supposed  crime,  when  no  such  crime  was  committed,  and  the  *- 
Ttj  neither  indicted  nor  appealed,  or  for  such  a  slight  suspicion  of  an  actual 
me  and  by  such  an  irregular  mittimus  as  will  neither  justify  the  arrest  nor  im- 
aonment,  the  officer  is  not  guilty  of  an  escape  by  suffering  the  prisoner  to  go  at 
ge.(t)  But  it  seems  that  if  a  warrant  of  commitment  plainly  and  expressly 
urge  the  party  with  treason  or  felony,  though  it  be  not  strictly  formal,  the  gaoler, 
Ibring  an  escape,  is  punishable ;  and  that  where  commitments  are  good  in  sub- 
tnce,  the  gaoler  is  as  much  bound  to  observe  them  as  if  they  were  made  ever  so 
iedy.(A;)  It  is  stated  as  a  good  general  rule  upon  this  subject  that,  whenever  an 
inriaoiiment  is  so  far  irregular  that  it  will  be  no  offence  in  the  prisoner  to  break 
»ni  it  by  force,  it  can  be  no  offence  in  the  officer  to  suffer  him  to  e8cape.(/) 
The  imprisonment  must  not  only  be  justifiable,  but  also  for  some  criminal  matter. 
It  the  escape  of  one  committed  for  petit  larceny(m)  only  was  criminal ;  and  it 
unt  most  agreeable  to  the  general  reason  of  the  law  that  the  escape  of  a  person 
umitted  for  any  other  crime  whatsoever  should  also  be  criminal.(n)  The  im- 
iaonment  must  also  be  continuing  at  the  time  of  the  escape;  and  its  continuance 
I8t  be  grounded  on  that  satisfaction  which  the  public  justice  demands  for  the 
me  committed.  So  that  if  a  prisoner  be  acquitted,  and  detained  only  for  his 
n,  it  will  not  be  criminal  to  suffer  him  to  escape,  though  the  judgment  were  that 

C/)  See  the  14  ft  15  Vict.  c.  99,  8.  13,  po9t,  Evidence. 

\jf\  Bex*.  Watson,  Mich.  T.  1821,  MS.,  Bajlej,  J.,  and  R.  ft  R.  468.     The  prisoner  was 
Hitted  to  his  original  sentence.     The  26  Qeo.  3,  c.  27,  s.  3,  authorized  a  certificate  con- 
ning the  effect  and  substance  only,  omitting  the  formal  part,  of  every  indictment,  con- 
ation, ftc. 
14)  3  Hawk.  P.  C.  c.  19,  s.  1. 

0  lUd.  8.  2. 

\A  Ibid  8.  24.    A  commitment  to  Apritonj  and  not  to  hperton^  was  held  good  in  Rex  v, 

ii&il  Lord  Raym.  424. 
Qld.  Ibid.  8.  2.    And  see/>o«{,  chap,  xxziii. 
i^The  distioction  between  grand  and  petit  larceny  was  abolished  by  the  7  ft  8  Geo. 
f*  tt|  8.  2,  and  24  ft  25  Vict.  c.  96,  s.  2. 
(•)SHawk.  P.  G.  c.  19,  s.  3 ;  I  Hale  592. 
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be  should  be  discharged,  ^'  paying  his  fees ;"  he  being  in  such  case  detained  only  as 
a  debtor  :  but  if  a  person,  convicted  of  a  crime,  be  condemued  to  imprisonment  for 
a  certain  time,  and  also  ^^  until  he  pays  his  fees,"  it  is  said,  that  perhaps  an  escape 
of  such  person,  after  the  time  of  his  imprisonment  is  elapsed,  without  paying  his 
fees,  may  be  criminal ;  as  it  was  part  of  the  punishment  that  the  i^iprisonment 
should  be  continued  till  the  fees  should  be  paid.(o) 

The  next  important  inquiry  upon  this  subject  will  be,  whether  the  escape  be 
voluntary  or  negligent^  as  the  former  is  a  much  more  serious  o£fenoe  than  the  latter. 

Whenever  an  officer,  having  the  custody  of  a  prisoner  charged  with,  and  guilty 
of,  a  capital  offence,  knowingly  gives  him  liberty  with  an  intent  to  save  him  either 
from  his  trial  or  execution,  such  officer  is  guilty  of  a  voluntary  escape  ;  and  thereby~^*^ 
involved  in  the  guilt  of  the  same  crime  of  which  the  prisoner  is  guilty,  and  fa 
which  he  was  in  custody.(p)*     Hawkins  says,  that  it  seems  to  be  the  opinion  a 
Sir  M.  Hale,(^)  that  in  some  cases  an  officer  may  be  adjudged  guilty  of  a  volun 
i^KOA-y   escape  who  had  '''no  such  intent  to  save  the  prisoner,  but  meant  only  to  giv 
-'   hiui  a  liberty  which,  by  law,  he  had  no  color  of  right  to  give;  as  if  a  gaole 
should  bail  a  prisoner  who  is  not  bailable :  but  he  withholds  his  assent  to  t 
opinion,  on  the  grounds  that  it  is  not  sufficiently  supported  by  authorities,  an 
docs  not  seem  to  accord  with  the  purview  of  the  6  £dw.  3,  c.  8,  relating  to  the  i 
proper  bailing  of  persons  by  the  marshals  of  the  King's  Bench.(r)     He  says 
that  it  seems  to  be  agreed  that  a  person  who  has  power  to  bail  is  guilty  only  of      a 
negligent  escape,  by  bailing  one  who  is  not  bailable ;  and  that  there  are  som^ 
wherein  an  officer  seems  to  have  been  found  to  have  knowingly  given  his  prison 
more  liberty  than  he  ought  to  have  had  (as  by  allowing  him  to  go  out  of  prison  ci^n 
a  promise  to  return ;  or  to  go  amongst  his  friends,  to  find  some  who  would  wamu  ^t 
goods  to  be  his  own  which  he  is  suspected  to  have  stolen),  and  yet  seems  to  ha.^^e 
been  only  adjudged  guilty  of  a  negligent  escape.(8)     And  he  concludes  by  sayiiZK^ 
that  if,  in  these  cases,  the  officer  were  only  guilty  of  a  negligent  escape,  in  suffer!  V3g 
the  prisoner  to  go  out  of  the  limits  of  the  prison,  without  any  security  for  his  retUK'H, 
he  could  not  have  been  guilty  in  a  higher  degree  if  he  had  taken  bail  for  his  retuirvs; 
and  that  from  thence  it  seems  reasonable  to  infer  that  it  cannot  be,  in  all  cases  ^  ft 
general  rule  that  an  officer  is  guilty  of  a  voluntary  escape  by  bailing  his  prisoia^sr, 
whom  he  has  no  power  to  bail,  but  that  the  judgment  to  be  made  of  all  offeDce»    o^ 
this  kind  must  depend  upon  the  circumstances  of  the  case ;  such  as  the  heinousa^^ss 
of  the  crime  with  which  the  prisoner  is  charged,  the  notoriety  of  his  guilt,  the  ixn- 
probability  of  his  returning  to  render  himself  to  justice,  the  intention  of  the  officer* 
and  the  motives  on  which  he  acted.(0 

It  appears  to  have  been  holden,  that  it  is  an  escape  in  a  constable  to  discharge  < 
person  committed  to  his  custody  by  a  watchman  as  a  loose  and  disorderly  woni-SO, 
and  a  street-walker,  although  no  positive  charge  was  made.(u) 

A  negligent  escape  is  where  the  party  arrested  or  imprisoned  escapes  against  tlie 
will  of  him  that  arrests  or  imprisons  him,  and  is  not  freshly  pursued  and  tak6D 
again  before  he  has  been  lost  sight  of.(i;)  And,  from  the  instances  of  this  offence 
mentioned  in  the  books,  it  seems  that  where  a  party  so  escapes  the  law  will  pr^ 
sume  negligence  in  the  officer.     Thus,  if  a  person  in  custody  on  a  charge  of  UuroeDjt 

(o)  2  Hawk.  P.  C.  c.  19,  8.  4.  This  seems  to  be  a  good  reason  ;  but  Hawkins  sajs  thtt 
it  is  to  be  iDtended  onlj  where  the  fees  are  due  to  others  as  well  as  to  the  g^aoler;  ^' 
otherwise,  the  gaoler  would  be  the  only  safferer  bj  the  escape  ;  and  that  it  would  be  b*^ 
to  punish  bim  for  suffering  an  injurj  to  himself  only  in  the  non-payment  of  a  debt  in  bis 
power  to  release. 

(p)  Staund.  P.  C.  33 ;  2  Hawk.  P.  C.  c.  19,  s.  10 ;  4  Blac.  Com.  129. 

(q)  Sum.  113 ;  1  Hale  596,  697.  (r)  Po9t,  p.  589. 

(«)  Hawkins  says,  bowever,  that  it  must  be  confessed  tbat,  in  these  cases,  the  priso^^ 
was  only  accused  of  larceny,  and  that  it  does  not  appear  whether  be  were  bailable  or  '^^\ 
and  tbat,  generally,  the  old  cases  concerning  tbis  subject  are  so  very  briefly  reported  ^^ 
it  is  very  difigcult  to  make  an  exact  state  of  the  matter  from  them. 

(t)  2  Hawk  P.  C.  c.  19,  s.  10.  (u)  Rex  v.  Bootle,  2  Burr.  864. 

(v)  Dalt.  c.  159 ;  Burn's  Just.  tit.  Escape^  IV. 

1  It  is  a  felony  at  common  law  for  the  keeper  of  a  prison  to  ToloDtarily  suflto  a  pri0^^ 
■charged  with  felony  to  escape :  Weaver  v,  Comm.,  5  Casey  445. 
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Idenly  and  without  the  assent  of  the  constable,  kill,  hang,  or  drown  himself,  this 
KNindered  as  a  n^ligent  escape  in  the  constable.(t(7)  And  if  a  prisoner  charged 
li  felony  break  a  gaol,  it  is  said  that  this  seems  to  be  a  negligent  escape ;  becaase 
ore  wanted  either  the  due  strength  in  the  gaol  that  should  have  secured  him, 
the  due  vigilance  in  the  gaoler  or  his  officers  that  should  have  prevented  it. (as) 
t  it  is  submitted  '*'that  it  would  be  competent  to  a  person  charged  with  a  r^t^oe 
^ligent  escape  under  such  circumstances  to  show  in  his  defence  that  all  ^ 
3  Tigilance  was  used,  and  that  the  gaol  was  so  constructed  as  to  have  been  con- 
ered  by  persons  of  competent  judgment  a  place  of  perfect  security.  Undoubtedly 
escape  happening  from  defects  in  these  particulars  would  come  within  the  prin- 
le  of  guilty  negligence  in  those  concerned  in  the  proper  custody  of  the  criminal ; 
i  neglect  in  not  keeping  gaols  in  a  proper  state  of  repair,  by  those  who  are 
>le  to  the  burthen  of  repairing  them,  appears  in  many  instances  to  have  been 
Eted  as  an  indictable  o£fcnce,  tending  to  the  great  hindrance  and  obstruction  of 
fcioe.(y) 

^  person  who  has  power  to  bail  is  guilty  only  of  a  negligent  escape  by  bailing 
)  mo  is  not  bailable.  Thus  if  a  justice  of  peace  bails  a  person  not  bailable  by 
'y  it  excuses  the  gaoler,  and  is  not  felony  in  the  justice  ;  but  a  negligent  escape, 
which  he  is  fineable  at  common  law,  and  by  the  justices  of  gaol  delivery. (;s)  It 
laid  down  as  clear  law,  that  whoever  (le  facto  occupies  the  office  of  gaoler  is 
lie  to  answer  for  a  negligent  escape^  and  that  it  is  in  no  way  material  whether  or 

his  title  to  the  office  be  legal. (a)  But  it  seems  that  an  indictment  for  a  negli- 
it  escape  will  only  lie  against  those  officers  upon  whom  the  law  casts  the  obliga- 
1  of  safe  custody,  and  will  not  lie  against  the  mere  servants  of  such  officer. 
08,  where  the  indictment  was  against  one  of  the  yeoman  wardens  of  the  Tower 
L  the  gentleman  gaoler,  for  permitting  Colonel  Parker,  who  was  committed  for 
h  treason,  to  escape,  it  appeared  that  the  constable  of  the  Tower  had  committed 

colonel  to  their  special  care  :  but  the  Court  held  that  the  defendants  were  not 
h  officers  as  the  law  took  notice  of,  and  therefore  could  not  be  guilty  of  a  negli- 
it  e8cape.(&)  And  upon  the  same  principle  another  wardour  of  the  Tower 
leaxs  also  to  have  been  acquitted  of  a  negligent  escape. (c)  It  appears,  however, 
it  a  sheriff  is  as  much  liable  to  answer  for  an  escape  suffered  by  his  bailiff  as  if 
had  actually  suffered  it  himself;  that  the  Court  may  charge  either  the  sheriff  or 


lUff  for  such  an  escape ;  and  that,  if  a  deputy  gaoler  be  not  sufficient  '*'to 
iwer  for  a  negligent  escape,  his  principal  must  answer  for  him.(rf)^ 
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Dalt.  c.  159. 
Hale  600,  where  it  is  said  that  "  therefore  it  is  lawful  for  the  gaoler  to  hamper 
em  with  iroDS,  to  prevent  their  escape."  But  see  the  note  (a),  Ibid.,  where  it  is  said 
at  this  liberty  can  only  be  intended  where  the  officer  has  just  reason  to  fear  an  escape, 
I  where  the  prisoner  is  unruly,  or  makes  any  attempt  for  that  purpose  ;  but  that  other- 
lie,  notwithstanding  the  common  practice  of  gaolers,  it  seems  altogether  un warrantable, 
id  contrary  to  the  mildness  and  humanity  of  the  laws  of  England,  by  which  gaolers  are 
>rbtd  to  put  their  prisoners  to  any  pain  or  torment:  Co.  P.  C.  34,  35.  Cuttodea gaolarum 
MMi  tvbi  eommUtU  non  augeanty  nee  eoa  lorquearU  vel  redimantj  ted  omni  ttevitiA  remotd  pieta- 
^^  adkibitd  judieia  debite  ezequantur :  Flet.  Lib.  1,  cap.  26.  And  the  Mirror  ofJuttieet, 
h*  &,  s.  1,  n.  54,  says  that  it  is  an  abuse  that  prisoners  should  be  charged  with  irons,  or 
'at  to  toy  pain,  before  they  be  attainted  of  felony;  and  Lord  Coke,  in  his  comment  on 
^•itatote  of  Westm.  2,  c.  11,  is  express,  that  by  the  common  law  it  might  not  be  done : 

tluuasi. 

(y)  See  the  precedents  of  indictments  for  this  offence :  4  Wentw.  363 ;  Cro.  Circ.  Gomp. 
^^iCro.  Circ.  Ass.  398;  3  Chit.  Grim.  L.  668,  669. 

.(')  At  common  law,  according  to  25  Edw.  3,  39  (in  the  last  edition  of  the  year  books 
!^Ptged  25  Edw.  3,  82,  a)  and  by  the  justices  of  gaol  deliyery,  by  the  1  A  2  Ph.  k  M.  c.  13. 
^  1  Hale  596,  and  as  to  escapes  by  admitting  to  bail  or  to  improper  liberty :  antey  p.  583. 

(«)  2  Hawk.  P.  C.  c.  19,  s.  28. 

(•)  Rex  V.  Hill  and  Dod,  Old  Bailey,  Jan.  1694 ;  Burn's  Just.  tit.  Utcape,  IIL 

MRex  9.  Rich,  Old  Bailey,  Jan.  1694,  MS  ,  Bayley,  J. 

(•)  t  Hawk.  P.  C.  c.  19,  s.  29,  and  Rex  t*.  Fell,  1  Lord  Raym.  424 ;  2  Salk.  272.  Hawkins 
[^  **Bat  if  the  gaoler  who  suffers  an  escape  have  an  estate  for  life  or  years  in  the  office, 

^totfind  it  agreed  how  far  he  in  reversion  is  liable  to  be  punished." 

^aarthal  is  not  liable  for  the  escape  of  a  prisoner  committed  to  a  state  jail  under 
^^"^^  from  the  courts  of  the.  United  States  :  Randolph  v.  Donaldson,  9  Graach  T^. 
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The  difference  between  a  voluntary  and  negligent  escape  will  also  require  to  be 
attended  to  in  considering  the  effect  of  the  retaking  of  a  prisoner  after  he  has  been 
suffered  to  escape. 

When  an  officer  has  voluittarily  suffered  a  prisoner  to  escape,  it  is  said  that  he 
can  no  more  justify  the  retaking  him  than  if  he  had  never  had  him  in  custody 
before ;  because,  by  his  own  free  consent,  he  hath  admitted  that  he  hath  nothing  to 
do  with  him ;  but  if  the  party  return,  and  put  himself  again  under  the  custody  of 
the  officer,  it  seems  that  it  may  probably  be  argued  that  the  officer  may  lawMly 
detain  him,  and  bring  him  before  a  justice  in  pursuance  of  the  warrant.(e) 

It  seems  to  be  clearly  agreed  by  all  the  books,  that  an  officer  making  fresh  pur- 
suit afler  a  prisoner,  who  has  escaped  through  his  negligence^  may  retake  him  at 
any  time  afterwards,  whether  he  find  him  in  the  same  or  a  different  county :  and  \\ 
is  said  generally  in  some  books,  that  an  officer  who  has  negligently   suffered 
prisoner  to  escape,  may  retake  him,  wherever  ho  finds  him,  without  mentioning  ani 
fresh  pursuit ;  and,  indeed,  since  the  liberty  gained  by  the  prisoner  is  wholly  owinj^ 
to  his  own  wrong,  there  seems  to  be  no  reason  why  he  should  have  any  manner  oi 
advantage  from  it.(/)*     If  the  officer  pursue  a  prisoner,  who  flies  from  him, 
closely  as  to  retake  him  without  losing  sight  of  him,  the  law  regards  the  prisoner^  ^^r 
as  being  so  much  in  his  power  all  the  time  as  not  to  adjudge  such  flight  to  amoun^^^t 
to  ^n  escape :  but  if  the  officer  once  lose  sight  of  the  prisoner,  it  seems  to  be  *^     ^p 
better  opinion  that  he  will  be  guilty  of  a  negligent  escape,  though  he  should  relak=:e 
him  immediately  aflerwards.((7)     And  if  he  has  been  fined  for  the  offence  it  ^^  is 
clear  that  he  will  not  avoid  the  judgment  of  his  fine  by  retaking  the  prisoner.(^i^M) 

And  it  is  also  clear  that  he  cannot  excuse  himself  by  killing  a  prisoner  in  the  pu. r- 

suit,  though  he  could  not  possibly  retake  him ;  but  must,  in  such  case,  be  contei 
to  submit  to  such  fine  as  his  negligence  shall  appear  to  deserve. (t) 

The  proceedings  against  persons  charged  with  havine;  suffered  escapes  must 
general  be  by  presentment  or  indictment,  or  they  may  be  by  information.(A;) 

But  where  persons  present  in  a  Court  of  record  are  committed  to  prison  by  sm 
Court,  the  keeper  of  the  gaol,  as  he  is  bound  to  have  them  always  ready  to  proda 

when  called  for,  if  he  fail  to  produce  them,  will  be  adjudged  guilty  of  an        

^.  0^1  without  further  inquiry ;  unless  he  have  some  reasonable  matter  to  alienage 
-1  *in  his  excuse;  as  that  the  prison  was  set  on  fire,  or  broken  open  by  enomi^r"38, 
&c.,  for  he  will  be  concluded  by  the  record  of  the  commitment  from  denying  that  t^lhe 
prisoners  were  in  his  custody. (Z)     And  some  have  holden,(m)  that  if  a  gaoler  f   fiy 
nothing  in  excuse  of  such  an  escape,  it  shall  be  adjudged  voluntary;  but  it  uii  ^ii8 
difficult  to  maintain  that  where  it  stands  indifferent  whether  an  escape  be  n^lis^^o^ 
or  voluntary,  it  ought  to  be  adjudged  a  crime  of  so  high  a  nature,  without  a  preview  tm 
trial. (n)     With  respect  to  other  prisoners  not  committed  in  such   manner,  but       io 
the  custody  of  a  gaoler  or  other  person  by  any  other  means  whatsoever,  it  8eem»     to 
be  agreed  that  the  person  who  had  them  in  custody  is  in  no  case  punishable  for      ^ 
escape,  until  it  be  presented.  (0)     But  it  is  laid  down  as  a  rule,  that  though,  wh^re 
an  escape  is  fineable,  the  presentment  of  it  is  traversable ;  yet  that  where  the  ofieKSce 

U)  2  Hawk.  P.  C.  c.  19,  8.  12,  c.  13,  8.  9 ;  Dalt.  c.  169 ;  Burn's  Just.  tit.  Eteape, 
If)  2  Hawk.  P.  C.  c.  19,  s.  12. 

!g)  Staund.  P   C.  33;  1  Hale  602  ;  2  Hawk.   P.  C.  c.  19,  ss.  6,  13 
h)  2  Hawk.  P.  0.  c.  19,  ss.  12,  13. 
t)  Staund.  P.  C.  33 ;  I  Hawk.  P.  C.  c.  28,  ss.  11,  12 ;  2  Hawk.  P.  C.  c.  19,  88.  6,  13. 
k)  Rex  V,  The  Gaoler  of  Shrewsbury,  1  Str.  532,  where  the  Court  refused  to  grant.  •^ 
attachment  against  the  gaoler  for  a  voluntarj  escape  of  one  in  execution  for  obstrocti^? 
an  excise  officer  in  the  execution  of  his  office,  but  ordered  him  to  show  cause  why  tt»^^ 
should  not  be  an  information. 

(/)  2  Hawk.  P.  C.  c.  19,  s   15.  (m)  Staund.  P.  G.  34;  1  Hale  599,  603. 

(fi)  2  Hawk.  P.  C.  c.  19,  s.  ir».  (0)  Id.  Ibid.  s.  16. 

1  If  a  person,  legally  committed  or  arrested,  escape  by  force  or  otherwise,  against    ^^ 
will  of  the  officer  having  the  custody  of  him,  and  flee  into  another  stato,  the  ofllcer 
lawfully  pursue  and  retake  him  in  that  state :  Pearl  v.  Rawdin,  5  Day  244.    Bat  the 
thus  pursuing  cannot,  it  seems,  take  the  prisoner  from  the  custody  of  an  officer  of  i 
state,  acting  under  process  warranted  by  the  laws  of  that  state,  nor  resist  sveli 
the  execution  of  such  process :  Griffin  9.  Brown,  2  Pick.  304. 
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B  ameroiable  only,  there  the  presentment  is  of  itself  conclusiye ;  such  amerciameDts 
leing  reckoned  amon^  those  minima  de  quibm  non  curat  lex  :{p)  and  this  distinc- 
ioo  is  said  to  be  well  warranted  by  the  old  books. (o) 

It  is  laid  down  in  the  books,  that  a  person  who  has  suffered  another  to  escape 
mnot  be  arraigned  for  such  escape  as  for  felony,  until  the  principal  be  attainted ; 
n  the  ground  that  he  is  only  punishable  in  this  degree  as  an  accessory  to  the 
Uony,  and  that  the  general  rule  is,  that  no  accessory  ought  to  be  tried  until  the 
(rincipal  be  attainted  ;(r)  but  that  he  may  be  indicted  and  tried  for  a  misprision 
leibre  any  attainder  of  the  principal  offender ;  for,  whether  such  offender  were 
;iiQty  or  innocent,  it  was  a  high  contempt  to  suffer  him  to  escape.  If,  however,  the 
ommitment  were  for  high  treason,  and  the  person  committed  actually  guilty  of  it, 
1 18  said  that  the  escape  is  immediately  punishable  as  high  treason  also,  whether 
he  party  escaping  be  ever  convicted  of  such  crime  or  not ;  and  the  reason  given  is, 
hat  there  are  no  accessories  in  high  treason.(«) 

Every  indictment  for  an  escape,  whether  negligent  or  voluntary,  must  expressly 
bow  that  the  party  was  actually  in  the  defendant's  custody  for  some  crime,  or  upon 
ame  commitment  upon  suspicion  ;(f)  and  judgment  was  arrested  upon  an  indict- 
lent  which  stated  that  the  prisoner  was  in  the  defendant's  custody,  and  charged 
rith  a  certain  crime,  but  it  did  not  state  that  he  was  committed  for  that  crime ;  for 
person  in  custody  may  be  charged  with  a  crime,  and  yet  not  be  in  custody  by  reason 
r  Buch  charge. (u)  *But  where  a  person  was  committed  to  the  custody  of  a  r^ceoo 
raatable  by  a  watchman,  as  a  loose  and  disorderly  woman  and  a  street-  *- 
«lker,  it  was  holden,  upon  an  indictment  against  the  constable  for  discharging  her, 
lat  by  an  allegation  of  his  being  charged  with  her,  "  so  being  such  loose,''  &c  it 
as  Bofficiently  averred  that  he  was  charged  with  her  ^^  as  such  loose,"  &c. ;  and  it 
as  also  holden  not  to  be  necessary  to  aver  that  the  defendant  knew  the  woman  to 
e  a  street- walker,  (t?)  And  every  indictment  should  also  show  that  the  prisoner 
eat  at  large  :(w)  and  also  the  time  when  the  offence  was  committed  for  which  the 
ulj  was  in  custody ;  not  only  that  it  may  appear  that  it  was  prior  to  the  escape, 
at  also  that  it  was  subsequent  to  the  last  general  pardon  (x)  If  the  indictment 
e  for  a  voluntary  escape,  it  must  allege  that  the  defendant  feloniously  and  volun- 
urily  permitted  the  prisoner  to  go  at  large  ;(i/)  and  must  also  show  the  species  of 
rime  for  which  the  party  was  imprisoned ;  for  it  will  not  be  sufficient  to  say,  in 
eneral,  that  he  was  in  custody  for  felony,  &c.(z)  But  it  is  questionable  whether 
ach  certainty  as  to  the  nature  of  the  crime,  be  necessary  in  an  indictment  for  a 
tegligent  escape ;  as  it  is  not  in  such  case  material  whether  the  person  who  escaped 
rere  guilty  or  not. (a)* 


(p)  SUund.  P.  C.  c.  32,  p.  36. 


yq)  2  Hawk.  P.  C.  c.  19,  s.  21,  and  see  pott^  p.  590,  as  to  escapes  fineable  or  amerciable. 
(r)  See  anUj  p.  67.     But  as  all  accessories  may  now  be  tried  before  their  principals 
aa(e,  pp.  67,  69),  this  reason  fails,  and  there  seems  no  doabt  that  a  person  who  has  suf- 
'ertdafelon  to  escape  is  an  accessory  after  the  fact:  Rex  v.   Burridge,  3  P.  Wms.  439, 
909tj  p.  607,  and  therefore  a  person  who  suffers  or  aids  the  escape  of  a  felon  may  be  tried 
tor  a  sobstantive  felony  as  an  accessory  after  the  fact;  and  see  Holloway  v.  Reg.,  17  Q.  B. 
317  (79  E.  C.  L.  R.)y  postj  p.  605,  et  seq.     In  Cro.  Circ.  Ass.  338,  is  an  indictment  as  for  a 
mUdemeanor  against  a  gaoler,  for  wilfully  permitting  a  prisoner  to  escape  who  was  under 
•entence  of  impvisonment  for  the  term  of  six  months,  after  a  conviction  of  grand  larceny: 
bat  it  seems  that  it  ought  to  hare  been  laid  as  a  felony.     See  2  Starkie  Grim.  Plead.  600, 
aote  (&),  referring  to  Rex  v.  Burridge,  3  P.  Wms.  497. 
(«)  2  Hawk.  P.  G.  c.  19,  s.  26.  (t)  Id.  Ibid.  s.  14. 

(«)  Rex  V.  Fell,  1  Lord  Raym.  424;  2  Salk.  272. 

(')  Rex  0.  Bootie,  2  Burr.  864 ;  and  see  as  to  the  suflBciency  of  such  averments :  Rex  v. 
«>J»ll,  2  Burr.  832. 

A^)  2  Hawk.  P.  G.  c.  19,  s.  14,  where  it  is  said  that  this  is  most  properly  expressed  by 
*»*•  Words  exivU  ad  largum. 

(')  2  Hawk.  P.  G.  c.  19,  s.  14.     But  upon  an  indictment  for  an  escape  the  Gourt  will 
^intend  a  pardon;  it  must  be  stiown  by  the  defendant,  by  way  of  excuse:  Rex  v.  Fell, 


^Raym.  424. 

y)  ftUmict  et  voluntarih  A.  B.  ad  largum  irepermint. 

W  J  Hawk.  P.  G.  c.  19,  s.  14.  (a)  Id.  Ibid. 


^J^  aa  indictment  against  a  constable  for  an  escape,  it  is  sufficient  to  allege  that  the 
^^*^t  permitted  the  prisoner  to  escape  and  go  at  large  without  alleginfr  ^«^  ^^^VW^tk 
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By  the  statute  of  Westminster,  3  Edw.  1,  c.  3,  the  proceedings  and  trial  for  the 
offence  of  an  escape  were  to  be  had  before  the  justices  in  eyre:  but  it  was  adjudged, 
that  the  jurisdiction  of  the  Court  of  King's  Bench  was  not  restrained  by  that;- 
statute,  that  Court  being  itself  the  highest  Court  of  eyre.(ft)  The  31  Edw.  3,  c. 
14,  enacts,  that  the  escape  of  thieves  and  felons,  and  the  chattels  of  felons,  &c. 
from  thenceforth  to  be  judged  before  any  of  the  Khig*$  justices,  shall  be  levi( " 
from  time  to  time,  &c.,  by  which  it  seems  to  be  implied  that  other  justices  as  wel 
as  those  in  eyre,  may  take  cognizance  of  escapes  :  and  it  is  certain  that  justices  o^  <^f 
gaol  delivery  may  punish  justices  of  the  peace  for  a  negligent  escape,  in  admitting  -^g 
persons  to  bail  who  are  not  bailable.(c) 

The  4  Geo.  4,  c.  64,  s.  44,  as  to  the  evidence  by  the  certificate  of  the  clerk 
assize,  or  clerk  of  the  Court  in  which  the  offender  was  convicted,  has  already 
mentioned.(c?) 

In  considering  the  punishment  for  this  offence,  it  will  be  necessary  again  • —     to 
attend  to  the  distinction  between  a  voluntary  and  negligent  escape. 

It  seems  to  be  generally  agreed  that  a  vohmtary  escape  amounts  to  the  same  ki^^nd 
of  crime  as  the  offence  of  which  the  party  was  guilty,  and  for  which   he  was         in 
custody ;  whether  the  person  escaping  were  actually  committed  to  some  gaol,       ^r 
under  an  arrest  only,  and  not  committed ;  and  whether  he  were  attainted,  or  oi=mJj 
♦'iRQI  *^cc^8ed  of  such  crime,  and  neither  indicted  nor  appealed.(c)     But  fc-le 
-I  voluntary  escape  of  a  felon  was  within  the  benefit  of  clergy,  though  tr-^e 
felony  for  which  the  party  was  in  custody  were  ou8ted.(/)     An  escape  suffered    T)y 
one  who  wrongfully  takes  upon  him  the  keeping  of  a  gaol  seems  to  be  punishable     io 
the  same  manner  as  if  he  were  rightfully  entitled  to  the  custody ;  for  the  crim^  is 
in  both  cases  of  the  same  ill  consequence  to  the  public. (^)     But  no  one  is  punL^h- 
able  in  this  degree  for  a  voluntary  escape  but  the  person  who  is  actually  guilty    of 
it :  therefore,  the  principal  gaoler  is  only  fineable  for  a  voluntary  escape  suffered     hj 
his  deputy.(A)     One  voluntary  escape  is  said  to  amount  to  a  forfeiture  of  a  gaol^^s 
office.  (0 

No  escape  will  amount  to  a  capital  offence  unless  the  cause  for  which  the  pa.'^J 
was  committed  were  actually  such  at  the  time  of  the  escape :  its  becoming  a  capi'to^ 
offence  afterwards,  as  by  the  death  of  a  party  wounded  at  the  time  of  the  escv.  ;]^i 
but  not  then  dead,  will  not  be  sufficient. (A:) 

Whenever  a  person  is  found  guilty  upon  an  indictment  or  presentment  of  a  n^^"' 
gent  escape  of  a  criminal  actually  in  his  custody,  he  ought  to  be  condemned  i  '■i  ^ 
certain  sum,  to  be  paid  to  the  King  as  a  Jlne.(l)  And  it  seems  that,  by  '^^ 
common  law,  the  penalty  for  suffering  the  negligent  escape  of  a  person  attaiim  ^^ 
was  of  .course  a  hundred  pounds,  and  for  suffering  such  escape  of  a  person  indic^^* 
and  not  attainted,  five  pounds:  and  that  if  the  person  escaping  were  neit>^^' 
attainted  nor  indicted,  it  was  left  to  the  discretion  of  the  Court  to  aaseBS  svl^*^  ^ 


{b)  Staund.  P.  C.  c.  32,  p.  35.     Fo  que  U  banke  le  toy  est  un  eire^  et  plus  haul  que  ttn      -^*'"' 
ear  si  le  eire  sea  in  un  county ^  et  le  banke  le  roy  veigne  la^  le  eire  cessera, 

(c)  2  Hawk.  P.  C.  c.  19,  s.  19,  antSj  p.  585. 

(d)  Ante^  p.  582. 

(e)  2  Hawk.  P.  C.  c   19,  s.  22.     And  it  is  said  to  be  no  excuse  of  such  escape  that 
prisoner  had  been  acquitted  on  an  indictment  of  death,  and  only  committed  till  the 
and  day  should  be  passed,  to  give  the  widow  or  heir  an  opportunity  of  bringing 
appeal :  Id.  Ibid. 

(/)  1  Hale  599.  {g)  2  Hawk.  P.  C.  c.  19,  s.  23. 

(A)  Rex  V.  Fell,  1  Lord  Rajm.  424  ;  2  Salk.  272  ;  1  Hale  597,  598. 

(i)  2  Hawk.  P.  0.  c.  19,  s.  30.  (k)  2  Hawk.  P.  0.  c.  19,  s.  25.  _ 

\l)  2  Hawk.  P.  C.  c.  19,  s.  31,  where  the  author  says,  "  it  seems  most  properly  t< — ^^i^l 
called  a  fine.     But  this  does  not  clearly  appear  from  the  old  books ;  for  in  some  of  t     - — ^  ^ 
it  seems  to  be  taken  as  a  fine^  in  others  as  an  amerciament ;  and  in  others  it  is  spoker"      ^ 
generally  as  the  imposition  of  a  certain  sum,  and  without  any  mention  of  either  fin 
amerciament." 

that  he  did  escape  and  go  at  large :  State  v.  Maberry,  3  Strobh.  144.    It  is  not  a 
objection  to  an  indictment  for  an  escape,  that  the  defendant,  who  was  charged  th< 
with  negligence  as  a  lawful  constable,  had  not  been  formally  appointed  and  qpalii 
a  constable,  he  having  assumed  to  act  as  such :  Ibid. 


be 


e  or 
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Monable  forfeiture  as  should  seem  proper.  And  it  seems  also,  that  if  the  party 
id  escaped  twice,  these  peualties  were  of  course  to  be  doubled  :  but  that  the  for- 
itnre  was  no  greater  for  suflfering  a  prisoner  to  escape  who  had  been  committed  on 
ro  several  accusations,  than  if  he  had  been  committed  but  on  one.(77i)  It  is  the 
slier  opinion  that  one  negligent  escape  will  not  amount  to  a  forfeiture  of  a  gaoler's 
Eee :  yet  if  a  gaoler  suffer  many  negligent  escapes,  it  is  said  that  he  puts  it  in  the 
)wer  of  the  Court  to  oust  him  of  his  office  at  discretion. (n) 

Some  regulations  by  statutes  respecting  the  punishment  of  negligent  escapes 
lonld  also  be  noticed. 

The  5  Edw.  3,  c.  8,  recites  that  persons  indicted  of  felonies  had  removed  the  in- 
ctments  before  the  King,  and  there  yielded  themselves,  and  had  been  incontinently 
t  to  bail  by  the  marshals  of  the  King's  Bench  ;  and  enacts  that  such  persons  shall 
i  safely  and  surely  kept  in  prison:  and  (after  providing  for  the  manner  of  such 
»iifinement,  &c.)  further  enacts,  that  if  any  such  prisoner  *be  found  riiicqA 
andering  out  of  prison  by  bail  or  without  bail,  the  marshal  being  found  ^ 
lilty,  shall  have  a  year's  imprisonment,  and  be  ransomed  at  the  King's  will. 

The  6  &  7  Vict.  c.  26,  s.  23,  which  was  passed  for  regulating  the  prison  at  Mill- 
ink,  enacts,  that  if  any  person  having  custody  of  any  convict,  or  being  employed 
f  the  person  having  such  ca^^tody,  in  the  manner  mentioned  in  the  Act,  shall 
ilfully  permit  any  such  convict  to  escape,  he  shall  be  guilty  of  felony ;  and  every 
ich  person  who  shall  carelessly  permit  such  an  escape,  shall  be  guilty  of  a  misde- 
.eanor.(o) 

A  n^ligent  escape  may  be  pardoned  by  the  King  before  it  happens,  but  a  volon- 
ry  one  cannot  be  so  pardoned. (jo)  Upon  an  indictment  for  an  escape  a  pardon 
ast  be  shown  by  the  defendant  by  way  of  excuse.(^) 

Sec,  11. —  Of  Escapes  suffered  hy  Private  Persons, 

The  law  with  respect  to  escapes  suffered  by  private  persons  is  in  general  the  same 
I  in  relation  to  those  suffered  by  officers :  it  will  be  sufficient,  therefore,  to  mention 
lortly  the  circumstances  under  which  it  is  considered  that  a  private  person  may 
3  guilty  of  an  escape,  and  the  punishment  to  which  he  will  be  liable. 

It  seems  to  be  a  good  general  rule,  that  wherever  any  person  has  another  lawfully 
t  his  custody,  whether  upon  an  arrest  made  by  himself  or  another,  he  is  guilty  of 
1  escape  if  he  suffer  him  to  go  at  large  before  he  has  discharged  himself,  by  de- 
rering  him  over  to  some  other  who  by  law  ought  to  have  the  custody  of  him. 
.nd  if  a  private  person  arrest  another  for  suspicion  of  felony,  and  deliver  him  into 
le  eostody  of  another  private  person,  who  receives  him  and  suffers  him  to  go  at 
ige,  it  is  said  that  both  of  them  are  guilty  of  an  escape ;  the  first,  because  he 
lould  not  have  parted  with  him  till  he  had  delivered  him  into  the  hands  of  a 
iblic  officer :  the  latter,  because,  having  charged  himself  with  the  custody  of  a 
risoncr,  he  ought,  at  his  peril,  to  have  taken  care  of  him. (r) 

Bat  where  a  private  person,  having  made  an  arrest  for  suspicion  of  felony,  de- 
fers over  his  prisoner  to  the  proper  officer,  as  the  sheriff  or  his  bailiff,  or  a  consta- 
te, from  whose  custody  the  prisoner  escapes,  he  will  not  be  chargeable.  He  can- 
ot,  however,  excuse  himself  from  the  escape  by  alleging  that  he  delivered  the 
risoner  over  to  an  officer,  without  showing  to  whom,  in  particular,  by  name,  he  so 
elivered  him,  that  the  Court  may  certainly  know  who  is  answerable. («) 

(m)  2  Hawk.  P.  C.  c.  19,  s.  33.  (n)  Id.  Ibid.  8.  30. 

(o)  See  the  section,  77o«/,  p.  615. 

(p)  2  Hawk.  P.  C.  c.  19.  s.  32 ;  and  more  fully :  Id.  c.  37,  s.  28. 

Iq)  Rex  V.  Fell,  1  Lord  Raym.  424. 

(r)  2  Hawk.  P.  C.  c.  20,  ss.  1,  2;  1  Hale  695;  Sum.  112. 

(f)  2  Hawk.  P.  C.  c.  20,  ss.  3,  4 ;  1  Hale  594,  595;  Staund.  P.  C.  34;  Sum.  112,  114. 
iawkins  Id.  s.  4,  says  that  if  no  officer  will  rcceire  such  prisoner  into  his  custody,  it 
^ems  to  be  the  safest  way  to  deliver  him  into  the  custody  of  the  township  where  the 
ertOD  who  arrested  him  lives,  or  perhaps  of  that  where  the  arrest  was  made,  which  shall 
6  boand  to  keep  him  till  the  next  gaol  delivery :  but  he  says,  *'  If  such  township  refuse 
Ito  to  receive  him,  I  do  not  see  how  the  person  who  made  the  arrest  can  discharge  him- 
slf  of  him  before  the  next  gaol  delivery  ;  unless  he  can  in  the  meantime  procure  him  to 
e  Mled.''    The  proper  course,  I  apprehend,  for  a  private  person,  who  has  arreftl^d.  ^ 
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*5Q1 1       *^^  ^^  escape  suffered  by  a  private  person  were  voluDtary,  he  is  panishable 
^  as  aD  officer  would  be  for  the  same  offence  ;(0  and  if  it  were  n^ligent,  he 
is  punishable  by  fine  and  imprisonment,  at  the  discretion  of  the  Court. (u) 

When  any  person  is  convicted  of  "  any  escape  or  rescue  from  lawful  custody  oi 
a  criminal  charge,"  the  court  may  by  the  14  &  15  Vict.  c.  100,  s.  29,  sentence  th 
offender  to  be  imprisoned  for  any  term  now  warranted  by  law,  and  also  to  be  kepi 
to  hard  labor  during  the  whole  or  any  part  of  such  term  of  imprisonment 


*592]  *CHAPTER  THE  THIRTY-THIRD. 

OF  PRISON-BREAKING  BY  THE   PARTY  CONFINED. 

Where  a  party  effects  his  own  escape  by  force^  the  offence  is  usually  calli 
prumi-breakwg  ;  and  such  breach  of  prison,  or  even  the  conspiring  to  break  it^ 
was  felony  at  the  common  law,  for  whatever  cause,  criminal  or  civil,  the  party  ^tm  m 
lawfully  imprisoned  ;(a)  and  whether  he  were  actually  within  the  walls  of  a  prifr^^KHi 
or  only  in  the  stocks,  or  in  the  custody  of  any  person  who  had  lawfully  arre8^--i«i 
him.(&)  But  the  severity  of  the  common  law  is  mitigated  by  the  statute  ^k 
/rangentihm  pinsonam,  1  Edw.  2,  stat.  2,  which  enacts,  "  That  none,  from  hen  ^C3e- 
forth,  that  break eth  prison,  shall  have  judgment  of  life  or  member  for  breaking  _of 
prison  only ;  except  the  cause  for  which  he  was  taken  and  imprisoned  did  reqo. 
such  judgment,  if  he  had  been  convict  thereupon,  according  to  the  law  and  c 
tom  of  the  realm."  Thus  though  to  break  prison  and  escape,  when  lawfully 
mitted  for  any  treason  or  felony,  remains  still  felony  as  at  common  law ;  to 
prison  when  lawfully  confined  upon  any  other  inferior  charge,  is  punishable  o^c^ly 
as  a  high  misdemeanor,  by  fine  and  imprisonment.Cc) 

It  will  be  proper  to  consider  some  of  the  points  which  have  been  holden  in  ^^he 
construction  of  this  statute. 

Any  place  whatsoever  wherein  a  person,  under  a  lawful  arrest  for  a  supj 
crime,  is  restrained  of  his  liberty,  whether  in  the  stocks,  or  the  street,  or  in 
common  gaol,  or  the  house  of  a  constable  or  private  person,  or  the  prison  of 
ordinary,  is  properly  a  prison  within  the  meaning  of  the  statute ;  for  imprig  ^tip- 
ment  is  nothing  else  but  a  restraint  of  liberty.(</)  The  statute,  therefore,  exte^^°* 
as  well  to  a  prison  in  law  as  to  a  prison  in  deed.(e) 

With  respect  to  the  regularity  of  the  imprisonment,  it  is  clear,  that  if  a 
be  taken  upon  a  capias^  awarded  on  an  indictment  or  appeal  against  him  for  s 
posed  treason  or  felony,  he  is  within  the  statute  if  he  break  the  prison,  whetK^^' 
any  such  crime  were  or  were  not  committed  by  him  or  any  other  person ;  for  th-^^'* 
is  an  accusation  against  him  on  record,  which  makes  his  commitment  lawful,  hc:^^' 
ever  he  may  be  innocent,  or  the  prosecution  groundless.     And  if  an  innocent  r>-^' 
son  be  committed  by  a  lawful  mittimus,  on  such  a  suspicion  of  felony,  actually  oIob^ 
by  some  other,  as  will  justify  his  imprisonment,  though  he  be  neither  indicted  'f^^ 
^-Qo-1  appealed,  he  is  within  the  statute  if  he  break  the  prison ;  for  he  '''was  leg^Jv 
-1  in  custody,  and  ought  to  have  submitted  to  it  until  he  had  been  dischar^^ 
by  due  course  of  law.(y) 

But  if  no  felony  at  all  were  done,  and  the  party  be  neither  indicted  nor  appeal^^ 
no  mitfimvs  for  such  a  supposed  crime  will  make  him  guilty  within  the  statute,   ^7 

person  on  suspicion  of  felony,  is  to  take  him  as  soon  as  be  reasonably  can  before  a  m^^^' 
irate,  who  will  examine  into  the  case,  and  either  commit,  bail,  or  discharge  the  part^  "f 
the  circumstances  may  require.     C.  S.  G.     See  Reed  v.  Cowmeadow,  7  C.  A  P.  811     C^ 
E.  C.  L.  R.),  per  Parke,  B. ;  and  Edwards  v,  Ferris,  7  C.  A  P.  542  (32  E.  C.  L.  R.),  5^**' 
teson,  J. 

(t)  Ante,  p.  588.  («)  2  Hawk.  P.  C.  c.  20,  8.  6. 

(a)  4  Blac.  Com.  129 ;  1  Hale  607 ;  Bract.  I.  3,  c.  9  ;  2  Inst.  588.   See  Arch.  Q.  0-  ^' 
647,  vol.  2,  3d  edit. 

{b)  2  Hawk.  P.  C.  c.  18,  s.  1.  (e)  4  Blac.  Com.  130. 

\d)  2  Hawk.  P.  C.  c.  18,  s.  4.  (e)  2  Inst.  589. 

(/)  2  Hawk.  P.  C.  c.  18,  ss.  5,  6;  2  Inst.  590 ;  Sam.  109 ;  1  Hale  610,  611. 
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wking  the  prison;  his  imprisonment  being  unjustifiable.  And  though  a  felony 
era  done,  yet  if  there  were  no  just  cause  of  suspicion  either  to  arrest  or  commit 
16  pftrty,  his  breaking  the  prison  will  not  be  felony  if  the  mittimus  be  not  in  such 
im  as  the  law  requires ;  because  the  lawfulness  of  his  imprisonment  in  such  case 
ipends  wholly  on  the  mittimus  :  but  if  the  party  were  taken  up  for  such  strong 
of  suspicion  as  will  be  a  good  justification  of  his  arrest  and  commitment,  it 
that  it  will  be  felony  in  him  to  break  the  prison,  though  he  happen  to  have 
wo  committed  by  an  informal  warrant.(^)* 

The  next  inquiry  will  be  as  to  the  nature  of  the  crime  for  which  the  party  must 
»  imprisoned,  in  order  to  make  his  breaking  the  prison  felony  within  the  meaning 
'  the  statute.  It  is  clear  that  the  ofience  for  which  the  party  was  imprisoned 
art  be  a  capital  one  at  the  time  of  his  breaking  the  prison,  and  not  become  such 
r  matter  subsequent. (A)  Though  an  ofiender  breaking  prison,  while  it  is  uncer- 
in  whether  his  ofience  will  become  capital,  is  highly  punishable  for  his  contempt, 
r  fine  and  imprison ment.(t)  But  it  is  not  material  whether  the  ofience  for  which 
.6  party  was  imprisoned  were  capital  at  the  time  .of  the  passing  of  the  statute,  or 
sre  made  so  by  subsequent  statutes ;  for,  since  all  breaches  of  prison  were  felonies 
r  the  common  law,  which  is  restrained  by  the  statute  only  in  respect  of  imprison- 
ent  for  ofiences  not  capital,  when  an  ofience  becomes  capital,  it  is  as  much  out  of 
6  benefit  of  the  statute  as  if  it  had  always  been  so.  (A;) 

If  the  crime  for  which  the  party  is  arrested,  and  with  which  he  is  charged  in 
e  mittimus^  do  not  require  judgment  of  life  or  member,  and  the  ofience  be  not  in 
6t  greater  than  the  mittimus  supposes  it  to  be,  it  is  clear,  from  the  express  words 

the  statute,  that  his  breaking  the  prison  will  not  amount  to  felony. (^  And 
ongh  the  ofience  for  which  the  party  is  committed  be  supposed  in  the  mittimus 

be  of  such  a  nature  as  requires  a  capital  judgment,  yet  if,  in  the  event,  it  be 
and  to  be  of  an  inferior  nature,  and  not  to  require  such  a  judgment,  it  seems 
ffienlt  to  maintain  that  the  breaking  of  the  prison  on  a  commitment  for  it  can  be 
kmy ;  as  the  words  of  the  statute  are,  '*  except  the  cause  for  which  he  was  taken 
id  imprisoned  require  such  a  judgment."(0  ^^^  ^^  ^^^  other  hand,  if  the 
ienoe  which  was  the  cause  of  the  commitment  be  in  truth  of  such  a  nature  as 
qnires  a  capital  judgment,  but  be  supposed  in  the  mittimus  to  be  of  an  inferior 
sgree,  it  may  probably  be  argued  that  the  breaking  of  the  prison  by  the  party  is 
loDy  within  the  meaning  of  the  statute ;  for  the  fact  for  which  he  was  arrested 
id  committed  does,  in  truth,  require  judgment  of  life,  though  the  nature  of  it 
be  mistaken  in  the  mittimus.(m)  It  is  not  material  whether  the  party  who  r^tRo^ 
rciks  his  prison  were  under  an  accusation  only,  or  actually  attainted  of  the  ^ 
nme  charged  against  him ;  for  persons  attainted,  breaking  prison,  are  as  much 
^in  the  exception  of  the  statute  as  any  others. (n) 

A  person  committed  for  high  treason  becomes  guilty  of  felony  only,  and  not  of 
igji  treason,  by  breaking  the  prison  and  escaping  singly,  without  letting  out  any 
^W  prisoner:  but  if  other  persons,  committed  also  for  high  treason,  escape 
>Sether  with  him,  and  his  intention  in  breaking  the  prison  were  to  favor  their 
^pe  as  well  as  his  own,  he  seems  to  be  guilty  of  high  treason  in  respect  of  their 
^pe,  because  there  are  no  accessories  in  high  treason ;  and  such  assistance  given 

(p)  2  Hawk.  P.  G.  c.  18,  ss.  7,  15,  c.  16,  s.  13,  et  teq. ;  2  Inst.  590,  591 ;  Sam.  109;   1 

^•610,611. 

(Ai  Ante,  p.  589.  (i)  2  Hawk.  P.  C.  c.  18,  s.  14. 

f^}  2  Hawk.  P.  G.  c.  18,  s.  13.  (/)  See  the  siatate,  ante^  p.  592. 

f*k)  2  Hawk.  P.  G.  c.  18,  ^.  15.     It  should  be  observed,  however,  that  Hawkins,  after 

'^Ug  hif  reasons  for  these  conclusions,  sajs  that  no  express  resolution  of  the  points  ap- 

tring,  and  the  authors  who  have  expounded  the  statute  (see  2  Inst.  590,  591 ;  Sum.  109, 

'^ ;    1  Hale  609)  seeming  rather  to  incline  to  a  different  opinion,  he  shall  leave  these 

^^t«rf  to  the  judgment  of  the  reader. 

>)  SUund.  P.  C.  c.  32  ;  2  Hawk.  P.  G.  c.  18,  s.  16. 

A  person  confined  in  a  gaol,  bv  virtue  of  a  void  warrant,  maj  lawfully  liberate  him- 
£^  bj  breaking  the  prison,  using  no  more  force  than  is  necessary  to  accomplish  this 
l^^t;  nor  is  it  a  crime  or  misdemeanor  in  such  person  that  while  his  sole  object  was  to 
^^nate  himself,  other  persons  lawfully  confined  for  atrocious  crimes  in  the  same  room 
^^  bim,  in  conBequeace  of  such  prison  breach,  made  their  escape :  State  v.  Lea^h.^  1 
^     151. 
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to  persons  committed  for  felony  will  make  him  who  gives  it  an  accessory  to  the 
felony,  and  by  the  same  reason  a  principal  in  the  case  of  high  treason.(o) 

The  breach  of  the  prison  within  the  meaning  of  the  statute  must  be  an  actual 
breaking,  and  not  such  force  and  violence  only  as  may  be  implied  by  constmction 
of  law;  therefore,  if  the  party  go  out  of  a  prison  without  any  obstruction,  the 
prison  doors  being  open  through  the  consent  or  negligence  of  the  gaoler,  or  if  he 
otherwise  escape,  without  using  any  kind  of  force  or  violence,  it  is  said  that  he  is 
guilty  of  a  misdemeanor  only.(j9)     But  the  breaking  need  not  be  intentional;  as 
where  a  prisoner  made  his  escape  from  a  house  of  correction,  by  tying  two  ladders 
together,  and  placing  them  against  the  wall  of  the  yard,  but  in  getting  over  threw 
down  some  bricks  which  were  placed  loose  at  the  top  (so  as  to  give  way  upon  being 
laid  hold  of),  the  judges  were  unanimously  of  opinion  that  this  was  a  prison- 
breach.  (5^)     And  such  breaking  must  be  either  by  the  prisoner  himself,  or  by 
others  through  his  procurement,  or  at  least  with  his  privity ;  for  if  the  prison  be 
broken  by  others  without  his  procurement  or  consent,  and  he  escape  through  the 
breach  so  made,  it  seems  to  be  the  better  opinion  that  he  cannot  be  indicted  for 
the  breaking,  but  only  for  the  escape.(r)     And  the  breaking  must  not  be  from  the 
necessity  of  an  inevitable  accident  happening,  without  the  contrivance  or  fault  of 
the  prisoner;  as  if  the  prison  should  be  set  on  fire  by  accident,  and  he  should  break 
it  open  to  save  his  life.(«)     It  seems  also  that  no  breach  of  prison  will  amoont  to 
felony,  unless  the  prisoner  escape. (^) 

♦RQ^^l  ^  p^rty  may  be  arraigned  for  prison-breaking  before  he  is  convicted  *of 
J  the  crime  for  which  he  was  imprisoned  (the  proceeding  differing  in  this 
respect  from  cases  of  escape  or  rescue),  on  the  ground  that  it  is  not  material 
whether  he  be  guilty  of  such  crime  or  not,  and  that  he  is  punishable  as  a  principal 
offender  in  respect  of  the  breach  of  prison  itself.(M)  But  if  the  party  has  been 
indicted  and  acquitted  of  the  felony  for  which  he  was  committed,  he  is  not  to  be 
indicted  afterwards  for  the  breach  of  prison ;  for  though,  while  the  principal  felony 
was  untried,  it  was  indifferent  whether  he  were  guilty  of  it  or  not,  or  rather  the 
breach  of  prison  was  a  presumption  of  the  guilt  of  the  principal  offence,  yet,  upoo 
its  being  clear  that  he  was  not  guilty  of  the  felony,  he  is  in  law  as  a  person  ne^^ 
committed  for  felony ;  and  so  his  breach  of  prison  is  no  felony. (r) 

The  indictment  for  a  breach  of  prison,  in  order  to  bring  the  offender  within  *v 
intention  of  the  statute,  must  specially  set  forth  his  case  in  such  manner  thiit  vi 
may  appear  that  he  was  lawfully  in  prison,  and  for  such  a  crime  as  requires  ju^' 
ment  of  life  or  member  :  and  it  is  not  sufficient  to  say  in  general  "  that  he  fel^^^' 
ously  broke  prison  j*(ic)  ^^  there  must  be  an  actual  breaking  to  constitute  ^^ 
offence,  (x)  So  it  is  held  in  all  the  books  to  be  necessary  that  such  breaking  >^ 
stated  in  the  indictment. (y) 

By  the  4  Geo.  4,  c.  64,  s.  44,  the  certificate  of  the  clerk  of  assize  or  other  cl^*^ 
of  the  court  in  which  the  offender  was  convicted,  together  with  due  proof  of^  ^ 
identity  of  the  person,  is  made  evidence  of  the  nature  and  fact  of  the  oonvicti<^°» 
and  of  the  species  and  period  of  confinement  to  which  such  person  was  sentenced- (^) 

The  4  Geo.  4,  c.  64,  is  repealed  by  the  28  &  29  Vict.  c.  126,  and  by  sec.  37, 

(0)  2  Hawk.  P.  C.  c.  18,  8.  17 ;  Benstead's  case,  Cro.  Car.  583 ;  Limerick's  case,  Kel-  ''* 

Ip)  1  Hale  61 1 ;  2  Inst.  590 :  ante,  p.  582,  692. 

Iq)  Rex  v.  Haswell,  East.  T.   1821,  R.  k  R.  458.     Richardson,  J.»  thought  that  if  ^^^^ 
had  been  an  escape  onlj,  it  would  not  have  been  felonj.     See  ante,  p.  582,  592. 

(r)  2  Hawk.  P.  C.  c.  18,  s.  10;   Pult.  de  Pac.   1476,  pi.  2,  where  it  is  said,  that   »^  * 
stranger  breaks  the  prison,  in  order  to  help  a  prisoner  committed  for  felony  to  ^BC^PJf ' 
who  does  escape  accordingly,  this  is  felony ;  not  only  in  the  stranger  that  broke     '^r^ 
prison,  but  also  in  the  prisoner  that  escapes  by  means  of  this  breach,  as  he  consen^^ 
the  breach  of  the  prison  by  taking  advantage  of  it. 


(»)  1  Hale  611  ;  2  Inst.  590 ;  Sum.  108.  (t)  2  Hawk.  P.  0.  c.  18,  8.  12. 

[u)  2  Inst.  592 ;  1  Hale  611 :  2  Hawk.  P.  0.  c.  18,  s.  18.  .^. 

(1;)  1  Hale  612,  where  the  learned  writer  also  says,  that  if  the  party  should  be  fi»*'  *^ 


t)  2 

dieted  for  the  breach  of  prison,  and  then  be  acquitted  of  the  principal  felony,  he  may  fF 
that  acquittal  of  the  principal  felony,  in  bar  to  the  indictment  for  the  breach  of  pr«- 
(tr)  2  Hawk.  P.  0.  c.  18,  s.  20.  («)  Ante^  p.  594. 

(y)  Rex  V.  Burridge,  3  P.  Wms.  483  ;  Stannd.  31,  a. ;  2  Inst.  589,  et  M€q, 
(z)  Antej  p.  582.     See  the  14  k  15  Vict.  c.  99,  s.  13,/»o«r,  Evidence.  . 
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*  every  person  who  aids  any  prisoDer  ia  escaping  or  attempting  to  escape  from  any 
prison,  or  who,  with  intent  to  facilitate  the  escape  of  any  prisoner,  conveys  or 
niiaes  to  be  conveyed  into  any  prison  any  mask,  dress,  or  other  disguise,  or  any 
letter,  or  any  other  article  or  thing,  shall  be  guilty  of  felony,  and  on  conviction  be 
lentenced  to  imprisonment  with  hard  labor  for  a  term  not  exceeding  two  years." 

Sec.  38.  "  Every  person  who,  contrary  to  the  regulations  of  the  prison,  brings 
)r  attempts  by  any  means  whatever  to  introduce  into  any  prison  any  spirituous  or 
Termented  liquor  or  tobacco,  and  every  officer  of  a  prison  who  suffers  any  spirituous 
n  fermented  liquor  or  tobacco  to  be  sold  or  used  therein,  contrary  to  the  prison 
regulations,  on  conviction  shall  be  sentenced  to  imprisonment  for  a  term  not  ex- 
seeding  six  months,  or  to  a  penalty  not  exceeding  twenty  pounds,  or  both,  in  the 
liflcretion  of  the  court,  and  every  officer  of  a  prison  convicted  under  this  section 
ihall,  in  addition  to  any  other  punishment,  forfeit  his  office  and  all  arrears  of  salary 
Imd  to  him."  , 

Sec.  39.  "  Every  person  who,  contrary  to  the  regulations  of  a  prison,  conveys  or 
ittempts  to  convey  any  letter  or  other  document,  or  any  article  whatever  not  allowed 
hfj  such  regulations,  into  or  out  of  any  prison,  shall  on  conviction  incur  a  penalty 
lot  exceeding  ten  pounds,  and  if  an  officer  of  the  prison,  shall  forfeit  his  office  and 
iH  arrears  of  salary  due  to  him,  but  this  section  shall  not  apply  in  cases  where  the 
>ffender  is  liable  to  a  more  severe  punishment  under  any  other  provision  of  this 
\ct." 

The  offence  of  prison-breaking  and  escape,  by  a  party  lawfully  committed  for  any 
treason  or  felony,  is,  as  we  have  seen,  of  the  degree  of  felony, (a)  and  will  of  course 
be  punishable  as  such  :(6)  but  it  should  be  observed,  that  it  was  a  felony  within 
dergy,  though  the  principal  felony  for  which  the  party  was  committed  were  ousted 
>f  clergy,  as  in  case  of  robbery  or  murder. (c)  And  in  this  it  differs  from  the 
»ffence  of  a  voluntary  escape,  which  is  punishable  in  the  same  degree  as  the  offence 
for  which  the  party  suffered  to  escape  was  in  cu8tody.(c?)  Where  the  prison- 
breaking  is  by  a  party  lawfully  confined  upon  any  inferior  charge,  it  is  punishable 
IS  a  high  misprision,  by  fine  and  imprisonment  (e) 

*As  prison-breach  is  a  common  law  felony,  if  the  person  breaking  prison  r^ecofs 
18  a  convicted  felon,  it  is  punishable  as  such.  The  prisoner  was  found  guilty  ^ 
opon  an  indictment,  which  charged  that  he  had  been  convicted  of  horse-stealing, 
and  sentenced  to  suffer  death ;  and  that  his  Majesty  extended  his  mercy  to  him,  on 
oondition  of  being  imprisoned  and  kept  to  hard  labor,  in  the  House  of  Correction 
■t  Brixton  Hill,  for  two  years :  that  he  was  committed  to  and  confined  in  the  said 
lionse  of  correction  ;  and  that  he,  before  the  expiration  of  the  two  years,  did  feloni- 
ously break  the  said  house  of  correction,  and  make  his  escape  out  of  it,  and  go  at 
large.  The  judges  were  unanimously  of  opinion  that  this  was  punishable  as  a 
common  law  felony  by  imprisonment  not  exceeding  a  year,  to  begin  from  the  pass- 
ing of  the  sentence ;  and  that,  if  thought  right,  the  prisoner  might  be  whipped 
tbree  times  in  addition  to  the  imprisonment.(/) 

The  1  &  2  Vict.  c.  82,  established  a  prison  for  young  offenders  at  Parkhurst  in 
^  Isle  of  Wight;  and  sec.  12  provides  for  the  punishment  of  any  such  offender 
^fco  breaks  prison  or  escapes  from  his  place  of  confinement,  &c. ;  and  sec.  14  pro- 
xies for  the  place  of  irial  and  evidence  in  such  cases.  The  6  &  7  Vict.  c.  26,  s. 
^2,  an  Act  for  regulating  the  prison  at  Millbank,  provides  for  the  punishment  of 

(«)  Ante.  p.  592. 

(&)  As  this  is  a  felony  for  which  no  punishment  is  specially  provided,  it  is  punishable 
JJaer  the  7  &  8  Geo.  4,  c.  28,  ss.  8,  9,  and  1  Vict.  c.  90,  s.  6  (ante,  p.  3),  and  the  20  k  21 
J'^et.  c.  3,  8.  2  {anfe^  p.  4),  with  penal  servitude  for  not  exceeding  seven  and  not  less  than 
Jr©^  years,  or  imprisonment  for  not  exceeding  two  years,  with  or  without  hard  labor,  in 
^^  common  gaol  or  house  of  correction,  and  solitary  confinement  for  any  portion  of  such 
^'^PtiiODment,  or  of  such  imprisonment  with  hard  labor,  not  exceeding  one  month  at  a 
''^^f  or  three  months  in  the  space  of  one  year,  and  the  offender,  if  a  male,  may  be  once, 
^>c«,  or  thrice  publicly  or  privately  whipped,  in  addition  to  such  imprisonment. 

(«)  1  Hale  612.  (d)  Ante,  p.  588. 

(•)  2  Hawk.  P.  C.  c.  18,  s.  21. 

(y)  Rex  ff.  Haswell,  East.  T.  1821,  R.  k  R.  458.  It  does  not  appear  that  the  31  Geo.  3, 
'  ^^y  WAS  alluded  to  as  applicable  to  this  case.  The  statute,  however  (except  sec.  7), 
*•  oeen  repealed  by  4  Geo.  4,  c.  64.     See  note  (6),  tupra. 
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any  convict  who  breaks  prison  or  escapes  from  his  pkoe  of  confinement,  &c, ;  and 
sec.  26  provides  for  the  trial  and  evidence  in  such  cases.  The  5  Vict  sess.  2,  e. 
29,  8.  23,  an  Act  for  establishing  a  prison  at  Pentonville,  provides  for  the  punish- 
ment of  any  convict  who  breaks  prison  or  escapes  from  his  place  of  confinement, 
&c. ;  and  sec.  28  provides  for  the  trial  and  evidence  in  such  cases. 

The  offence  of  prison-breaking  is,  in  certain  cases,  made  the  subject  of  special 
enactment,  and  will  be  mentioned  in  the  course  of  the  work  in  the  order  in  whieh 
the  crimes  are  treated  of  to  which  those  statutes  relate. 
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OP  rescue;  and  op  actively  aiding  in  an  escape,  or  in  an  attempt  to 

ESCAPE. 

Rescue,  or  the  offence  of  forcibly  and  knowingly  freeing  another  from  arrest  or 
imprisonment,  is,  in  most  instances,  of  the  same  nature  as  the  offence  of  prim^ 
breaking,  which  has  been  treated  of  in  the  preceding  chapter. 

Thus  it  is  laid  down,  that  whatever  is  such  a  prison  that  the  party  himself 
would,  by  the  common  law,  be  guilty  of  felony  in  breaking  from  it,  in  every  such 
case  a  stranger  would  be  guilty  of  as  high  a  crime  at  least  in  rescuing  him  from  it 
But  though,  upon  the  principle  that  wherever  the  arrest  of  a  felon  is  lawful  tbe 
rescue  of  nim  is  a  felony,  it  will  not  be  material  whether  the  party  arrested  for 
felony,  or  suspicion  of  felony,  be  in  the  custody  of  a  private  person  or  of  an  offioer» 
yet  if  he  be  in  the  custody  of  a  private  person,  it  seems  that  the  rescuer  shoald  be 
shown  to  have  knowledge  of  the  party  being  under  arrest  for  felony.(a)  In  cases 
where  the  imprisonment  is  so  far  groundless  or  irregular,  or  for  such  a  caose,  or 
the  breaking  of  it  is  occasioned  by  such  a  necessity,  &c.,  that  the  party  himself 
breaking  the  prison  is,  either  by  the  common  law  or  by  the  1  Edw.  2,  st.  2,  D^ 
frangentibus  prisonam,  saved  from  the  penalty  of  a  capital  offender ;  a  stranger 
who  rescues  him  from  such  an  imprisonment  is,  in  like  manner,  also  excused.(5) 

It  has  been  stated  in  the  preceding  chapter,  that,  where  a  person  comnoitted  for 
high  treason  breaks  the  prison  and  escapes,  letting  out  other  persons,  committed 
also  for  high  treason,  he  seems  to  be  guilty  of  high  treason,  in  case  his  intention  m 
breaking  the  prison  were  to  favor  the  escape  of  such  other  persons  as  well  a/»  bis 
own  :(c)  and  it  is  clear  that  a  stranger  who  rescues  a  person  committed  for  aod 
guilty  of  high  treason,  knowing  him  to  be  so  committed,  is,  in  all  cases,  guilty  w 
high  treason. (c?)  It  has  been  holden  also,  that  he  will  be  thus  guilty  whether  be 
knew  that  the  party  rescued  were  committed  for  high  treason  or  not :  aod  that  be 
would,  in  like  manner,  be  guilty  of  felony  by  rescuing  a  felon,  though  he  knew  not 
that  the  party  was  imprisoned  for  felony. (e) 

♦5Q81       *^'^  ^^®  party  himself  seems  not  to  be  guilty  of  felony  by  breaking  tbe 
^  prison,  unless  he  actually  go  out  of  it,(/)  so  the  breaking  of  a  prison  by  * 

[a)  1  Hale  606. 

6)  2  Hawk.  P.  C.  c.  21,  as.  1,  2 ;  2  Inst.  589 ;  StauQd.  P.  G.  30,  31 ;  ante,  p.  592,  <<«^' 

e)  Antej  p.  694. 

d)  2  Hawk.  P.  0.  c.  21,  s.  7  ;  Staund.  P.  C.  U,  32 ;  Sum.  109;  1  Hale  237.  .  ^ 

[e)  Rex  V.  Benstead,  Cro.  Car.  683,  where  it  is  said  that  it  was  resolved  by  ten  of  ^ 
juages  (on  a  special  commission),  teriatim,  that  the  breaking  of  a  prison  where  trai^  . 
are  in  durance,  and  causing  them  to  escape,  was  treason,  although  tbe  parties  did  ^^ 
know  that  there  were  any  traitors  there :  and  that,  in  like  manner,  to  break  a  P^'^ 
whereby  felons   escape,   is  felony,   without  knowledge  of  their  being  imprisoned     ' 
such  offence.    And  see  I  Hale  606.    But  Hawkins  (P.  G.  c.  21,  s.  7),  says  that  this  opi^i 
is  not  proved  by  the  authority  of  the  case  (1  Hen.  6,  5),  on  which  it  seems  to  be  gronia^  3 
It  shoald  be  mentioned,  however,  that  Benstead's  case  is  spoken  of  in  Rex  v,  B^^^^^f^i 
P.  Wms.  468,  as  having  been  cited  and  allowed  to  be  law  at  an  aaiembly  of  all  tbe  ja^'*^ 
of  England,  except  the  Chief  Justice  of  the  Common  Pleas,  in  Limerick's  case,  Kel.  7^^ 

(/)  Ante,  p.  694. 
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itnnger,  in  order  to  free  the  prisoners  who  are  in  it,  is  said  not  to  be  felony, 
inkis  some  prisoner  actual] j  by  that  means  get  out  of  prison. (^) 

The  sheriff 's  return  of  a  rescue  is  not  of  itself  sufficient  to  put  the  party  to 
inswer  for  it  as  a  felony,  without  indictment  or  pre8entment.(A)  And  it  is  the 
wtter  opinion  that  he  who  rescues  one  imprisoned  for  felony  cannot  be  arraigned 
or  Bach  offence  as  a  felony,  until  the  principal  offender  be  first  attaiuted,(f  )  unless 
he  person  rescued  were  imprisoned  for  high  treason,  in  which  case  the  rescuer 
Day  be  immediately  arraigned ;  all  being  principals  in  high  treason.  But  it  is  said 
hat  he  may  be  immediately  proceeded  against  for  a  misprision  only  if  the  King 
»lease  :(k)  and  if  the  principal  be  discharged,  or  found  guilty  only  of  an  offence 
iot  capital,  such  as  petit  larceny,  &c.,  though  the  rescuer  cannot  be  charged  with 
elony,  yet  he  may  be  fined  and  imprisoned  for  a  mbdemeanor.(Z  )    . 

The  indictment  for  a  rescue,  like  that  for  an  escape,(m)  or  for  breaking  pri8on,(n) 
Qiiflt  specially  set  forth  the  nature  and  cause  of  the  imprisonment,  and  the  special 
ireumstances  of  the  fact  in  question. (o)  And  the  word  rescuMit,  or  something 
qaivalent  to  it,  must  be  used  to  show  that  it  was  forcible  and  against  the  will  of 
he  officer  who  had  the  prisoner  in  his  custody.(p) 

The  rescue  of  one  apprehended  for  treason  is  itself  treason :  and  the  party 
escning  one  in  custody  for  felony,  or  suspicion  of  felony,  will,  as  we  have  seen,  be 
-oilty  of  a  crime  of  the  same  kind ;  though  not  in  all  cases  punishable  in  the  same 
^gree ;  for  the  rescuer  was  entitled  to  his  clergy,  though  the  crime  of  the  prisoner 
escued  were  not  within  clergy.(^)  Accordingly  it  was  held  that  rescuing  a  person 
nder  commitment  for  burglary  was  not  a  transportable  offence,  but  was  punishable 
oly  as  a  felony,  within  clergy,  at  common  law.(r)  The  1  &  2  Geo.  4,  c.  88,  s.  1, 
as  since  enacted,  '*  that  if  any  person  shall  rescue,  or  aid  and  assist  in  rescuing, 
rom  the  lawful  custody  of  any  constable,  officer,  head-borough,  or  other  person 
rhomsoever,  any  person  charged  with,  or  suspect-ed  of,  or  committed  for  any  felony, 
r  on  suspicion  thereof,  then,  if  the  person  or  persons  so  offending  shall  be  convicted 
f  felony,  and  be  entitled  to  the  benefit  of  clergy,  and  be  liable  to  be  imprisoned 
or  any  term  not  exceeding  one  year,  it  shall  be  lawful  for  the  Court,  by  or  before 
rhom  any  such  person  or  persons  shall  be  convicted,  to  order  and  direct,  in  case  it 
hill  *thiuk  fit,  that  such  person  or  persons,  instead  of  being  so  fined  and  riiieqq 
mprisoned  as  aforesaid,  shall  be  transported(«)  beyond  the  seas  for  seven(<)  ^ 
'«ar8,  or  be  imprisoned  only,  or  be  imprisoned  and  kept  to  hard  labor  in  the  common 
;sol,  house  of  correction,  or  penitentiary  house,  for  any  term  not  less  than  one^u) 
\mA  not  exceeding  three  years.'' 

Where  the  party  rescued  was  in  custody  for  a  misdemeanor  only,  the  rescuer  will 
96  ponishable  as  for  a  misdemeanor ;  for,  as  those  who  break  prison  are  punishable 
for  a  high  misprision,  by  fine  and  imprisonment,  in  those  cases  wherein  they  are 
BSTed  from  judgmentof  aeath  by  the  I  £dw.  2,  stat.  2,  De  /ram/entibus  pruonam ; 
BO  also  are  those  who  rescue  such  prisoners,  in  the  like  cases,  punishable  in  the  same 
iBaiUker.(v)  Where  a  prisoner  was  indicted  for  a  misdemeanor  in  aiding  and  assisting 
in  the  rescue  of  a  person,  who  was  apprehended  and  was  in  custody  under  the 
warrant  of  a  justice  of  the  peace,  which  had  been  granted  upon  the  certificate  of 
>  clerk  of  the  peace  of  the  county,  reciting  that  a  true  bill  for  a  misdemeanor  had 
been  found  against  the  party  apprehended ;  and  it  was  objected  that  the  warrant 

{$)  2  Hawk.  P.  G.  c.  18,  a.  12 ;  c.  21,  s.  3.  (A)  1  Hale  606. 

(0  See  ante,  p.  587,  note  (r).  (*)  2  Hawk.  P.  C.  c.  21,  s.  8. 

(')  1  Hale  598,  599.  (m)  AntCy  p   587. 

(«)  AnU,  p.  595. 

(f)  2  Hawk.  P.  C.  c.  21,  a.  5.     In  Rex  p.  Westbury,  8  Mod.  357,  it  was  holden  that  an 
UMictiDent  for  a  rescae  of  goods  levied  must  set  forth  the  fieri  fadae  at  large ;  and  that 
*^Bg  forth  quod  cum  virlute  brevity  ^c,  de  fieri  fadaSy  and  a  warrant  thereon  he  levied,  Ac, 
^  that  the  defendant  rescued  them,  is  not  sufficient. 
)P)  Rex  r.  Burridge,  3  P.  Wms.  483.  (q)  1  Hale  607. 

y)  Rax  V.  Sunlev,  R.  &  R.  432. 

)*)  K^enal  aerritude  by  the  20  &  21  Vict.  c.  3,  a.  2,  antey  p.  4. 
,0  Aad  not  leaa  than  three  years  by  the  same  clause,  Ibid, 
f*)  8ea  the  9  ft  10  Vict.  c.  24,  s.  1,  anUy  p.  3. 
>*)  >  Hawk.  P.  G.  c.  21,  a.  6 ;  4  Blac.  Gom.  130. 
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was  illegal,  as  justices  of  the  peace  had  only  authority  to  issue  warrants  upon  oatii 
made  of  the  facts,  which  authorized  the  issuing  such  warrants :  it  was  held  that 
the  warrant  was  legal,  and  that  the  prisoner  was  guilty  of  a  misdemeanor,  in  assisting 
in  the  rescue  of  the  person  apprehended  under  it.(w) 

It  has  been  held  to  be  a  misdemeanor  at  common  law  to  aid  a  person  to  escape 
from  custody^  who  was  confined  under  the  remand  of  the  Commissioners  for  the 
Relief  of  the  Insolvent  Debtors,  and  not  on  any  criminal  charge.(a;) 

The  rescue  of  a  prisoner  in  any  of  the  superior  courts,  committed  by  the  justices, 
is  a  great  misprision ;  for  which  the  party,  and  the  prisoner  (if  assenting)  will  be 
liable  to  bo  punished  by  imprisonment  for  life,  foifeiture  of  lands  for  life,  and 
forfeiture  of  goods  and  chattels,  though  no  stroke  or  blow  were  given.(,y) 

The  aiding  and  assisting  a  prisoner  to  escape  out  of  prison,  by  whatever  means 
it  may  be  effected,  is  an  offence  of  a  mischievous  nature,  and  an  obstruction  to  the 
course  of  justice ;  and  the  assisting  a  felon  in  making  an  actual  escape,  is  an  oflboce 
of  the  degree  of  felony.(«)  In  a  case  which  underwent  elaborate  discussion,  the 
Court  of  King's  Bench  held,  that  where  a  person  assisted  a  prisoner  who  had  been 
convicted  of  felony  within  clergy,  and,  having  been  sentenced  to  be  transported  for 
seven  years,  was  in  custody  under  such  sentence,  to  escape  out  of  prison,  the  person 
so  assisting  was  an  accessory  after  the  fact  to  the  felony.(a)  The  Court  proceeded 
upon  the  ground  that  one  so  convicted  of  felony,  within  the  benefit  of  clergjt 
and  sentenced  to  be  transported  for  seven  years,  continues  a  felon  till  actual 
^fiOOn  ^^^"^P^^^^^^oi^  ^^^  service  pursuant  to  the  sentence ;  and  that  the  assistance 
J  given  in  this  case  amounted,  in  law,  to  a  receiving,  harboring  or  comforting, 
such  felon.(^)  But  they  held  the  indictment  to  be  defective,  in  not  charging  that 
the  defendant  knew  that  the  principal  was  guilty,  or  convicted  of  felony.(c)  The 
offence  of  aiding  a  prisoner  to  escape  out  of  prison  appears  also  to  have  been  con- 
sidered as  an  accessorial  offence  in  a  case  of  piracy.  On  a  return  to  a  haheo* 
corpus,  in  a  case  of  one  Scadding,  who  had  been  committed  to  the  Marshalsea  by  the 
Court  of  Admiralty,  the  cause  appeared  to  be  for  aiding  and  abetting  one  Exon? 
who  was  indicted  for  piracy,  to  escape  out  of  prison ;  whereupon  all  the  Court  held 
that,  though  the  fact  were  committed  by  Scadding,  within  the  body  of  the  county, 
yet,  because  it  depended  upon  the  piracy  committed  by  Exon,  of  which  the  temporal 
judges  had  no  cognizance,  and  was  as  it  were  an  accessorial  offence  to  the  first 
piracy,  which  was  determinable  by  the  admiral,  they  must  remand  the  pri80Der.(<^) 

Aiding  the  escape  of  a  clergyable  felon,  who  had  his  clergy  and  been  burnt  lo 
the  hand,  but  ordered,  under  the  18  Eliz.,  to  be  imprisoned,  would  not,  it  sbonld 
seem,  have  subjected  the  party  to  punishment  as  for  aiding  the  escape  of  a  felon.(0 

Several  statutes,  some  of  which  have  been  already  mentioned,  and  others  which 
will  be  referred  to  in  the  course  of  the  work,  especially  provide  for  the  punishment 
of  those  who  rescue  or  aid  in  the  escape  of  persons  apprehended  or  committed  for 
« 

(w)  Rex  V.  Stokes,  Stafford  Sum.  Ass.  1831,  MSS. ;  C.  S.  G. ;  s.  c,  6  C.  &  P.  148  (24  B. 
C.  L.  R.),  Parke,  J.  J.  A.,  and  Patteson,  J. 

(x)  Reg.  V.  Allan,  G.  k  M.  255  (41  E.  G.  L.  R.),  Erskine  and  Wightman,  JJ. 

(y)  1  East  P.  G.  c.  8,  s.  3,  pp.  408,  410 ;  Bac.  Abr.  tit.  Rescue  (G.) ;  3  Inst.  141 ;  22  Bdw. 
3,  13. 

(z)  Rex  V.  Tilley,  2  Leach  671. 

(a)  Rex  V.  Burridge,  3  P.  Wms.  439. 

(b)  The  assistance,  as  stated  in  the  special  verdict  in  this  case,  was  not  partical>f'^ 
specified :  the  statement  was,  that  the  defendant  fwho  was  confined  in  the  same  gaol  wito 
the  party  whom  he  assisted  to  escape)  *'  did  wilfully  aid  and  assist  the  said  W.  Fm  ^^ 
being  in  custody  as  aforesaid,  to  make  his  escape  out  of  the  said  gaol"  But  any  assist- 
ance giFen  to  one  known  to  be  a  felon,  in  order  to  hinder  his  suffering  the  punisbmeot  to 
which  he  is  condemned,  is  a  sufficient  receipt  to  make  a  man  an  accessory  *afler  the  ^^ 
Antej  p.  64. 

(c)  3  P.  Wms.  492.  The  prisoner  was  charged  upon  a  second  indictment  as  an  ic^^ 
sory,  knowing  the  principal  to  have  been  under  sentence  of  transportation  ;  and  was  t|^ 
upon  this  second  indictment,  convicted,  and  sentenced  to  be  transported  :  Id.  499.  ^^' 
But  such  sentence  was  not  warranted  by  law.     See  Rex  v.  Stanley,  R.  k  R.  432. 

(rf)  Rex  V.  Scadding,  Yelv.  134;  1  East  P.  G.  c.  17,  s.  14,  p.  810. 
(e)  See  the  judgment  of  Treby,  G.  J.,  in  the  Earl  of  Warwick's  case,  13  St.  Tr,  l«18,  ** 
to  the  commitment  under  this  statute  beiag  a  collateral  and  new  thiag. 
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B  particular  offences  enumerated  in  those  Acts.     There  are  also  some  special  pro- 
BODS  by  statutes  upon  this  subject,  which  may  be  noticed  shortly  in  this  place. 
By  the  25  Geo.  2,  c.  37,  s.  9,f/)  **  If  any  person  or  persons  whatsoever  shall  by 
:w  set  at  liberty,  or  rescue,  or  attempt  to  rescue  or  set  at  liberty,  any  person,  out 

prison,  who  shall  be  committed  for  or  found  guilty  of -murder;  or  rescue,  or 
tempt  to  rescue,  any  person  convicted  of  murder  going  to  execution,  or  during 
edition,  every  person  so  offending  shall  be  deemed,  taken,  and  adjudged  to  be 
iky  of  felony,  and  shall  suffer  death  without  benefit  of  clergy.'* (^) 
The  annual  Mutiny  Acts  provide  for  the  punishment  of  persons  ^aiding  r^aM 
ike  escape  or  attempt  to  escape  of  any  prisoner  from  any  military  prison.  ^ 
The  52  Geo.  8,  c.  156,  s.  1,  enacts,  that  '*  every  person  who  shall  knowingly  and 
Ifally  aid  or  assist  any  alien  enemy  of  his  Majesty,  ,being  a  prisoner  of  war  in  his 
ijesty's  dominions,  whether  such  prisoner  shall  be  confined  as  a  prisoner  of  war 
any  prison  or  other  place  of  confinement,  or  shall  be  suffered  to  be  at  large  in 
I  Majesty's  dominions  or  any  part  thereof,  on  his  parole,  to  escape  from  such 
iflon  or  other  place  of  confinement,  or  from  his  Majesty's  dominions,  if  at  large 
Km  parole,''  shall,  upon  conviction,  be  adjudged  guilty  of  felony,  and  liable  to  be 
imported  for  life,  or  for  fourteen  or  seven  years. (e) 

See.  2,  every  person  who  shall  knowingly  and  wilfully  aid  or  assist  any  such 
booer  at  large  on  parole  in  quitting  any  part  of  his  Majesty's  dominions  where 
t  nmy  be  on  his  parole,  although  he  shall  not  aid  or  assist  such  person  in  quitting 
e  ooast  of  any  part  of  his  Majesty's  dominions,  shall  be  deemed  guilty  of  aiding 
e  escape  of  such  persons  within  the  Act. 

See.  3.  "  If  any  person  or  persons  owing  allegiance  to  his  Majesty,  afler  any  such 
isoDer  as  aforesaid  hath  quitted  the  coast  of  any  part  of  his  Majesty's  dominions, 

such  his  escape  as  aforesaid,  shall,  knowingly  and  wilfully,  upon  the  high  seas, 
d  or  assist  such  prisoner  in  his  escape  to  or  towards  any  other  dominions  or  place, 
ich  persons  shall  also  be  adjudged  guilty  of  felony,  and  be  liable  to  be  transported 
I  tibresaid ;"  and  such  offences  committed  upon  the  high  seas,  and  not  within  the 
9dj  of  any  county,  may  be  tried  in  any  county  within  the  realm.(A;)  Previously 
\  the  passing  of  this  Act,  upon  an  indictment  for  a  misdemeanor  in  unlawfully 
idiBg  and  assisting  a  prisoner  at  war  to  escape,  where  it  appeared  that  such  pris- 
Der  was  acting  in  concert  with  those  under  whose  charge  he  was  placed,  in  order 
3  effect  the  detection  of  the  defendant,  who  was  supposed  to  have  been  instru- 
nental  in  the  escapes  of  other  prisoners,  and  the  prisoner  in  question  neither 
setped  nor  intended  to  escape ;  it  was  held  that  the  offence  was  not  complete,  and 
hit  a  conviction  for  such  offence  was  therefore  wrong.(/) 

The  mere  aiding  an  attempt  of  persons  confined  to  make  an  escape,  though  no  es- 
W  should  ensue,  is  made,  highly  penal  by  the  16  Geo.  2,  c.  31,  s.  l,(m)  r^^Ao 
^wxAk  enacts,  that  ^'  if  any  person  *shall,  by  any  means  whatsoever,  be  ^ 

.(/)  Repeated  bj  the  9  Geo.  4,  c.  31,  s.  1,  '*  except  so  far  as  relates  to  rescues  and 
*tttiiiptg  to  rescue." 

if)  This  puuisbment  is  abolished,  and  another  substituted  by  the  1  Vict.  c.  91,  ss.  1,  2, 
^oii/e,  p.  141.  Principals  in  the  second  degree  are  punishable  like  principals  in  the 
"fit degree;  and  as  to  accessories,  see  ante,  p.  67,  et  seq.  By  the  alteration  of  the  mode 
^  the  disposal  of  the  bodies  of  murderers  by  the  24  k  25  Vict.  c.  100,  s.  3,  post,  Murder, 
••^  10  of  this  Act  seems  to  be  virtually  repealed.     C.  S.  G. 

(0  Penal  servitude  for  life  or  for  not  less  than  three  years  by  the  20  k  21  Vict.  c.  3,  8. 
7  <Kte,  p.  4.  The  principals  in  the  second  degree  are  punishable  like  the  principals  in 
tatftnt  degree  ;  and  as  to  accessories,  see  ante,  p.  67,  et  seq. 

.  (*)  Bj  sec.  4,  the  Act  is  not  to  prevent  offenders  from  being  prosecuted,  as  they  might 
^▼•been  if  the  Act  had  not  been  passed;  but  no  person  prosecuted  otherwise  than  under 
•^•provisions  of  the  Act  is  to  be  liable  to  be  prosecuted  for  the  same  offence  under  the 
"^^1  and  no  person  prosecuted  under  the  Act  is,  for  the  same  offence,  to  be  otherwise 
I*wecnt«d. 

(OR«xt».  Martin,  Trin.  T.  1811,  R.  &  R.  196. 

(*)  This  Act  is  repealed  by  the  4  Geo.  4,  c.  64,  s.  1,  as  far  "as  relates  to  the  escape  of 
^^  prisoner  from  any  gaol  or  prison  to  which  this  Act  shall  extend  ;"  and  bj  sec.  2  there 
^Jobe  in  eveiy  county  in  England  and  Wales  one  common  gaol,  and  in  every  connty  not 
2^^Med  into  ridings  or  divisions,  and  in  every  riding  or  division  of  a  county  (having  dis- 
^eieommissions  of  the  peace,  or  distinct  rates  in  the  nature  of  county  rates,  applicable 
*^  tW  maintenance  of  a  prison  for  such  division)  in  England  and  Wales,  at  leatt  on^  Vi^^^vs. 
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aiding  or  assistiDg  to  any  prisoner  to  attempt  to  make  his  or  her  escape  from  any 
gaol,  although  no  escape  be  actually  made,  in  case  such  prisoner  then  was  attuuted 
or  convicted  of  treason,  or  any  felony,  except  petty  larceny,(w)  or  lawfully  com- 
mitted to  or  detained  in  any  gaol,  for  treason  or  any  felony,  except  petty  larceny, 
expressed  in  the  warrant  of  comnutment  or  detainer ;"  every  person  so  offending 
shall,  on  conviction,  be  adjudged  guilty  of  felony,  and  be  transported  for  seven 
year8.(o)     And  '^  in  case  such  prisoner  then  was  convicted  or  committed  to  or  de- 
tained in  any  gaol  for  petty  larceny,(n)  or  any  other  crime,  not  being  treason  or 
felony,  expressed  in  the  warrant  of  his  or  her  commitment  or  detainer  as  aforesaid, 
or  then  was  in  gaol  upon  any  process  whatsoever,  for  any  debt,  damages,  costs,  sunk 
or  sums  of  money,  amounting  in  the  whole  to  the  sum  of  one  hundred  pounds  ^^'^ 
every  person  so  offending,  and  being  convicted,  shall  be  deemed  guilty  of  '*  a  misde- 
meanor, and  be  liable  to  a  fine  and  imprisonment/' 

Sec.  2.  "  If  any  person  shall  convey,  or  cause  to  be  conveyed,  into  any  gaol   ^dt 
prison,  any  vizor,  or  other  disguise,  or  any  instrument  or  arms  proper  to  facilitc^jie 
the  escape  of  prisoners,  and  the  same  shall  deliver  or  cause  to  be  delivered  to  bj-^j 
prisoner  in  any  such  gaol,  or  to  any  other  person  there,  for  the  use  of  any  Bt^^^b 
prisoner,  without  the  consent  or  privity  of  the  keeper  or  underkeeper,  of  any  si 
gaol  or  prison  :  every  such  person,  although  no  escape  or  attempt  to  escape  be 
ally  made,  shall  be  deemed  to  have  delivered  such  vizor  or  other  disguise,  ii 
ment  or  arms,  with  an  intent  to  aid  and  assist  such  prisoner  to  escape,  or  attempi 
escape ;  and  in  case  such  prisoner  then  was  attainted  or  convicted  of  treason,  or 
felony,  except  petty  larceny,  or  lawfully  committed  to  or  detained  in  any  such 
for  treason,  or  any  felony,  except  petty  larceny,  expressed  in  the  warrant  of  oomi 
ment  or  detainer ;"  every  person  so  offending,  and  being  convicted,  shall,  in 
manner,  be  deemed  guilty  of  felony,  and  be  transported  for  seven  years.(o) 
^^  in  case  the  prisoner  to  whom,  or  for  whose  use  such  vizor  or  disguise,  instrui 
or  arms,  shall  be  so  delivered,  then  was  convicted,  committed,  or  detained  for 
larceny,  or  any  other  crime  not  being  treason  or  felony,  expressed  in  the  warran 
commitment  or  detainer,  or  upon  any  process  whatsoever,  for  any  debt,  dama^^^^es, 
costs,  sum  or  sums  of  money,  amounting  in  the  whole  to  the  sum  of  one  hunS-^^^ 
♦fiO^I  P^"°^^  J '  6very  person  so  offending,  and  being  convicted,  shall  *be  deer^^ed 
^  guilty  of  a  misdemeanor,  and  be  liable  to  a  fine  and  imprisonment. 

Sec.  3.  '^  If  any  person  shall  aid  or  assist  any  prisoner  to  attempt  to  make  hi^  ^ 
her  escape  from  the  custody  of  any  constable,  headborough,  tithingman,  or  oW>^^f 
officer  or  person  who  shall  then  have  the  lawful  charge  of  such  prisoner,  in  o^^^ 
to  carry  him  or  her  to  a  gaol,  by  virtue  of  a  warrant  of  commitment  for  treasoia  9  ^ 
any  felony  (except  petty  larceny),( j?)  expressed  in  such  warrant ;  or  if  any  per^^wn 
shall  be  aiding  or  assisting  to  any  felon  to  attempt  to. make  his  escape  from      ^^ 
board  any  boat,  ship,  or  vessel,  carrying  felons  for  transportation,  or  from  the  o^Q- 
tractor  for  the  transportation  of  such  felons,  his  assigns  or  agents,  or  any  ofclw 
person  to  whom  such  felon  shall  have  been  lawfully  delivered,  in  order  for  tr<»**' 
portation;''  every  person  so  offending,  and  being  convicted,  shall  be  deemed  gatH^J 
of  felony,  and  be  transported  for  seven  years.(j) 

of  correction ;  and  one  gaol  and  one  house  of  correction  in  the  several  cities,  towns,  ^"^ 
places  mentioned  in  schedule  A.  annexed  to  the  Act,  and  the  provisions  of  the  Act  ai^^ 
extend  in  the  manner  thereafter  mentioned,  to  every  such  gaol  and  bous^  of  correc^s^^ 
maintained  at  the  expense  of  such  county,  riding,  division,  city,  town,  or  place,  aa<^  ^ 
the  several  gaols  and  houses  of  correction  in  the  cities  of  London  and  Westminster  :  ^f 
sec.  76  and  5  Geo.  4,  c.  85,  s.  27,  the  Act  does  not  extend  to  the  hospital  of  Bethleli^ 
and  prison  of  Bridewell,  nor  to  the  King's  Bench  or  Fleet  prison,  nor  to  the  prisoD  of  ^^^ 
Marshalsea  or  Palace  Courts,  the  Millbank  Penitentiary,  or  Gloucester  Penitentiary,  ^^ 
to  any  ships  or  vessels  provided  for  the  reception  and  employment  of  convicts  senteift^^ 
to  transportation :  and  by  the  5  Geo.  4,  c.  85,  s.  9,  so  much  of  the  4  Geo.  4,  as  relate^  ^ 
Canterbury,  Lichfield,  and  Lincoln  is  repealed.  It  is  very  difficult,  therefore,  to  say  lao^ 
far  the  16  Geo.  2,  c.  31,  is  now  repealed.     C.  S.  G. 

(n)  Abolished,  see  24  k  25  Vict.  c.  96,  s.  2,  Vol.  IL 

(0)  Penal  servitude  for  seven  and  not  less  than  three  years  by  the  20  k  21  Vict.  e.  ^*^« 
2,  antej  p.  4.    Principals  in  the  second  degree  are  punishable  like  principals  in  the  ^^ 
degree ;  and  as  to  accessories,  see  ante,  p.  67,  et  seq, 

[p)  AnUj  p.  602,  note  (n).  [q)  AnU,  P;  620,  note  (o). 
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Seo.  4.  The  prosecation  for  these  offences  must  be  commenced  within  a  year. 

Th6  second  section  of  this  statute,  relating  to  the  conveying  of  instruments,  &c., 
to  mny  prison,  in  order  to  facilitate  the  escape  of  prisoners,  makes  the  offender 
lOty,  in  cases  where  the  prisoner  is  committed  to  or  detained  in  any  gaol  for 
OMon  or  felony  expressed  in  the  warrant  of  commitment. (r)  This  has  been 
Men  to  mean  that  the  offence  should  be  ^^  clearly  and  plainly  expressed;**  so 
lat  a  ease  where  the  commitment  is  on  suspicion  only  is  not  within  the  Act,  for 
leae  are  two  kinds  of  commitments,  which  essentially  differ  from  each  other ;  as 

prisoner  may  be  admitted  to  bail  on  a  commitment  for  suspicion  only,  but  not  on 

ocmimitment  for  treason  or  felony  clearly  and  plainly  expressed  in  the  warrant.  («) 
■d  this  doctrine  was  recognized  and  acted  upon  in  a  subsequent  case  of  an  indict- 
sut  upon  the  third  section  of  the  statute,  which  relates  to  the  aiding  a  prisoner 
»  escape  from  the  custody  of  a  constable  having  charge  of  him  by  virtue  of  a  war- 
Jit  of  commitment  for  felony  ^^ expressed"  in  such  warrant.  The  indictment 
ated  that  the  commitment  was  on  ^^su^icion'*  of  burglary,  and  the  warrant  pro- 
loed  in  evidence  at  the  trial  corresponded  with  this  statement:  and  the  judges 
ere  unanimously  of  opinion  that  a  commitment  on  siupicion  was  not  within  the 
atiite.(0 

A  majority  of  the  judges  decided  that  the  Act  does  not  extend  to  cases,  where  an 
UmoI  escape  is  made,  but  must  be  confined  to  cases  of  an  attempt,  without  effecting 
le  CBcape  itself  They  said,  '^  The  statute  purports  to  be  made  for  the  further 
mishing  of  those  persons  who  shall  aid  and  assist  persons  attempting  to  escape, 
id  makes  the  offence  felony ;  it  creates  a  new  felony :  but  the  offence  of  assisting 

felon  in  making  an  actual  escape  was  felony  before:  and  therefore  does  not 
tem  to  fall  within  the  view  or  intention  of  the  legislature  when  they  made  this 
ttiite."(w) 

An  indictment  charging  the  defendant  with  aiding  and  assisting  '''a  prisoner  r^tci^n^ 

Attempt  to  make  an  escape,  need  not  state  that  the  party  aided  did  attempt  *- 
>  make  the  escape ;  for  he  could  not  have  aided  if  no  such  attempt  had  been 
iade.(v)     The  delivering  instruments  to  a  prisoner,  to  facilitate  his  escape  from 
riflon,  IS  within  this  statute,  though  the  prisoner  have  been  pardoned  for  the 
Irooe  of  which  he  was  convicted,  on  condition  of  transportation. (ti?)     And  a  party 

within  the  Act,  though  there  be  no  evidence  that  he  knew  of  what  specific  offence 
leperson  he  assisted  had  been  convicted.(x) 

liie  record  of  the  conviction  of  the  prisoner,  whose  escape  was  to  have  been 
(beted,  having  been  produced  by  the  proper  officer,  no  evidence  is  admissible  to 
ontiadict  what  it  states ;  or  to  show  that  it  had  never  been  filed  among  the  records 
f  the  county ;  notwithstanding  the  indictment  refers  to  it  with  a  praut  paiet  as 
mtining  amongst  those  records,  (y) 

The  4  Geo.  4,  c.  64,  s.  43,  intituled,  "An  Act  for  the  Consolidating  and  Amend- 
Bg  the  Laws  relating  to  the  Building,  Repairing,  and  Regulating  of  certain  Oiols 
LM  Houses  of  Correction  in  England  and  Wales,"  enacts,  that  "  if  any  person  shall 
NAvey  or  cause  to  be  conveyed  into  any  prison  to  which  the  Act  shall  extend,  any 
msk,  vizor,  or  other  disguise,  or  any  instrument  or  arms  proper  to  facilitate  the 
sactpe  of  any  prisoners,  and  the  same  shall  deliver  or  cause  to  be  delivered  to  any 
p>ii0oner  in  any  such  prison,  or  to  any  other  person  there  for  the  use  of  any  such 
pviiODer,  without  the  consent  or  privitv  of  the  keeper  of  such  prison,  every  such 
pWm  shall  be  deemed  to  have  delivered  such  vissor  or  disguise,  instrument  or  arms, 
vitb  btent  to  aid  and  assist  such  prisoner  to  escape,  or  attempt  to  escape ;  and  if 
^  person  shall,  by  any  means  whatever,  aid  and  assist  any  prinoner  to  escape,  or 

\r)  Anity  p.  602. 

f)  Rex  V.  Walker,  1  Leach  97  ;  but  see  the  11  &  13  Vict.  c.  42,  ss.  1,  23. 
f)  Rex  p.  Greeoiif,  1  Leach  363  ;  and  Rex  v.  Gibboa,  1  Leach  98,  note  (a),  8.  p. 
L*)  Rex  p.  Tilley,  2  Leach  662.     But  see  now  4  Geo.  4,  c.  64,  s.  43. 
I*)  Aniij  p.  603,  note  (u). 
(*)  Rex  p.  Shaw,  R.  k  R.  526. 
.  (*)  Rex  p.  Shaw,  tupra.    An  indictment  at  common  law  for  aiding  a  prisoner's  escape 
S^  lUte  that  the  party  knew  of  his  offence :  Rex  p.  Young,  Trin.  T.  1801,  MS., 

U)  Rex  p.  Sbaw,  tupra, 
TOL.  I. — 31 
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in  attemptiDg  to  escape  from  any  prison,  every  person  so  offending,  whether  an 
escape  be  actually  made  or  not,  shall  be  guilty  of  felony;  and,  being  convicted 
thereof,  shall  be  transported  beyond  the  seas  for  any  term  not  exceeding  foorteeo 
jesLTS.  (z) 

Sec.  44.  To  the  intent  that  prosecutions  for  escapes,  breaches  of  prison,  and 
rescues,  may  be  carried  on  with  as  little  trouble  and  expense  as  possible,  enacts, 
"  that  any  offender  escaping,  breaking  prison,  or  being  rescued  therefrom,  may  be 
tried  either  in  the  jurisdiction  where  the  offence  was  committed,  or  in  that  where 
he  or  she  shall  be  apprehended  and  retaken."  And  it  also  enacts,  that  a  certificaU 
of  the  clerk  of  assize,  or  other  clerk  of  the  court  in  which  the  offender  was  con- 
victed, together  with  due  proof  of  the  identity  of  the  person,  shall  be  sofficieot 
evidence  of  the  nature  and  fact  of  the  conviction,  and  of  the  species  and  period  of 
confinement  to  which  such  person  was  sentenced. (a) 

Where  a  count  stated  that  the  gaol  thereinafter  mentioned,  situate  at  the  parish 
of  the  Holy  Trinity,  in  Coventry,  in  the  county  of  W.,  was  a  gaol  to  which  the 

^f>0^1  P^^^^^°^  ^^  ^^  ^  ^^*  ^)  *c*  ^'^)  extended,  and  that  one  Thompson  was  a 
-I  prisoner  in  the  said  gaol,  and  that  the  defendant,  at  the  parish  aforesaid, 
feloniously  did  aid  and  assist  Thompson,  then  and  there  being  such  prisoner,  in 
attempting  to  escape  from  the  said  gaol ;  it  was  held  on  error  that  the  ooant  was 
good,  though  it  did  not  allege  the  means  by  which  the  defendant  aided  Thompson 
in  attempting  to  escape,  and  though  it  did  not  allege  in  direct  terms  that  Thompson 
did  attempt  to  e8cape.(5)  Another  count  stated  that  Thompson,  being  a  prisoner 
in  the  said  gaol,  so  situate  as  aforesaid,  was  meditating  and  endeavoring  to  effect 
his  escape  from  the  said  gaol,  otherwise  than  by  due  course  of  law,  and  in  order 
thereto  had  procured  a  key  to  be  made  with  intent  to  effect  his  escape  by  means 
thereof,  and  had  made  to  the  defendant,  then  being  a  turnkey  of  the  said  gaol, 
overtures  to  induce  him  to  aid  him  to  escape  from  the  said  gaol,  and  so  was  en- 
deavoring to  procure  his  escape  and  to  escape  from  the  said  gaol ;  and  that  the  de- 
fendant, whilst  Thompson  was  such  prisoner  in  the  said  gaol  at  the  parish  afore- 
said, &c.,  feloniously  did  procure  and  receive  into  his  possession  the  said  key,  being 
adapted  to  and  capable  of  opening  divers  locks  in  the  said  gaol,  with  intent  thereby 
to  enable  Thompson  to  escape  from  the  said  gaol,  and  so  the  jurors  said  that  the 
defendant  at  the  parish  aforesaid  feloniously  did  aid  and  assist  Thompson  in  at- 
tempting to  escape  from  the  said  gaol ;  and  it  was  held  that  the  introductory  p^ 
of  the  count  stated  an  attempt  to  escape  and  the  means  used  with  sufficient  partien- 
larity,  and  sufficiently  showed  an  offence  within  the  4  Geo.  4,  c.  64,  and  that  the 
count  was  not  bad  for  want  of  a  more  particular  venue  to  the  acts  charged  in  the 
introductory  part  as  an  attempt  by  Thompson  to  escape,  and  that  the  count  was 
not  double.(c)  It  was  also  held,  that  the  general  averment  of  the  gaol  being  & 
gaol  to  which  the  provisions  of  the  4  Geo.  4,  c.  64,  applied  was  sufficient,  without 
showing  how  it  came  within  them,  and  that  it  was  not  necessary  to  show  more 
particularly  that  the  gaol  was  a  goal  for  the  county  within  the  6  &  6  Vict.  c.  H^ 
s.  2.(ef )  It  was  further  held,  that  aiding  an  escape  is  a  substantive  offence  noder 
the  4  Geo.  4,  c.  64,  s.  43,  and  therefore  the  count  was  not  bad  in  charging  the 
accessory  without  including  the  principal  or  alleging  that  he  had  been  convicted, 
and  at  all  events  such  an  objection  was  too  late  after  the  trial. (e)  It  was  also  held, 
that  it  was  not  necessary  to  show  that  the  prosecution  was  commenced  withio  & 
year  after  the  offence,  as  was  required  by  the  16  Geo.  2,  c.  31,  s.  4.(/) 

The  1  &  2  Vict.  c.  82,  established  a  prison  for  young  offenders  at  Parkhurstj  id 
the  Isle  of  Wight;  and  sec.  13  provides  for  the  punishment  of  persons  rescmDg'^' 

(z)  Penal  servitate  for  fourteen  and  not  less  than  three  years  by  the  20  k  21  Tict.  c**') 
8.  2,  ante^  p.  4.  The  principals  in  the  second  degree  are  punishable  like  the  princip*^  ^ 
the  first  degree  ;  and  as  to  accessories,  see  antey  p.  67,  et  seq. 

(a)  See  this  provision  more  at  large,  anUy  p.  582.     See  ante,  p.  595. 

h)  HoUoway  v.  The  Queen,  17  Q.  B.  317  (79  E.  C.  L.  R.) ;  2  Den.  C.  C.  287. 

(c)  Ibid.  (d)  Ibid.  («)  Ibid. 

(/)  Ibid.    It  was  also  held  that  if  one  of  the  several  counta  be  good,  the  ^^^J^ 
under  the  11  k  12  Vict.  c.  78,  s.  5,  pronounce  the  correct  judgment,  or  direct  the  iB<<^ 
•Court  to  pronounce  it,  on  the  good  count. 
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tiding  in  the  rescue  of  such  offenders ;  and  sec.  14  provides  for  the  trial  and  evi- 
dence on  the  trial  in  such  cases.  The  6  &  7  Vict.  c.  26,  s.  23,  an  Act  for  regu- 
lating the  prison  at  Millbank,  provides  for  the  punishment  of  persons  rescuing  or 
aiding  in  the  rescue  of  convicts  from  that  ^prison ;  and  sec.  26  provides  for  r^^rxf* 
the  trial  and  evidence  in  such  cases.  The  5  Vict.  sess.  2,  c.  29,  s.  25,  an  *- 
Act  for  establishing  a  prison  at  Pentonville,  provides  for  the  punishment  of  persons 
rescuing  or  aiding  in  the  rescue  of  convicts  from  that  prison ;  and  sec.  28  provides 
fbr  the  trial  and  evidence  in  such  cases.  The  10  &  11  Vict.  c.  62,  s.  8,  an  Act 
for  the  establishment  of  naval  prisons,  provides  for  the  punishment  of  persons 
tiding  the  escape  of  prisoners  from  those  prisons.  The  23  &  24  Vict.  c.  75,  s.  12, 
tn  Act  to  make  better  provision  for  the  custody  of  criminal  lunatics,  provides  for  the 
punishment  of  persons  rescuing  any  person  ordered  to  be  confined  in  an  asylum  for 
criminal  lunatics. 

The  5  Oeo.  4,  o.  84,  which  was  passed  for  the  purpose  of  revising  and  consoli- 
dating the  laws  for  regulating  the  transportation  of  offenders  from  Great  Britain, 
which  will  be  more  particularly  noticed  in  the  next  chapter,  by  sec.  22,  provides, 
that  if  any  person  shall  rescue  or  attempt  to  rescue,  or  assist  in  rescuing  or  attempt- 
ing to  rescue,  any  offender  sentenced  or  ordered  to  be  transported  or  banished,  from 
the  custody  of  the  superintendent  or  overseer,  or  of  any  sheriff  or  gaoler,  or  other 
person,  conveying,  removing,  &c.,  such  offender,  or  shall  convey  or  cause  to  be 
conveyed  any  disguise,  instrument  for  effecting  escape,  or  arms,  to  such  offender, 
efery  such  offence  shall  be  punishable  in  the  same  manner  as  if  such  offender  had 
been  confined  in  a  gaol  or  prison  in  the  custody  of  the  sheriff  or  gaoler,  for  the 
crime  of  which  such  offender  shall  have  been  convicted.(^) 

The  two  following  sections  relate  to  the  indictment  and  the  evidence,  and  will  be 
found  in  the  next  chapter. 

By  the  23  &  24  Vict.  c.  75,  s.  12,  '*  any  person  who  rescues  any  person  ordered 
to  be  conveyed  to  any  asylum  for  criminal  lunatics  during  the  time  of  his  convey- 
ance thereto  or  his  confinement  therein,  and  any  officer  or  servant  in  any  asylum 
for  criminal  lunatics  who  through  wilful  neglect  cr  connivance  permits  any  person 
confined  therein  to  escape  therefrom,  or  secretes,  or  abets  or  connives  at  the  escape 
of  any  such  person,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
Kable  to  be  kept  in  penal  servitude  for  the  term  of  five  (27  &  28  Vict.  c.  47)  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor,  at  the  discretion  of  the  Court ;  and  any  such  officer  or  servant  who  carelessly 
allows  any  such  person  to  escape  as  aforesaid  shall,  on  summary  conviction  before 
two  justices  of  such  offence,  forfeit  any  sum  not  exceeding  twenty  pounds  nor  less 
than  two  pounds." 


♦CHAPTER  THE  THIRTY-FIFTH.  [*607 

07  RETURNING,  OR  BEING  AT  LARGE,  AFTER  SENTENCE  OF  TRANSPORTATION ; 
AND  OF  RESCUING  OR  AIDING  THE  ESCAPE  OF  A  PERSON  UNDER  SUCH  8EN- 
TENCE. 

As  exiie  or  transportation  is  a  species  of  punishment  unknown  to  the  common 
^ir  of  England,  and  inflicted  only  under  the  sanction  of  enactments  of  the  legis- 
^tnre,  offences  committed  by  not  submitting  to  that  punishment  are  principally 
^^pendent  upon  the  provisions  of  particular  statutes,  (a)     But  as  a  party  convicted 

(^)  The  provisioDS  of  this  Act  are  noW  applicable  to  prisoDers  sentenced  to  peoal  ser- 
vitude, see^M/,  p.  616. 

(a)  In  6  St.  Col.  Stat.  Part.  V.  CI.  xxt.  (G.)  pp.  852,  853,  the  learned  editor  says,  that 
^«  earliest  Act  which  imposed  the  punishment  of  transportation  was  39  Eliz.  c.  4,  which 
^^iUted  that  rogues,  Tagabonds,  kz.^  might,  by  the  justices  in  sessions,  be  banished  out 
^  the  realm,  and  conveyed  at  the  charges  of  the  county  to  such  parts  beyond  the  seas 
^  should  be  assigned  bj  the  privj  council,  or  otherwise  adjudged  perpetually  \a  \Xi^ 
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of  felony  within  benefit  of  clergy,  and  sentenced  to  be  transported  for  seven  years, 
continues  a  felon,  till  actual  transportation  and  service,  pursuant  to  the  sentence; 
and  as  it  is  a  felony  at  common  law  to  assist  a  felon  to  escape  out  of  lawful  custody; 
it  has  been  holden  that,  independently  of  any  statutable  enactments,  a  person  assbt- 
ing  such  felon  convict,  being  in  custody  under  sentence  of  transportation,  to  escape 
out  of  prison,  is  an  accessory  to  the  felony  after  the  fact,  provided  it  be  such  an 
assistance  as  in  law  amounts  to  a  receiving,  harboring,  or  comforting  such  felon.(6) 
The  5  Geo.  4,  c.  84,  s.  1,  recites,  that  the  several  laws  in  force  for  regulating  the 
transportation  of  offenders  from  Great  Britain,  would  expire  at  the  end  of  the  then 
present  session  of  Parliament,  and  that  it  was  expedient  that  the  laws  relative  to 
that  subject  should  be  revised  and  consolidated  into  one  Act ;  and  then  enacts  that 
the  Act  shall  take  effect  on  the  last  day  of  that  present  session  of  Parliament ;  and 
that  on  and  from  that  day  all  things  remaining  to  be  done,  touching  the  punish- 
ment, imprisonment,  correction,  removal,  transportation,  discipline,  employment, 
diet,  and  clothing  of  persons  sentenced  or  ordered  to  transportation  or  banishment 
from  any  part  of  Great  Britain,  under  any  Acts  theretofore  or  then  in  force,  or 
pardoned  on  condition  of  being  transported  under  any  such  Acts,  shall  be  con- 
tinued, done,  and  completed,  under  the  provisions  of  that  Act ;  and  that  all  sen- 
tences and  orders  for  transportation,  all  orders  in  council  and  other  orders,  war- 
rants, instructions,  directions,  appointments,  authorities,  contracts,  and  securities, 
made,  issued,  or  given  under  any  of  the  said  Acts,  and  in  force  at  the  time  of  the 
commencement  of  that  Act,  should  continue  in  force  under  and  by  virtue  of  that 
Act,  unless  and  until  they  should  be  revoked  or  superseded. 
♦fiOftI       *Sec.  2.  **  Every  person  convicted  before  any  Court  of  competent  jnris- 
^  diction  in  Great  Britain,  of  any  offence  for  which  he  or  she  shall  be  liable 
to  be  transported  or  banished,  shall  be  adjudged  and  ordered  to  be  transported  or 
banished  beyond  the  seas,  for  the  term  of  life  or  years  for  which  such  offender  shall 
be  liable  by  any  law  to  be  transported  or  banished ;  and  every  sentence  of  transpor- 
tation or  banishment  passed  or  to  be  passed  on  any  offender,  in  any  Court  of  com- 
petent jurisdiction  in  Great  Britain,  and  every  order  for  transportation  or  banish- 
ment made  or  to  be  made  in  pursuance  of  the  sentence  of  any  such  Court  or  other 
competent  authority,  shall  subject  the  offender  to  be  conveyed  beyond  the  seas, 
under  the  provisions  of  this  Act;  and  whenever  his  Majesty  shall  be  pleased  to 
extend  mercy  to  any  offender  convicted  of  any  crime  for  which  he  or  she  is  or  shall 
be  excluded  from  the  benefit  of  clergy,  upon  condition  of  transportation  beyond  the 
seas,  either  for  the  term  of  life,  or  any  number  of  years,  and  such  intention  of 
mercy  shall  be  signified  by  one  of  his  Majesty's  principal  secretaries  of  state  to  the 
Court  before  which  such  offender  hath  been  or  shall  be  convicted,  or  any  sabseqneDt 
Court  with  the  like  authority,  such  Court  shall  allow  to  such  offender  die  bendSt  of 
a  conditional  pardon,  and  make  an  order  for  the  immediate  transportation  of  snch 
offender ;  and  in  case  such  intention  of  mercy  shall  be  so  signified  to  the  judge  or 
justice  before  whom  such  offender  hath  been  or  shall  be  convicted,  or  to  any  }^^ 
of  his  Majesty's  Court  of  King's  Bench  or  Common  Pleas,  or  to  any  baron  of  the 
Exchequer  of  the  degree  of  the  coif  in  England,  such  judge,  justice,  or  baron, 
shall  allow  to  such  offender  the  benefit  of  a  conditional  pardon,  and  make  an  order 
for  the  immediate  transportation  of  such  offender,  in  the  same  manner  as  if  ^^ 
intention  of  mercy  had  been  signified  to  the  Court  during  the  term  or  Bession  io  ^^ 
at  which  such  offender  was  convicted ;  and  such  allowance  and  order  shall  be  con- 
sidered as  an  allowance  and  order  made  by  the  Court  before  which  such  offender 
was  convicted,  and  shall  be  entered  on  the  records  of  the  same  Court  by  the  pro* 
per  officer  thereof,  and  shall  be  as  effectual  to  all  intents  and  purposes,  and  have 
the  same  consequences,  as  if  such  allowance  and  order  had  been  made  by  the  same 
Court  during  the  continuance  thereof:  and  every  such  order,  and  also  every  order 
made  by  the  Court  of  Justiciary  in  Scotland  for  the  transportation  of  any  oncnder, 

gallies  of  this  realm  ;  and  anj  rogue  so  banished,  and  retumiog  again  into  the  reaUOif^ 
to  be  guilty  of  felouy.    And  he  says  that  the  earliest  statute  then  subsisting  which  notice 
the  power  of  transportation  was  22  Gar.  2,  c.  5. 
(6)  Rex  V,  Burridge,  3  P.  Wms.  439. 
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whose  senteDce  of  death  shall  be  remitted  by  his  Majesty,  shall  subject  the  oflfender 
to  be  cooTeyed  beyond  the  seas,  under  the  provisions  of  this  Act/' 

Sec.  3.  ^^  It  shall  be  lawful  for  his  Majesty,  by  and  with  the  advice  of  his  privy 
eoQocil,  from  time  to  time,  to  appoint  any  place  or  places  beyond  the  seas,  either 
within  or  without  his  Majesty's  dominions,  to  which  felons  and  other  offenders 
under  sentence  or  order  of  transportation  or  banishment  shall  be  conveyed ;  and 
that  when  any  offenders  shall  be  about  to  be  transported  or  banished  from  Great 
Britain,  one  of  his  Majesty's  principal  secretaries  of  state  shall  give  orders  for 
their  removal  to  the  ship  to  be  employed  for  their  transportation,  and  shall  authorize 
and  empower  some  person  to  make*  a  contract  for  their  effectual  transportation  to 
some  of  the  places  so  appointed,  and  shall  direct  '^'security  to  be  given  for  r^cf^nq 
their  effectual  transportation,  in  the  manner  hereinafter  mentioned."(c)  ^ 

Sees.  4,  5,  7  provide  for  the  delivery  of  offenders  ordered  to  be  transported  to 
the  contractors  by  the  sheriff  or  gaoler,  and  for  the  giving  of  proper  security  by 
the  contractors  for  their  effectual  transportation  (except  when  such  offenders  are 
transported  in  King's  shipsY  Sec.  6  gives  authority  to  punish  such  offenders  mis- 
behaving themselves  upon  tne  voyage ;  and  sec.  8  vests  a  property  in  their  services 
daring  the  term  of  transportation  in  the  governor  of  the  colony,  &c.,  and  his 
a88ignees.(J) 

Sec.  10.  '^  It  shall  be  lawful  for  his  Majesty  from  time  to  time,  by  warrant  under 
his  royal  sign  manual,  to  appoint  places  of  confinement  within  England  or  Wales, 
either  by  land,  or  on  board  vessels  to  be  provided  by  his  Majesty  in  the  river 
Thames,  or  some  other  river,  or  within  the  limits  of  some  port  or  harbor  of  Eng- 
land or  Wales,  for  the  confinement  of  male  offenders  under  sentence  or  order  of 
transportation,  which  shall  be  under  the  management  of  a  superintendent  or  over- 
seer, to  be  appointed  by  his  Majesty ;  and  that  it  shall  be  lawful  for  one  of  his 
Majesty's  principal  secretaries  of  state  to  direct  the  removal  of  any  male  offender 
who  shall  be  under  sentence  of  death,  but  who  shall  be  reprieved,  or  whose  sentence 
shall  be  respited  during  his  Majesty's  pleasure,  or  who  shall  be  under  sentence  or 
order  of  transportation,  and  who,  having  been  examined  by  an  experienced  surgeon 
or  apothecary,  shall  appear  to  be  free  from  any  putrid  or  infectious  distemper,  and 
fit  to  be  removed  from  the  gaol  or  prison  in  which  such  offender  shall  be  confined, 
to  any  of  the  places  of  confinement  so  appointed ;  and  every  offender  who  shall  be 
80  removed  shall  continue  in  the  said  place  of  confinement  or  be  removed  to  and  con- 
fined in  some  other  such  place  or  places  as  aforesaid,  as  one  of  his  Majesty's  principal 
secretaries  of  state  shall  from  time  to  time  direct,  until  such  offender  shall  bo  trans- 
ported according  to  law,  or  shall  become  entitled  to  his  liberty,  or  until  one  of  his 
Majesty's  principal  secretaries  of  state  shall  direct  the  return  of  such  offender  to 
the  gaol  or  prison  from  which  he  shall  have  been  removed ;  and  the  sheriff  or  gaoler 
having  the  custody  of  any  offender  whose  removal  shall  be  ordered  in  manner  afore- 
said, shall  with  all  convenient  speed,  after  the  receipt  of  any  such  order,  convey 
or  cause  to  be  conveyed  every  such  offender  to  the  place  appointed,  and  there 
deliver  him  to  such  superintendent  or  overseer,  together  with  a  true  copy,  attested 
by  such  sheriff  or  gaoler,  of  the  caption  and  order  of  the  Court  by  which  such 
(d^der  was  sentenced  or  ordered  for  transportation,  containing  the  sentence  or 
order  of  transportation  of  each  such  offender,  by  virtue  whereof  he  shall  be  in  cus- 
tody of  such  sheriff  or  gaoler :  and  also  a  certificate,  specifying  concisely  the  de- 
scription of  his  crime,  his  age,  whether  married  or  unmarried,  his  trade  or  profession, 
and  an  account  of  his  behavior  in  prison  before  and  after  his  trial,  and  the  gaoler's 
observations  on  his  temper  and  disposition,  and  such  information  concerning  his 
oonnexions  and  former  course  of  life  as  may  have  come  to  the  gaoler's  knowledge ; 
^a&d  such  superintendent  or  overseer  shall  give  a  receipt  in  writing  to  the  r^c/^in 
Aaiff  or  gaoler  for  the  discharge  of  such  sheriff  or  gaoler." (e)  ^ 

(e)  See  the  11  Geo.  4,  and  1  Will  4,  c.  39,  as  to  the  delirerj  of  coaricts  at  one  place 
iaitead  of  another,  kc. 

Ji)  See  9  Geo.  4,  c.  83,  s.  9,  as  to  assip^ninent  of  conTicts. 
€)  By  the  10  &  11  Vict.  c.  G7,  s.  2,  <<  It  shall  be  lawful  for  Her  Majesty,  by  an  order  in 
itiDg,  to  be  notified  in  writing  by  one  of  Her  Majesty's  principal  secretaries  of  state, 
to  direct  that  any  persons  under  sentence  or  order  of  transportation  in  Great  Bc\\%xti 
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Sees.  11;  12,  authorized  his  Majesty  to  appoint  a  superintendent,  an  assistant  to 
tie  8'iperintendent,  and  an  overseer,  for  such  places  of  confinement;  specified 
the  duties  of  the  superintendent;  and  contained  regulations  for  the  cleansing, 
purifying,  and  clothing  the  offenders  brought  to  such  places. (/) 

Sec.  13.  ^^  It  shall  be  lawful  for  his  Majesty,  by  any  order  or  orders  in  council, 
to  declare  his  royal  will  and  pleasure,  that  male  offenders  convicted  in  Great  Britain, 
and  being  under  sentence  or  order  of  transportation,  shall  be  kept  to  labor  in  any 
part  of  his  Majesty's  dominions  out  of  England,  to  be  named  in  such  order  or 
orders  in  council;  and  that  whenever  his  Majesty's  will  and  pleasure  shall  be  so 
declared  in  council,  it  shall  be  lawful  for  one  of  his  Majesty's  principal  secretaries 
of  state  to  direct  the  removal  and  confinement  of  any  such  male  offender,  either  at 
land  or  on  board  any  vessel  to  be  provided  by  his  Majesty,  within  the  limits  of  any 
port  or  harbor  in  that  part  of  his  Majesty's  dominions  which  shall  be  named  in 
such  order  in  council,  under  the  management  of  the  said  superintendent,  and  of  an 
overseer  to  be  appointed  by  his  Majesty  for  each  such  vessel  or  other  place  of  con- 
fiuemeut ;  and  that  every  offender  who  shall  be  so  removed  shall  continue  on  board 
the  vessel  or  other  place  of  confinement  to  be  so  provided,  or  any  similar  vessel  or 
other  place  of  confinement  to  be  from  time  to  time  provided  by  his  Majesty,  until 
his  Majesty  shall  otherwise  direct,  or  until  the  offender  shall  be  entitled  to  his 
liberty. "((/) 

Sec.  15.  ^^  Afler  the  removal  of  any  offender  under  this  Act,  the  superintendent 
and  overseer,  who  shall  have  the  custody  of  him,  shall,  during  the  term  of  such 
custody,  have  the  same  powers  over  him  as  are  incident  to  the  office  of  a  sheriff  or 
'('filll  ^  §7^^^^^)  ^^^  s^Q^l  ^^  '''like  manner  be  answerable  for  any  escape  of  such 
-^  offender ;  and  if  any  offender  shall  during  such  custody  be  guilty  of  any 
misbehavior  or  disorderly  conduct,  the  superintendent  or  overseer  shall  be  authorixed 
to  inflict  or  cause  to  be  inflicted  on  him  such  moderate  punishment  or  correction  as 
shall  be  allowed  by  one  of  his  Majesty's  principal  secretaries  of  state ;  and  such 
superintendent  or  overseer  shall  also,  during  such  custody,  see  every  offender  fed  and 
clothed  according  to  a  scale  of  diet  and  clothing  to  be  fixed  on  and  notified  in 
writing  by  one  of  his  Majesty's  principal  secretaries  of  state  to  the  superintendent; 
and  shall  keep  such  offender  to  labor  at  such  places,  and  under  such  regulations, 
directions,  limitations,  and  restrictions,  as  by  such  secretary  of  state  shall  from  time 
to  time  be  prescribed ;  and  in  case  of  the  absence  of  any  such  superintendent  or  over- 
seer, or  of  the  vacancy  of  his  office,  his  duties  or  powers  shall  be  discharged  and 
exercised  in  all  respects  by  the  officer  or  person  on  whom  the  command  of  the  place 
of  confinement  shall  devolve." 

shall  be  removed  from  the  prisons  in  which  they  are  severally  confined  to  any  other  of 
Her  Majesty's  prisons  or  penitentiaries  in  Great  Britain,  there  to  be  confined  for  sach 
time  as  Her  Majesty  by  any  such  order  shall  direct,  not  exceeding  the  time  for  which  they 
might  have  been  confined  in  the  prisons  from  which   they  shall   have  been  scvera^^T 
removed."     The  16  &  17  Vict.  c.  121,  recites  the  5  Geo.  4,  c.  84 ;  9  &   10  Vict.  c.  26,  ^^^ 
13  k  14  Vict.  c.  39,  and  extends  all  the  powers  and  provisions  of  sec.  10  of  the  5  Geo.  ^« 
c.  84,  authorizing  the  appointment  of  places  of  confinement  of  males  to  the  like  placed  ^J 
confinement  for  females  under  sentence  of  transportation,  and  the  removal  to  or  from  ^    ^ 
the  confinement  in  such  places  of  females,  and  applies  all  the  provisions  of  the  re^^^^ « 
Acts  relating  to  the  government  of  places  appointed  under  sec.  10  to  places  appoi^ 
ander  this  Act.  ^  .  ^ 

(/)  The  9  &  10  Vict.  c.  26,  s.  1,  repeals  so  much  of  the  5  Geo.  4,  c.  84,  as  gire^    ^  j 
custody  and  management  of  any  male  offenders  out  of  England  to  the  BuperintendeW^-  .  ^g 
convicts  confined  in  England  under  sentence  of  transportation,"  and  provides  tha'^'     ^ 
powers  may  be  exercised  by  the  governor  of  the  colony.     The   22  k  23  Vict.  c.  25,     ^*  ^f 
repeals  such  parts  of  the  5  Geo.  4,  c.  84  "  as  relate  to  the  control  and  managcme^:^  ^^ 
offenders  sent  to  be  kept  to  hard  labor  at  places  out  of  England  duly  appointed  for^ 
purpose,"  and  such  parts  of  the  9  ft  10  Vict.  c.  26,  *'  as  relate  to  the  appointment  of  si:^-  l\.fr 
intendent,  deputy  superintendent,  and  overseer  respectively  in  places  out  of  Engla^  ^^^  ' 
and  makes  numerous  provisions  for  the  government  of  convict  prisons  abroad,  the     '^ 
ishment  of  escapes  and  rescues,  and  the  trial  of  such  offences  abroad.  ,  .^ 

(ff)  This  clause  is  extended  to  male  offenders  sentenced  in  Ireland  to  be  transports  ^  i 
the  10  ft  11  Vict.  c.  67,  s.  I.     See  the  6  Geo.  4,  c.    69.  s.  1,  for  the  panishmeo^     ^^ 
trial  of  persons  committing  offences  out  of  England,  whilst  kept  to  hard  labor  unde^   ^ 
section. 
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Bj  aec.  16,  the  superintendent  is  also  empowered  to  act  as  a  justice  of  the  peace. 
Bee  17.  "Whenever  any  convict  adjudged  to  transportation  by  any  Court  or 
Ige,  in  any  part  of  his  Majesty's  dominions  not  within  the  United  Kingdom,  or 
f  convict  adjudged  to  suffer  death  by  any  such  Court  or  judge,  and  pardoned  on 
iditioo  of  transportation,  has  been  or  shall  be  brought  to  England  in  order  to  be 
D^Mrted,  it  shall  and  may  be  lawful  to  imprison  any  such  such  offender  in  any 
4)6  of  oonfinement  provided  under  the  authority  of  this  Act,  until  such  convict 
ill  be  transported,  or  shall  become  entitled  to  his  liberty ;  and  that  so  soon  as 
try  such  convict  shall  be  so  imprisoned,  all  the  provisions,  rules,  regulations, 
oaes,  authorities,  powers,  penalties,  matters  and  things  aforesaid,  concerning  the 
e  custody,  confinement,  treatment,  and  transportation,  of  any  offender  convicted 
Great  Britain,  shall  extend  and  be  construed  to  extend  to  every  convict,  who 
J  have  been  or  may  be  hereafter  adjudged  to  transportation  by  any  Court  or 
ige  in  any  part  of  his  Majesty's  dominions  not  within  the  United  Kingdom,  and 
every  convict  adjudged  by  any  such  Court  or  judge  to  suffer  death,  and  pardoned 
condition  of  transportation,  and  brought  to  England  in  order  to  be  transported, 
fully  and  effectually  to  all  intents  and  purposes,  as  if  such  convict  had  been  con- 
ted  and  sentenced  at  any  session  of  gaol  delivery  holden  for  any  county  within 
igland/' 

Bee.  18,  it  shall  be  lawful  to  keep  to  hard  labor  every  offender  under  sentence 
order  of  transportation,  while  he  or  she  shall  remain  in  the  common  gaol,  if  his 
her  health  will  permit;  and  if  one  or  more  of  the  visiting  justices  shall  give  a 
itteo  order  to  that  effect ;  and  that  it  shall  be  lawful  for  one  of  his  Majesty's 
Acipal  secretaries  of  state,  if  he  shall  think  fit,  to  order  that  any  such  offender 
removed  from  the  common  gaol  to  the  house  of  correction,  and  there  kept  to 
rd  labor.  By  sec.  19,  the  time  during  which  any  offender  shall  continue  in  any 
)1  or  house  of  correction,  or  in  any  such  place  of  confinement  as  aforesaid,  under 
itence  or  order  of  transportation,  is  to  be  reckoned  in  discharge  or  part  discharge 
the  term  of  transportation  or  ^banishment.  Sees.  20,  21,  provide  for  the  r^egio 
Jure  removal  of  offenders  through  any  county  to  the  seaports  or  places  of  *■ 
ifinement,  and  for  the  payment  of  the  expenses  of  removal  by  the  county  in 
lieh  the  conviction  took  place. 

See.  22.  "  If  any  offender  who  shall  have  been  or  shall  be  so  sentenced  or 
lered  to  be  transported  or  banished,  or  who  shall  have  agreed  or  shall  agree  to 
insport  or  banish  himself  or  herself  on  certain  conditions,  either  for  life  or  any 
mber  of  years,  under  the  provisions  of  this  or  any  former  Act,  shall  be  after- 
rdfl  at  large  within  any  part  of  his  Majesty's  dominions,  without  some  lawful 
use,  before  the  expiration  of  the  term  for  which  such  offender  shall  have  been 
itenced  or  ordered  to  be  transported  or  banished,  or  shall  have  so  agreed  to  trans- 
rt  or  banish  himself  or  herself,  every  such  offender  so  being  at  large,  being 
sreof  lawfully  convicted,  shall  suffer  death,  as  in  cases  of  felony,  without  the 
Qcfit  of  clergy ;  and  such  offender  may  be  tried  either  in  the  county  or  place 
tere  he  or  she  shall  be  apprehended,  or  in  that  from  whence  he  or  she  was 
lered  to  be  transported  or  banished ;  and  if  any  person  shall  rescue,  or  attempt 
rescue,  or  assist  in  rescuing  or  attempting  to  rescue,  any  such  offender  from  the 
Btody  of  such  superintendent  or  overseer,  or  of  any  sheriff  or  gaoler,  or  other 
rflon  conveying,  removing,  transporting,  or  reconveying  him  or  her,  or  shall 
QTcy,  or  cause  to  be  conveyed,  any  disguise,  instrument  for  effecting  escape,  or 
ms,  to  such  offender,  every  such  offence  shall  be  punishable  in  the  same  manner 
if  such  offender  had  been  confined  in  a  gaol  or  prison,  in  the  custody  of  the 
lOriff  or  gaoler,  for  the  crime  of  which  such  offender  shall  have  been  convicted; 
id  whoever  shall  discover  and  prosecute  to  conviction  any  such  offender  so  being 
large  within  this  kingdom,  shall  be  entitled  to  a  reward  of  twenty  pounds  for 
W  such  offender  so  convicted."(A) 
Tne  4  &  5  Will.  4,  c.  67,  recites  the  preceding  section,  and  enacts  that  "  so  much 

(A)  The  judge,  before  whom  a  prisoner  is  tried  for  returning  ftom  •transportation,  has 
^Wer  to  order  the  county  treasurer  to  pay  the  prosecutor  the  reward  under  the  5  Geo. 
e.  84,  t.  22 :  Reg.  v,  Emmons,  2  M.  ^  Hob.  279,  Coleridge,  J. ;  Reg.  v.  Ambury,  6  Cox 
C.79. 
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of  the  recited  Act  as  inflicts  the  punishment  of  death  upon  persons  oonvicted  of 
any  offence  therein  and  hereinbefore  specified,  shall  be,  and  the  same  is  hereby  re- 
pealed ;  and  that  from  and  after  the  passing  of  this  Act,  any  person  oonvicted  of 
any  offence  above  specified  in  the  said  Act  of  5  Geo.  4,  c.  84,  or  of  aiding  or 
abetting,  counselling,  or  procuring  the  commission  thereof,  shall  be  liable  to  be 
transported(t)  beyond  the  seas  for  his  or  her  natural  life,(A;)  and  previously  to 
transportation  shall  be  imprisoned  with  or  without  hard  labor,  in  any  commoD 
gaol,  house  of  correction,  prison,  or  penitentiary,  for  any  term  not  exceeding  four 

years."(0 

Sec.  23  of  the  5  Geo.  4,  o.  84,  '^  In  any  indictment  against  any  offender  for  being 
found  at  large,  contrary  to  the  provisions  of  this  or  of  any  other  Act  now  made,  or 
^/.«q-i  hereafter  to  be  made;  *and  also  in  any  indictment  against  any  person  who 
-■  shall  rescue,  or  attempt  to  rescue,  or  assist  in  rescuing,  any  such  offender 
from  such  custody,  or  who  shall  convey,  or  cause  to  be  conveyed,  any  disguise,  in- 
Ftrument  for  effecting  escape,  or  arms,  to  any  such  offender,  contrary  to  the  pro- 
visions of  this  or  of  any  other  Act  now  made,  or  hereafter  to  be  made,  whether 
such  offender  shall  have  been  tried  before  any  Court  or  judge,  within  or  without 
the  United  Kingdom,  or  before  any  naval  or  military  court-martial,  it  shall  be  suffi- 
cient to  charge  and  allege  the  order  made  for  the  transportation  or  banishment  of 
such  offender,  without  charging  or  alleging  any  indictment,  trial,  conviction,  judg- 
ment, or  sentence,  or  any  pardon  or  intention  of  mercy,  or  signification  thereof,  of 
or  against,  or  in  any  manner  relating  to  such  offender." 

Sec.  24.  "  The  clerk  of  the  Court  or  other  officer  having  the  custody  of  the 
records  of  the  Court  where  such  sentence  or  order  of  transportation  or  banishment 
shall  have  been  passed  or  made,  shall,  at  the  request  of  any  person  on  his  Majest/s 
behalf,  make  out  and  give  a  certificate  in  writing,  signed  by  him,  containing  the 
effect  and  substance  only(m)  (omitting  the  formal  part)  of  every  indictment  and 
conviction  of  such  offender,  and  of  the  sentence  or  order  for  his  or  her  transporta- 
tion or  banishment  (not  taking  for  the  same  more  than  six  shillings  and  eight- 
penceY  which  certificate  shall  be  sufficient  evidence  of  the  conviction  and  sentence, 
or  oraer  for  the  transportation  or  banishment  of  such  offender ;  and  every  such 
certificate,  if  made  by  the  clerk  or  officer  of  any  Court  in  Great  Britain,  shall  be 
received  in  evidence,  upon  proof  of  the  signature  and  official  character  of  the 
person  signing  the  same ;  and  every  such  certificate,  if  made  by  the  clerk  or  officer 
of  any  Court  out  of  Great  Britain,  shall  be  received  in  evidence,  if  verified  by  the 
seal  of  the  Court,  or  by  the  signature  of  the  judge,  or  one  of  the  judges  of  the 
Court,  without  further  proof." 

Where  a  certificate  under  the  preceding  section  stated  that  the  prisoner  had  been 
convicted  for  two  larcenies,  and  sentenced  to  two  several  terms  of  transportation  of 
seven  years  each  for  the  said  larcenies,  Patteson,  J.,  held  that  it  sufficiently  com- 
plied with  the  requisitions  of  the  statute  to  be  admissible  in  evidence  in  support  of 
an  indictment  against  a  prisoner  for  escaping  from  custody  whilst  under  sentence  of 
transportation .  (n) 

The  1  &  2  Vict.  c.  82,  s.  3,  which  provides  for  the  establishment  of  a  prison  ^^^ 
juvenile  offenders  at  Parkhurst,  in  the  Isle  of  Wight,  enacts  that  any  young  offeo^^ 
under  sentence  of  transportation  or  of  imprisonment  may  be  removed  to  Parkhut^ ) 
but  that  every  offender  so  removed,  who  shall  be  under  sentence  of  transportat*^^' 
shall  be  within  the  provisions  of  the  5  Geo.  4,  c.  84,  if  the  Secretary  of  State  9^^' 
wards  orders  him  to  be  removed  from  Parkhurst ;  and  by  sec.  5  the  Secretary  ^^^ 
order  any  offender  to  be  removed  from  Parkhurst  as  incorrigible,  and  in  such  <^ 
the  offender  is  liable  to  be  transported  or  confined  under  his  original  sentence,  ^^ 
is  subject  to  all  the  consequences  thereof  in  the  same  manner  as  if  no  order  ^ 

(i)  Penal  servitude  by  the  21  k  22  Vict.  c.  3,  s.  2,  antej  p.  4.  «^ 

(A)  And  not  less  than  seven  years  by  the  9  i  10  Vict.  c.  24,  s.  1,  ante,  p.  3  (as   ^*  ^ 
in  Reg.  v.  Lamb,  3  0.  k  K.  96),  and  not  less  than  three  years  by  the  20  k  21  Vict  ^' 
anUy  p.  4.  gi' 

(1)  Neither  the  5  Geo.  4,  c.  64,  nor  the  4  &  5  Will.  4,  c.  67,  provide  for  the  pnnifbc^ 
of  accessories  after  the  fact ;  see,  therefore,  ante,  p.  69. 

(m)  See  Rex  v.  Watson,  antef  p.  682.  (n)  Reg.  v,  Russell  1  Oox  0.  0.  81. 
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been  made  to  send  him  to  Parkhurst;  and  by  sec.  12,  ^^  if  any  offender  who  shall 
be  ordered  to  be  confined  in  Parkhurst  prison  shall  at  any  time  daring  the 
^term  of  such  confinement  break  prison,  or  escq|)e  from  the  place  of  his  or  r^^i^ 
ker  oonfinement,  or  in  his  or  her  conveyance  to  such  place  of  confinement,  ^ 
or  from  any  lands  belonging  to  the  prison,  or  from  the  person  or  persons  having 
the  lawful  custody  of  such  ofifender,  he  or  she  so  breaking  prison  or  escaping  shall 
be  pnoished,  if  under  sentence  of  imprisonment,  by  an  addition  not  exceeding  two 
jeers  to  the  term  for  which  he  or  she  at  the  time  of  his  or  her  breach  of  prison  or 
eeeape  was  subject  to  be  confined,  and  if  under  sentence  of  transportation,  in  such 
nsnner  as  persons  under  sentence  of  transportation  escaping  from  or  breaking  out 
of  any  other  prison  or  place  of  confinement  are  liable  to  be  punished ;  and  if  an 
offender  so  punished  by  such  addition  to  the  term  of  confinement  shall  aflerwards 
be  convicted  of  a  second  escape  or  breach  of  prison,  he  or  she  shall  be  adjudged 
gailtj  of  felony  ;(o)  and  if  any  offender  who  shall  be  ordered  to  be  confined  in  the 
Mid  prison  shall,  at  any  time  during  the  t^rm  of  such  confinement,  attempt  to 
bieek  prison  or  escape  from  the  place  of  his  or  her  confinement,  or  shall  forcibly 
breek  out  of  his  or  her  cell,  or  shall  make  any  breach  therein  with  intent  to  escape, 
be  or  she  so  offending  being  convicted  thereof,  shall  be  punished  by  imprisonment 
for  a  term  not  exceeding  twelve  calendar  months,  in  addition  to  the  punishment  to 
which  he  or  she  at  the  time  of  committing  any  such  offence  was  subject. ''(/') 

The  5  &  6  Vict.  c.  29,  s.  14,  an  Act  for  establishing  a  prison  at  Pentonville, 
tnthorises  the  removal  of  male  convicts  under  sentence  of  transportation  to  Penton- 
ville; and  by  sec.  16,  every  such  convict  is  to  continue  there  until  transported, 
conditionally  pardoned,  entitled  to  his  freedom  or  until  the  Secretary  of  State 
directs  his  removal ;  but  every  such  convict  is  to  be  within  the  provisions  of  the 
5  Geo.  4,  c.  84,  if  the  Secretary  directs  his  removal  from  Pentonville ;  and  by 
leo.  22,  the  Secretary  may  order  any  convict  to  be  removed  as  incorrigible  from 
Pentonville ;  and  in  such  case  the  convict  is  liable  to  be  transported  under  his 
original  sentence,  in  the  same  manner  as  if  no  order  had  been  made  to  send  him  to 
Pentonville;  and  by  sec.  24,  '^  every  convict  who  shall  be  ordered  to  be  imprisoned 
in  the  Pentonville  prison,  who  at  any  time  during  the  term  of  such  imprisonment 
shall  break  prison,  or  who,  while  being  conveyed  to  such  prison,  shall  escape  from 
the  person  or  persf)n8  having  the  lawful  custodv  of  such  convict,  shall  be  punished 
hj  an  addition  not  exceeding  three  years  to  the  term  of  his  imprisonment,  and  if 
afterwards  convicted  of  a  second  escape  or  breach  of  prison  shall  be  adjudged  guilty 
ef  felony  ;(o)  and  every  convict  in  the  Pentonville  prison  who  at  any  time 
daring  the  term  of  his  imprisonment  shall  attempt  to  break  prison,  or  who  shall 
forcibly  break  out  of  his  cell,  or  make  any  breach  therein  with  intent  to  escape 
therefrom,  shall  be  punished  by  an  ""addition  not  exceeding  twelve  calendar 
months  to  the  term  of  his  imprisonment.''(^) 

The  6  &  7  Vict.  c.  26,  s.  12,  an  Act  for  regulating  the  prison  at  Millbank, 
authorizes  the  removal  of  convicts  under  sentence  of  transportation  to  Millbank; 
and  by  sec.  14,  every  such  convict  shall  continue  there  until  transported,  condition- 
ally pardoned,  entitled  to  his  freedom,  or  until  the  Secretary  of  State  directs  his 
lemoval ;  but  every  such  convict  is  to  be  within  the  provisions  of  the  5  Geo.  4,  c. 
84,  if  the  Secretary  directs  his  removal  from  Millbank;  and  by  sec.  20,  the  Secre- 
tiij  may  order  any  convict  to  be  removed  as  incorrigible  from  Millbank ;  and  in 
ioch  case  the  convict  is  liable  to  be  transported  under  his  original  sentence  in  the 
>Une  manner  as  if  no  order  had  been  made  to  send  him  to  Millbank ;  and  by  sec. 

(9)  As  no  panifhment  is  specially  provided  bj  this  Act  for  this  offence,  it  is  punishable 
inder  the  7  &  8  Geo.  4,  c.  28,  ss.  8,  9 ;  and  1  Vict.  c.  90,  s.  5,  ante,  p.  3  ;  and  the  20  &  21 
^ict.  c.  3,  s.  2,  ante,  p.  4 ;  and  so  are  the  principals  in  the  second  degree  and  accessories 
^fbre  the  fact,  ante,  p.  67 ;  and  as  to  accessories  after  the  fact,  see  ante,  p.  69. 

{ p)  Sec.  13  makes  every  person  rescuing  or  aiding  in  the  rescue  of  such  offenders 
Qilty  of  felony ;  and  sec.  14  makes  offenders  triable  where  they  are  apprehended,  or 
'ta^re  the  escape,  &c.,  was,  and  makes  the  order  of  commitment  evidence,  and  provides 
^^  the  costs  of  the  prosecution. 

Cf )  Sec.  25  provides  for  the  punishment  of  persons  rescuing  or  aiding  the  rescue  of 
^Oiictf ;  and  sec.  28  makes  offenders  triable  at  the  Central  Criminal  Court,  or  where 
^^j  are  taken,  and  makes  a  copy  of  the  order  of  commitment  evidence. 
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22,  "  every  convict  in  the  Millbank  prison  who  at  any  time  during  the  term  of  his 
or  her  imprisonment  shall  break  prison,  or  who,  while  being  conveyed  to  such 
prison,  shall  escape  from  the  person  or  persons  having  the  lawful  custody  of  such 
convict,  shall  be  punished  by  an  addition  not  exceeding  three  years  to  the  term  of 
his  or  her  imprisonment,  and  if  afterwards  convicted  of  a  second  escape  or  breach 
of  prison  shall  be  adjudged  guilty  of  felony  ;(r)  and  every  convict  In  the  Millbank 
prison  who  at  any  time  during  the  term  of  his  imprisonment  shall  attempt  to  break 
prison,  or  who  shall  forcibly  break  out  of  his  or  her  cell,  or  make  any  breach  therein 
with  intent  to  escape  therefrom,  shall  be  punished  by  an  addition  not  exceeding 
twelve  calendar  months  to  the  term  of  his  or  her  imprisonment/'(0 

The  16  and  17  Viet.  c.  99,  an  Act  to  substitute  in  certain  cases  other  punish- 
ment in  lieu  of  transportation,  introduced  the  punishment  of  penal  servitude ;  and 
sees.  1,2,  3,  4,  provided  for  the  cases  in  which  that  punishment  might  be  awarded; 
but  these  sections  are  repealed  by  the  20  &  21  Vict.  c.  3,  s.  1,  and  by  sec.  2,  the' 
sentence  of  transportation  is  abolished  and  penal  servitude  substituted  for  it;(/)aDd 
by  sec.  7,  the  16  &  17  Vict.  c.  99  and  20  &  21  Vict.  c.  3,  are  to  be  read  as  one  Act 

By  the  16  &  17  Vict.  c.  99,  s.  6,  "  Whenever  Her  Majesty,  or  the  Lord  Lieu- 
tenant, or  other  chief  governor  or  governors  of  Ireland  for  the  time  being,  shall  be 
pleased  to  extend  mercy  to  any  offender  convicted  of  any  offence  for  which  he  may 
be  liable  to  the  punishment  of  death,  upon  condition  of  his  being  kept  to  penal 
servitude  for  any  term  of  years  or  for  life,  such  intention  of  mercy  shall  have  the 
same  effect  and  may  be  signified  in  the  same  manner,  and  ail  Courts,  justices,  aod 
others  shall  give  effect  thereto  and  to  the  condition  of  the  pardon  in  like  manner, 
*ri  fil  ^  ^^  ^^^  cases  where  Her  majesty  or  the  Lord  Lieutenant  or  other  chief  *gov- 
-•  emor  or  governors  of  Ireland,  for  the  time,  is  or  are  now  pleased  to  extend 
mercy  upon  condition  of  transportation  beyond  seas ;  the  order  for  the  execution  of 
such  punishment  as  Her  Majesty,  or  the  Lord  Lieutenant  or  other  chief  governor 
or  governors  of  Ireland  for  the  time  being,  may  have  made  the  condition  of  her, 
his,  or  their  mercy  being  substituted  for  the  order  for  transportation." 

Sec.  6.  "  Every  person  who  under  this  Act  shall  be  sentenced  or  ordered  to  be 
kept  in  penal  servitude  may,  during  the  term  of  sentence  or  order,  be  confined  m 
any  such  prison  or  place  of  confinement  in  any  part  of  the  United  Kingdom,  or  m 
any  river,  port  or  harbor  of  the  United  Kingdom,  in  which  persons  under  sentence 
or  order  of  transportation  may  now  by  law  be  confined,  or  in  any  other  prison  in 
the  United  Kingdom,  or  in  any  part  of  Her  Majesty's  dominions  beyond  the  seas, 
or  in  any  port  or  harbor  thereof,  as  one  of  Her  Majesty's  principal  setretariefl  of 
state  may  from  time  to  time  direct;  and  such  person  may  during  such  term  be  kept 
to  hard  labor  and  otherwise  dealt  with  in  all  respects  as  persons  sentenced  to  trans- 
portation may  now  by  law  be  dealt  with  while  so  confined." 

Sec.  7.  "All  Acts  and  provisions  of  Act3  now  applicable  with  respect  to  persons 
under  sentence  or  order  of  transportation  shall,  so  far  as  may  be  consistent  with 
the  express  provisions  of  this  Act,  be  construed  to  extend  and  be  applicable  to 
persons  under  any  sentence  or  order  of  penal  servitude  under  this  Act;  and  all  the 
powers  and  provisions  contained  in  the  Act  of  the  fifth  year  of  King  George  the 
fourth,  chapter  eighty-four,  authorizing  the  appointment  by  Her  Majesty  from  twn* 
to  time  of  places  of  confinement  as  therein  mentioned  for  male  offenders  under 
sentence  or  order  of  transportation,  and  authorizing  Her  Majesty  to  order  dd**^ 
offenders  convicted  in  Great  Britain  and  under  sentence  or  order  of  transport*' 
tion  to  be  kept  to  hard  labor  in  any  part  of  Her  Majesty's  dominions  out  of  ^^\ 
land,  shall  extend  and  be  applicable  to  and  for  the  appointment  by  Her  Majesty  ^^ 
like  places  of  confinement  in  any  part  of  the  United  Kingdom  for  offenders  (whe^l*^ 

(r)  The  Act  assigns  no  punishment  to  this  felony ;  therefore  it  is  punishable  under  to 
7  &  8  Geo.  4,  c.  28,  ss.  8,  9  j  and   I  Vict.  c.  90,  s.  5,  antf^  p.  3 ;  and  20  &  21  Vict.  c.  3f  '• 
2,  antey  p.  4:  and  principals  in  the  second  degree  are  punishable  like  principals  in  ^'^ 
first  degree  ;  and  as  to  accessories  see  ante^  pp.  67,  69.  « 

(«)  Sec.  23  provides  for  the  punishment  of  persons  rescuing  or  assisting  the  rescne  o 
convicts  ;  and  sec.  26  makes  every  offender  triable  at  the  Central  Criminal  Court,  or  wl*^ 
he  is  taken,  and  makes  a  copy  of  the  order  of  commitment  evidence. 

(t)  See  sec.  2,  antCj  p.  4. 
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Je  or  female)  sentenced  under  this  Act  in  any  part  of  the  United  Kingdom,  and 
and  for  the  ordering  of  such  offenders  to  be  kept  to  hard  labor  in  any  part  of 
Mr  Majesty's  dominions  out  of  England ;  and  all  the  provisions  of  the  said  Act 
Boeming  the  removal  to  or  from  and  confinement  in  the  places  of  confinement  in 

out  of  England,  appointed  under  the  said  Act,  of  the  offenders  therein  men- 
•Bad,  and  all  Acts  and  provisions  of  Acts  now  in  force  concerning  or  relating  to 
B  regulation  and  government  of  such  places  of  confinement,  and  the  custody, 
lataient,  management,  and  control  of  or  otherwise  in  relation  to  the  offenders  con- 
ed therein,  shall,  so  far  as  the  same  may  be  consistent  with  the  express  provisions 
the  Act,  extend  and  be  applicable  to  and  for  the  removal  to  and  from  and  con- 
ement  in  the  places  of  confinement  appointed  under  this  Act  of  the  offenders 
atenoed  in  any  part  of  the  United  Kingdom,  and  otherwise  be  applicable  to 
d  in  respect  of  such  places  of  confinement  and  the  offender  to  be  confined 
Brein."(u) 

Sec.  9.  "  It  shall  be  lawful  for  Her  Majesty,  by  an  order  in  *writing  r4tgi7 
ider  the  hand  and  seal  of  one  of  Her  Majesty's  principal  secretaries  of  ^ 
ite  to  grant  to  any  convict  now  under  sentence  of  transportation,  or  who  may 
feafter  be  sentenced  to  transportation,  or  to  any  punishment  substituted  for 
insportation  by  this  Act,  a  license  to  be  at  large  in  the  United  Kingdom  and* 
e  Channel  Islands,  or  in  such  part  thereof  respectively  as  in  such  license  shall  be 
prsBsed,  during  such  portion  of  his  or  her  term  of  transportation  or  imprisonment, 
d  upon  such  conditions  in  all  respects  as  to  Her  Majesty  shall  seem  fit;  and  it 
all  be  lawful  for  Her  Majesty  to  revoke  or  alter  such  license  by  a  like  order  at 
er  Majesty's  pleasure/' 

Sec.  10    "So  lon^  as  such  license  shall  continue  in  force  and  unrevoked,  such 
nvict  shall  not  be  liable  to  be  imprisoned  or  transported  by  reason  of  his  or  her 
Qtencc,  but  shall  be  allowed  to  go  and  remain  at  large  according  to  the  term  of 
ch  license."  (r) 
Sec.  11.  If  it  shall  please  Her  Majesty  to  revoke  any  such  license,  a  Secretary 

State  by  warrant  under  his  hand,  may  signify  to  any  police  magistrate  of  the 
etropolis  that  such  license  has  been  revoked,  and  may  require  such  magistrate  to 
ioe  his  warrant  for  the  apprehension  of  the  convict,  and  the  magistrate  shall  issue 
B  warrant  accordingly,  and  the  warrant  shall  be  executed  by  the  constable  to 
bom  it  shall  be  delivered  for  that  purpose  in  any  part  of  the  United  Kingdom^  or 

Jersey,  Guernsey,  Aldemey,  or  Sark,  and  the  convict  when  apprehended  shall 
)  brought  before  the  magistrate  who  issued  the  warrant,  or  some  other  magistrate 
'the  same  court ;  and  he  shall  thereupon  make  out  his  warrant  for  the  recommit- 
ent  of  the  convict  to  the  prison  from  which  he  was  released,  and  such  convict 
nil  be  recommitted  accordingly  "  and  shall  thereupon  be  remitted  to  his  or  her 
riginal  sentence,  and  shall  undergo  the  residue  thereof  as  if  no  such  license  had 
een  granted." 

The  20  &  21  Vict.  c.  3,  s.  3,  reciting  that  the  provisions  applicable  to  persons 
Oder  sentence  of  transportation  extend  to  persons  under  penal  servitude  only  when 
tey  are  conveyed  to  and  kept  in  places  of  confinement  appointed  under  the  5  Geo. 

c  84,  and  that  it  is  expedient  to  extend  the  provisions,  enacts  that  "  any  person 
>w  or  hereafter  under  sentence  or  order  of  penal  servitude  may,  during  the  term 
'  the  sentence  or  order,  be  conveyed  to  any  place  or  places  beyond  the  seas  to 
^ieh  offenders  under  sentence  or  order  of  transportation  may  be  conveyed,  or  to 
y  place  or  places  beyond  the  seas  which  may  be  hereafter  appointed  as  herein- 
^tioned ;  and  all  Acts  and  provisions  now  applicable  to  and  for  the  removal  and 
importation  of  offenders  under  sentence  or  order  of  transportation  to  and  from 
y  places  beyond  the  seas,  and  concerning  their  custody,  management,  and  control, 
4  the  property  in  their  services,  and  the  punishment  of  such  offenders  if  at  large 
thout  lawful  cause  before  the  expiration  of  their  sentence,  and  all  other  provi- 
*via  now  applicable  to  and  in  the  case  of  persons  under  sentence  or  order  of  trans- 

(ti)  Sec.  8.  All  the  powers  of  a  Secretary  of  State  are  in  Ireland  to  be  exercised  bj  the 
*^  Lieutenant. 

(•)  Sec.  lA.  For  the  purposes  of  the  Act  the  term  ^'  transportation"  includes  banish- 
^Ut  beyond  the  seas. 
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^f)lR1  P^^^^^^^i  B^^ll  ^PP^y  ^  ^^^  ^°  ^^^  ^^  of  persons  under  sentence  or  order 
-*  *of  penal  servitude,  as  if  they  were  persons  under  sentence  or  order  of 
transportation/' 

Sec.  4.  "  The  provisions  and  powers  of  the  said  Act  of  the  fifth  year  of  King 
George  the  Fourth,  auihorizing  the  appointment  ^y  Her  Majesty,  with  advice  of 
her  privy  council),  of  any  place  or  places  heyond  the  seas  to  which  felons  and  other 
offenders  under  sentence  or  order  of  transportation  shall  he  conveyed,  and  all  other 
powers  of  Her  Majesty,  or  the  Lord  Lieutenant  or  chief  ^vernor  or  governors  of 
Ireland,  for  the  like  purpose,  shall  extend  and  he  applicahle  to  and  for  the  ap- 
pointment of  any  place  or  places  heyond  the  seas  to  which  offenders  under  sentence 
or  order  of  penal  servitude  may  be  conveyed,  as  herein  provided." 

Sec.  6,  reciting  sec.  11  of  the  16  &  17  Vict.  c.  99,  enacts  that  "any  such  con- 
vict may  be  recommitted  by  the  magistrate  issuing  his  warrant  in  that  behalf, 
either  to  the  prison  from  which  he  was  released  by  virtue  of  his  license,  or  to  any 
other  prison  in  which  convicts  under  sentence  of  penal  servitude  may  be  lawfoIJj 
confined." 

Sec.  6.  "  Where  in  any  enactment  now  in  force  the  expression  '  any  crime  pan- 
ishable  with  transportation,'  or  'any  crime  punishable  by  law  with  transportation,' 
or  any  expression  of  the  like  import,  is  used,  the  enactment  shall  be  construed  and 
take  effect  as  applicable  also  to  any  crime  punishable  with  penal  servitude." 

The  Mutiny  Acts  also  make  provision  for  the  punishment  of  persons  returning 
from  transportation  after  sentence  by  a  court-marttal.  By  the  26  &  27  Vict,  c,  8, 
s.  15,  persons  committing  the  offences  therein  specified  shall  suffer  death.  Bjsec. 
16,  in  all  cases  where  a  capital  punishment  shall  have  been  awarded  by  a  general 
court-martial,  it  shall  be  lawful  for  Her  Majesty,  or,  in  any  place  out  of  the  United 
Kingdom  or  British  Isles,  for  the  commanding  officer,  to  order  the  offender  to  be 
kept  in  penal  servitude  as  therein-mentioned.  By  sec.  17,  any  officer  or  soldier 
guilty  of  embezzling  stores  may  be  sentenced  to  penal  servitude.  By  sec.  18, 
whenever  Her  Majesty  shall  intend  that  any  sentence  passed  by  any  coart-martial 
shall  be  carried  into  effect  for  the  term  specified  in  such  sentence,  or  for  anj 
shorter  term,  or  shall  be  pleased  to  commute  any  sentence  of  death,  the  same  shall 
be  notified  in  writing  to  any  judge  of  the  Queen's  Bench,  Common  Pleas,  or  Ex- 
chequer, in  England  or  Ireland,  and  thereupon  such  judge  shall  make  an  order  for 
the  penal  servitude  of  such  offender,  in  conformity  with  such  notification ;  "  wd 
every  person  so  ordered  to  be  kept  in  penal  servitude  shall  be  subject  to  every  pi^ 
vision  made  by  law  and  in  force  concerning  persons  under  sentence  of  penal  servi- 
tude ;  and  from  the  time  when  such  order  of  penal  servitude  shall  be  made,  eveiy 
Act  in  force  touching  the  escape  of  felons,  or  their  afterwards  returning,  or  their 
being  at  large  without  leave,  shall  apply  to  such  offender,  and  to  all  persons  aiding 
and  abetting,  contriving,  or  assisting  in  any  escape  and  intended  escape,  or  the  re- 
turning without  leave  of  any  such  offender."  The  judge,  who  makes  any  snch 
order  of  penal  servitude,  is  to  direct  the  said  notification  and  order  to  be  filed  of 
record  in  the  office  of  the  clerk  of  the  Crown  of  the  Queen's  Bench,  who  is  o" 
*fi1  Q1  ^PP^^^^^io^?  ^  deliver  a  certificate  in  writing  to  such  offender,  or  to  any 
J  *person  applying  in  his  or  her  Majesty's  behalf,  "  showing  the  Christian  and 
surname  of  such  offender,  his  offence,  the  place  where  the  Court  was  held  hefoi^ 
which  he  was  convicted,  and  the  conditions  on  which  the  order  of  penal  servitude 
was  made,  which  certificate  shall  be  sufficient  proof  of  the  conviction  and  senten^ 
of  such  offender  and  also  of  the  terms,  on  which  such  order  for  his  penal  servittide 
was  made,  in  any  Court  and  any  proceeding  wherein  it  may  be  necessary  to  inq^^ 
into  the  same."(M7) 

Provisions  of  a  nature  nearly  similar  are  usually  contained  in  the  Acts  rel*^*^? 
to  the  regulating  of  the  royal  marine  forces  while  on  shore. (as)  . 

The  10  &  11  Vict.  c.  62,  s.  7,  authorizes  offenders  under  sentence  of  a  f^^^ 
court-martial  to  be  confined  in  naval  prisons ;  and  sec.  8  provides  for  the  pa0^*^' 
ment  of  persons  aiding  the  escape  of  such  offenders. 

The  6  &  7  Vict.  c.  7,  regulates  the  manner  of  remitting,  either  absolatelj  ^ 

(tr)  Sec.  19  provides  for  the  orders  for  penal  servitude  in  the  colonies. 
(z)  See  the  26  &  27  Vict.  c.  9. 
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eonditionally,  the  whole  or  any  part  of  the  term  of  transportation  in  the  colonies. 
The  6  Geo.  4,*  c.  69,  regulates  the  punishment  of  offences  committed  by  transports 
sent  to  labor  in  the  colonies. 

It  may  be  useful  to  mention  some  of  the  points  decided  upon  the  statutes  which 
fennerly  related  to  the  offences  treated  of  in  this  chapter. 

Where  an  indictment  alleged  that  the  prisoner  "  was  at  large  without  any  law- 
ful excuse  within  Her  Majesty's  dominions,  before  the  expiration  of  the  time"  for 
which  he  had  been  transported ;  Patteson,  J.,  held  the  indictment  bad  for  omitting 
the  word  ^'feloniously;'^  for  the  statute,  by  enacting  that  the  offender  "shall  suffer 
death  as  in  cases  of  felony/'  clearly  made  the  offence  felony.(^) 

Where  a  capital  convict  had  a  conditional  pardon  and  escaped,  and  the  indict- 
ment against  him  stated  that  the  King's  pleasure  was  notified  to  the  Courts  and  the 
Ckmrt  thereupon  ordered,  &c.,  according  to  the  terms  of  the  pardon,  and  the  noti- 
ioation  was  to  the  judge  after  the  assizes  were  over,  and  he  made  the  order;  the 
were  unanimous  that  the  notification  to  the  judge,  and  the  order  by  him, 
not  a  notification  to  the  Courts  or  any  order  by  the  Court^  and  that  the  indict- 
ment was  not  proyed.(z)  But  the  5  Geo.  4,  c.  84,  enacts  that  it  shall  be  suficient 
to  allege  in  the  indictment  the  order  for  transportation,  without  alleging  any  in- 
dictment, trial,  &c.,  or  any  pardon  or  intention  of  mercy,  or  signification  thereof.(a) 
The  statute,  however,  requires  that  the  certifi4:ate  to  be  given  in  evidence  shall  con- 
tain the  effect  and  substance  of  the  indictment  and  conviction ;  and  in  a  case  which 
iroae  upon  the  6  Geo.  1,  c.  23  (now  repealed),  which  required  that  the  certificate 
diould  contain  the  effect  and  tenor  of  the  indictment  and  conviction,  and  of  the 
order  and  contract  for  transportation,  and  also  upon  the  24  Geo.  3,  c.  56,  s.  5  (now 
repealed),  which  required  a  certificate  containing  the  effect  and  substance  only, 
*omitting  the  formal  part  of  the  indictment  and  conviction,  the  indictment  r^tooA 
stated  that  the  prisoner  was  convicted  of  grand  larceny  within  benefit  of  ^ 
elergy,  and  the  certificate  was  in  the  same  form;  and  the  judges,  upon  the  point 
being  reserved,  held  that  both  were  insufficient(6)  So  also  in  another  case,  upon 
the  56  Geo.  3,  c.  27,  s.  8,  which  required  the  certificate  to  contain  the  effect  and 
rabatance  only  (omitting  the  formal  part)  of  the  indictment  and  conviction,  and 
order  for  transportation,  it  was  held .  that  an  indictment  which  stated  that  the 
prisoner  had  been  convicted  of  felony,  without  stating  the  nature  of  that  felony, 
and  a  certificate  which  stated  only  that  the  prisoner  had  been  convicted  of  felony, 
were  insuficient ;  and  the  prisoner  was  remitted  to  his  former  sentence.(c)  But 
where  on  an  indictment  for  returning  from  transportation,  the  certificate  put  in 
alleged  that  the  prisoner  had  been  convicted  of  two  larcenies,  and  sentenced  to  two 
several  terms  of  transportation  for  seven  years  each  for  the  said  larcenies ;  Patte- 
aon,  J.,  held  that  the  certificate  was  suficient.(<f )  So  where  on  a  similar  indict- 
ment the  certificate  put  in  alleged  that  the  prisoner  was  "  in  due  form  of  law  con- 
vieted  of  feloniously  and  burglariously  breaking  and  entering  the  dwelling-house 
of  T.  D.,  and  feloniously  and  burglariously  stealing  therein  one  piece  of  the  cur- 
rent gold  coin,"  &c.,  and  "  was  thereupon  ordered  to  be  transported  beyond  the 
leaa  lor  the  term  of  his  natural  life ;"  Williams,  J.,  held  that  the  certificate  sufi- 
eieoUy  stated  the  sentence  of  tran8portation.(e)  So  where  on  a  similar  indictment 
the  certificate  put  in  stated  that  ^'  at  the  general  quarter  sessions  of  the  peace  of 
our  Lady  the  Queen,"  holden  at  M.  in  the  county  of  K.,  the  prisoner  was  in  due 
form  of  law  tried  and  convicted ;  Patteson,  J.,  held  that  the  certificate  suficiently 
described  the  court  by  which  the  prisoner  had  been  tried. (/)  The  prisoner  was 
indicted  under  the  5  Geo.  4,  c.  84,  s.  22,  for  being  at  large  before  the  expiration  of 
the  term  for  which  he  was  transported.  A  certificate  of  the  clerk  of  the  peace  was 
pot  in  to  prove  the  conviction  and  sentence,  and  it  appeared  therefrom  that  the 
priaoner  had  been  convicted  of  larceny  at  the  sessions,  and  sentenced  to  be  trans- 

(y)  Reg  V.  Home,  4  Cox  C.  C.  263. 

Ifl  Rex  V.  Treadwell,  Mich.  Term,  1781,  MS.,  Bajley,  J. 

fa)  Sec.  23,  onte^  612  ;  and  see  also,  anUy  608. 

\h)  Rex  V.  Satcliffe,  MS.,  Baylej,  J.,   R.  d^  R.  469,  470. 

ici  Rex  V.  WaUoD,  R.  k  R.  468.  id)  Reg.  v.  Rossell,  1  Cox  0.  0.  81. 

%€)  Reg  V.  Ambnrj,  6  Cox  C.  C.  79.  (/)  Reg  v.  Home,  4  Cox  C.  G.  263. 
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ported  for  fourteen  years.  It  was  objected  that  the  sessioDS  had  no  jarisdiction  to 
pass  that  sentence  for  simple  larceny,  and  therefore  the  judgment  was  a  nullity: 
bat  it  was  held  that  the  judgment  was  valid  until  it  was  reversed,  and  that  was 
enough.(^) 

The  prisoner  was  indicted  under  the  5  Geo.  4,  c.  83,  s.  22,  for  being  at  large 
before  the  expiration  of  the  term  for  which  he  had  been  transported.     A  certifi- 
cate of  the  previous  conviction  and  sentence  was  produced,  in  the  following  form  :— 
'^  I,  John  Gorst,  deputy  clerk  of  the  peace  for  the  county  palatine  of  Lancaster, 
and  clerk  of  the  courts  of  general  quarter  sessions  of  the  peace,  holden  in  and  for 
the  said  county,  and  having  the  custody  of  the  records  of  general  quarter  sessions 
of  the  peace  holden  in  and  for  the  said  county,  do  hereby  certify  that  at  the  gene- 
ral quarter  sessions  of  the  peace,  holden  in  Salford,  in  the  said  county/'  &c. 
*f)211  *'^^^^  document  was  signed  by  J.  Gorst,  who  acted  as  clerk  of  the  peace 
^  for  the  said  county.     R.  J.  Harpur  was  the  clerk  of  the  peace  for  the  county, 
but  he  never  discharged  the  duties  of  the  office  but  by  deputy,  and  he  had  three 
deputies,  E.  Gorst,  J.  Gorst,  and  T.  Burchall,  who  were  attorneys  and  partners. 
Sometimes  one  and  sometimes  another  of  them  attended  the  sessions  and  acted  u 
clerk  of  the  peace  :  at  some  sessions  both  E.  &  J.  Gorst  attended  ;  there  was  no 
clerk  of  the  court  of  sessions  except  the  clerk  of  the  peace.     The  sessions  records 
for  forty  years  past  had  been  kept  at  the  office  of  the  three,  at  Preston.    It  was 
submitted  that  the  certificate  did  not  conform  to  the  provisions  of  the  statat«,  as 
Harpur  was  the  clerk  of  the  court,  and  had  the  legal  custody  of  the  records,  and 
this  certificate  was  only  by  his  deputy;  but  Coltman,  J.,  overruled  the  objection.(A) 

Where  an  indictment  stated  the  condition  upon  which  the  royal  mercy  was  ex- 
tended to  have  been  general,  whereas  it  was  that  the  prisoner  should  be  transported 
to  places  specified,  the  variance  was  held  to  be  futal.(?' ) 

Where  the  prisoner  had  received  a  pardon  on  condition  of  transporting  himself 
beyond  the  seas,  within  fourteen  days  from  the  day  of  his  discharge,  and  it  was  in- 
cumbent on  the  prosecutor  to  prove  the  precise  day  on  which  the  prisoner  was  dis- 
charged, it  was  holden  that  the  daily  book  of  the  prison,  containing  entries  of  the 
names  of  the  criminals  brought  to  the  prison,  and  the  times  when  they  were  dis- 
charged, though  generally  made  from  the  information  of  the  turnkeys,  or  from  their 
endorsements  on  the  backs  of  the  warrants,  was  good  evidence  to  prove  the  time  of 
the  prisoner's  discharge. (A;)  And  it  was  held  that  though,  if  a  convict  on  his  trial 
for  returning  from  transportation  before  his  time  was  expired,  should  confess  the 
fact,  and  acknowledge  that  he  is  the  man.  the  Court  would  record  such  confession; 
yet,  no  such  confession  being  made,  it  was  necessary  to  produce  the  record  of  con- 
viction, and  give  evidence  of  the  prisoner's  identity.  (^) 

Where  a  convict  was  sentenced  to  transportation  for  seven  years,  and  received  a 
sign  manual,  promising  him  a  pardon,  *'  on  condition  of  his  giving  a  security  to 
transport  himself  for  that  period  within  fourteen  days,''  and  upon  his  giving  such 
security  was  discharged  from  prison,  but  neglected  to  transport  himself  within  the 
fourteen  days :  it  was  holden  that  he  could  not  be  indicted  for  being  unlawfullj 
found  at  large  before  the  term  for  which  he  had  received  sentence  of  transportation 
had  expired,  on  the  ground  that  such  sign  manual,  and  the  recognisance  entered 
into  in  consequence  of  it,  wtre  good  evidence  that  he  was  lawfuRy  at  large :  although 
he  had  no|»  substantially  performed  the  condition  on  which  the  promise  of  pardon 
was  granted. (m) 

{g)  Reg.  V.  Finney,  2  C.  &  K.  774  (61  E.  C.  L.  R.),  Alderson,  B.,  who  consulted  wreral 
of  the  judges. 

(A)  Reg.  V.  Jones,  2  G.  &  K.  524  (61  E.  C.  L.  R.). 

(t)  Rex  V.  Fitzpatrick,  R.  k  R.  512. 

Ut)  Aickle's  case,  1  Leach  391,  932. 

(/)  1  Hawk.  P.  0.  c.  47,  tit.  Return  from  Transportation^  8.  21.  The  5  Geo.  4,  c.84,». 
24,  makes  a  certificate  of  the  conyiction,  &c.,  sufficient  evidence :  ante,  p.  613.  . 

(w)  Miller's  case,  1  Hawk.  P.  C.  c.  47,  tit.  Return  from  TrantpoHation,  8.  22,  CsS-^'^' 
69 ;  1  Leach  74 ;  2  Blac.  R.  797.  It  appears  that  the  judges  considered  that  tfae  slp 
manual  was  improperly  worded  by  mistake  of  the  officer :  that  it  should  have  bees  "^^^ 
condition  of  the  said  Miller  transporting  himself,  &c.,  and  of  his  giving  *®^^^^^]i^^ 
satisfaction,"  &c.,  and  not  merely  *'upon  condition  of  his  giving  security,"  Ac^todtBi* 
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*In  the  last  case,  the  prisoner  was  referred  to  his  original  sentence  of  r4eg92 
transportation,  as  not  having  performed  the  condition  upon  which  his  pardon  *- 
was  to  be  granted ;  that  is,  he  was  pardoned  on  condition  of  transporting  himself 
within  fourteen  days.(n)  And  in  another  case  it  was  holden,  that  a  prisoner  con- 
ficted  of  a  capital  crime,  whose  sentence  was  respited  during  the  King's  pleasure, 
and  who,  having  received  a  pardon  on  condition  of  transportation  for  life,  was  after- 
wards found  at  large  in  Great  Britain  without  lawful  cause,  should  be  referred  to 
his  original  sentence.(o)  In  a  subsequent  case,  where  the  prisoner,  having  been 
convicted  of  simple  grand  larceny,  had  received  judgment  of  transportation  to 
America  for  seven  years,  but  had  afterwards  been  pardoned,  "  on  condition  of 
transporting  himself  beyond  the  seas  for  the  same  term  of  years,  within  fourteen 
days  from  the  day  of  his  discharge,  and  of  giving  security  so  to  do/'  and,  upon 
giving  the  security  required,  had  been  discharged,  but  had  not  complied  with  the 
other  part  of  the  condition,  by  transporting  himself,  it  was  doubted  whether  he 
could  be  convicted  of  a  capital  felony  in  being  found  at  large,  without  any  law/yd 
cause,  before  the  expiration  of  the  term,  or  whether  he  ought  to  be  remitted  to  his 
fenner  sentence.  The  former  cases  were  cited  as  authorities  that  the  prisoner's 
discharge  was  a  lawful  catise  for  his  being  at  large,  notwithstanding  he  had  for- 
feited the  recognizance  of  himself  and  his  bail,  by  breaking  the  other  part  of 
the  condition,  in  not  transporting  himself  within  the  fourteen  days:  but  one  of 
the  judges  thought  that,  as  the  prisoner  had  not  complied  with  the  terms  on  which 
he  was  pardoned,  he  must  be  considered  as  having  been  at  large  without  lawful 
authority,  as  soon  as  the  fourteen  days  had  expired.  Another  judge  considered 
it  as  a  doubtful  question  whether  the  non-performance  of  the  condition  had  not 
^hrendered  the  whole  pardon  null  and  void :  and  he  also  thought  that  the  rmaof> 
offence  with  which  the  prisoner  was  charged  was  not  within  the  16  Geo.  2,  *- 

e.  15,  because  he  had  not  agreed  to  transport  himself  to  America ;  and  that  it  was 
not  within  the  19  Geo.  3,  c.  74,  because  that  Act  related  only  to  pardons  granted 
to  offenders  who  had  been  convicted  of  felonies  by  which  they  were  excluded  from 

though  the  King  might  revoke  his  intended  grace  on  account  of  this  apparent  fraud,  yet, 
at  he  bad  not  in  fact  revoked  it,  and  as  the  prisoner  had  literally  complied  with  the  con- 
dition, he  ought  not  to  have  been  convicted  upon  an  indictment  for  being  found  at  large, 
mkkaui  any  lawfal  caiuey  before  the  expiration  of  his  term.  With  respect,  however,  to  a 
condition  being  considered  precedent  or  tubtequent,  it  has  been  holden  that  no  precise 
teebnical  words  are  requisite  for  that  purpose ;  that  it  does  not  depend  upon  its  being 
ffiar  or  potterior  in  the  deed,  but  that  it  depends  upon  the  nature  of  the  contract,  and  the 
•eU  to  be  performed  by  the  parties :  Robinson  v.  Gomyns,  Gas.  temp.  Talb.  166 ;  Hotham 

f.  The  East  India  Go.,  1  T.  R.  645. 

ifi)  Miller's  case,  1  Leach  76. 
o)  Madan'8  case,  Old  Bailej  1780 ;  1  Leach  223.  In  1  Hawk.  P.  G.  c.  47,  tit.  Return 
from  Tyansportatiofij  s.  23  (referring  to  Gas.  G.  L.  197),  this  case  is  cited  as  having  decided 
that  the  prisoner  was  so  referred  back  to  his  original  sentence,  on  his  being  indicted  for 
retamiDg  from  transportation,  and  acquitted.  But  in  the  report  in  Leach,  it  is  said  that 
BO  indictment  was  ever  preferred  against  the  prisoner  for  the  new  felony  ;  but  that,  being 
la  custody,  a  notice  was  served  upon  him  to  show  cause  why  execution  should  not  be 
awarded  against  him  on  his  former  sentence :  that  after  this  notice  he  was  put  to  the  bar, 
and  his  identity  and  the  record  of  his  former  conviction  proved ;  and  he  not  being  pre- 
pared to  prove  the  truth  of  certain  facts  alleged  in  his  defence,  the  Gourt  gave  their 
opiftion  that,  as  he  had  broken  the  condition  of  the  pardon,  he  remained  in  the  same  state 
ia  which  he  was  a1  the  time  the  pardon  was  granted,  namely,  under  sentence  of  death, 
with  a  respite  of  that  sentence  during  his  Majesty's  pleasure.  The  report  further  states, 
that  afterwards  it  was  submitted  to  the  judges,  whether  the  prisoner  would  not  have 
been  liable  to  suffer  death  without  benefit  of  clergy,  if  he  had  been  indicted  and  convicted 
aader  the  8  Geo.  3,  c.  15,  or  whether  he  had  been  properly  referred  to  his  original  sen- 
tCBce.  No  opinion  of  the  judges  is  stated :  but  it  appears  that  at  the  Old  Bailey,  April 
8esa.  1782,  the  prisoner  was  informed  by  the  Gourt  that  it  was  his  Majesty's  pleasure  that 
he  should  be  transported  to  Africa  for  life. 

{p)A\ck]t*B  case,  Old  Bailey  1785,  eor.  Gould,  J.,  Hotham,  B.,  and  Adair,  Recorder. 
The  Recorder  thought  that  the  indictment  was  perfectly  supported  under  the  clause  of 
the  16  Geo.  2,  c.  15,  adopted  by  19  Geo.  3,  c.  74,  which  made  it  a  capital  felony  to  be 
fiHud  at  large  in  Great  Britain  within  the  term  for  which  a  convict,  who  was  liable  to  be 
tmsported  to  America,  had  received  sentence  to  be  transported  beyond  the  teat.  But  he 
tkosght  thi^t  when  the  condition  of  the  king's  pardon  was  broken,  the  pardon  was  ^otLft. 
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In  the  last-meDtioned  case,  one  point  was  clearly  agreed  upon,  namely,  that  as 
the  prisoner  had,  at  the  time  of  his  discharge,  a  real  intention  to  quit  the  kiDgdom 
within  the  time,  but  had  been  prevented  from  carrying  it  into  ezecntion  by  the 
dbtress  of  poverty  and  ill-health,  these  impediments  amounted  to  a  lawfid  exaue.{^ 
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OF   GAMING. 

It  seems  that  by  the  common  law,  the  playing  at  cards,  dice,  &c.,  when  practised 
innocently  and  as  a  recreation,  the  better  to  fit  a  person  for  business,  is  not  at  all 
unlawful,  nor  punishable  as  any  sort  of  offence :  but  a  person  guilty  of  cheating, 
as  by  playing  with  false  cards,  dice,  &c.,  may  be  indicted  for  it  at  common  law, 
and  fined  and  imprisoned  according  to  the  circumstances  of  the  case  and  heinous- 
ness  of  the  offence. (a)  ^  We  have  seen  that  common  gaming-houses  are  considered 
as  nuisances  in  the  eye  of  the  law  \{h)  and  that  lotteries  have  been  declared  to  he 
public  nuisances,  except  as  they  may  have  been  authorized  by  ParliameDt.(c)  And 
when  the  playing  is,  from  the  magnitude  of  the  stake,  excessive,  and  such  as  is  now 
commonly  understood  by  the  term  gaming^  it  is  considered  by  the  law  as  an  offence, 

There  being,  however,  a  difTerence  of  opinion,  it  was  intended  to  have  submitted  the  case 
to  the  opinion  of  the  twelve  judges,  if  the  prisoner  had  been  found  guiltj. 

!q)  Aickle's  case,  1  Leach,  396 ;  and  see  Thorpe's  case.  Id.  Ibid.,  note  (a). 
a)  Bac.  Abr.  tit.  Oaming  (A.),  2  Itoll.  Abr.  78. 
(6)  Ante,  p.  443.  (e)  AnU^  p.  453. 

1  It  is  not  necessary  that  there  should  be  gaming  or  betting,  in  order  to  render  the 
game  of  bowls  or  nine  pins  an  unlawful  game  :  Comm.  v.  Stowell,  9  Mete.  572.  If  a  partj 
plays  at  a  game  knowing  that  the  others  are  betting,  he  is  guilty  of  gaming  under  statates 
passed  to  prohibit  gaming:  Smith  o.  State,  5  Humph.  163.  Bowling  alleys  connected 
with  taverns,  where  the  players  risk  the  price  of  the  game,  are  unlawful :  State  o.  Records, 
4  Barring.  554.  The  actual  keeping  of  a  building  furnished  with  bowling  alleyi,  Aod 
suffering  persons  to  resort  there  for  hire,  gain,  or  reward,  is  an  offence  within  the  statute 
of  Massachusetts,  whether  the  person  keeping  the  same  does  so  of  his  own  will,  orbjtbe 
procurement,  or  as  the  agent  or  hired  man  of  another,  and  whether  for  his  own  emoln* 
ment  or  that  of  another  :  Comm.  v.  Drew,  3  Cush.  279. 

Under  the  laws  of  North  Carolina,  the  keeping  of  a  gaming  table  called  "  a  sbaffle- 
board'^  is  not  indictable,  as  the  game  is  not  one  of  chance  but  of  skill :  State  v.  Bishop,  8 
Ired.  266.  Neither  is  the  game  of  "  ten  pins''  included  among  games  of  chance :  Ibid.  A 
steamboat  is  a  public  place  within  the  meaning  of  the  statute  of  Alabama  against  anl*^' 
ful  gaming :  Coleman  v.  State,  13  Alab.  602.  When  a  physician  and  a  few  friends  preseot 
by  invitation,  played  cards  or  dice  at  night  with  closed  doors  in  his  office,  where  be  ex- 
hibited his  medicines,  received  professional  calls  at  all  times,  and,  being  unmarried,  ste 
and  slept,  it  was  held  that  the  office  was  not  a  public  place  within  the  statute  of  AUbsD* 
against  gaming:  Clarke  v.  State,  12  Alab.  492.  Persons  concealed  in  bushes  andb^c'' 
on  land  owned  by  a  county  for  supporting  its  poor,  and  there  gaming,  will  not  be  liable 
in  Virginia  to  indictment  for  gaming  in  a  public  place :  Comm.  v.  Vandine,  6  Grati  689* 

Statutes  against  gaming  are  remedial,  and  are  not  to  be  construed  strictly :  therefore 
it  is  not  necessary  to  allege,  in  an  indictment  for  betting  on  an  election,  that  the  election 
was  held,  since  the  law  requiring  the  election  is  presumed  to  be  obeyed  :  Gain  v.  State, 
13  Smedes  &  Marsh.  456.  Where  two  persons  agreed  to  make  the  gainer  of  the  beU 
present  of  a  coat,  it  was  held  to  be  an  attempt  to  evade  the  law,  and  a  verdict  of  cod^^^' 
tion  was  sustained :  Ibid.  On  an  indictment,  under  the  statute  of  Mississippi,  for  bettJOf 
on  an  election,  it  will  not  relieve  him  from  the  penalty  imposed  by  the  act,  to  s|iotf  ti*^ 
he  did  not  himself  make  the  bet,  but  procured  another  to  make  it  for  him :  WilliaiBS '• 
SUte,  12  S.  &  M.  58  i  Iseley  v.  State,  8  Blackf.  403.  An  indictment  charging  that  tbe  de- 
fendant "  did  unlawfully  gamble  by  playing  at  a  game  of  cards,  and  then  and  there  °°,' 
lawfully  did  bet  and  wager  on  the  sides  and  hands  of  those  that  then  and  there  did  V^V 
is  not  objectionable  for  duplicity :  Comm.  v,  Tiernan,  4  Qratt.  545.  An  indictmoBt  i0* 
gaming,  charging  the  defendant  with  **  gaming,  by  then  and  there  wagering  and  f'*^^ 
money  on  a  certain  unlawful  game  of  cards,"  was  held  safficient,  without  tettiag  ^^ 
game  played,  the  person  with  whom  the  bet  was  made,  or  the  amoant  which  waa  ^  ^ 
the  game :  State  v.  McBride,  8  Humph.  66. 
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ig  in  its  consequences  most  mischievous  to  society.  In  most  cases,  however, 
jmrtj  was  subjected  only  to  pecuniary  penalties,  recoverable  by  information, 
by  snmmary  or  civil  proceedings :  but  there  wer6  some  offences  which,  by 
ate,  might  be  prosecuted  by  indictment.  But  these  enactments  have  been 
mled. 

Tie  5  &  6  Will.  4,  c.  41,  s.  1,  repealed  so  much  of  the  16  Car.  2,  c.  7,  10  Will 
[.),  9  Anne,  c.  14,  11  Anne  (I.),  12  Anne,  stat.  2,  c.  16,  5  Geo.  2  (I.),  11  &  12 
.  3  (I.),  45  Geo.  3,  c.  72,  and  6  Geo.  4,  c.  16,  as  enacted  that  "  any  note,  bill, 
nortgage  shall  bj  absolutely  void  "(d)     The  8  &  9  Vict.  c.  109,  s.  15,  repeals 

much  of"  the  16  Car.  2,  c.  7,  10  Will.  3  (I.),  9  Anne,  c.  14,  and  11  Anne, 
,  "as  was  not  altered  by  the  5  &  6  Will.  4,  c.  41."  It  seems,  therefore,  that, 
ar  as  the  subject  of  this  chapter  is  concerned,  the  whole  of  these  four  last- 
itioned  Acts  arc  repealed.    The  8  &  9  Vict.  c.  109,  s.  15,  also  repeals  ^'  so  much 

the  18  Geo.  2,  c.  34,  '*as  relates  to"  the  9  Anne,  c.  14,  "or  as  renders  any 
ton  liable  to  be  indicted  and  punished  for  winning  or  losing,  at  play  or  by  bet- 
-y  at  any  one  time,  the  sum  or  value  of  ten  pounds,  or  within  the  space  of 
ity-four  hours  the  sum  or  value  of  twenty  pounds."  This  seems  to  repeal  sees. 
ttd  8  of  the  18  Geo.  3,  c.  34.  The  8  &  9  Vict.  c.  109,  s.  1,  also  repeals  parts 
he  33  Hen.  8,  c.  9. 

►y  the  8  &  9  Vict.  c.  109,  s.  17,  "  every  person  who  shall,  by  any  fraud  or  un- 
iil  device  or  ill  practice  in  playing  at  or  with  cards,  dice,  tables,  or  other  game, 
a  bearing  a  part  in  the  stakes,  wagers,  or  adventures,  or  in  betting  on  the  sides 
lands  of  them  that  do  play,  or  in  wagering  on  the  event  of  any  game,  sport, 
itime,  or  exercise,  win  from  any  other  person  to  himself,  or  any  other  or  ri^oneL 
srs,  any  sum  of  money  or  valuable  thing,  shall  be  deemed  guilty  of  *- 
ining  such  money  or  valuable  thing  from  such  other  person  by  a  false  pretence, 
i  intent  to  cheat  or  defraud  such  person  of  the  same,  and,  being  convicted 
•eof,  shall  be  punished  accordingly." 
his  section  comprises  several  distinct  branches  : — 

Any  fraud  or  unlawful  device  or  ill-practice  in  playing  at  or  with  cards,  dice, 
es,  or  other  games ;  and  under  this  clause  the  offence  consists  in  the  fraud, 
iwful  device,  or  ill-practice,  and  it  seems  perfectly  immaterial  whether  the  game 
r  be  not  lawful. 

[.  Any  fraud  or  unlawful  device  or  ill-practice  in  bearing  a  part  in  the  stakes, 
BTS,  or  adventures  on  the  sides  or  hands  of  them  that  do  play ;  and  here,  too, 
offence  consists  in  the  fraud,  and  not  in  the  nature  of  the  game. 
[I.  Any  fraud,  or  unlawful  device  or  ill-practice  in  betting  on  the  sides  or 
Is  of  them  that  do  play ;  and  here,  also,  the  same  remark  applies. 
IT.  Any  fraud  or  unlawful  device  or  ill-practice  in  wagering  on  the  event  of 
gmme,  sport,  pastime,  or  exercise ;  and  here,  also,  the  same  remark  applies.  On 
irhole,  therefore,  the  gist  of  every  offence  created  by  this  section  appears  to  be 
fVaud,  unlawful  device,  or  ill-practice;  and  therefore  it  seems  unnecessary  to 
the  numerous  civil  cases  decided  on  the  following  section, 
he  8  &  9  Vict.  c.  109,  s.  18,  enacts,  that" all  contracts  or  agreements,  whether 
tarol  or  in  writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void ;  and 
no  suit  shall  be  brought  or  maintained  in  any  court  of  law  or  equity  for  re- 
rine  any  sum  of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager, 
hich  shall  have  been  deposited  in  the  hands  of  any  person  to  abide  the  event 
'hich  any  wager  shall  have  been  made ;  provided  always,  that  this  enactment 
.  not  be  deemed  to  apply  to  any  subscription  or  contribution,  or  agreement  to 
eribe  or  contribute,  for  or  toward  any  plate,  prize,  or  sum  of  money  to  be 
tied  to  the  winner  or  winners  of  any  lawful  game,  sport,  pastime,  or  exercise." 
B  it  is  impossible  to  foresee  that  some  of  the  points  decided  on  the  repealed  enact- 
hi  may  not  be  useful  in  cases  that  may  arise  on  the  new  Act,  they  are  briefly 
taoned.  A  foot  race,  whether  the  race  were  upon  a  given  distance,  or  against 
rtain  time,  was  a  game  prohibited  by  9  Anne,  c.  14. (e)  And  a  wager  that  a 
on  did  not  find  within  such  a  time  a  man  who  should  carry  on  foot  twenty-four 

)  The  claase  recites  the  58  Geo.  3,  c.  93,  also,  bat  it  is  omitted  in  the  repeal. 
[  Ljrnall  v.  Longbotham,  2  Wils.  36.    But  see  now  Batty  v.  Marriott,  note  <^^\^\ivfra, 
TOIh  I. — 32 
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8toDe  weight  ten  miles  in  fifteen  hours  has  been  bolden  to  be  within  the  same  prin- 
ciple.(/)  But  where  A.  betted  B.  that  one  C.  would  not  run  four  miles  in  twenty- 
one  minutes,  it  was  adjudged  not  be  within  the  statute,  because  as  C.  was  not  playing 
at  such  game,  there  could  be  no  betting  on  his  side  within  the  statute;  for  C.  might 
be  running  for  his  amusement,  and  not  to  win  any  bet.(^)  It  was,  however,  held, 
*fi*>n  ^^^^^  l»y*"o  above  ten  pounds  on  a  horse  race  was  an  illegal  *bet  within  the 
-■  statute  of  Anne,  on  the  ground  that  the  statute  ought  to  be  extended  to  all 
sporU  as  well  as  games,  in  order  to  prevent  excessive  betting.(A)  And  a  wager  of 
ten  pounds  to  five  pounds  upon  a  horse  race  was  within  the  statute,  although  the 
race  was  for  a  legal  plate.(t)  Cricket  was  also  held  an  unlawful  game  within  this 
8tatute.(A;)  It  was  held  also,  that  if  two  persons  played  at  cards  from  Monday 
evening  to  Tucsdai/  evening,  without  any  interruption,  except  for  an  hour  or  two 
at  dinner,  and  one  of  them  won  a  balance  of  seventeen  guineas,  this  was  won  at 
one  sitting  within  the  statute. (^) 

(/)  Brown  v.  Beckley,  Cowp.  282. 

\g)  Lynall  t*.  Longbotbam,  2  Wils.  36. 

\h)  1  Hawk.  P.  C.  c.  92,  8.  52  ;  Goodburn  i».  Marley,  2  Str.  1159  ;  Blaxton  p.  Pje,  2  Wils. 
309.     And  it  has  been  holden  that  a  wager  on  a  horse  race  for  less  than  £50  could  not  be 
recovered  in  an  action:  the  13  Geo.  2,  c.  19,  s.  2,  having  prohibited  such  races:  JobnsoQ 
V,  Bann,  4  T.  R.  1.  and  see  Bidmead  v.  Gale,  4  Burr.  2432.     And  that  a  wager,  tbooghfor 
more  than  £50,  that  the  plaintiff  could  perform  a  certain  journey  in  a  post-chaise  and  pair 
of  horses  in  a 'given  time,  could  not  be  so  recovered  :  Ximenes  v.  Jaques,  6  T.  R.  499. 
Noralikc  wnger,  that  a  single  horse  should  go  from  A.  to  B.  on  the  high  road  soonerthaD 
CDC  of  two  other  horses  to  be  placed  at  any  distance  their  owner  should  please;  these 
being  transactions  prohibited  by  16  Car.  1,  c.  7,  s.  2,  and  9  Anne,  c.  14,  and  not  legalized 
by  13  Geo.  2,  c.  19,  or  18  Geo.  2,  c.  34,  which  relate  to  bon6  fide  horse-racing  only :  Wbaley 
V.  Pajot,  2  Bos.  k  Pul.  51.     So  it  has  been   held  that  an  innocent  indorsee  for  valuable 
consideration  could  not  recover  on  a  bill  given  in  payment  of  a  bet  above  £10,  lost  at  a 
legal  horse  race:  Shillito  v.  Thecd,  7   Bing.  405   (20  E.  C.  L.  R.).     So  an  agreement  bj 
which  the  defendant  sold  the  plaintiff  a  horse  for  £200,  if  he  trotted  eighteen  miles  witbio 
an  hour,  but  for  one  shilling  if  he  failed,  was  illegai :  Brogden  v.  Marriott,  3  Bing.  N.C. 
88  (32  E.  C.  L.  R.).     So  a  bet  of  £10  on  a  legal  horse  race  was  prohibited  by  the  9  Anne, 
c.  14  :  Thorpe  v.  Coleman,  1  C.  B.  990  (50  E.  C.  L.  R.).     Where  a  plea  stated  that  a  horse 
race  was  about  to  be  run,  and  that  an  illegal  game  called  a  lottery,  not  authorized  bylaw* 
was  set  up  by  the  defendant  for  certain  subscribers  of  £1  each,  to  be  paid  to  the  defend- 
ant under  regulations  which  amounted  in  substance  to  this,  that  the  subscriber  whose 
name  should  be  drawn  out  of  a  box  next  after  the  name  of  the  horse  was  drawn  oat  of 
another  box,  which  horse  should  be  placed  first  in  the  race,  should  be  entitled  to  receive 
from  the  defendant  £100,  it  was  held  that  this  was  an  illegal  lottery  within  the  10  A  ^^ 
Will.  3,  c.  17,  and  42  Geo.  3,  c.  119;  and   that,  admitting  that  the  transaction  was  naore 
properly  in  the  nature  of  a  bet,  it  clearly  fell  within  the  9  Anne,  c.  14,  s.  2:  Allport  t?. 
Nutt,  1  C.  B   974  (50  E.  C.  L.  R.) ;  Gatty  y.  Field,  9  Q.  B.  431  (58  E.  C.  L.  R.),  8.  P.,whei« 
it  was  doubted  whether  these  cases  would  be  affected  by  the  8  &  9  Vict.  c.  109,  «•  ^  ' 
which  passed  after  they  arose.     But  in  Batty  v.  Marriott,  5  C.  B.  818  (57  E.  C.  L-  "^^ 
where  two  persons  agreed  to  run  a  foot-race,  and  each  of  them  deposited  £10  wilU  *^ 
other  person,  the  whole  £20  to  be  paid  over  to  the  winner  ;  it  was  held  that  the  case   '^  . 
within  the  proviso  in  sec.  18  of  the  8  &  9  Vict.  c.   109,  and  the  transaction  lawful.  x 

this  case  was  doubted  in  Parsons  r.  Alexander,  5  E.  &  B.  203  (77  E.  C.  L.  R.),  where  ^.^^ 
Campbell,  C.  J.,  said,  "  the  enacting  part  of  the  section  includes  all  gaming  and  wage^^*^*'. 
whether  on  lawful  or  unlawful  games,  not  merely  gaming  and  wagering  among  byst  ^  q{ 
ers,  but  also  between  the  players,  and  it  applies  as  well  to  deposits  to  abide  the  evei""^ 
a  wager  as  to  other  bet^.     The  proviso  must  be  read  in  conjunction  with  that  enact 
But  for  the  case  of  Batty  v.  Marriott,  1  should  have  said  that  proviso  was  confined  to 
in  which  persons  contributed  to  a  plate  or  something  analogous  to  a  plate.''     And  it- 
held  accordingly  that  where  a  defendant  played  with  the  plaintiff  and  others  in  a  pi 
billiard-room  at  billiards  and  at  pool,  at  first  for  small  stakes  which  he  won, 
increasing  stakes  which   he  lost,  and  each  player  contributed  from  time  to  time 
the  game,  and  according  to  its  chances,  to  a  stake,  which  was  carried  off  by  the  ulti 
winuer,  tlic  case  was  not  within  the  proviso  in  sec.  18.     So  money  lent  for  the  purp( 
playing  at  an  illegal  game,  such  as  hazard,  cannot  be  recovered  back :  M'Kinnell  v. 
inson,  3  M.  k  W.  434.     And  it  was  ruled  that  no  action  could  be  maintained  on  a 
00  a  cock-fight:  Squires  v.  Whisken,  3  Campb.  140.     And  see  as  to  the  offence  of 
ing  a  cock-pit,  ante^  p.  444. 

^t)  Clayton  v.  Jennings,  2  Blac.  R.  706.  .^ 

\k)  Jeffreys  v.  Walter,  1  Wils.  220;  Hodson  r.  Terrill,  3  Tyrw.  929  j  \  0.  kU.*t^  ^  (*^ 
B.  C.  L.  R.) 

(I)  Bones  v.  Booth,  2  Blac.  R.  1226 ;  Hodson  v,  Terrill,  tt^pra. 
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f  a  loser  preferred  an  iDdictment  against  a  winner  on  this  statute  of  Anne,  and 
grand  jury  found  the  bill,  the  Court  would  not  permit  an  information  to  be 
i  against  the  defendant,  although  *the  indictment  was  quashed,  and,  of  r^/^n^ 
rae,  the  defendant  never  tried  upon  it;  for  the  grand  jury  might  find  *- 
ther  bill  for  the  same  offence,  (m) 

Jpon  the  ground  that  the  judgment  of  the  Court  was  only  quod  convictus  esty 

was  to  be  the  foundation  of  an  action  to  recover  the  penalty,  it  was  urged  in 

case,  that  it  was  necessary  to  prove  the  sum  precisely  as  laid  in  the  indictment ; 

Lord  £llenborough,  C.  J.,  was  of  opinion  that  although,  if  the  prosecutor  had 

rred  in  the  indictment  that  the  defendants  had  won  any  bills  of  exchange  of  a 

sified  amount,  the  allegation  must  have  been  proved  as  laid ;  yet  that  since  the 

I  only  was  averred,  and  that  under  a  videlicet^  the  prosecutor  was  entitled  to 

ve  winning  of  a  smaller  sum.(n) 

Vhere  a  person  lost  money  by  gaming,  and  paid  it  by  a  check  on  a  banker, 
ch  was  cashed  by  the  banker  on  a  subsequent  day  in  a  different  parish,  it  was 
I,  that  the  offence  prohibited  by  the  9  Anne,  c.  14,  s.  2,  was  committed  where 
money  was  lost  and  won.  and  not  where  the  check  was  cashed ;  and  that  such  a 
isaction  was  substantially  a  gaming  for  ready  money,  and  not  a  gaming  on 
nt.(o)  And  a  strong  opinion  was  given  that  the  statute  was  confined  to  gaming 
ready  money ;  for  the  statute  was  not  confined  to  money  lost,  but  extended  to 
sr  things ;  and  it  was  a  very  violent  construction  to  suppose  that  it  was  intended 
'  to  apply  to  goods  that  a  party  might  have  about  his  person  at  a  gambling- 
se.  Why  should  it  not  apply  to  horses,  or  wine,  or  any  other  commodity  not 
portable  nature,  and  which,  therefore,  could  not  be  delivered  until  the  follow- 
day  at  the  least  ?(p) 

^n  indictment  alleged  that  the  prisoner  by  fraud,  unlawful  device,  and  iU-prac- 
in  playing  at  and  with  cards,  unlawfully  did  win  from  one  H.  F.  Bernard  to  a 
ain  person  unknown  a  certain  sum  of  money,  with  intent  to  cheat  the  said  H. 
Bernard  of  the  same,  and  it  was  moved,  in  arrest  of  judgment,  that  the  indict- 
t  was  bad  for  not  alleging  the  ownership  of  the  money  won  ;  but,  upon  a  case 
rved,  it  was  held  that  the  indictment  was  sufficient,  as  it  described  the  offence 
tie  words  of  the  statute. (^) 

a  the  preceding  case  some  of  the  judges  intimated  an  opinion  that  the  offence 
ht  be  committed,  although  no  money  were  actually  paid ;  as  the  word  "  win  " 
bt  be  construed  in  the  sense  of  obtaining  a  title  to  a  sum  of  money  by  becoming 
winner  of  a  stake ;  but  such  a  construction  is  plainly  inconsistent  with  the  latter 
of  the  clause,  for  how  can  a  person,  who  merely  obtains  a  title  to  a  thing,  **  be 
Ded  guilty  of  obtaining  such  money  or  valuable  thing  from  such  other  person  ?*' 
lowever,  a  case  were  to  occur  where  every  other  ingredient  of  the  offence  were 
'ed  except  the  payment  of  the  money,  the  party  might  be  convicted  of  an 
Dipt  to  commit  the  offence  under  the  14  &  15  Vict.  c.  100,  s.  9. 
^here  on  an  indictment  under  the  8  &  9  Vict.  c.  109,  s.  17,  it  ^appeared  r*i»9Q 
.  the  prisoners  began  to  play  skittles  in  the  prosecutor's  presence ;  and  ^  "^ 
ooe  of  them,  appeared  to  be  very  drunk,  and  played  so  badly  that  he  lost  every 
le  f  and  the  others  then  persuaded  the  prosecutor  to  play  with  B.,  and  stake 
e  sums  upon  the  game,  for  he  was  sure  of  winning ;  and  the  prosecutor  accord- 
y  did  play  with  B.  several  games  for  large  sums,  every  one  of  which  he  lost; 
the  prisoners,  having  got  all  the  the  prosecutor's  money,  ran  away ;  it  was  con- 
led  that  there  must  be  fraud  in  the  act  of  playing,  and  here  the  fraud  was 
»re  the  game  commenced ;  and  the  Recorder  held,  that  the  fraud  relied  on  must 
i  fraad  put  in  practice  during  the  game  itsel f.(r) 

n)  1  Hawk.  P.  C.  c.  92,  8.  56  ;  Anon.,  8  Mod.  187. 

»)  Bex  V.  Hill,  1  Starkie  R.  359.     And  sec  Rex  v.  Gilham,  6  T.  R.  265  ;  Rex  v.  Burdett, 

9rd  Raym.  149,  antej  p.  211 ;  Rex  v.  Baynes,  2  Lord  Raym.  1265. 

7)  Smith  V.  Bond,  11  M.  k  W.  549, 

p)  Ibid. 

g\  Reg.  V,  Moss,  D.  &  B.  G.  C.  104. 

r)  Beg.  V.  Bailey,  4  Cox  C.  C.  390.     The  prisoners  were  convicted  of  a  conspiracy  to 

tat.    It  was  also  contended  that  the  game  of  skittles  was  not  within  the  first  claase 

the  fcction ;  that  the  words  *'  other  game"  must  be  confined  to  the  same  sort  of  ^am^^ 
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Where  the  three  prisoDers  being  at  a  public  house  with  the  prosecutor,  one  of 
them,  in  concert  with  the  others,  placed  a  pen  case  on  the  table  and  left  the  room, 
and  whilst  he  was  absent  one  of  the  others  took  the  pen  out  of  the  case,  and  patt 
pin  in  its  place,  and  the  two  prisoners  induced  the  prosecutor  to  bet  with  the  third 
prisoner  when  he  returned  that  there  was  no  pen  in  the  case,  and  the  prosccator 
staked  fifty  shillings,  and  on  the  pen  case  being  turned  up  another  pen  fell  into  the 
prosecutor's  hand,  and  the  prisoners  took  the  money ;  it  seems  to  have  been  consi- 
dered clear  that  the  case  did  not  come  within  the  8  &  9  Vict.  c.  109,  s.  17.(«) 


*629]  *CHAPTER  THE  THIRTY-SEVENTH. 

OF  OFFENCES  RELATING  TO  DEAD  BODIES. 

It  is  an  indictable  offence  to  take  up  a  dead  body,  even  for  the  purpose  of  dis- 
section. Upon  an  indictment  for  this  offence  it  was  moved  in  arrest  of  judgment, 
that  if  it  were  any  crime,  it  was  one  of  ecclesiastical  cognizance  only ;  that  it  was 
not  made  penal  by  any  statute ;  and  that  the  silence  of  Stamford,  Hale,  and  Haw- 
kins upon  this  subject,  afforded  a  very  strong  argument  to  show  that  there  was  no 
such  offence  cognizable  in  the  criminal  courts.  But  the  Court  said,  "  that  common 
decency  required  that  the  practice  hhould  be  put  a  &top  to ;  that  the  offence  was 
cognizable  in  a  criminal  court,  as  being  highly  indecent,  and  centra  honos  mores, 
at  the  bare  idea  alone  of  which  nature  revolted.  That  the  purpose  of  taking  np 
the  body  for  dissection  did  not  make  it  less  an  indictable  offence;  and  that, as  it 
had  been  the  regular  practice  of  the  Old  Bailey,  in  modem  times,  to  try  charges  of 
this  nature,  many  of  which  had  induced  punishment,  the  circumstance  of  no  writ 
of  error  having  been  brought  to  reverse  any  of  these  judgments  was  a  strong  proof 
of  the  universal  opinion  of  the  profession  upon  this  subject ;  and  they,  therefore, 
refused  even  to  grant  a  rule  to  show  cause,  lest  that  alone  should  convey  to  the 
public  an  idea  that  they  entertained  a  doubt  respecting  the  crime  alleged.''(a)  To 
sell  the  de^d  body  of  a  capital  convict  for  the  purposes  of  dissection,  where  dis- 
section is  no  part  of  the  sentence,  is  a  misdemeanor,  and  indictable  at  common 
law.(6)*  ^  .      .  ,1 

It  is  an  offence  against  decency  to  take  a  person's  dead  body,  with  intent  to  sell 
or  dispose  of  it  for  gain  and  profit.  An  indictment  charged  (inter  alia)  that  the 
prisoner  a  certain  dead  body  of  a  person  unknown  lately  oefore  deceased  wilfoUy) 
unlawfully,  and  indecently  did  take  and  carry  away,  with  intent  to  sell  and  dispose 
of  the  same  for  gain  and  profit;  and  it  being  evident  that  the  prisoner  had  taken 
the  body  from  some  burial  ground,  though  from  what  particular  place  was  unce^ 
tain,  he  was  found  guilty  upon  this  count.  And  it  was  considered  that  this  was  so 
clearly  an  indictable  offence,  that  no  case  was  rcserved.(c) 

It  is  a  misdemeanor  at  common  law  to  remove  without  lawful  authority  a  corpse 

as  those  pretiously  specified,  which  were  all  games  of  chance ;  and  that  the  game  o(f^}^ 
ties  was  more  reasonably  included  within  the  latter  branch  of  the  clause  :  bat  no  opioioD 
was  expressed  on  this  point. 

(<)  Reg.  V.  Hudson,  Bell  C.  G.  263.  The  prisoners  were  convicted  of  a  coospirecjto 
cheat. 

(a)  Rex  V.  Lynn,  2  T.  Rep.  733  ;  1  Leach  497  ;  2  East  P.  C.  c.  16,  8.  89,  p.  652.  W  1 
Blac.  Com.  236,  237,  stealing  a  corpse  is  mentioned  as  a  matter  of  great  indecenc/ ;  *^j* 
the  law  of  the  Franks  is  mentioned  (as  in  Montesqu  Sp.  L.  b.  30,  ch.  19),  which  directed? 
that  a  person  who  bad  dug  a  corpse  out  of  the  ground,  in  order  to  strip  it,  should  be  bao' 
ished  from  society,  and  no  one  suffered  to  relieve  his  wants  till  the  relations  of  the  °®' 
ceased  consented  to  his  readmission. 

(6)  Rex  v.  Cundick,  D.  k  R.  N.  P.  G.  13,  Graham,  B. 

(c)  Rex  w.  Giles,  Bayley,  J. ;  MS.,  Bayley,  J.,  R.  &  R.  366,  note  (6).  And  see  Bex  »• 
Duffin,  R.  &  R.  365. 

1  Gomm.  V.  Loring,  8  Pick.  370. 
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I  a  grave  in  a  burying-ground  of  a  congregation  *of  Protestant  dis-  r9|ci*o(k 
an ;  and  is  no  defence  to  such  a  charge  that  the  motive  for  removing  *- 
eorpse  was  pious  and  laudable.  The  indictment  charged  the  defendant  with 
iwfollj  entering  a  burial-ground  belonging  to  a  congregation  of  Protestants  dis- 
ing  from  the  Church  of  England,  and  unlawfully  and  indecently  opening  the 
re  of  Louisa  Sharpe,  and  unlawfully  and  indecently  carrying  away  her  body, 
defendant's  mother  and  some  other  relations  had  been  buried  in  one  grave  in 
burying-ground  of  a  congregation  of  dissenters  at  Hitchin,  with  the  consent  of 
e  that  were  interested.  The  defendant's  father  had  recently  died,  and  the 
nc^ant  prevailed  on  the  wife  of  the  person  who  had  the  key  of  the  burying- 
ind  to  allow  him  to  cause  the  said  grave  to  be  opened,  upon  the  pretext  that 
fished  to  bury  his  father  in  that  grave,  and  in  order  to  examine  whether  the 
of  the  grave  would  admit  his  father's  coffin.  He  caused  the  coffins  of  his  step- 
lier  and  two  children  to  be  taken  out,  and  so  came  to  the  coffin  of  his  mother, 
*h  was  under  theirs,  and  was  much  decomposed,  and  caused  the  remains  of  this 
Q,  with  the  corpse  therein,  to  be  placed  in  a  shell  and  carried  to  a  cart  and 
en  some  miles  away  towards  a  churchyard  where  he  intended  to  bury  his 
sr's  corpse  with  the  remains  of  his  mother.  These  acts  were  done  without  the 
eot  of  the  congregation  or  the  trustees  having  the  legal  estate  in  the  ground ; 
the  jury  found  that  the  statement  of  the  defendant  that  he  intended  to  bury 
jither  there  was  only  a  pretext,  and  that  his  real  intention  from  the  beginning 
to  remove  his  mother's  corpse ;  but  that  he  acted  throughout  without  inten- 
il  disrespect  to  any  one,  being  actuated  by  motives  of  affection  to  his  mother  and 
iligious  duty :  and,  upon  a  case  reserved,  Erie,  J.,  delivered  judgment :  **  We 
vt  opinion  that  the  conviction  ought  to  be  affirmed.  The  defendant  was  wrong- 
'  in  the  burial-ground,  and  wrongfully  opened  the  grave,  and  took  out  several 
see,  and  carried  away  one.  We  say  he  did  this  wrongfully,  that  is  to  say,  by 
MUB8 ;  for  the  license  which  he  obtained  to  enter  and  open  from  the  person  who 
the  care  of  the  place,  was  not  given  or  intended  for  the  purpose  to  which  he 
ied  it,  and  was,  as  to  that  purpose,  no  license  at  all.  The  evidence  for  the 
scntion  proved  the  misdemeanor,  unless  there  was  a  defence.  We  have  con- 
-ed  the  grounds  relied  on  in  that  belief,  and,  although  we  are  fully  sensible  of 
estimable  motives  on  which  the  defendant  acted,  namely,  filial  affection  and 
;toa8  duty,  still  neither  authority  nor  principle  would  justify  the  position  that 
wrongful  removal  of  a  corpse  was  no  misdemeanor  if  the  motive  for  the  act 
rved  approbation.  A  purpose  of  anatomical  science  would  fall  within  that 
§ory.  Neither  does  our  law  recognize  the  right  of  any  one  child  to  the  corpse 
:b  parent  as  claimed  by  the  defendant.  Our  law  recognizes  no  property  in  a 
se,  and  the  protection  of  the  grave  at  common  law,  as  contradistinguished  from 
sBiaBtical  protection  to  consecrated  ground,  depends  upon  this  form  of  indict- 
ty  and  there  is  no  authority  for  saying  that  relationship  will  justify  the  taking 
rpae  away  from  the  grave  where  it  has  been  buried."(J ) 
-  A  man  is  bound  to  give  Christian  burial  to  his  deceased  child,  if  he  has  r:(ef«Qi 
means  of  doing  so ;  but  he  is  not  liab'e  to  be  indicted  for  a  nuisance  for  *- 
burying  his  child,  if  he  has  not  the  means  of  providing  burial  for  it.  He 
lot  sell  the  body,  put  it  into  a  hole,  or  throw  it  into  a  river ;  but  unless  he  has 
means  of  giving  the  body  Christian  burial,  he  is  not  liable  to  be  indicted,  even 
igh  a  nuisance  may  be  occasioned  by  leaving  the  body  unburied,  for  which  the 
BD  officer  would  probably  be  liable."(e)  The  prisoner  was  indicted  for  having 
tected  and  refused  to  bury  the  body  of  his  deceased  child,  whereby  a  nuisance 
created.  The  prisoner,  at  the  time  of  the  death  of  his  child,  was  a  pauper 
tiving  parochial  relief  from  a  parish  in  the  Leicester  union,  and  soon  after  the 

r)  Reg.  P.  Sharpe,  D.  &  B.  C.  C.  160. 

•)  Lord  Campbell,  C.  J.,  in  Reg.  r.  Vann,  2  Den.  C.  C.  325.  The  7  &  8  Vict.  c.  101,  p. 
enaetf  that  it  shall  be  lawful  for  guardians,  or  where  there  are  no  guardians,  for  the 
riMrt  to  burj  the  body  of  any  poor  person,  which  may  be  within  their  parish  or  union 
Metively,  and  to  charge  the  expense  thereof  to  any  parish  under  their  control,  to 
icb  SQcb  person  may  have  been  chargeable,  or  in  which  he  may  hare  died,  or  otherwise 
vldch  inch  body  may  be. 
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death  of  the  child  he  applied  to  the  relieving  officer  of  that  parish  for  assistanc 
to  bury  the  child.  The  relieving  officer  required  the  prisoner  to  sign  an  undo 
taking,  on  demand,  to  repay  the  guardians  of  the  union  the  sum  advanced  by  wa 
of  loan  in  payment  for  the  coffin  and  ground  for  the  child.(/)  This  was  refuse 
by  the  prisoner,  and  the  relieving  officer  refused  to  render  him  any  assistance  i 
the  burial  of  the  child,  and  the  body  in  consequence  remained  unburied  and  oca 
sioned  a  nuisance.  The  jury  were  directed  that  the  prisoner  was  bound  to  provid 
for  the  burial  of  his  deceased  child,  if  he  could  by  any  lawful  way  procure  tb 
means  of  doing  so ;  and  that  as  the  prisoner  had  been  offered  relief  for  the  purpoe 
of  burial  by  way  of  loan,  he  was  bound  to  receive  it,  and  that  consequently  he  wa 
not  excused  from  his  liability  to  provide  for  the  int<irment  of  the  deceased,  an 
was  liable  to  be  convicted  for  the  nuisance.  But,  upon  a  case  reserved,  the  jud^ 
were  unanimously  of  opinion  that  this  direction  was  "wrong;  for  although  it  wa 
perfectly  true  that  the  prisoner,  if  he  had  the  means,  was  bound  to  provide  for  th 
burial  of  his  child,  yet  he  was  not  bound  to  incur  a  debt  for  that  purpose,  an 
consequently  he  was  not  bound  to  accept  the  loan  on  the  terms  proposed  to  him.(^ 

The  refusal  or  neglect  to  bury  dead  bodies  by  those  whose  duty  it  is  to  perfon 
the  office,  appears  also  to  have  been  considered  as  a  misdemeanor.  Thus,  Abne] 
J.,  in  delivering  the  opinion  of  the  Court  of  Common  Pleas,  said,  "  The  burial  c 
the  dead  is  (as  I  apprehend)  the  duty  of  every  parochial  priest  and  minister ;  an 
if  he  neglect  or  refuse  to  perform  the  office,  he  may,  by  the  express  words  of  Cano 
86,  be  suspended  by  the  Ordinary  for  three  months.  And  if  any  temporal  incoi 
veniencc  arise,  as  a  nuisance,  from  the  neglect  of  the  interment  of  the  dead  corpsi 
he  is  punishable  also  by  the  temporal  Courts,  by  indictment  or  information  ."(A) 
*(\^'^1  ^It  was  held,  after  elaborate  argument,  that  a  child  who  has  receive 
"-'  the  outw;.rd  and  visible  form  of  baptism  by  a  dissenting  minister,  not  bein 
a  lawful  minister  of  the  Church  of  England,  nor  episcopally  ordained,  is  to  be  cot 
sidered  as  baptized,  and  is  entitled  to  have  the  burial  service  read  at  its  intermen 
by  the  clergyman  of  the  parish  in  which  it  dies ;  and  that  the  refusal  to  read  th 
service  over  a  child  so  baptized  brings  the  party  so  refusing  within  the  provision 
of  Canon  86,  and  the  Court  is  bound  to  pronounce  that  the  party  is  subject  to  suf 
pension  for  three  months,  and  also  to  the  costs  of  the  proceedings  (i) 

The  right  of  sepulture  in  the  parish  churchyard  is  a  common  law  right ;  but  th 
mode  of  burial  a  subject  of  ecclesiastical  cognizance  alone.  If  therefore  a  clergymt] 
were  absolutely  to  refuse  to  bury  the  body  of  a  dead  person  brought  for  intermen 
in  the  usual  way,  it  seems  that  the  Court  of  Queen's  Bench  would  grant  a  mandamu 
to  compel  him  to  inter  the  body ;  but  that  Court  will  not  grant  a  mandamus  U 
compel  a  clergyman  to  bury  a  body  in  an  unusual  and  extraordinary  manner,  e.  g 
in  an  iron  coffin.(A;) 

Every  person  dying  in  this  country  and  not  within  certain  exclusions  laid  dowE 
by  the  ecclesiastical  law,  has  a  right  to  Christian  burial ;  and  that  implies  the  righl 
to  be  carried  from  the  place  where  his  body  lies  to  the  parish  cemetery.(/)  Th« 
common  law  casts  on  some  one  the  duty  of  carrying  to  the  grave,  decently  covered 
the  dead  body  of  any  person  dying  in  such  a  state  of  indigence  as  to  leave  no  funcS 

\f)  This  was  done  under  an  order  of  the  poor  law  commissioners  and  an  order  of  t^ 
guardians. 

{g)  Reg.  V.  Vann,  supra. 

(A)  Andrews  v.  Cawihorne,  Willes  537,   note  (a).     Abney,  J.,  cited  a  case,  H.  7  G.    2, 
B.  R.  where  the  Court  made  a  rule  upon  the  Rector  of  Daventry,  in  NorthamptoDsbire,  to 
show  cause  why  an  information  should  not   be  tiled,  because  he  neglected  to  borj  a  ^oor 
parishioner  who  died  in  that  parish.     See  this  case  as  stated  in  .Mastin  v.  Escott,  reported 
by  Dr.  Curteis,  p.  268,  and  the  afBda?its  used  in  it,  in  the  Appendix  to  that  case,  p-  -^^i 
et  teq. 

(t)  Mastin  v.  Escott,  decided  in  the  Arches  Court  of  Canterbury,  May  8th,  1841,  by  Sir  H. 
Jenner,  and  reported  by  Dr.  Curteis.  The  ground  of  this  decision  was  that  a  child  bap- 
tized by  a  layman  was  validly  baptized,  and  a  Wesleyan  minister,  by  whom  the  chiW*** 
baptized,  could  be  considered,  with  reference  to  this  question,  in  no  other  light  thanasa 
layman.  In  Kemp  r.  Wickes,  3  Phill.  Rep.  264,  a  similar  decision  bad  been  made  wiUi 
reference  to  a  person  baptized  by  a  minister  of  the  Calvinistic  Independents. 

(A-)  Rex  r.  Coleridge,  2  R.  &  Aid.  806. 

(/)  Per  Lord  Denman,  C  J.,  Reg.  v.  Stewart,  12  A.  &  B.  773. 
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for  that  purpose. (til)  It  should  seem  that  the  person  under  whose  roof  a  poor 
person  dies  is  bound  to  carry  the  body,  decently  covered,  to  the  place  of  burial :  he 
cannot  keep  him  unburied,  nor  do  anything  which  prevents  Christian  burial ;  he 
cannot,  therefore  cast  him  out,  so  as  to  expose  the  body  to  violation,  or  to  offend  the 
feelings  or  endanger  the  health  of  the  living :  and,  for  the  same  reason,  he  cannot 
carry  him  uncovered  to  the  grave.  It  will  probably  be  found,  therefore,  that  where 
a  pauper  dies  in  any  parish  house,  poor  house,  or  union  house,  that  circumstance 
casts  on  the  parish  or  union,  as  the  case  may  be,  to  bury  the  body;  not  by  virtue  of 
the  statute  of  Elizabeth,  but  on  the  principles  of  the  common  law.(n)  But  the 
duty  is  not  cast  upon  the  overseers,  where  the  death  does  not  take  place  under  the 
roof  of  any  parish  house,  or  that  which,  under  the  circumstances,  may  be  considered 
as  such.  A  married  woman  residing  with  her  husband  in  a  parish  was  admitted 
as  an  in-patient  in  a  hospital  in  that  parish,  and  died  in  it,  and  the  husband  was 
unable  from  poverty  to  take  the  body  away  and  bury  it;  he  was  receiving  weekly 
relief  from  the  parish  and  he  believed  that  he  was  settled  in  it.  The  parish  officers 
*bad  been  requested  to  bury  the  body,  but  had  refused.  The  Court  of  Queen's  r*/»oQ 
Bench  held  that  the  burial  of  a  pauper  receiving  relief,  but  not  dying  in  any  *- 
parish  house,  was  not  within  the  objects  of  43  Eliz.  c.  2,  expressed  or  implied ;  and, 
after  laying  down  the  principles  above  stated,  held  that  those  principles  would  rather 
oast  the  burden  on  the  hospital  than  on  the  parish,  and  formed  an  additional, 
though  not  a  necessary  reason  for  holding  that  the  parish  was  not  bound  to  bury 
the  body.Co) 

The  7  &  8  Vict.  c.  101,  s.  31,  makes  it  lawful  for  guardians,  or  where  there  are 
BO  ^ruardians  for  overseers,  to  bury  the  body  of  any  poor  person  which  may  be 
within  the  parish  or  union,  and  to  charge  the  expense  to  any  parish  within  their 
control  to  which  such  person  may  have  been  chargeable,  or  in  which  he  may  have 
died,  or  otherwise  in  which  such  body  may  be ;  and  unless  the  guardians,  in  com- 
pliance with  the  desire  of  such  person  expressed  in  his  lifetime,  or  by  any  of 
lis  relations,  or  for  any  other  cause,  direct  the  body  to  be  buried  in  the  church- 
^rard  or  burial-ground  of  the  parish  to  which  such  person  has  been  chargeable 
Cwhich  they  are  authorized  to  do),  every  dead  body  which  the  guardians  or  any  of 
^heir  officers  duly  authorized  shall  direct  to  bo  buried  at  the  expense  of  the  poor- 
rates  shall  (unless  the  deceased  person  or  the  husband  or  wife  or  next  of  kin  of 
each  deceased  person  have  otherwise  desired)  bo  buried  in  the  churchyard  or  other 
consecrated  burial-ground  in  or  belonging  to  the  parish,  division  of  paiish,  chapelry 
or  place  in  which  the  death  may  have  occurred ;  and,  after  providing  for  the  burial 
fees,  the  clause  forbids  any  officer  connected  with  the  relief  of  the  poor  to  receive 
any  money  for  the  burial  of  the  body  of  any  poor  person,  or  to  act  as  undertaker 
for  personal  gain  or  reward,  or  to  receive  any  money  from  any  dissecting  school  or 
school  of  anatomy  or  hospital  or  from  any  person  to  whom  any  such  body  may  be 
delivered,  or  to  derive  any  personal  emolument  for  or  in  respect  of  the  burial  or 
disposal  of  any  such  body,  under  a  penalty  recoverable  before  two  justices  of  the 
peace.  (/>) 

The  2  &  3  Will.  4,  c.  75,  "  An  Act  for  regulating  Schools  of  Anatomy,"  author- 
izes the  Secretary  of  State  for  the  Home  Department  to  grant  ''  a  liceuse  to  prac- 
tice anatomy  to  any  fellow  or  member  of  any  college  of  physicians  or  surgeons,  or 
to  any  graduate  or  licentiate  in  medicine,  or  to  any  person  lawfully  qualified  to 
practice  medicine  in  any  part  of  the  United  Kingdom,  or  to  any  professor  or 
teacher  of  anatomy,  medicine,  or  surgery,  or  to  any  student  attending  any  school  of 
nnatomy,  on  application  from  such  party  for  such  purpose,  countersigned  by  two  of 
bis  Majesty's  justices  of  the  peace  acting  for  the  county,  city,  borough,  or  place 
wherein  such  party  resides,  certifying  that,  to  their  knowledge  or  belief,  such  party 
83  applying  is  about  to  carry  on  the  practice  of  anatomy.'' 

(m)  Per  Lord  Denman,  C.  J.,  Ibid.  (n)  Ibid. 

(0)  Reg.  V.  Stewart,  supra. 

(p)  The  18  &  19  Vict.  c.  79,  s.  1,  where  the  burial-ground  of  a  parish  is  closed  or  over- 
crowded, empowers  the  guardians  or  overseers  to  bury  the  poor  in  a  neighboriii);  parish  ; 
and  lec.  2  empowera  them  to  enter  into  agreement  with  cemetery  companies  and  burial 
boards  for  the  burial  of  the  poor. 
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Sec.  2  The  Secretary  of  State  may  appoint  inspectors  of  places  where  anatomy 
*fi^4.1  ^®  carried  on ;  and  by  sec.  3,  may  direct  what  ^district  such  inspectors  shall 
^  superintend.  Sec.  4,  every  inspector  is  to  make  a  quarterly  return  to  the 
Secretary  of  Stato  of  every  body  that,  during  the  preceding  quarter,  has  been  re- 
moved for  examination  to  every  separate  place  in  his  district  where  anatomy  is 
carried  on,  distinguishing  the  sex,  and,  as  far  as  is  known  at  the  time,  the  name 
and  age  of  each  person  whose  body  was  so  removed. 

Sec.  5.  Inspectors  may  visit  and,  inspect,  at  any  time,  any  place,  within  their 
district,  notice  of  which  place  has  been  given,  that  it  is  therein  intended  to  prac- 
tice anatomy. 

Sec.  7.  **  It  shall  be  lawful  for  any  executor  or  other  party  having  lawful  posses- 
sion of  the  body  of  any  deceased  person,  and  not  being  an  undertaker  or  other 
party  intrusted  with  the  body  for  the  purpose  only  of  interment,  to  permit  the  body 
of  such  deceased  person  to  undergo  anatomical  examination,  unless,  to  the  know- 
ledge of  such  executor  or  other  party,  such  person  shall  have  expressed  his  desire, 
either  in  writing  at  any  time  during  his  life,  or  verbally  in  the  presence  of  two  or 
more  witnesses  during  the  illness  whereof  he  died,  that  his  body  after  death  might 
not  undergo  such  examination,  or  unless  the  surviving  husband  or  wife,  or  any 
known  relative  of  the  deceased  person,  shall  require  the  body  to  be  interred  with- 
out such  examination.'' 

Sec.  8.  *'  If  any  person,  either  in  writing  at  any  time  during  his  life,  or  verbally 
in  the  presence  of  two  or  more  witnesses  during  the  illness  whereof  he  died,  shall 
direct  that  his  body  after  death  be  examined  anatomically,  or  shall  nominate  any 
party  by  this  Act  authorized  to  examine  bodies  anatomically  to  make  such  examina- 
tion, and  if,  before  the  burial  of  the  body  of  such  person,  such  direction  or  nomi- 
nation shall  be  made  known  to  the  party  having  lawful  possession  of  the  dead  body, 
then  such  last-mentioned  party  shall  direct  such  examination  to  be  made,  and,  in 
case  of  any  such  nomination  as  aforesaid,  shall  rcquci^t  and  permit  any  party  so 
authorized  and  nominated  as  aforesaid  to  make  such  examination,  unless  the  deceased 
person's  sur\^iving  husband  or  wife,  or  nearest  known  relative,  or  any  one  or  more  of 
such  person's  nearest  known  relatives,  being  of  kin  in  the  same  degree,  shall  require 
the  body  to  be  interred  without  such  examination." 

Sec.  9.  No  body  is  to  be  removed  for  anatomical  examination  from  the  place  where 
such  person  died  until  after  forty-eight  hours  from  the  death,  nor  unless  a  certificate, 
stating  in  what  manner  such  person  came  by  his  death,  shall  have  been  given  by  tJie 
'  medical  man  who  attended  such  person,  or  who  examined  the  body  after  death. 

Sec.  10.  "It  shall  be  lawful  for  any  member  or  fellow  of  any  collie  of  physi- 
cians or  surgeons,  or  any  graduate  or  licentiate  in  medicine,  or  any  person  lawfully 
qualified  to  pnictice  medicine  in  any  part  of  the  United  Kingdom,  or  any  professor, 
teacher,  or  student  of  anatomy,  medicine,  or  surgery,  having  a  license  from  his 
Majesty's  principal  Secretary  of  State  or  chief  secretary  as  aforesaid,  to  receive  or 
possess  for  anatomical  examination,  or  to  examine  anatomically,  the  body  of  any 
person  deceased,  if  permitted  or  directed  so  to  do  by  a  party  who  had  at  the  time  of 
giving  such  permission  or  direction  lawful  possession  of  the  body,  and  who  had 
*f5^^1  P^^^^j  ^"  pursuance  of  the  provisions  of  this  Act,  to  *permit  or  cause  thte- 
^  body  to  be  so  examined,  and  provided  such  certificate  as  aforesaid  were  de — 
livered  by  such  party  together  with  the  body." 

Sec.  11.  Such  persons  are  to  receive  a  certificate  with  the  body,  and  transmit!^ 
and  a  return  of  the  time  the  body  was  received,  and  other  matters,  to  the  inspector 
of  the  district. 

Sec.  12.  Notice  is  to  be  given  to  the  Secretary  of  State  of  places  where  anatomy 
is  intended  to  be  practiced. 

Sec.  13.  Bodies  are  to  be  removed  in  a  decent  coffin  or  shell,  and  after  uIlde^ 
going  anatomical  examination  are  to  be  decently  interred  in  consecrated  groundl  <,  ^^ 
in  some  public  burial-ground,  in  use  for  persons  of  that  religious  persuasiov^B  ^ 
which  the  person  whose  body  was  so  removed  belonged. 

Sec.  14.  "  No  member  or  fellow  of  any  college  of  physicians  or  sui^geons,  nor  ^1 
graduate  or  licentiate  in  medicine,  nor  any  person  lawfully  qualified  to  pra^?^ 
medicine  in  any  part  of  the  United  Kingdom,  nor  any  professor,  teacher,  or  stOL^^ 
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of  anatomy,  medicine,  or  surgery,  having  a  license  from  his  Majesty's  principal 
Secretary  of  State  or  chief  Secretary  as  aforesaid,  shall  be  liable  to  any  prosecu- 
tion, penalty,  forfeiture,  or  punishment  for  receiving  or  having  in  his  possession  for 
anatomical  examination,  or  for  examining  anatomically,  any  dead  human  body, 
according  to  the  provisions  of  this  Act." 

Sec.  15.  The  Act  is  not  to  prohibit  pott  mortem  examinations  directed  by  com- 
petent authority. 

Sec.  18.  "  Any  person  offending  against  the  provisions  of  this  Act  in  England  or 
Ireland  shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor,  and  being  duly 
convicted  thereof,  shall  be  punished  by  imprisonment  for  a  term  not  exceeding 
three  months,  or  by  a  fine  not  exceeding  fifty  pounds,  at  the  discretion  of  the  Court 
before  which  he  shall  be  tried ;  and  any  person  offending  against  the  provisions  of 
this  Act  in  Scotland  shall,  upon  being  duly  convicted  of  such  offence,  be  punished  by 
imprisonment  for  a  term  not  exceeding  three  months,  or  by  a  fine  not  exceeding  fifty 
pounds,  at  the  discretion  of  the  Court  before  which  he  shall  be  tried." 

Sec.  19.  "  The  words  *  person*  and  *  party'  shall  be  respectively  deemed  to  include 
any  number  of  persons,  or  any  society,  whether  by  charter  or  otherwise ;  and  the 
meaning  of  the  aforesaid  words  shall  not  be  restricted  although  the  same  may  be  sub- 
sequently referred  to  in  the  singular  number  and  masculine  gender  only." 

The  prisoner,  the  master  of  a  workhouse,  was  indicted  for  disposing  of  the  dead 
iMMlies  of  some  of  the  paupers  who  died  in  the  workhouse,  for  the  purpose  of  dissec- 
tion, and  for  gain  and  profit  to  himself     He  had  in  collusion  with  an  undertaker 
used  the  bodies  of  several  paupers  to  be  shown  to  their  relatives  in  coffins,  and  every 
ppearancc  of  regular  funerals  to  be  gone  through,  and  the  relatives  followed  to  the 
cemetery  what  they  supposed  to  be  the  body  of  the  deceased,  when  in  reality  just 
l)re  the  funeral  left  the  workhouse,  other  coffins  were  substituted  for  those  the  rela- 
had  seen,  and  the  bodies  were  in  the  evening  taken  to  Guy's  Hospital  for  dissec- 
tion, all  the  necessary  formalities  required  by  the  2  &  3  Will.  4,  c.  75,  having  been 
duly  complied  with.      In   no  case  did  the  relatives  of   the  deceased   persons  in 
*tenn8  require  that  their  bodies  should  be  buried  without  anatomical  exaniina-'  r*f»q/^ 
t*on;  and  indeed  they  appeared  to  have  believed  that  the  bodies  were  buried    - 
"Without  any  such  examination.     It  did  not  appear  that  the  prisoner  made  any  regular 
^s^^arge  to  tne  hospital  or  surgeons  in  respect  of  the  bodies  supplied  to  them ;  but  in 
1866  he  received  £19  lOs.,  and  in   1857  £26  from  Guy's  Hospitol  as  gratuities  for 
"ia  trouble  in  going  through  the  formalities,  giving  the  notices  and  obtaining  the 
^rtificates  required  by  the  Anatomy  Act,  and  the  amount  paid  him  was  in  propor- 
tion to  the  number  of  bodies  supplied.     These  payments  were  in  contravention  of 
^he  7  &  8  Vict.  c.  101,  s.  31.     The  jury  found  that  the  prisoner  caused  the  dead 
wdies  of  four  paupers  to  be  delivered  to  the  undertaker,  and  delayed  the  burial  of 
t-hem  for  an  unreasonable  length  of  time,  in  order  that  they  might  be  dissected  in 
^e  meantime,  and  that  he  did  so  for  gain  and  profit  for  himself;  and  that  he  caused 
^■*e  appearance  of  a  funeral  of  such  bodies  to  be  gone  through,  with  a  view  to  prevent 
t-Heir  relatives  requiring  the  bodies  to  be  interred  without  being  subject  to  ana- 
Jomical  examination,  and  that,  but  for  such  supposed  funeral,  the  relatives  would 
**^Ve  required  the  bodies  to  be  buried   without  anatomicid  examination.     It  was 
^"j<5cted  that  the  prisoner  having  lawful  possession  of  the  bodies  as  master  of  the 
^^orkhouse,  might  lawfully  do  what  he  had  done,  as  no  relative  had  required  the 
^^^ies  to  be  buried  without  anatomical  examination  ;  and  upon  a  case  reserved  it  was 
^^M  that  this  objection  Wiis  valid,  as  all  that  was  done  by  the  prisoner  was  done 
*p^^rding  to  law,  for  he  had  legal  possession  of  the  bodies,  and  ho  did  with  them 
^*^^t  which  the  law  authorized  him  to  do.     And  though  he  fraudulently  prevented  the 
^^^a^tives  from  requiring  the  bodies  to  be  buried  without  anatomical  examination,  yet 
*^t  did  not  take  away  the  protection  given  to  him  by  the  statute. (//) 


C9)  R«g.  V,  Feist,  D.  k  B.  C.  C.  590.     This  decision  seems  clearly  wronj^,  as  the  master 

*    %  workhouse  is  plainly  merely  the   servant  of  the  guardians  or  parish  officers,  and  the 

?^^«eMion  of  the  workhouse  is  in  them  :  Governors  of  the  Poor  of  Bristol  r.  Waite,  5  A. 

^^^.  1  (31  B.  G.  L.  R.).     And  the  master  of  a  workhouse  has  no  more  possession  of  the 

s^^gt  in  the  workhoase  than  any  servant  of  the  things  in  his  master's  house.     The  deal- 

'^^  with  the  dead  bodies  by  the  prisoner  was,  therefore,  a  wholjy  illegal  act.     The  Cqn^xx 
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Provision  has  been  made  by  statute  for  the  suitable  interment  of  such  dead  bodies 
as  may  be  cast  on  shore  from  the  sea.  The  48  Geo.  3,  c.  75,  enacts  that  the  chuidio 
wardens  and  overseers  of  parishes  in  England,  in  which  any  dead  body  shall  be 
found  thrown  in,  or  cast  on  shore  from  the  sea,  shall,  upon  notice  of  the  body  Ijing 
within  their  parishes,  cause  the  same  to  be  forthwith  removed  to  some  convenieDt 
place ;  and  with  all  convenient  speed  to  be  decently  interred  in  the  churchyard  or 
burial-ground  of  such  parishes:  and  if  the  body  be  thrown  in,  or  cast  on  shore  in 
any  extra-parochial  place,  where  there  is  no  churchwarden  or  overseer,  a  similar 
duty  is  imposed  upon  the  constable  or  headborough  of  such  place,  (r) 
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It  is  further  enacted,  that  every  minister,  parish  clerk,  and  ^sexton  of  die 


respective  parishes,  shall  perform  their  duties  as  is  customary  in  other 
funerals,  and  admit  of  such  dead  body  being  interred,  without  any  improper  loss  of 
time ;  receiving  such  sums  as  in  cases  of  burials  made  at  the  expense  of  the  par- 
ishes (s)  The  statute  provides  also  as  to  the  expenses  of  such  burials,  and  the 
raising  of  money  to  defray  them  j  gives  a  reward  of  five  shillings  to  the  persons  fint 
giving  notice  to  the  parish  officers,  or  to  the  constable  or  headborough  of  an  extn- 
parochial  place,  of  any  dead  body  being  cast  on  shore ;  and  imposes  a  penalty  of  ^t 
pounds  on  persons  finding  dead  bodies  and  not  giving  notice,  and  on  parish  officers 
neglecting  to  execute  the  Act  (^)  An  appeal  to  the  quarter  sessions  is  also  given  to 
any  person  thinking  himself  aggrieved  by  anything  done  in  pursuance  of  the 
Act.(w) 

The  preventing  a  dead  body  from  being  interred  has  been  considered  as  an  in- 
dictable offence.  Thus,  the  master  of  a  workhouse,  a  surgeon,  and  another  persoo, 
were  indicted  for  a  conspiracy  to  prevent  the  burial  of  a  person  who  had  died  in  a 
workhouse.(v)  And  though  Hyde,  C.  J.,  upon  a  question  how  far  the  forbearance 
to  sue  one  who  fears  to  be  sued,  is  a  good  consideration  for  a  promise.(tr)  cited  a 
case  where  a  woman  who  feared  that  the  dead  body  of  her  son  would  be  arrested 
for  debt  was  holden  liable,  upon  a  promise  to  pay  in  consideration  of  forbearanee, 
though  she  was  neither  executrix  nor  administratrix  ;(x)  yet  the  other  judges  are 
said  to  have  doubted  of  th\s;(i/)  and  in  a  recent  case  Lord  Ellenborougb,  C.  J., 
said  it  would  be  impossible  to  contend  that  such  a  forbearanee  could  be  a  good  con- 
sideration for  an  assumpit.C^:)  Lord  Ellenborougb,  C.  J.,  continued,  "  to  seiie  a 
dead  body  upon  any  such  pretence  would  be  contra  hanos  mores ,  and  an  extortion 
upon  the  relatives."  And  in  a  subsequent  part  of  the  case,  his  Lordship  said,  ^'As 
to  the  case  cited  by  Hyde,  0.  J.,  of  a  mother  who  promised  to  pay  on  forbearance 
of  the  plaintifi"  ta  arrest  the  dead  body  of  her  son,  which  she  feared  he  was  abont 
to  do,  it  is  contrary  to  every  principle  of  law  and  moral  feeling :  such  an  act  is  re- 
volting to  humanity,  and  illegal."* 

A  gaoler  has  no  right  to  detain  the  body  of  a  person  who  died  in  prison  for  any 
debts  due  to  himself.  Where,  therefore,  a  gaoler  refused  to  deliver  up  the  body  of 
a  person,  who  had  died  while  a  prisoner  in  execution  in  his  custody,  to  the  execu- 

intimatcd  that  possibly  the  prisoner  and  undertaker  might  have  been  indicted  for  a  con- 
spiracy to  prevent  the  relatives  making  the  requisition  ;  or  that  the  prisoner  naigbt  be 
indicted  for  preventing  the  requisition  being  made.  Quare^  whether  an  indictment  would 
have  lain  for  causing  the  funeral  service  to  be  performed  over  the  empty  coffins? 

(r)  48  Geo.  3,  c.  75,  s.  1.  («)  Id.  Ibid.,  s.  2^ 

(t)  Ibid.,  SB.  1,  3,  4,  5,  6,  7,  8,  12,  13,  14.  («)  Id.,  sec.   10. 

(w)  Rex  V.  Young,  cited  in  Rex  t>.  Lynn,  2  T.  R.  734. 

(tc)  Quick  V.  Coppleton,  1  Vent.  161. 

(x)  The  name  of  the  case  is  not  mentioned ;  but  it  is  said  that  Hyde,  C.  J.,  cited  it  ** 
a  case  that  occurred  in  the  Court  of  Common  Pleas  when  he  sat  there. 

(y)  Quick  v.  Coppleton,  1  Vent.  161. 

(z)  Jones  V.  Ashburuham,  4  East  460. 


^  A  case  of  this  nature  was  brought  by  indictment  before  the  Supreme  Court  of  M**^' 
chusetts,  in  the  county  of  Barnstable.  It  was  tried  at  nisi  print,  before  Chief  Jo**'J* 
Parsons ;  the  defendants  were  convicted,  and  a  small  fine  imposed  upon  them,  apoo  to^ 
ground  that  they  were  ignorant  that  it  was  an  offence.  In  this  case  the  corpse  ^ 
arrested  apon  a  civil  process  for  debt,  on  its  way  to  the  grave,  in  the  public  btgh**^' 
in  the  presence  of  the  friends  of  the  deceased,  and  of  a  procession  which  attended  <** 
funeral. 
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on  of  the  deceased,  unless  they  would  satisfy  certain  claims  made  against  the  de- 
leieed  by  the  <i;aoIer,  the  Court  of  Queen's  Bench  issued  a  mandamus^  peremptory 
Q  the  first  instAnce,  commanding  that  the  body  should  be  delivered  up  to  the  ezec- 
itor8.(a)  And  a  gaoler  is  indictable  at  common  law  for  detaining  the  body  of  a 
leraon  who  has  died  in  gaol  io  order  to  compel  the  payment  of  certain  claims  made 
sj  the  gaoler.  An  indictment  stated  that  a  prisoner  had  died  in  gaol,  and  r^ooo 
he  body  remained  in  gaol  in  the  *po8sessirn  of  the  defendant,  then  being  ^ 
:aoler ;  and  the  executors  requested  him  to  deliver  up  the  body  to  them,  and  suffer 
hem  to  take  it  away,  in  order  that  they  might  bury  it :  and  it  thereupon  became 
he  defendant's  duty  to  deliver  up  the  body,  but  that  he  refused  to  do  so,  and  un- 
Awfully,  and  in  abuse  of  his  office,  without  legal  authority  or  excuse,  and  against 
be  will  of  the  executors,  detained  the  body  a  long  time  in  gaol,  until  the  defendant 
mkwfully  and  indecently  buried  the  body  without  any  rite  of  Christian  burial,  or 
nj  funeral  ceremony  or  observance,  in  a  place  not  being  a  consecrated  burial- 
ironnd,  or  a  customary  or  fit  place  for  burial,  (to  wit),  a  yard  within  the  precincts 
f  the  gaol.  The  second  count  alleged  a  refusal  to  deliver  up,  &c.,  unless  the  execa- 
ors  would  not  account  with  the  defendant  concerning  certain  claims  of  money, 
rhich  he  pretended  to  have  against  the  deceased's  estate,  and  pay  the  defendant 
rhat  should  appear  due ;  that  the  defendant  wrongfully  detained,  &c.,  under  pre* 
ezt  of  such  claims,  the  executors  not  accounting,  &c.,  until,  &c.,  when  he  buried, 
EC.  Maule,  J.,  said,  at  the  close  of  the  case,  that  the  notion  of  a  gaolor  being 
uthorized  to  detain  a  dead  body  on  account  of  pecuniary  claims  was  a  mistake, 
od  that  a  gaoler  doing  so  was  guilty  of  a  misconduct  in  his  public  character,  for 
rhich  he  was  liable  to  prosecution. (6) 

An  indictment  will  lie  for  wilfully  obstructing  and  interrupting  a  clergyman  in 
eading  the  burial  service,  and  interring  a  corpse ;  but  such  an  indictment  must 
Uege  that  the  person  obstructed  was  a  clergyman,  and  that  he  was  in  the  execu- 
ion  of  his  office,  and  lawfully  burying  ^the  corpse;  and  it  must  also  show  how  the 
itrty  was  obstructed,  as  by  setting  out  the  threats  and  menaces  used.  And  it  is 
lot  sufficient  to  allege  that  the  party  did  unlawfully,  by  threats  and  menaces,  pre- 
ent  the  burial. (c) 

There  is  one  case  in  which  the  too  speedy  interment  of  a  dead  body  may  be  an 
odictable  offence ;  namely,  where  it  is  the  body  of  a  person  who  has  died  of  a 
iolent  death.  In  such  case,  by  Holt,  C.  J.,  the  coroner  need  not  go  ex  officio  to 
ike  the  inquest,  but  ought  to  be  sent  for,  and  that  when  the  body  is  fresh ;  and  to 
Niry  the  body  before  he  is  sent  for,  or  without  sending  for  him,  is  a  misde- 
vmxkOT.id)  It  is  also  laid  down  that  if  a  dead  body  in  prison,  or  other  place, 
vhereupon  an  inquest  ought  to  be  taken,  be  interred  or  suffered  to  lie  so  long  that 
t>  putrefy  before  the  coroner  has  viewed  it,  the  gaoler  or  township  shall  be 
imerced.(«} 


♦CHAPTER  THE  THIRTY-EIGHTH.  [*639 

►P  OOINQ   ARMED   IN   THE   NIGHT-TIME   FOR    THE   DESTRUCTION   OP   GAME,   AND 

OF    ASSAULTING    GAMEKEEPERS. 

Before  proceeding  to  the  proper  subject  of  this  chapter,  it  may  be  well  to  say 
few  words  as  to  the  property  in  game,  in  order  to  remove  doubts  which  have 

(a)  Reg.  p.  Fox,  2  Q.  B.  247  (42  E.  C.  L.ll.). 

{h)  Reg.  V.  Scott,  2  Q.  B.  248  (42  E.  C.  L.  R).  It  is  said  that  it  was  alleged  that  there 
^^K  sotne  necessary  allegations  wanting  in  the  indictment ;  but  tbcjr  arc  not  specified. 

{e)  Rex  r.  Cheere,  4  B.  &  C.  902  (10  E.  C.  L.  R.) ;  7  D.  &  R.  461.  See  Rex  r.  How,  2 
ftr.  699.     See  the  24  k  25  Vict.  c.  100,  s.  H6,  ante,  p.  418. 

ii)  Reg  V.  Clark,  1  Salk.  377 ;  Anon.,  7  Mod.  10  ;  2  Hawk.  P.  C.  c.  9,  s.  23,  note  (4). 

(c)  1  Hawk.  P.  G.  c.  9,  s.  23.  And  see  an  indictment  against  a  township  for  a  misde- 
Haiior,  in  burjing  a  body  without  notice  to  the  coroner :  2  Chit.  Cr.  L.  256. 
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sometimes  been  expressed.     The  law  of  England  has  never  recognized  the  Teiy 
unreasonable  doctrine  of  the  Roman  law,  that  any  trespasser  had  a  right  to  the 
game  that  he  caught  or  killed  on  any  man's  land.(a)     It  is  quite  clear  that,  by  the 
Constitutions  of  Canute  concerning  forests,  every  freeman  was  entitled  to  take  and 
dispose  of  the  game  on  his  own  land,  and  that  no  one  had  a  right  to  enter  on  the 
lands  of  another  for  such  a  purpose.(6)     And  an  examination  of  the  year  books 
and  other  ancient  authorities  shows  that  by  the  common  law  the  owner  of  land  had 
a  possessory  property  in  the  game  upon  his  land,  so  long  as  it  continued  upon  that 
land,  and  he  might  maintain  an  action  of  trespass  against  any  one  who  entered 
upon  the  land,  and  killed  or  took  any  game  thereon  and  carried  it  away,  and  recover 
damages  as  well  for  the  trespass  as  for  the  value  of  the  game.     The  property  in 
living  game  was  called  possessory,  because  it  depended  on  the  possession  of  the 
game  by  reason  of  the  possession  of  the  land,  whereon  it  was,  and  as  soon  as  it 
quitted  the  land  of  its  own  free  will  the  possessory  property  ceased.     But  if  the 
game  were  taken  or  killed  on  the  land,  the  property  which  before  was  merely  pos- 
sessory became  absolute  in  the  owner  of  the  land.     Two  cases  alone  need  be  cited 
to  show  how  clearly  this  law  was  settled.     To  an  action  of  trespass  on  a  warreo 
and  carrying  away  a  pheasant,  the  defendant  pleaded  that  the  pheasant  was  found 
on  his  own  land,  and  he  let  fly  his  falcpn  at  it,  and  the  falcon  pursued  and  canght 
the  pheasant  in  the  warren,  and  the  defendant  followed  and  took  the  pheasant;  and 
it  was  held  that  the  defendant  might  lawfully  take  the  pheasant,  though  he  was 
liable  for  the  entry  into  the  warren. (c)     So  where  C.  brought  an  action  of  trespass 
against  M.  for  entering  his  close  and  carrying  away  a  dead  hart,  M.  pleaded 
*r4m   *^^^*'  ^®  ^^^  ^^^  forester  of  the  Queen  of  the  free  chase  of  B.,  and  that 
■*  the  plaintiff  entered  the  forest  and  chased  a  hart  out  of  the  forest,  and 
that  the  defendant  as  the  forester  made  fresh  pursuit  after  the  hart,  and  the  hart 
was  killed  on  the  land  of  the  plaintiff  before  the  defendant  came  there,  and  that 
the  defendant  seized  the  hart  for  the  Queeq;  it  was  held  that  this  justification  was 
good ;  for  the  hart  was  the  property  of  the  owner  of  the  chase,  and  the  plaintiff 
had  done  wrong  in  chasing  the  hart  out  of  the  forest,  and  it  was  not  reasonahle 
that  he  should  take  advantage  of  his  own  wrong. (f/)     It  is  to  be  observed  that  in 

(a)  Just.  Inst.  L.  II.,  tit.  1,  12. 

(b)  The  law  on  this  subject  is  stated  in  different  terms  in  different  authors  in  codsc* 
quence  of  different  translations  having  been  made  of  the  original  Saxon  :  4  Inst.  320.  The 
law  may  be  found,  «pelm.  Glos.  tit.  Foretta,  p.  242,  No.  30,  Edit.  IG87  ;  4  Inst.  320;  2 
Blac.  Com.  414,  who  cites  it  as  chapter  77,  and  says  that  it  was  the  ancient  law  of  the 
Scandinavian  continent,  citing  Stiernhook  de  jure  Sweon.  1,  2,  c.  8.  Deac.  G.  L.  40, 
citing  also  a  license  of  Canute  to  the  same  effect.  In  2  Blac.  Com.  414,  a  similar  law  of 
Edward  the  Confessor,  chapter  36,  is  cited.  In  4  Inst.  293,  a  charter  of  the  Empress  Maud 
is  cited  containing  a  similar  law.  From  a  comparison  of  these  several  authorities,  tb< 
following  seems  to  be  substantially  correct:  Sit  quilibH  liber  homo  dignus  renatione wS in 
silvA  et  in  agris  sibi  propriia  et  in  dominio  sfio^  ted  abstineat  omnia  homo  a  venariis  regiia. 

(c)  38  Edw.  3,  10.  The  decision  in  this  case  is  stated  according  to  the  statement  of 
Brook,  J.,  in  12  Hen.  8,  10 :  "  If  I  let  my  falcon  fly  in  my  own  land  at  a  pheasant,  and  he 
kills  the  pheasant  in  your  land,  you  do  not  gain  any  property  in  the  pheasant;  bnt  I  ca" 
take  the  pheasant,  and  shall  not  be  punished  except  for  the  entry  into  your  land;  for  it 
was  by  my  industry  and  labor,  and  when  my  falcon  had  caught  it,  it  was  in  my  posses- 
sion." And  see  12  Mod.  145,  per  Holt,  C.  J.,  in  the  next  note  ;  and  observe  that  the 
pheasant  was  not  started  in  a  warren,  kc,  but  simply  on  the  defendant's  own  land. 

(d)  12  Hen.  8,  9.  This  is  the  case  relied  upon  by  Holt,  C.  J.,  in  Sutton  o.  Moodr,  I 
Lord  Ray m.  250 ;  3  Salk.  290 ;  2  Salk.  556;  Holt  608;  Comb.  4.'i8  ;  12  Mod.  R.  145;  5 
Mod.  R.  375.  It  is  clear  that  there  is  a  mistake  in  the  reports  of  Sutton  v.  Moody  as  to 
the  obiter  dictum  of  Holt,  C.  J.,  that  "  if  A.  starts  a  hare  in  the  ground  of  B.,  and  hunts  Jt 
into  the  ground  of  C,  and  kills  it  there,  the  property  is  in  A.  the  hunter."  There  n 
nothing  in  the  12  Hen.  8,  9,  to  support  any  such  dictum;  on  the  contrary,  the  princip'* 
of  the  decision  is  directly  the  other  way.  For  this  dictum  makes  A.  derive  a  benefitfro"" 
his  own  wrongful  act  in  hunting  the  hare  out  of  the  land  of  B. ;  and  it  is  plain  that  there 
is  a  further  mistake,  for  Holt,  C  J.,  having  stated  that  *'  the  privilege  of  warren  gi^**  °^ 
greater  property  in  the  rabbits  to  the*  warrener ;  for  the  property  arises  to  the  party  frj* 
the  possession"  of  the  land,  is  made  to  say  immediately  after  the  passage  above  cited, "» 
A.  starts  a  hare,  &c.,  in  a  forest  or  warren  of  B.,  and  hunts  it  into  the  gronnd  of  C?*" 
kills  it  there,  the  property  remains  all  the  while  in  B.,  the  proprietor  of  the  ^•'J*J' 
because  the  privilege  continues."  So  that  the  judgment  is  coatradictory.  Bui  I  ^'^ Jf 
12  Mod.  145,  that  the  dictum  was  not  delivered  until  after  judgment  in  the  case;  for Hoi^ 
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both  these  cases  the  plaintiff  claimed  (he  property  in  the  game  by  reason  of  its 
haTiDg  been  killed  on  his  land,  and  in  neither  case  was  any  objection  made  to  the 
dedaratioD.(e)      The  decisions,  therefore,   in  the  Earl  of  ^Lonsdale  v.   -*^| 
^*99ii/)  *^^  Blades  v.  IliggsXg)  that  the  owner  of  land  has  a  property  in  ^ 
the  game  killed  upon  his  land  are  right  according  to  all  the  authorities. 

An  action  lies  against  the  owner  of  a  dog,  who,  knowing  the  animal  to  have  a  pro- 
pensity for  destroying  game,  permits-  it  to  be  at  large,  and  the  dog  in  consequence 
^-breaks  and  enters''  the  plaintiff's  wood,  and  chases  and  destroys  young  pheasants, 
which  had  been  hatched  under  hens,  and  when  about  eight  weeks  old  had  been  re- 
mored  into  the  wood,  together  with  the  coops  and  hens ;  the  hens  being  kept  in  the 
eoops,  and  the  pheasants  allowed  to  run  in  and  out  at  pleasure,  and  the  property 
damaged  being  game,  is  no  answer  to  the  action,  because  the  law  recognizes  in  the 
proprietor  of  land  a  qualified  right  to  game  whilst  it  is  upon  the  lond.Cgg) 

The  defendant  was  convicted  of  having  by  night  unlawfully  enterea  certain  open 
land,  the  property  of  Lord  Sidmouth,  with  a  net,  for  the  purpose  of  taking  game. 
The  land  in  question  had  a  hedge  on  either  side  of  it,  and  a  metalled  road  running 
through  it ;  while  between  the  road  on  both  sides  and  the  hedge  is  waste  land  vary- 
bg  in  extent.  The  fields  on  each  side  belong  to  Lord  Sidmouth,  who  is  lord  of  the 
manor.  The  waste  land,  except  where  there  are  patches  of  grass,  is  covered  with 
brambles  and  furze  oa  high  as  five  feet,  and  there  is  no  sign  of  any  traffic  in  or  use 
of  the  said  waste  land.  The  net  was  found  across  the  road,  and  fastened  to  one 
kedge,  and  reaching  not  quite  to  the  hedge  on  the  other  side,  the  defendant  standing 

C.  J.,  says,  '<  when  we  gave  judgment  on  this  case,  I  mentioned  12  Hen.  8,  9  ;'^  nnd,  after 
stating  the  point  decided,  he  adds,  '*  they  held  also  that  if  a  man  start  game  in  his  own 
^onnd,  and  hunt  it  into  his  neighbor's  ground  and  there  kill  it,  yet  in  regard  to  his  first 
Itarting  and  pursuit,  the  property  is  still  in  him  ;  and  it  may  be  inferred  from  that  case 
hat  if  I  start  game  in  one  man's  ground,  and  hunt  it  into  another  man's  ground  and 
here  kill  it,  the  property  is  in  me,  because  the  party  in  whose  ground  it  was  started 
lariDg  no  privilege,  he  cannot  come  and*  take  it."  So  that,  probably,  all  Holt,  C.  J., 
eallj  said  was  that  it  might  be  contended  that  such  was  the  law.  It  has,  however,  been 
opposed  that  this  obiter  dictum  was  deliberately  sanctioned  in  Churchward  v.  Studdy,  14 
last  249.  There  the  plaintiflTs  hounds  put  up  a  hare  in  a  third  person's  land,  and  ran  it 
ato  the  defendant's  land,  where  it  ran  between  the  legs  of  a  laborer,  when  one  of  the  dogs 
AOght  her  and  the  laborer  took  her  up  alive,  and  the  defendant  took  her  from  him  and 
illed  her,  and  the  laborer  swore  he  took  the  hare  up  in  aid  of  the  hunters ;  Chambre,  J., 
cted  on  the  dictum  in  question,  and  the  plaintiff  had  a  verdict,  and  a  rule  for  a  new  trial 
'aa  obtained  *'  on  the  supposition  that  there  was  no  evidence  that  the  hare  had  been  in 
Qj  manner  reduced  into  the  possession  of  the  plaintiff  before  it  had  been  taken  from  the 
iborer  by  the  defendant;  and  that  the  laborer  was  not  to  be  considered  as  having  taken 
.  op  for  either  of  the  parties :"  but  when  the  report  had  been  read,  the  counsel  in  support 
r  the  rule  admitted  that  he  was  not  aware  that  the  laborer  had  proved  that  he  had  taken 
p  the  hare  in  aid  of  the  hunters,  and  the  rule  was  discharged.  The  dictum,  therefore, 
'mm  not  discussed  at  all  in  this  case,  and  it  rests  on  the  loose  reports  of  Sutton  v.  Moody ; 
ad  it  is  difficult  to  conceive  that  so  great  a  judge  as  Lord  Holt  could  ever  have  uttered 
)  unreasonable  a  dictum  as  that  a  man,  by  trespassing  on  another's  land  and  driving  his 
ame  out  of  it,  could  divest  his  property  in  it  and  vest  it  in  himself — omnia  in  faoorem 
H^iiatoris.     See  per  Littleton,  9  Edw.  4,  35. 

(e)  It  would  occupy  far  too  much  space  to  do  more  than  refer  to  some  of  the  old  author- 
liea  for  the  benefit  of  any  one  who  may  have  to  investigate  the  subject.  They — are  8  Ed. 
,  5  ;  3  Hen.  6,  55 ;  11  Hen.  6,  34  ;  10  Hen.  6,  16 ;  18  Hen.  6,  21  ;  14  Hen.  8,  2  ;  18  Hen.  8, 
;  10  Hen.  7,  6  ;  where  Keble  said,  ''  as  to  these  deer  being  wild  beasts  and  nuUius  in  bonit^ 
ccording  to  Bracton,  and  the  property  in  no  one  ;  yet  by  the  common  law  before  the  ttatute 
f  Westminster  1st,  if  a  stranger  had  killed  a  deer  in  my  park,  although  my  writ  did  not 
ftention  the  value,  yet  the  jurors  ought  to  assess  the  damages  as  well  for  the  value  of  the 
leer  as  for  the  breaking  of  the  close :"  10  Hen.  7,  30  ;  42  Edw.  3,  2  ;  Abbot  of  Whitby's 
laae,  8  Edw.  3,  Rot.  42,  cited  4  Inst.  305  ;  Abbot  of  Dien's  case,  7  Hen.  6,  36,  cited  4  Inst. 
(05;  Dyer  326,  cited  Ibid.;  43  Edw.  3,  8  ;  43  Edw.  3,  13;  44  Edw.  3,  12;  The  case  of 
fQOopolies,  11  Rep.  87  ;  4  Inst.  303,  304  ;  Keilw.  30;  2  Roll.  Ab.  565. 

(/)  11  Excb.  R.  654;  1  H.  &  N.  923. 

(^)  12  C.  B.  (N.  S.)  501  (164  E.  C.  L.  R.}  ;  8  Law  T.  834  ;  13  C.  B.  (N.  S.)  844  (106  E.  C. 
L.  B.),  affirmed  in  error  in  Exch.  Ch.,  ana  aftewards  in  the  House  of  Lords,  12  Law  T. 
116.  In  12  C.  B.,  Willes,  J.,  is  reported  to  have  spoken  of  ^'  the  dictum  of  Lord  Holt  in 
Button  9.  Moody."  Now,  the  only  point  decided  in  that  case  was,  that  the  plaintiff  had  a 
property  In  the  rabbits  by  the  possession  of  the  land ;  what  Holt,  G.  J.,  therefore  said  on 
Iha4  iabject  was  on  the  rery  point  in  the  cause. 

(jy)  Bead  a.  Edwards,  17  G.  B.  (N.  S.)  245  (112  E.  G.  L.  R.). 
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between  the  end  of  the  net  and  the  hedge.     Where  the  net  was  set,  there  was  nine 
feet  of  waste  on  one  side  and  three  feet  of  waste  on  the  other  side  of  the  road,  which 
itself  was  eleven  feet  wide.     At  another  point  there  were  eighteen  feet  of  waste  on  one 
side  and  twelve  feet  on  the  other  side  of  the  road,  and  at  403  feet  distant  from  the 
net  there  were  sixty-four  feet  waste  on  one  side  and  eight  feet  on  the  other  side. 
An  accomplice  of  the  defendant  had  been  seen  on  the  waste  163  feet  from  the  net, 
and  he  ran  along  the  waste  land  to  the  place  where  the  net  was  set.     The  Court  of 
Queen's  Bench  held  that  this  land  was  not  open  land  within  the  9  Greo.  4,  c.  69, 
s.  l.(A/t)     This  case  seems  to  have  been  argued  in  anything  rather  than  a  satisfactory 
manner,  and  the  decision  can  only  be  supported  on  the  ground  that  the  7  &  8  Vict 
c.  29,  had  the  effect  of  taking  such  land  out  of  the  9  Geo.  4,  c.  69.     The  7  &  8 
Vict.  c.  29,  was  a  gross  legislative  blunder.     If  a  road  pass  over  land,  no  one  has 
any  right  whatever  to  use  that  land  for  any  other  purpose  than  for  the  purpose  of 
passing  over  it,  and  if  he  do  use  it  for  any  other  purpose,  he  is  a  trespasser  just  as 
much  as  if  he  hud  gone  on  a  field  where  there  was  no  road  at  all.     In  truth,  as  to 
every  act  done  on  land  over  which  a  road  passes  other  than  for  the  purpose  of  osiog 
it  as  a  road,  the  land  is  in  point  of  law  just  exactly  in  the  same  position  as  if  the 
road  did  not  exist.     If  in  thb  case  an  action  of  trespass  had  been  brought  by  Lord 
Sidmouth  against  the  defendant  for  entering  this  land,  and  he  had  pleaded  that  he 
had  entered  to  use  the  road,  which  is  the  only  justification  he  could  have  set  up.  he 
would  have  been  answered  by  alleging  that  he  entered  the  land  for  other  purposes, 
and  by  proving  that  he  endeavored  to  take  game  on  the  land.     This  proves  that  the 
defendant  unlawfully  entered.     Then  the  words  "  open  or  enclosed  "  in  the  9  Geo. 
4,  c.  69,  s.  1,  are  plainly  used,  not  for  the  purpose  of  limiting  the  generality  of  the 
words  *'  any  land,*'  but  to  prevent  any  doubt  as  to  unenclosed  land  being  within  the 
clause.     See  the  57  Geo.  3,  c.  90,  in  note  («),  p.  659  of  Vol.  I. ;  and  the  case  being 
clearly  within  the  9  Geo.  4,  c.  69,  s.  1,  the  manifest  blunders  of  the  7  &  8  Vict 
e.  20  ought  not  to  have  led  to  this  decision.     That  Act  recites  that  the  provisions 
of  the  9  Geo.  4,  c.  69,  **  have  of  late  years  been  evaded  and  defeated,  by  the  de- 
struction, by  armed  persons  at  night,  of  game  or  rabbits,  not  upon  open  or  enclosed 
lands,  as  described  in  the  said  Act,  but  upon  public  roads  and  highways,  and  other 
roads  and  paths  leading  through  such  lands,  and  also  at  the  gates,  outlets,  and  open- 
ings between  such  lands  and  roads,  highways,  and  paths."     Now  the  first  remark  is 
that  it  exhibits  gross  ignorance  of  law  to  suppose  that  a  person  killing  game  on  * 
highway  that  runs  through  an  enclosed  field  is  not  within  that  Act;  but  it  is  still 
more  absurd  to  suppose  that  any  one  killing  game  on  a  road  other  than  a  highway, 
I.  c.  on  a  private  road,  is  not  within  that  Act,  and  yet  such  is  the  recital  of  that  Act 
It  adds  but  little  to  the  absurdity  of  this  Act  that,  being  passed  with  the  clear  in- 
tention of  extending  the  whole  of  the  9  Geo.  4,  o.  69  to  the  places  mentioned  in  it, 
it  only  extends  it  to  the  cases  where  game  or  rabbits  are  actually  taken  or  destroyed' 
and  docs  not  include  the  cases  where  everything  is  done  to  take  or  destroy  game  or 
rabbits,  but  none  is  taken  or  destroyed ;  and  this  leads  to  the  very  remarkable  ah" 
surdity  that  the  Act  does  not  hit  the  very  case  at  which  it  was  undoubtedly  aimed, 
viz.  the  offence  within  sec.  9  of  the  9  Geo.  4,  c  69,  which  makes  three  **  persons 
entering  for  the  purpose  of  taking  game,"  &c.,  guilty  of  a  misdemeanor ;  for  it  only 
extends  the  penalties  imposed  by  the  9. Geo.  4,  c.  69  upon  persons  "  taking  or  de- 
stroying"  game — not  upon  persons  entering  for  the  purpose  of  taking  or  destroying 
game — to  persons  **  taking  or  destroying  any  game  or  rabbits  "  in  the  places  men- 
tioned in  the  7  &  8  Vict.  c.  29.     In  truth,  that  Act  only  empowers  justices  sum- 
marily to  convict  under  sec.  1  of  the  9  Geo.  4,  c.  69,  in  cases  where  game  or  rabbits 
are  actually  taken  or  destroyed.     A  more  thoroughly  blundering  piece  of  legislation 
cannot  be  found.     It  was  clearly  wholly  unnecessary,  as  the  9  Geo.  4,  c.  69,  when 
properly  construed,  extends  to  every  case,  and  the  proper  course  is  to  treat  the  latt^^ 
Act  as  wholly  superfluous. 

The  9  Geo.  4,  c.  69,  s.  1,  reciting  the  67  Geo.  3,  o.  90.  and  that  "the  practice 
of  going  out  by  night  for  the  purpose  of  destroying  game  has  nevertheless  ^ 
much  increased  of  late  years,  and  has  in  very  many  instances  led  to  the  oomflUfl^ 
of  murder,  and  of  other  grievous  offences ;  and  it  is  expedient  to  repeal  tbe  ^ 

{hh)  Reg.  9.  Harris,  12  Law  T.  303. 


.  XXXVIII.]  For  the  Destruction  of  Game,  &c.  641 

1  Act,  and  to  make  more  effectual  provisibDS  thaa  now  by  law  exist  for  re- 
Dg  such  practice,"  enacts  *^  that  the  said  recited  Act  shall  be,  and  the  same  is 
f  repealed,  except  so  far  as  the  same  repeals  any  other  Acts ;  and  if  any 
I  shall,  after  the  passing  of  this  Act,  by  night,  unlawfully  take  or  destroy  any 
or  rabbits  in  any  land,  whether  open  or  inclosed,  or  shall  by  night  unlawfiilly 
or  be  in  any  land,  whether  open  or  incloBed,(^)  with  any  gun,  net,  engine,  or 
instrument,  for  the  purpose  of  taking  or  destroying  game,(t)  such  offender 
upon  conviction  thereof  before  two  justices  of  the  peace,  he  committed  for 
"St  offence  to  the  common  gaol  or  house  of  correction  for  any  period  not  ex- 
ig  three  calendar  months,  there  to  be  kept  to  hard  labor,  and  at  the  expiration 
th  period  shall  find  sureties  by  recognizance,  or  in  Scotland  by  bond  of  caution, 
If  in  ten  pounds,  and  two  sureties  in  five  pounds  each,  or  one  surety  in  ten 
Is,  for  his  not  so  offending  again  for  the  space  of  one  year  next  following;  and 
e  of  not  finding  such  sureties,  shall  be  further  imprisoned  and  kept  to  hard 
for  the  space  of  six  calendar  months,  unless  such  sureties  are  sooner  found; 
1  case  such  person  shall  so  offend  a  second  time,  and  shall  be  thereof  convicted 
)  two  justices  of  the  peace,  he  shall  be  committed  to  the  common  gaol  or  house 
rection  for  any  period  not  exceeding  six  calendar  months,  there  to  be  kept  to 
labor,  and  at  the  expiration  of  such  period  shall  find  sureties  by  recogni- 
,  or  bond  as  aforesaid,  himself  in  twenty  pounds,  and  two  sureties  in  tea 
Is  each,  or  one  surety  in  twenty  pounds,  for  his  not  so(A;)  offending  again  for 
pace  of  tw^o  years  next  following ;  and  in  case  of  not  finding  such  sureties, 
be  further  imprisoned  and  kept  to  hard  labor  for  the  space  of  one  r^tif*  lo 
unless  such  sureties  are  sooner  found ;  and  in  case  such  person  shall  so  ^ 
I  a  third  time,  he  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof, 
be  liable,  at  the  discretion  of  the  Court,  to  be  transported (/)  beyond  seas  for 
(m)  years,  or  to  be  imprisoned  and  kept  to  hard  labor  in  the  common  gaol,  or 
of  correction,  for  any  term  not  exceeding  two  years ;  and  in  Scotland,  if  any 
n  shall  so  offend  a  first,  second,  or  third  time,  he  shall  be  liable  to  be  punished 
e  manner  as  is  hereby  provided  in  each  case." 

;.  2.  ''  Where  any  person  shall  bo  found  upon  any  land  committing  any  such 
e  as  is  herein  before- mentioned,  it  shall  be  lawful  for  the  owner  or  occupier  of 
land,  or  for  any  person  having  a  right  or  reputed  right  of  free  warren  or  free 
thereon,  or  for  the  lord  of  the  manor  or  reputed  manor  wherein  such  land 
>e  situate,  and  also  for  any  gamekeeper  or  servant  of  any  of  the  persons  herein- 
oned,  or  any  person  assisting  such  gamekeeper  or  servant,  to  seize  and  appre- 
such  offender  upon  such  land,  or  in  case  of  pursuit  being  made,  in  any  other 
to  which  he  may  have  escaped  therefrom,  and  to  deliver  him  as  soon  as  may 
to  the  custody  of  a  peace  officer,  in  order  to  his  being  conveyed  before  two 
ies  of  ^e  peace ;  and  in  case  such  offender  shall  assault  or  offer  any  violence 
any  gun,  crossbow,  firearms,  bludgeon,  stick,  club,  or  any  other  offensive 
HI  whatsoever,  towards  any  person  hereby  authorized  to  seize  and  apprehend 
he  shall,  whether  it  be  his  first,  second,  or  any  other  offence,  be  guilty  of  a 
nneanor,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
t,  to  be  transported  beyond  seas  for  seven  years,  or  to  be  imprisoned  and  kept 
rd  labor  in  the  common  gaol  or  house  of  correction  for  any  term  not  exceeding 
rears ;  and  in  Scotland,  whenever  any  person  shall  so  offend,  he  shall  be  liable 
punished  in  like  manner. (n) 

See  Tapsell  v.  Croskey,  7  M.  &  W.  441, 'as  to  this  word  in  the  Turnpike  Act,  3  Geo. 
126. 

It  18  to  be  observed  that  the  word  <'  rabbits"  is  here  omitted ;  so  that  if  poachers 
for  the  purpose  of  taking  rabbits,  but  have  not  either  taken  or  destroyed  any,  they 
committed  no  olTence  «vitliin  sec.  1,  and  therefore  sec.  2  gives  no  authority  to  appre- 
them  Section  9  extends  to  poachers  entering  with  intent  to  take  both  game  aad 
U,  and  is,  therefore,  in  this  respect,  more  extensive  than  sec.  I.  See  Rex  v.  Ball, 
M.  C.  C.  R.  SSOypost^  p.  647. 

See  In  re  Reynolds,  1  Se^s.  C.  51,  that  a  conviction  that  the  defendant  should  enter 
'ecogoixaDces  that  he  should  not  offend  again,  omitting  the  word  *'  so"  is  bad. 
Pcoal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  ante,  p.  4. 
I  Aid  not  less  than  three  years  by  the  same  clause :  Ibid. 
Bx  sec.  3,  a  justice  may  issue  bis  warrant  to  apprehend  an^  ptt^on  Odlkc^^\  ^u>^^ 
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Sec.  4.  ^*  The  prosccutlun  for  cv^ry  offence  punishable  upon  summary  coDyietaoii 
by  virtue  of  this  Act  shall  be  commenced  within  six  calendar  months  after  the  com- 
mission of  the  offence ;  and  the  prosecution  for  every  offence  punishable  upon  in- 
dictment, or  otherwise  than  upon  summary  conviction,  by  virtue  of  this  Act,  shall  be 
commenced  within  twelve  calendar  months  after  the  commission  of  such  offenoe/'(o) 

Sec.  8.  ''  On  every  conviction  under  this  Act  for  a  first  or  second  offence  the 
convicting  justices  shall  return  the  same  to  the  next  quarter  sessions  for  the  county, 
riding,  division,  city,  or  place  wherein  such  offence  shall  have  been  committed ;  and 
the  record  of  such  conviction,  or  any  copy  thereof,  shall  be  evidence  in  any  prosecu- 
tion to  be  instit^jted  against  the  party  thereby  convicted  for  a  second  or  third 
offence ',  and  the  clerk  of  the  peace  shall  immediately  on  such  return  make  or  cause 
^ft4^1  ^  ^^  made  a  ^memorandum  of  such  conviction  in  a  register  to  be  kept  bj 
■^  him  of  the  names  and  places  of  abode  of  the  persons  so  convicted,  and  shall 
state  whether  such  conviction  be  the  first  or  second  conviction  of  the  offendiog 
party." 

Sec.  9.  "  If  any  persons,  to  the  number  of  three  or  more  together,  shall  by  night 
unlawfully  enter  or  be  in  any  land,  whether  open  or  inclosed,  for  the  purpose  of 
taking  or  destroying  game  or  rabbits,  any  of  such  persons  being  armed  with  any  gun, 
crossbow,  firearms,  bludgeon,  or  other  offensive  weapon,  each  and  every  of  such  peraoos 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  before  the  justices  of 
gaol  delivery,  or  of  the  Court  of  Quarter  Sessions  of  the  county  or  place  in  whidi 
the  offence  shall  be  committed,  shall  be  liable  at  the  discretion  of  the  Court  to  be 
transported^))  beyond  the  seas  for  any  term  not  exceeding  fourteen(j)  years,  nor 
less  than  seven  years,  or  to  be  imprisoned  and  kept  to  hard  labor  for  any  term  not 
exceeding  three  years ;  and  in  Scotland,  any  person  so  offending  shall  be  liable  to  be 
punished  in  like  manner.'^r) 

Sec.  12.  '^For  the  purposes  of  this  Act  the  night  shall  be  considered,  and  is 
hereby  declared  to  commence  at  the  expiration  of  the  first  hour  after  sunset,  and  to 
conclude  at  the  beginning  of  the  last  hour  before  sunrise." 

Sec.  13.  "  For  the  purposes  of  this  Act  the  word  *  game'  shall  be  deemed  to  include 
hares,  pheasants,  partridges,  grouse,  heath  or  moor  game,  black  game,  and  bustards.'^ 

The  7  &  8  Vict.  c.  29,  reciting  the  9  Geo.  4,  c.  69,  ss.  1,  2,  and  that  "the  pro- 
visions of  the  said  Act  have  of  late  years  been  evaded  and  defeated,  by  the  destnuy 
tion  by  armed  persons  at  night  of  game  or  rabbits,  not  upon  open  or  enclosed  bnds, 
as  described  in  the  said  Act,  but  upon  public  roads  and  highways,  and  other  roads 
and  paths  leading  through  such  lands,  and  also  at  the  gates,  outlets  and  openinj^ 
between  such  lands,  and  roads,  and  highways,  and  paths,  so  that  not  only  has  the 
destruction  of  game  or  rabbits  not  been  prevented,  but  the  risk  of  murder  and  other 
grievous  offences  contemplated  by  the  said  Act  has  been  increased,  and  great  danger 
and  alarm  occasioned  to  persons  using  such  roads,  highways,  and  paths  ;^  and  that  it 
is  expedient  that  the  remedies  provided  by  the  said  Act  against  such  offences  as 
herein-befure  mentioned  should  be  extended  and  applied  to  the  like  offences  com- 
mitted upon  such  roads,  highways,  and  paths,"  enacts,  "  that  from  and  after  the 
passing  of  this  Act  all  the  pains,  punishments  and  forfeitures  imposed  by  the  said 
Act  upon  persons  by  night  unlawfully  taking  or  destroying  any  game  or  rabbits  in 
any  land,  open  or  enclosed,  as  therein  set  forth,  shall  be  applicable  to  and  imposed 

oath  of  any  credible  witness  with  any  offence  punishable  under  the  Act  upon  eammi^ 
conviction. 

(o)  Sec.  5  gives  the  form  of  conviction  for.oflfences  under  the  Act;  as  to  which  see  Bex 
V.  Mellor,  2  Dowl.  P.  R.  173.  Sec.  6  gives  an  appeal  to  any  person  aggrieved  ^y*°J 
Bummarj  conviction  ;  and  sec.  7  takes  away  the  certiorari.  See  Rex  v,  Mellor,  wyrtfj  •"<» 
Rex  V.  Hester,  4  Dowl.  P.  R.  589. 

{p)  Penal  servitude  by  the  20  &  21  Vict.  c.  3,  s.  2,  antey  p.  4. 

{q)  And  not  less  than  three  years  by  the  same  clause :  Ibid. 

(r)  By  sec.  10,  in  Scotland  the  sheriff  of  the  county  within  which  the  offence  shall  biY< 
been  committed  shall  have  a  cumulative  jurisdiction  with  the  justices  of  the  peace  in  r^ 
gard  to  the  same ;  and  the  conviction  in  Scotland  may  be  proved  in  the  same  maooertf 
a  conviction  in  any  other  case  according  to  the  law  of  Scotland ;  and  by  sec.  Uf  in  *u 
cases  in  Scotland  of  a  third  offence,  or  in  other  cases  in  Scotland  where  a  senteBcev 
transportation  may,  by  the  provisions  of  this  Act,  be  pronounced,  the  oiCeader  ibaU  ** 
tried  before  the  High  Court  or  Circuit  Court  of  Justiciary. 
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pon  any  person  by  night  unlawfiilly  taking  or  destroying  any  game  or  rabbits  on 
■J  public  *road,  highway,  or  path,  or  the  sides  thereof,  or  at  the  openings,  r^g^j 
ntlets,  or  gates  ftt)m  any  such  land  into  any  such  public  road,  highway,  or  ^ 
■th,  in  the  like  manner  as  upon  any  such  land,  open  or  inclosed;  and  it  shall  be 
ijrfiil  for  the  owner  or  occupier  of  any  land  adjoining  either  side  of  that  part  of  such 
)td,  highway,  or  path  where  the  offender  shall  be  and  the  gamekeeper  or  servant 
r  sach  owner  or  occupier,  and  any  person  assisting  such  gamekeeper  or  servant,  and 
NT  all  the  persons  authorized  by  the  said  Act  to  apprehend  any  offender  against  the 
rorisions  thereof,  to  seize  and  apprehend  any  person  offending  against  the  said  Act 
r  this  Act;  and  the  said  Act,  and  all  the  powers,  provisions,  authorities  and  juris- 
iodons  therein  or  thereby  contained  or  given,  shall  be  as  applicable  for  carrying 
lis  Act  into  execution  as  if  the  same  had  been  herein  specially  set  forth/'(8) 

In  consequence  of  the  easy  manner  in  which  poachers  escaped  detection  and 
pprehension  by  the  power  to  apprehend  them  being  confined  to  cases  where 
liey  were  found  upon  the  land  committing  the  offence,  the  25  &  26  Vict.  c.  114, 
mB  passed.  Sec.  1,  defines  game  to  include  one  or  more  hares,  pheasants,  partridges, 
^  of  pheasants  and  partridges,  woodcocks,  snipes,  rabbits,  grouse,  black  or  moor 
ime,  and  ^gs  of  grouse,  black  or  moor  game ;  and  sec.  2,  makes  it  lawful  for  ^'  any 
Rftlable  or  peace  officer  in  any  county,  borough,  or  place  in  Great  Britain  and 
relaiid,  in  any  highway,  street  or  public  place,  to  search  any  person  whom  he  may 
are  good  cause  to  suspect  of  coming  from  any  land  where  he  shall  have  been  un- 
iwfUly  in  search  or  pursuit  of  game,  or  any  person  sdding  or  abetting  such  person, 
ad  having  in  his  possession  any  game  unlawfully  obtained,  or  any  gun,  part  of  a 
on,  or  nets  or  engines  used  for  the  killing  or  taxing  game,  and  also  to  stop  and 
aarch  any  cart  or  other  conveyance  in  or  upon  which  such  constable  or  peace  officer 
liall  have  good  cause  to  suspect  that  any  such  game  or  any  such  article  or  thing  is 
emg  carried  by  any  such  person,  and  should  there  be  found  any  game  or  any  such 
time  or  thing  as  aforesaid  upon  such  person,  cart,  or  other  conveyance,  to  seize  and 
etaio  such  game,  article  or  thing ;''  and  the  constable  or  peace  officer  is  in  such  case 
)  apply  for  a  summons  citing  such  person  to  appear  before  two  justices  in  petty 
avioDs,  as  provided  by  the  18  &  19  Vict.  c.  106,  s.  9,  in  England  and  Ireland,  and 
efoire  a  sheriff  or  any  two  justices  in  Scotland,  and  '^  if  any  such  person  shall  have 
bteioed  such  game  by  uu lawfully  going  on  any  land  in  search  or  pursuit  of  game,(0 
r  ahall  have  '^used  any  such  article  or  thing  as  aforesaid  for  unlawfully  killing  r^ie^x 
r  taking  game,  or  shall  have  been  accessory  thereto,  such  person  shall  on  *• 
mug  convicted  thereof  forfeit  and  pay  any  sum  not  exceeding  five  pounds,''  and  shall 
orfeit  the  game,  guns,  parts  of  guns,  nets  and  engines,  and  the  justices  are  to  direct 
iMm  to  be  sold  or  destroyed,  and  the  proceeds  of  the  sale  and  penalty  to  be  paid  to 
be  tieasurer  of  the  county  or  borough ;  and  if  no  conviction  takes  place  the  game,  article 
r  thing  or  the  value  thereof  shall  be  restored  to  the  person  from  whom  it  was  seized,  (u) 

• 

(«)  This  Act  seems  to  have  been  a  manifest  mistake  in  legislation,  for  there  is  no  reason 
rnateTer  in  point  of  law  why  the  9  Geo.  4,  c.  69,  did  not  include  all  highways.  And 
Leg.  9.  Pratt,  4  E.  &  B.  S69  (82  E.  C.  L.  R.),  where  it  was  held  that  a  person  might  be 
oovicted  of  a  trespass  in  pursuit  of  game  on  a  highway  under  the  1  k  2  Will.  4,  c.  30,  s. 
0,  is  a  strong  authority  to  that  effect.  The  law  is  clear  that  subject  to  the  right  of  pas- 
age  the  soil  and  every  right  incident  to  the  soil  of  a  highway  is  in  the  owner  of  the  soil, 
nd  every  one  who  goes  on  a  highway,  not  in  the  exercise  of  the  right  of  way,  but  for 
ny  other  purpose  is  a  trespasser :  Ibid.  See  also  Mayhew  v.  Wardley,  8  Law  T.  504  ;  14 
/.  B.  ^N.  S.)  550,  where  a  man  who  standing  in  a  highway,  shot  a  partridge  in  a  field 
4joiDing,  was  held  to  be  properly  convicted  of  a  trespass  in  pursuit  of  game  on  the 
ligbway. 

(t)  It  is  not  necessary  under  this  clause  to  prove  from  what  particular  land  the  game 
ras  taken.  The  only  question  is,  whether  it  was  unlawfully  taken  from  any  land;  and 
fa  man  be  found  in  the  nitrht  with  recently  killed  game,  or  with  guns  or  nets,  or  with 
HUhf  the  inference  may  be  drawn  that  he  has  been  on  some  land,  without  showing  what 
and,  in  the  unlawful  search  and  pursuit  of  game:  Brown  v.  Turner,  13  C.  B.  (N.  S.)  485 
106  B.  G.  L.  R.) ;  Evans  v.  Botterill,  8  Law  T.  272 ;  s.  c,  3  B.  &  S.  787. 

{u\  Sec.  3,  any  penalty  in  England  is  recoverable  under  the  1  &  2  Will.  4,  c.  32 ;  in 
leotland  under  the  2  &  3  Will.  4,  c.  68 ;  and  in  Ireland  under  the  Petty  Sessions  Ireland 
kct|  1861.  Sec.  4  extends  the  provisions  of  the  II  &  12  Vict.  c.  43,  to  proceedings  under 
Ml  Act.  See.  5  takes  away  the  certiorari^  kc. ;  and  sec.  6  gives  an  appeal  against  any 
«Bviction  under  the  Act. 
▼OL  I. — 33 
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If  a  constable  sees  game  or  rabbi t8  upon  a  person,  it  is  not  necessary  that  there 
should  be  a  search  to  authorize  a  proceeding  under  the  25  &  26  Vict,  c  114,  s.  2, 
for  it  cannot  be  intended  that  if  a  man  is  seen  coming  out  of  a  plantation  with  game 
or  rabbits  in  his  possession  it  should  be  necessary  to  go  through  the  process  of  search- 
ing him.(w?i) 

On  an  indictment  against  two  prisoners  for  unlawfully  wounding  a  policeman, 
with  intent  to  resist  their  lawful  apprehension,  it  appeared  that  the  policeman  saw  a 
horse  and  cart  between  one  and  two  o'clock  in  the  night  approaching  L.     One  man 
was  leading  the  horse,  and  seven  or  eight  more  were  in  the  cart      Suspecting  that 
they  had  been  in  pursuit  of  game,  the  policeman  laid  hold  of  the  horse's  rein,  and 
asked  them  their  names  and  business.     The  men  in  the  cart  called  out  to  the  man 
who  was  leading  the  horse  to  pull  out  his  stick  and  knock  the  policeman  down.     Th^s 
man  pulled  out  his  stick,  and  put  himself  in  a  fighting  attitude.     The  polioemai^ 
drew  his  staif,  and  said,  **  You  are  poachers ;  I  shall  search  the  cart."     The  mec^ 
tried  to  prevent  him  looking  into  the  cart,  and  a  scuffle  ensued,  in  which  the  policefc^. 
man  was  knocked  down  by  a  blow  from  behind,  which  struck  out  one  of  his  eye^ 
The  two  prisoners  were  afterwards  apprehended,  as  they  were  driving  the  cart  int:^ 
L. ;  they  were  then  alone,  and  the  cart  contained  nothing  but  a  wooden  peg,  a  pocke^:^ 
knife,  and  dog  collar.     Martin,  B.,  held  that  the  25  &  26  Vict.  c.  114  does  not  ai^;;^ 
thorize  the  policeman  to  apprehend  the  persons  whom  he  suspects  of  having  be^tj 
unlawfully  in  search  of  game  :  and  therefore  there  was  no  intent  in  the  prisoners   C:( 
resist  their  lawful  apprehension  ;  and  that  the  prisoners  could  only  be  found  guil^jr 
of  unlawfully  wounding  if  the  policeman  was  authorized  to  search  the  cart ;  and  ttiat 
it  was  not  shown  that  the  policeman  had  any  cause  of  suspicion  whatever.     That  it 
was  not  shown  that  either  of  the  prisoners  struck  the  blow,  and  there  was  no  sacfi 
common  intent  as  would  render  the  prisoners  liable  for  the  act  of  the  man  who  did 
strike  the  blow.     The  only  common  intent  proved  was  that  of  resisting  the  unlawfni 
search,  which,  so  far  as  appeared,  the  prisoners  had  a  right  to  do.     The  man  who 
struck  the  blow  was  alone  guilty  of  the  excess,  and  the  prisoners  must  be  acquitted.(«?p) 
It  deserves  consideration  whether  the  existence  of  a  common  intent  is  not  in  all  cases 
a  question  for  the  jury,  and  whether  in  this  case  there  was  not  abundant  evidence  in 
the  declaration,  *'  Pull  out  your  stick  and  knock  him  down"  and  in  the  other  facts, 
of  a  common  purpose  to  inflict  unnecessary  violence. 

On  another  indictment  against  the  same  prisoners  for  assaulting  the  policeman  in 
the  execution  of  his  duty,  in  addition  to  the  facts  proved  on  the  previous  trial,  it  was 
proved  that  a  Mr.  Franks  had  sent  word  to  the  policeman,  a  few  hours  before  the 
cart  was  stopped,  that  eight  men,  a  cart  and  horse,  and  two  dogs,  were  going  fron* 
Leicester  in  the  direction  of  a  village  three  or  four  miles  distant,  and  it  was  proposed 
to  give  evidence  that  the  prisoners  were  habitual  poachers,  for  the  purpose  of  show- 
ing what  was  passing  in  the  policeman's  mind ;  but  Martin,  B.,  held  that  such 
evidence  could  not  be  given,  and  that  the  other  evidence  did  not  show  sufficient 
cause  of  suspicion.  Good  cause  to  suspect  means  a  reasonable  ground  of  suspicion, 
upon  which  a  reasonable  man  m^y  act  It  was  obvious  that  eight  men  might  reason- 
ably go  out  of  a  town,  with  a  horse  and  cart  and  two  dogs,  for  a  multitude  of  pur- 
poses besides  that  of  unlawfully  taking  game ;  and  the  policeman  had,  from  those 
circumstances  alone,  no  more  cause  to  suspect  them  of  having  committed  the  latter 
offence  than  of  committing  almost  any  other  offence  known  to  the  law.  There  wtf 
no  good  cause  of  suspicion  in  these  circumstances,  and  therefore  the  policeman  was 
not  in  the  execution  of  his  duty.(irir)  The  decision  that  evidence  is  not  admifisjhlc 
in  such  a  case  of  the  prisoners  being  habitual  poachers,  deserves  reconsideration. 
The  common  law  has  always  taken  notice  of  habitual  misconduct,  and  it  has  even 
been  held  that  an  indictment  charging  a  man  that  he,  being  of  bad  fame  and  <n^ 
honest  conversation, yw?V  node  vagans  is  good;  for  this  is  to  be  intended  amf^^ 
node  vagans,  WiUow^s  casCy  Latch  173,  and  see  note  (o),  p.  809  of  Vol.  I.  ^° 
one  can  doubt  that  habitual  conduct  necessarily  leads  any  reasonable  mind  to  form^ 
conclusion  ;  and  to  exclude  evidence  of  what  uiust  operate  on  the  mind,  is  to  eidiV'^ 
evidence  of  what  may  have  been  the  chief  cause  of  an  action. 

(uu)  Hall  V.  Knox,  4  B.  &  S.  615  (116  B.  C.  L.  R.). 

[vv)  Reg.  V.  Spencer,  3  F.  &  F.  854.  (ww)  Reg.  r.  Spencer,  d  F.  1^  F.  857. 
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Where  two  persons  drove  along  a  highway  in  a  trap,  and  one  got  out  and  entered 
field  with  a  gun  and  dog,  and  shot  a  hare,  and  then  returned  to  the  trap  and  gave 
e  hare  to  the  other  in  the  trap,  which  had  remained  where  the  one  had  got  out  of 
;  it  was  held  that  the  one  who  remained  in  the  trap  might  he  convicted  of  aiding 
d  abetting  the  other  in  committing  a  trespass  in  pursuit  of  game  in  the  daytime, 
lainst  the  1  &  2  Will.  4,  c.  32,  s.  30.(aja;) 

Where  a  person  standing  on  land  where  he  had  a  right  to  shoot  shot  a  pheasant 
I  the  ground  in  an  adjoining  close,  and  then  entered  that  close  and  picked  up  the 
«d  pheasant,  the  Court  of  Common  Pleas  held  that  he  was  guilty  of  a  trespass  in 
trsait  of  game,  as  the  shooting  the  bird  and  going  on  the  land  to  pick  it  up  was 
le  continuous  transaction.(y^) 

But  the  preceding  case  was  doubted  in  a  case  where  the  defendant,  being  on  his 
m  land,  shot  a  pheasant,  which  rose  on  that  land  and  fell  dead  on.  the  land  of 
other  person,  and  the  defendant  went  and  fetched  the  bird,  taking  his  dog  and 
ID  with  him ;  and  the  Court  of  Queen's  Bench  held  that  the  defendant  was  not 
ilty  of  a  trespass  in  search  of  game  against  the  1  &  2  Will.  4,  c.  32,  s.  30 ;  for 
at  section  only  applies  to  living  game. (2:2;) 

Where  a  bill  of  indictment  had  been  preferred  within  a  year  after  the  commission 
an  offence  under  the  9  Geo.  4,  c.  69,  against  the  prisoner  and  Robins,  and  ignored 
to  the  prisoner,  but  found  against  Robins,  who  was  convicted,  and  four  years 
terwards  a  fresh  bill  was  found  against  the  prisoner ;  it  was  considered  to  be  clear 
at  preferring  the  first  bill  was  the  commencement  of  a  prosecution,  but  it  was 
•abted  whether  the  condition  in  sec.  4,  requiring  a  prosecution  by  indictment  to 
oommenced  within  twelve  calendar  months,  had  been  complied  with  by  preferring 
e  bill,  which  was  ignored.     And  Adam  v.  The  Inhabitants  of  Bristol{y)  was  re- 
rred  to;  where,  in  an  action  for  an  injury  to  property  by  rioters  on  the  7  &  8 
90.  4,  c.  31,  which  requires  the  action  to  be  commenced  within  three  months,  the 
rtj  had  commenced  an  action  within  three  months  and  died,  and  her  executor 
ought  an  action  within  forty  days  .after  her  death,  but  more  than  three  months 
ter  the  damage  was  done,  and  it  was  contended  that  the  condition  having  been 
loe  complied  with,  the  executor  had  a  right  to  bring  an.  action  within  a  reasonable 
ne ;  but  the  Court  held  that  the  action  was  not  brought  in  time  {w) 
On  the  trial  of  an  indictment  for  night-poaching,  it  appeared  that  the  offence 
BUB  committed  on  the  12th  of  January,  1844;  the  indictment  was  found  at  the 
aises  held  on  the  1st  March,  1845  :  but  the  warrant  by  which  the  defendant  was 
inunitted  on  the  present  charge  wasx)n  the  11th  of  December,  1844;  and  Pollock, 
.  B.,  held  that  the  warrant  of  commitment  must  be  taken  to  show  the  commence- 
ent  of  the  prosecution,  and  therefore  the  prosecution  was  shown  to  have  been 
lounenced  within  twelve  calendar  months  after  the  commission  of  the  offence.(x) 
♦Upon  an  indictment  for  night-poaching  under  the  9  Geo.  4,  c.  69,  laying  r#^4^ 
1  information  before  a  magistrate  is  the  commencement  of  the  prosecution.   '- 
he  offence  was  committed  on  the  4th  of  December,  1845.     The  information  before 
le  magistrates  and  warrant  were  on  the  19th  of  the  same  month.     One  prisoner 
as  apprehended  and  committed  on  the  5th  of  September,  1846;  the  other  on  the 
Ist  of  October  in  the  same  year:  the  indictment  was  preferred  on  the  5th  of 

(xx)  Stocey  v.  Whitehurst,  18  C.  B   (N.  S  )  344  (114  E   C.  L.  R). 

(yy)  Osbond  V.  Meadows,  12  C.  B.  (N.  S.)  10  (104  E.  C.  L.  R.). 

(zz)  Kenyon  v.  Hart,  1 1  Law  T.  733. 

(r)  2  A.  &  E.  389  (29  E.  C.  L.  R.) ;  4  N.  &  M.  144. 

(w)  Rex  V.  Killrainster,  7  C.  &  P.  228  (32  E.  C.  L.  R.),  Coleridge,  J.  The  prisoner  was 
cquitted,  otherwise  the  point  would  have  been  reserved  tor  the  opinion  ot  the  judges. 
\^e  Rex  V.  Willace,  1  East  P.  C.  186,  where  in  a  case  of  coining  it  was  held  that  the  in- 
:>nDation  and  proceedings  before  the  magistrate,  and  not  the  preferring  the  bill,  was  the 
ommencement  of  the  proceedings,  and  that  a  variance  between  the  manner  of  laying  the 
•fTence  in  the  indictment  and  charging  it  in  the  commitment,  made  no  diflference.  See 
Iso  Rez  r.  Phillips,  R.  k  R.  369,  where  it  was  held  that  proof  by  parol  that  the  prisoner 
r«8  Apprehended  for  treason  respecting  the  coin,  within  the  three  months  limited  by  the 
1  Jc  9  Will.  3,  c.  26,  was  not  sufficient  if  the  indictment  was  after  the  three  months,  and 
he  WArraot  to  apprehend  or  commit,  or  depositions  were  not  produced  to  show  on  what 
rmiiMictions,  or  for  what  offence,  or  at  what  time  the  prisoners  were  committed. 
{x)  Reg.  9.  Austin,  1  C.  &  K.  621  (47  E.  C.  L.  R.). 
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April,  1847;  and,  upon  a  case  reserved,  the  judges  were  unanimously  of  oiHnion 
that  the  prosecution  was  commenced  in  time.(y) 

But  where  on  the  trial  of  an  indictment  for  night-poaching  it  appeared  that  the 
offence  was  committed  some  time  in  1853,  and  a  warrant  for  the  defendant's  appre- 
hension granted  at  that  time,  but  not  served,  the  defendant  having  absconded,  and 
on  the  defendant's  return  afler  six  years'  absence,  the  present  proceedings  were 
instituted  and  the  preceding  cases  were  cited :  Pollock,  C.  6.,  said,  *'  None  of  these 
cases  go  to  the  extent  contended  for  in  this  case.  I  am  of  opinion  that  the  issuing 
of  this  warrant  was  not  a  oonmiencement  of  proceedings  within  the  statute/'  and 
the  prisoner  was  accordingly  acquitted.(z) 

Parker  and  Smith  were  indicted  for  night-poaching  on  the  26th  of  January, 
1861,  and  a  warrant  dated  the  5th  of  February,  1861,  was  proved  to  be  under  the 
hand  of  a  magistrate,  and  this  warrant  recited  that  information  had  that  day  beea 
given  of  the  offence,  but  no  information  was  given  in  evidence.     Smith  was  appre- 
hended under  this  warrant  on  the  27th  November,  1862,  and  Parker  on  the  14tli 
January,  1864;  and,  upon  a  case  reserved,  it  was  held  that,  in  order  to  show  that 
the  prosecution  was  commenced  in  due  time,  the  information  ought  to  have  beeo 
given  in  evidence. (22)     This  case  was  only  argued  for  the  prisoners,  and  the  deci- 
sion is  unsatisfactory.     It  was  objected  that  it  was  not  alleged  in  the  warrant  that  the 
information  was  in  writing,  as  required  by  sec.  8  of  the  11  &  12  Vict.  c.  42.    It 
did  not  therefore  appear  that  any  legal  information  was  ever  laid.     The  answer  is, 
that  the  form  given  by  the  statute  fbr  a  warrant  does  not  recite  that  the  infonna- 
tion  was  in  writing;  as  the  warrant  did  recite  an  information,  it  was  sufficieDt(aa) 
At  all  events,  the  warrant  was  evidence  that  the  prosecution  was  pending  at  its 
date ;  under  that  warrant  the  prisoner  had  been  apprehended,  examined,  and  com- 
mitted, and  any  objection  as  to  the  information  was  far  too  late  at  the  trial. 

On  an  indictment  for  night-poaching  it  appeared  that  some  tame  pheasants  were 
in  coops  about  150  yards  from  a  house;  but  they  were  not  shut  up,  and  could  ran 
about,  and  on  this  night  they  were  roosting  in  trees  close  by.  Common  hens  were 
in  the  coops,  having  been  used  for  rearing  the  pheasants.  The  prisoners  went  to 
the  coops,  and  one  said,  *^  There  is  nothing  here  but  an  old  hen ;"  they  were  looking 
in  other  coops  when  they  were  apprehended.  It  was  held  that  these  birds  could 
not  be  considered  game  within  the  meaning  of  the  statute.  As  long  as  they  were 
under  the  charge  of  the  hen,  as  long  as  she  was  their  guardian,  and  while  thej 
were  about  her,  and  running  about  with  her,  he  who  took  them  was  guilty  of 
larceny,  (o) 

An  indictment  alleged  that  the  prisoner  was  duly  convicted  before  three  justices, 
for  that  he  by  night  after  the  expiration  of  the  first  hour  after  sunset  and  before 
the  beginning  of  the  first  hour  before  sunrise,  did  by  night  unlawfully  enter  t 
certain  close,  &c.,  describing  it,  with  a  gun  for  the  purpose  of  then  and  there  taking 
and  destroying  game;  and  the  prisoner  was  thereupon  adjudged  for  his  said  offence, 
the  same  being  his  first  offence,  to  be  imprisoned,  &c. ;  and  that  the  prisoner  afl^- 
wards  was  duly  convicted  before  two  justices,  for  that  he  by  night  unlawfully  did 
enter  and  be  in  certain  inclosed  land,  &c.,  describing  it,  ^^with  certain  instruments 
for  the  purpose  of  killing,  taking,  and  destroying  game  thereon,  this  being  his 
second  offence;"  and  was  thereupon  adjudged,  &c.  It  was  objected  on  error: 
1.  That  the  second  conviction  alleged  was  not  valid,  because  the  first  conviction 
*R4.71  *^^^  ^^^  appear  to  have  been  set  out  in  it ;  but  it  was  held  that  all  that  was 
•^  necessary  in  such  an  indictment  in  order  to  give  the  Court  jurisdictioo  was 

(y)  Reg.  V.  Brooks,  1  Den.  C.  C.  217 ;  2  C.  &  K.  402  (61  B.  C.  L.  R.). 

(2)  Reg.  V.  Hull,  2  F.  &  F.  16.  This  case  is  so  badly  reported,  that  it  is  impossible  to 
see  what  was  really  decided.  If  the  last  proceedings  had  no  connection  with  the  wsrrftot) 
er  information  on  which  it  issued,  that  may  have  been  the  ground  of  the  decision.  See 
Rex  V.  Killminster,  mpra, 

(zz)  Reg.  V.  Parker,  L.  k  C.  459. 

\aa)  See  Haylock  v.  Sparke,  1  E.  &  B.  471  (72  E.  C.  L.  R.). 

(a)  Reg.  V.  Garnham,  8  Cox  C.  C.  451,  Pollock,  C.  B.,  and  Williams,  J.  Pollock,  C  p-i 
also  said,  <<  I  take  it  if  a  man  go  into  a  London  market,  and  buy  pheasants'  eggs,  ssj 
hatch  them  under  a  common  hen,  when  the  birds  became  free  from  control  they  wov<* 
come  under  the  game  laws." 
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to  show  that  there  had  beea  two  former  convictions  under  the  statute,  and  that  was 
shown  here.  2.  It  was  objected,  that  the  second  conviction  only  said  that  the 
prisoner  entered  "  with  certain  instruments/'  not  specifying  what  they  were,  or  even 
that  they  were  used  for  the  purpose  of  killing  game ;  but  it  was  held  that,  as  it  was 
allied  that  the  offence  was  committed  by  night  in  the  land  with  instruments  for 
the  purpose  of  taking  and  destroying  game,  the  latter  words  being  applicable  to  the 
instruments  as  well  as  to  the  presence  of  the  party,  got  rid  of  all  the  difficulty.  3. 
It  was  objected,  that  the  second  conviction  did  not  allege  that  the  prisoner  entered 
for  the  purpose  of  taking  game  "  by  night,"  and  that  the  first  conviction  did  not 
allege  that  the  act  was  done  by  night  on  the  particular  close ;  but  it  was  held  that 
the  expression  '^  by  night*'  preceding  the  whole  clause  quite  cured  the  difficulty  as 
to  time.  Lastly,  it  was  objected,  that  the  first  conviction  was  **  the  first  hour  before 
sunrise,"  instead  of  '*  last  hour  before  sunrise,"  and  that  this  was  impossible ;  but 
the  objection  was  overruled. (2») 

An  indictment  under  the  9  Geo.  4,  c.  69,  s.  1,  for  a  third  offence  set  out  the  pre- 
▼ions  convictions,  one  of  which  alleged  that  the  prisoner  **  entered  into  certain  in- 
closed land  in  the  parish  of  A.  6.  for  the  purpose  of  taking  and  destroying  game 
in  the  night,"  and  Maule,  J.,  held  that  the  indictment  was  bad  for  not  alleging  the 
entry  by  night. (c) 

Although  three  or  more  poachers  are  out  by  night  armed,  and  are  guilty  of  an 
offence  within  sec.  9,  still  they  are  liable  to  be  apprehended  under  sec.  2,  as  they 
ure  ^ilty  of  an  offence  under  sec.  1,  as  well  as  under  sec.  9.{d)  If  persons  are 
fbnnd  actually  in  the  commission  of  an  offence  against  sec.  1,  they  may  be  appro- 
[tended  by  the  persons  authorized  to  apprehend  by  sec.  2,  although  no  notice  be 
^▼en  to  them  of  the  cause  for  which  they  are  apprehended ;  for  the  circumstances 
ionfltitate  sufficient  notice. (e)  And  it  is  not  necessary  that  there  should  be  a  written 
inthority ;  it  is  sufficient  if  the  party  were  employed  as  a  watcher  of  game  preserves 
»y  the  lord  of  the  manor.(/)  And  although  the  persons  mentioned  in  sec.  2  have 
lo  authority  to  apprehend  unless  the  poachers  are  found  upon  the  manor  or  land  of 
'he  persons  therein  specified ;( </)  yet  if  a  poacher  be  found  on  the  manor  by  ^a  r^ef^jo 
lerrant  of  the  lord,  and  run  off  it,  but  being  pursued. return  upon  it  again,  ^ 
he  servant  may  apprehend  him,  for  it  is  the  same  as  if  he  had  never  been  off  the 
luyior.(A)  Where  a  wood  was  neither  the  property  of  the  master  of  an  assistant 
gamekeeper,  nor  in  his  occupation,  nor  within  any  manor  which  belonged  to  him, 
ind  he  had  only  the  permission  of  the  owner  to  preserve  the  game  there,  it  was  held 
'hmt  the  assistant  gamekeeper  had  no  authority  to  apprehend  poachers  in  the  wood.(f') 
3o  the  gamekeeper  of  a  person  who  rents  the  shooting  over  land  has  no  right  to 
ipprehend  a  poacher ;  for  a  person  who  rents  the  shooting  is  neither  the  owner  nor 
he  occupier  of  the  land. (A;)     Unless  a  poacher  be  found  in  pursuit  of  game  between 

(b)  Careton  v.  The  Qoeen,  1  B.  &  8.  208  (101  E.  C.  L.  R.).  In  Fletcher  v.  Calthrop,  6 
I).  B.  880  (51  B.  C.  L.  R.),  a  conviction  which  alleged  that  the  defendant  entered  certain 
inclosed  land  by  night  *'  with  a  net  for  the  purpose  of  taking  game,  to  wit,  partridges  and 
pheasants,"  was  held  bad,  because  it  did  not  state  the  intent  to  take  the  game  there. 
rbis  decision  has  always  appeared  to  be  questionable,  and  in  Cureton  v.  The  Queen, 
Dockborn,  C.  J.,  and  Hill,  J.,  strongly  expressed  their  doubts  as  to  its  correctness.  It 
■eems  clear  that  a  man  does  not  enter  a  close  with  intent  to  take  game  unless  it  be  to 
t^ke  s^me  io  that  close,  but  he  enters  it  for  some  other  purpose,  e.g.  to  cross  it  and  kill 
K&nie  in  another  close.  If  a  man  gets  into  a  railway  carriage  in  London  on  bis  way  to  his 
moors  in  Scotland,  can  it  be  said  that  he  enters  the  carriage  with  intent  to  kill  grouse? 

[e)  Reg.  V.  Merry,  MSS.     C.  S.  G. ;  2  Coz  C.  C.  240. 
cT)  Rex  V  Ball,  R.  &  M.  C.  G.  R.  330.     See  note  (a),  ante^  p.  641. 

|e)  Rex  V.  Payne,  R.  k  M.  G.  G.  R.  378 ;  Rex  v.  Davis,  7  G.  &  P.  785  (32  E.  C.  L.  R.), 
P«rke,  B. ;  Rex  v,  Taylor,  7  G.  &  P.  266,  Vaughan,  B.  See  these  and  other  similar  cases, 
p0«|,  tit.  ManalaughteTy  Reacting  Offieert. 

if)  Rex  V.  Price,  7  G.  *  P.  178  (32  E.  C.  L.  R.),  Parke,  J.  J.  A.,  and  Coleridge,  J. 

\jg)  Rex  V.  Addis,  6  G.  &  P.  388  (25  E.  G.  L.  R.),  Patteson,  J. ;  Rex  v.  Daris,  7  G.  A  P. 
T85  (."12  B.  G.  L.  R.),  Parke,  B. 

(A)  Rex  V.  Price,  tupra^  note  (/).  The  authority  given  by  sec.  2  to  apptehend  '*  in  case 
oC  ponuit  In  any  other  place  to  which  he  may  have  escaped,"  seems  nut  to  have  been 
^dTcrted  to  in  this  case. 

(f)  Rex  V.  Addis,  mpra,  note  (g). 

\i)  Reg.  V.  Price,  &  Gox  G.  G.  277,  Patteson  and  Talfourd,  JJ. ;  Reg.  v.  Wood^  V  ? .  k  ^  . 
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the  expiration  of  the  first  hour  after  sunset  and  the  beginning  of  the  last  hour  before 
sunrise,  there  is  no  power  to  apprehend  him  under  sec.  2.(/) 

In  consequence  of  the  many  cases  which  had  occurred  in  which  questions  liad 
arisen  as  to  the  right  to  apprehend  persons  committing  offences  in  the  night,  and 
especially  in  poaching  case8,(m)  the  14  &  15  Vict.  c.  19,  s.  11,  was  framed.(n)  It 
recites  that  *'  doubts  have  been  entertained  as  to  the  authority  to  apprehend  persons 
found  committing  indictable  offences  in  the  night,"  and  enacts  that  '4t  shall  be 
lawful  for  any  person  whatsoever  to  apprehend  any  person,  who  shall  be  found 
committing  any  indictable  offence  in  the  night,  and  to  convey  him  or  deliver  him 
*fi4Ql  ^  some  constable  or  *other  peace  officer,  in  order  to  his  being  conveyed,  as 
^  soon  as  conveniently  may  be,  before  a  justice  of  the  peace,  to  be  dealt  with 
according  to  law." 

It  is  to  be  observed  that  this  clause  only  applies  to  the  apprehension  of  persons 
committing  indictable  offences  ;  whilst,  therefore,  it  authorizes  the  iq)prehen8ion  of 
any  persons  committing  an  offence  under  sec.  9,  it  does  not  authorize  the  apprehen- 
sion of  any  person  committing  an  offence  under  sec.  1 ;  for  that  section  only  creates 
summary  offences,  except  indeed  in  the  case  of  a  third  offence  after  two  previous 
convictions. 

It  is  proper  also  to  add,  that  "night,"  as  used  in  sec.  11  of  the  14  &  15  Vict  c 
19,  is  not  defined  by  sec.  13  of  that  Act;  for  that  section  only  defines  "the  time  at 
which  the  night  shall  commence  and  conclude  in  amy  offence  against  the  provlsu^f 
of  this  Act;"  and  sec.  11,  neither  creates  nor  mentions  any  offence,  but  simply 
authorizes  the  apprehension  for  any  indictable  offence  committed  in  the  night, 
whether  that  offence  be  an  offence  at  common  law  or  created  by  statute ;  and  conse- 
quently the  time,  with  reference  to  this  section,  at  which  night  b^ns  and  ends  in 
each  case  will  depend  on  the  common  law  or  the  statute  applicable  to  the  offence,  and 
in  night-poaching  the  time  is  fixed  by  9  Geo.  4,  c.  69,  s.  12. (o) 

Where  on  an  indictment  for  murder  of  a  gamekeeper  in  a  conflict  with  more  than 

470,  Martin,  B. ;  8.  P.,  where  the  gamekeeper's  master  "had  the  right  of  shooting  over" 
the  land :  Reg.  v.  Wesley,  1  F.  &  F.  528,  Lord  Campbell,  C.  J. ;  s.  p.,  where  the  game- 
keeper's master  had  "  permission  by  parol  to  shoot  over  the  land." 

(/)  Rex  V.  Tomlinson,  Y  C.  &  P.  183  (32  E  C.  L.  R.),  Coleridge,  J.  See  the  case,  fw/, 
tit.  Manslaughter,  RetUling  Offieert,  By  the  24  &  25  Vict,  c  96,  s.  17  (which  will  be  found 
in  vol.  2),  any  person  in  the  day-time  taking  or  killing  any  hare  or  coney  in  any  warreOi 
or  ground  lawfully  used  for  the  breeding  or  keeping  of  hares  or  conies,  or  at  any  timj 
setting  or  using  therein  any  snare  or  engine  for  the  taking  of  hares  or  conies,  is  sabjected 
to  a  penalty  of  not  exceeding  £5  ;  and  by  sec.  103  may,  if  found  committing  the  offence,  be 
immediately  apprehended  without  a  warrant  by  any  peace  officer,  or  by  the  owner  of  the 
property,  on  or  with  respect  to  which  the  offence  is  committed,  or  by  his  servant,  orioT 
person  authorized  by  him.  This  power  only  applies  to  hares  or  conies,  and  to  the  places 
specified.  By  the  Game  Act,  1  &  2  Will.  4,  c.  32,  s.  31,  any  person  found  on  any  land,  Ac, 
in  search  or  pursuit  of  game,  woodcocks,  snipes,  quails,  land-rails,  or  conies,  may  be  re- 
quired by  any  person  having  the  right  of  killing  game  upon  such  land,  or  by  iheoccapi^f 
or  gamekeeper,  or  servant  of  either  of  them,  or  by  the  warden,  &c.,  of  any  forest,  Ac* 
forthwith  to  quit  the  land  whereon  he  is  found,  and  tb  tell  his  Christian  and  surnaoe, 
and  place  of  abode;  and  if  such  person,  after  being  so  required,  refuse  to  tell  bis  real 
name  or  place  of  abode,  or  give  such  a  general  description  of  his  place  of  abode  as  sbaU 
be  illusory  for  the  purpose  of  discovery,  or  wilfully  continue  or  return  upon  the  land,  h« 
may  be  apprehended  by  the  party  so  requiring,  or  by  any  person  acting  by  his  order  »n<» 
in  his  aid,  and  conveyed  as  soon  as  conveniently  may  be  before  a  magistrate.  In  order 
to  justify  the  apprehension  of  an  offender  under  this  section,  he  must  have  been  reqai^d 
both  to  quit  the  land,  and  also  to  tell  his  name  ;  and  the  return  most  be  upon  tbe  san^ 
land  as  the  party  was  found  upon,  and  for  the  same  purpose,  that  is,  in  search  orpai^'^'j 
of  game,  &c.;  for  otherwise  a  man  going  along  a  public  path  over  the  same  land  would 
come  within  the  section:  Rex  v.  Long,  7  C.  &  P.  314  (32  E.  C.  L.  R.),  Williams,  J.;  ^?' 
V.  Lawrence,  Gloucester  Spr.  A.  1843,  MSS.,  C.  S.  G.,  a.  p.,  by  Wightman,  J.  Botin 
Reg.  V.  Prestney,  3  Cox  C.  C.  505,  Parke,  B.,  held  that  the  prosecutor  was  not  bound  botn 
to  require  the  prisoner  to  quit  the  land  and  also  to  tell  his  name  and  place  of  abode,  bi 
that  be  was  at  liberty  to  require  either  of  those  three  matters  of  the  prisoner,  and  tbato® 
was  bound  to  comply  with  whichever  the  prosecutor  demanded. 

(m)  See/>o«<,  p.  813,  et  teq. 

(n)  It  was  my  clause.     C.  S.  G. 

{o\  I  have  made  these  remarks  because  the  plain  words  of  these  sectiona  hare  bc60V<7 
mucD  misunderstood  by  counsel  in  Reg.  v.  Sanderson,  u^fra,  and  elsewhere. 
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uree  poachers,  who  were  out  tx)j]^ether  in  pursuit  of  game  ahout  eleven  o'clock  at 
ight,  there  was  no  sufficient  evidence  of  any  authority  in  the  keeper  to  apprehend 
vAer  the  9  Geo.  4,  c  69,  s.  2;  Willes,  J.,  held  that  they  were  liable  to  be  «ppre- 
6Dded  by  any  one  under  the  14  &  15  Vict.  c.  19.  s.  11 ;  for  that  section  applied  to 
Q  persons  whatever  found  committing  indictable  offences  in  the  night,  and  as  more 
tian  three  persons  were  found  together  armed  in  the  field  for  the  purpose  of  taking 
ame  in  the  night,  they  were  guilty  of  an  indictable  offence,  and  liable  to  be  appre- 
ended  for  it  under  that  section. (j^) 

An  indictment  for  assaulting  a  gamekeeper  must  either  state  expressly  that  the 
efendant  was  *^  found  committing"  an  offence  within  sec.  1,  or  after  stating  that  the 
efendant  entered  by  night  for  the  purpose  of  taking  game,  so  as  to  show  that  he 
ad  committed  an  offence  within  that  section,  must,  in  the  subsequent  part  so  refer 
)  the  previous  part  as  to  show  that  he  was  found  committing  such  offence ;  and  it 
\  not  sufficient  to  state  that  the  defendant  entered  by  night  into  land  for  the  pur- 
006  of  taking  game,  and  that  he  was  then  and  there  by  night  as  aforesaid  found. 
L  oount  alleged  that  the  defendants  by  night  did  unlawfully  enter  certain  land 
rmed  with  guns  for  the  purpose  of  taking  game,  and  that  they  "were  then  and 
lere  in  the  said  land  by  night  as  aforesaid  by  one  W.  R.,  the  servant  of  Earl  B., 
>and,  and  that  the  defendants  with  the  guns  aforesaid  did  then  and  there  assault^ 
».,  the  said  W.  R.,  the  said  W.  R.  being  then  and  there  authorized  to  apprehend 
tie  defendants;''  it  was  objected  that  the  count  was  bad,  as  it  neither  stated,  in  the 
'ords  of  the  Act,  that  the  defendants  *were  found  committing  the  offence,  r*^cA 
or  sufficiently  referred  to  the  previous  averments  to  incorporate  them  in  the  *- 
itler  part  of  it,  and  the  judgment  was  arrested  upon  this  objection.(^) 

Where  a  count  alleged  that  three  entered  a  close  by  night  with  guns  for  the  pur- 
006  of  taking  game,  and  were  found  by  a  servant  of  the  owner  of  the  said  close, 
ad  that  they  assaulted  him  with  the  said  guns;  it  was  objected  that  this  count  in- 
mded  to  allege  that  the  prisoners  had  committed  an  offence  under  sec.  9,  and 
lerefore  the  count  was  bad  for  not  alleging  that  the  prisoners  were  armed ;  Patte- 
rn, J.,  asked  what  answer  there  was  to  the  objection,  and  the  counsel  for  the  prose- 
ition  admitted  the  force  of  the  objection,  and  abandoned  the  count.(r) 

Upon  an  indictment  for  wounding  with  intent  to  murder  a  gamekeeper  of  a  noble- 
imn,  it  appeared  that  a  turnpike-road  ran  through  his  estate  upon  which  the  game 
extensively  preserved ;  but  other  proprietors  preserved  game  upon  lands  which 
not  more  than  half  a  mile  distant  from  the  place  where  the  wound  was  given. 
lie  keepers  swore  that  they  heard  shots  fired  at  night  in  the  preserves  in  quick  sue- 
»sion,  as  if  two  or  more  persons  were  shooting,  and  suspecting  that  the  parties 
onld  shortly  pass  along  the  turnpike  road,  the  keepers  went  and  secreted  themselves 
t  the  road-side.  Shortly  afterwards,  six  men  came  along  the  road ;  they  had  gun- 
arrels,  which  they  took  from  their  pockets ;  and  an  affray  took  place,  in  which  the 
eeper  was  wounded.  Several  pheasants  were  found  on  the  road  after  the  affray 
"as  over.  Wightman,  J.,  told  the  jury  that  the  keepers  were  not  justified  in  en- 
earoring  to  apprehend  the  poachers ;  as  they  were  not  found  upon  any  land  com- 
litting  any  offence  against  the  game  laws,  nor  was  any  pursuit  made.(s) 

Where  on  an  indictment  for  assaulting  a  gamekeeper,  the  prisoners  were  proved 

(jp)  Reg.  V.  Sanderson,  1  F.  &  F.  598. 

{g)  Reg.  V.  Curnock,  9  C.  &  P.  730  (38  E.  C.  L.  R.).  Gurney,  B.,  after  taking  time  to 
DOSider,  and,  I  believe,  consulting  Coleridge,  J.  Two  other  objections  were  intended  to 
e  made :  first,  that  the  assault  was  not  alleged  to  have  been  upon  the  land  where  the 
efendants  were  found ;  secondly,  that  there  was  no  averment  to  show  that  the  keeper 
'aa  in  the  execution  of  his  duty  when  the  assault  was  committed,  and  unless  that  were 
16  case  the  assault  was  not  within  this  Act.  See  Rex  v.  Cheere,  4  B.  &  C.  902  (10  E.  C. 
.  B.),  anUj  p.  638.     C   S.  G. 

(r)  Reg.  V.  May,  5  Cox  0.  C.  176,  yet  it  is  perfectly  clear  that  there  was  nothing  in  the 
bjection.  The  indictment  was  on  the  second  section,  and  that  only  requires  the  offend- 
rt  to  be  found  on  the  close  "  committing  any  such  offence,"  as  is  mentioned  in  the  first 
eetion,  t.  e.  entering  '<  with  any  gun,"  kc.  It  is  clear  that  the  count  would  have  been 
«d  if  it  had  alleged  the  offence  in  the  terms  of  the  ninth  section,  unless  those  terms 
rere  equivalent  tu  those  creating  the  offence  in  the  first  section  ;  and  as  the  count  alleged 
h(t  offence  in  the  terms  of  the  first  section,  it  was  clearly  good. 

(«)  Reg.  9.  Meadham,  2  C.  &  K.  633  (61  E.  C.  L.  R.). 
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to  have  been  on  land  in  pursuit  of  game  in  the  night,  and  on  seeing  the  keepers 
made  off  into  a  highway,  and  sat  down  under  a  tree,  and  the  keepers  went  up  to 
them,  and  were  violently  assaulted,  but  the  keepers  said  that  they  had  not  followed 
them  with  intent  to  apprehend  them;  it  was  held  that  the  assault  must  be  committed 
at  the  time  when  the  keepers  are  attempting  to  apprehend  the  poachers,  and  there- 
fore the  prisoners  must  be  acquitted  (/) 

Upon  an  indictment  for  wounding  with  intent  to  prevent  their  lawful  apprdien- 
*f\^M  ^^^^'  ^^  appeared  that  the  two  prisoners  were  '''seized  while  poaching  in  the 
^  night  on  a  preserve  which  had  belonged  to  the  Earl  of  Lichfield,  and  was 
then  in  the  possession  of  his  trustees,  and  the  head-keeper  had  been  appointed  by 
Lord  Lichfield  twenty  years  before,  and  regularly  paid  by  Lord  Lichfield's  agent 
to  the  time  in  question,  but  had  never  had  any  direct  communication  with  the 
trustees,  and  a  watcher,  appointed  by  the  head-keeper,  had  been  wounded  by  the=^ 
prisoners  whilst  apprehending  them,  and  it  was  held  that  the  evidence  of  authority^ 
was  sufficient.(tt) 

So  where  a  covert  was  the  property  of  Sir  John  Acton,  an  infant,  and 
Grranville  had  married  Sir  John's  mother,  and  had  exercised  the  right  of  killin 
and  preserving  game  on  Sir  John  Acton's  property  for  seven  years,  and  had  ap 


pointed  a  gamekeeper ;  it  was  held  that  this  was  sufficient  prtmd  facie  evidence  o        f 
his  right  under  the  1  &  2  Will.  4,  c.  32,  s.  36,  to  demand  and  take  game  from 
person  found  in  the  covert.(v) 

The  ninth  section  creates  two  distinct  offences,  namely,  first  entering  on  land,  on 
of  the  party  being  armed ;  and  secondly,  being  on  the  land  armed.(ii7) 

By  the  express  words  of  sec.  9,  if  several  are  together,  and  any  one  of  them 
armed,  all  of  them  are  liable  to  be  convicted ;  and  it  was  held  on  the  57  Oeo.  3, 
90,  the  words  of  which  were  "  if  any  person  or  persons,"  &c.,  "  shall  be  found,"  &/c^ 
"  armed  with  any  gun,"  &c.     O'Flannagan  and  two  others  were  in  a  park  at  nigh 
and  two  of  them  had  guns :  O'Flannagan  had  one,  but  which  of  the  other  tw^ 
persons  had  the  other  gun  could  not  be  ascertained ;  the  point  was  therefore  sav 
whether  either  of  these  two  could  be  found  guilty ;  but,  upon  a  case  reserved,  th*-      ^ 
judges  were  clear  that,  if  any  one  of  the  party  was  armed,  every  one  of  the 
was  within  the  Act.(x)     But  it  was  held,  *  on  the  same  repealed  statute,  that 
several  were  out  together,  and  one  had  arms  without  the  knowledge  of  the  oth 
the  others  were  not  liable  to  be  convicted.     Johnson  and  Southern  went  into 
close  in  the  night  to  kill  game;  Johnson  had  a  loaded  pistol,  but  Southern  did  no 
know  it :  and,  upon  a  case  reserved,  the  judges  thought  Southern  not  liable  to 
convicted  under  the  Act.(y) 

A  constructive  arming  was  held  not  to  be  sufficient  within  the  new  statute; 
therefore  an  indictment  allege  that  two  defendants,  together  with  another  perBOD 
entered  a  close,  the  two  defendants  being  armed,  and  it  appear  that  the  two  defend- 
ants were  unarmed,  they  must  be  acquitted.     An  indictment  stated  that  Davis 
Griffiths,  together  with  another  person,  entered  certain  land,  *'  the  said  Davis  am 
Griffiths  then  and  there  being  armed :"  it  was  proved  that  the  third  person  had 
gun,  but  Davis  and  Griffiths  were  unarmed;  it  was  held  that  Davis  and  Griffith^^^ 
must  be  acquitted;  for  under  the  9  Geo.  4,  c.  69,  s.  9,  a  constructive 
*fi5^1   *^^  °^^  sufficient,  and  as  the  indictment  stated  that  these  two  men  wi 

"•^  armed,  and  the  proof  was  that  neither  of  them  was  so,  the  allegation 
not  proved,  and  the  case  therefore  failed.(2;) 

But  where  an  indictment  for  night-poaching  charged  eight  prisoners  with  " 


(/)  Reg.  V.  Doddridge,  8  Coz  C.  C.  335,  Cbannell,  B. 

(u)  Reg.  V.  Fielding,  2  C.  &  K.  621  (61  E.  C.  L.  R.),  Cresswell  and  Patteaon,  JJ. 

(v)  Reg.  V.  Wall,  2  Cox  C  C.  288,  Coleridge,  J. 

(V)  Per  Coleridge,  J.,  Rex  v.  Kendrick,  7  C.  &  P.  184  (32  E.  C.  L.  R.),  and  MSS.    C. 
G.     8ee  also  Davies  v.  Reg.,  10  B.  k  C.  89  (21  E.  C.  L.  R.),po»i,  p.  665.    In  Rex  v.  Mellor^      't 

2  D.  P.  C.  173,  Taunton,  J.,  held  tbat  the  words  ''  entering  and  being,"  in  the  1  4k  2  Wil 1; 

4,  c.  32,  8.  30,  only  constituted  one  offence ;  sed  qu,  for  persons  may  enter  land  with 
innocent  intent,  and  afterwards  begin  poaching. 

(x)  Rex  V.  Smith,  MSS.,  Bayley,  J.,  and  R.  &  R.  368. 

(y)  Rex  V.  Southern,  MS.,  liaylejr,  J.,  and  R.  &  R.  444. 

(z;  Reg.  V.  Davis,  8  C.  &  P.  759  (34  E.  C.  L.  R.),  Patteson,  J. 
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pectively  armed  with  guns  and  other  offeDsive  weapons/'  and  the  jury  found  that 
I  of  the  prisoners  were  armed  with  guns  and  the  rest  with  bludgeons ;  it  was  ob- 
tod,  that  a  merely  constructive  arming  was  not  sufficient  under  the  9  Geo.  4,  d. 
»  fl.  9,  and  that  every  prisoner  not  armed  with  a  gun  was  entitled  to  be  acquitted, 
1  that  no  reliance  could  be  placed  on  the  words,  **  and  other  offensive  weapons/' 

that  the  statute  enumerating  by  name  gun,  crossbow,  firearms,  and  bludgeons, 
1  adding  "  or  any  other  offensive  weapons,'*  the  indictment  ought  to  have  specified 
I  offensive  weapon  in  any  case,  and  particularly  where  the  weapon  was  one  of 
06  oamed  in  the  statute ;  Coleridge,  J.,  overruled  the  objection,  and  upon  a  case 
arred,  the  judges  were  of  opinion  that  the  conviction  was  right,  and  overruled 
a.  Y.  Dav{g.{a) 

Liurge  stones  are  offensive  weapons,  if  they  are  of  a  description  capable  of  occa- 
liog  serious  injury,  and  if  they  are  brought  and  used  for  that  purpose.  The 
endiints  had  brought  with  them  from  a  distance  some  large  heavy  smooth  stones, 
1  had  thrown  them  at  a  gamekeeper  and  his  assistants,  whereby  they  had  been 
ick  and  knocked  down ;  it  was  left  to  the  jury  to  say,  whether  the  stones  had 
n  brought  by  the  defendants  to  the  place  or  found  upon  the  spot ;  whether  they 
"6  of  such  a  description  as  to  be  capable  of  occasioning  serious  injury  to  the 
aon  if  used  offensively ;  and  whether  they  were  brought  and  used  for  that  pur- 
e ;  for  that,  if  they  were  satisfied  of  the  affirmative  of  all  those  questions,  these 
MB  were  offensive  weapons  within  the  statute.(6)  Where  a  stick  or  other  instru- 
at,  ordinarily  used  for  the  purpose  of  walking,  is  found  in  the  possession  of 
chers,  it  is  a  question  for  the  jury,  whether  such  stick  or  other  instrument  was 
eo  out  for  the  purpose  of  being  used  as  an  offensive  weapon,  for  if  it  was  taken 

for  such  a  purpose  it  is  an  offensive  weapon  within  the  statute.  The  prisoner 
[  taken  with  him  when  poaching  a  thick  stick,  large  enough  to  be  called  a  blud* 
n,  but  which,  being  lame,  he  was  in  the  habit  of  using  as  a  crutch;  it  was  held 
be  a  question  for  the  jury,  whether  he  took  it  out  with  intent  to  use  it  as  an 
naiTe  weapon,  or  merely  for  the  purpose  to  which  he  usually  applied  \t.(c)  So 
nre  the  only  weapons  proved  to  have  been  used  by  the  prisoners  were  sticks,  and 
,  with  which  a  gamekeeper  had  been  knocked  down,  when  produced,  proved  to 
B  Tery  small  one,  fairly  answering  the  description  of  a  common  walking-stick ; 
[  on  its  being  objected  that  this  stick  could  not  be  considered  an  offensive 
ipon,  it  was  answered  that  the  use  made  of  it  by  the  prisoner  showed  his  inten- 
I,  and  the  nature  of  the  stick ;  Gurney,  6.,  said,  that  if  a  man  ^went  out  r4c/*rcq 
li  a  common  walking-stick,  and  there  were  circumstances  to  show  that  he  ^ 
nded  to  use  it  for  purposes  of  offence,  it  might  perhaps  be  called  an  offensive 
.pon  within  the  statute  ]  but  if  he  had  it  in  the  ordinary  way,  and  upon  some 
zpected  attack  or  collision  he  was  provoked  to  use  it  in  his  own  defence,  it 
lid  be  carrying  the  statute  somewhat  too  far  to  say  it  was  an  offensive  weapon 
kin  the  meaning  of  the  Act. ((f)  Where  the  prisoners  were  found  in  a  neld 
li  nets,  hares,  and  dogs,  and  putting  the  hares  on  sticks  walked  off,  and  the 
ks  were  about  four  feet  and  a  half  long,  and  about  one  and  a  half  inch  in  diame- 
one  of  them  being  weighted  with  an  iron  ferule,  and  another  had  a  large  knot 
the  thick  end ;  Rolfe,  6.,  directed  the  jury  that  if  the  prisoners  brought  the 
kn  merely  and  exclusively  for  the  purpose  of  carrying  hares,  then  they  were  not 
^&A  within  the  Act,  though  it  was  possible  that  the  sticks  might  have  been  very 
ctiyely  used  as  offensive  weapons  in  any  aflfray  with  the  keepers.  But  if  the 
f  thought  that  the  prisoners  took  the  sticks  for  the  double  purpose  of  staking 
nets  or  carrying  away  the  game,  and  also  of  attacking  the  keepers,  if  occasion 
old  arise  for  such  a  purpose,  then  they  would  be  armed  within  the  Act.(6)  So 
»re  an  indictment  on  the  9  Geo.  4,  c.  69.  s.  9,  alleged  that  the  prisoners  were 

w)  Reg.  r.  Goodfellow,  1  Den.  C.  G.  81 ;  \  G.  k  K.  724  (47  E.  C.  L.  R.)  ;  Reg.  r.  An- 

W8,  1  Cox  C.  C.  144,  B.  p. 

6)  Rex  V.  Grice,  7  C.  1e  P.  803  (32  E.  C.  L.  R.),  Ludlow,  Serjt.,  after  consulting  Parke 

I  Bolland,  BB. 

c)  Bex  9.  Palmer,  1  M.  &  Rob.  70,  Taunton,  J.     See  the  cases  collected,  ante^  p.  179, 


7) 


Bex  9.  Fry,  2  VL.  k  Rob.  42.  («)  Reg.  r.  Turner,  3  Cox  C.  C.  304. 
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armed  with  bludgeons  and  other  offensive  weapons ;  and  it  was  proved  that  all  of 
them  had  sticks,  and  that  one  of  them  used  his  stick  against  a  keeper,  Rex  v.  John- 
son(/)  was  cited  to  show  that  a  stick  used  for  offensive  purposes  was  an  offensive 
weapon ;  and  Maule,  J.,  observed  that  in  that  case  the  stick  was  capable  of  being  an 
offensive  weapon ;  but  here  there  was  no  evidence  as  to  the  size  or  length ;  and  left 
it  to  the  jury  to  determine  whether  this  stick  was  an  "  offensive  weapon."(^) 

Under  the  repealed  statute  it  was  held  that  perceiving  a  person  fire  was  finding 
him  armed,  though  his  person  was  not  seen  at  the  time :  and  it  was  no  answer  to  a 
charge  under  that  Act  that  the  parties  put  down  their  arms,  and  led  them  before 
they  were  seen,  if  it  was  perceived  that  some  one  was  there  armed  before  they  were 
seen.     A  keeper  heard  a  gun  fired  in  a  wood,  and  called  to  his  man  to  watch :  the 
persons  in  the  wood  immediately  abandoned  their  guns,  and  had  crept  away  two 
hundred  yards  from  them,  when  the  keeper  and  his  man  discovered  and  seized 
them.     A  case  was  reserved  upon  the  question,  whether  they  could  be  considered 
as  found  armed  when  they  had  got  to  so  great  a  distance  from  their  guns  before  thej 
were  discovered :  and  the  judges  (eleven)  held  that  they  were,  and  that  they  were 
rightly  convicted. (A) 

So  it  was  sufficient  under  the  repealed  statute,  if  the  evidence  satisfied  the  jorj 
that  the  prisoner  had  been  in  the  place  named  in  the  indictment  for  the  purpose  of 
destroying  game.  Upon  an  indictment,  which  charged  the  prisoner  in  every  count 
*fi^4.1  ^^^^  having  entered  a  wood,  called  Kingshoe  Spinney,  it  was  proved  that  a 
-*  gamekeeper  heard  nine  reports,  ^nd  saw  three  flashes  in  *the  wood :  the 
prisoner  was  not  seen  in  the  wood,  but  was  soon  afterwards  seen  in  a  close  which  ad- 
joined the  wood :  upon  this  evidence  it  was  lefl  to  the  jury  to  say,  whether  the 
prisoner  was  one  of  the  party  in  the  wood ;  and  they  having  found  that  he  was,  the 
judges,  upon  a  case  reserved,  held  that,  as  there  was  evidence  to  satisfy  the  jary 
that  he  had  been  in  the  wood  armed,  or  was  one  of  a  party  who  had  been  so,  it  was 
sufficient,  (t) 

So  it  is  not  necessary  under  the  new  Act  that  the  defendants  should  be  actually 
seen  in  the  close  laid  in  the  indictment  to  satisfy  the  jury  that  they  were  in  fact  in 
the  close  for  the  purpose  alleged.  Thus  where  the  prisoners  had  been  seen  in » 
close  which  lay  between  two  woods,  going  in  a  direction  from  one  of  the  woods,  in 
which  shots  had  been  previously  heard,  towards  the  other  wood,  it  was  left  to  the 
jury  to  say  whether  they  had  not  been  in  the  wood  in  which  the  shot  had  been 

A  difference  of  opinion  exists  as  to  whether  all  the  three  defendants  must  be 
proved  to  have  been  in  the  close  laid  in  the  indictment,  or  whether  it  is  sufficient 
to  prove  that  all  were  out  for  the  common  purpose  of  taking  game,  and  that  one 
entered  the  close,  two  more  being  near  enough  to  the  close  to  aid  and  assist 
Where  it  appeared  that  Dowsell  alone  was  seen  in  Rodborough  Hill  Brake,  the 
place  laid  in  the  indictment,  between  which  and  Rodborough  Wood  a  turnpike 
road  ran,  and  at  that  time  no  one  was  in  company  with  Dowsell,  and  he  escaped  out 
of  the  brake  into  the  road,  where  he  was  seized  by  the  keeper,  and  whistled  loudly, 
upon  which  four  more  men  came  out  of  Rodborough  Wood,  and  rescued  Dowsell: 
shots  had  been  heard  in  the  direction  of  the  brake  and  the  wood,  but  the  witnesses 
were  unable  to  speak  as  to  which  place  the  shots  were  fired  in :  it  was  objected, 
that  there  was  no  evidence  to  show  that  any  one  except  Dowsell  was  in  the  brake; 
and  unless  it  appeared  that  three  were  together  in  the  place  specified,  no  offence  was 
proved :  and  Patteson,  J.,  held  that  in  order  to  support  this  indictment  under  the 
9  Geo.  4,  c.  69,  s.  9,  it  must  be  proved  that  the  prisoners  were  all  together  in  the 
place  laid  in  the  indictment,  and  as  that  was  not  shown,  that  the  prisoners  must  be 

(/)  R.  &  R.  492,  ante,  p.  181. 

(g)  Reg.  V.  Merry,  MSS.     C.  S.  G. ;  2  Cox  C.  C.  240. 

(A)  Rex  V.  Nash,  MS.,  Bayley,  J.,  and  R.  k  R.  386. 

(i)  Rex  V.  Worker,  R.  k  M.  C.  C.  R.  165.  The  second  and  third  counts  stated  the  prtf- 
oner  to  have  been  found  in  Kingshoe  Close,  which  adjoined  the  wood,  and  a  qoeitioD 
was  raised  upon  these  counts,  but  not  decided*  viz.,  whether  it  was  necessarj  that  tb* 
prisoner  should  he  found  armed  in  the  same  close,  into  which  he  entered  for  the  paip^ 
of  killiog  game  ? 

(k)  Rex  V.  Capewell,  5  0. 4k  P.  549  (24  E.  G.  L.  R.),  MSS.    0.  S.  G.    Parke,  6. 
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[.(/)     But  where  aD  accomplice  proved  that  all  the  four  defendaDts  went 

^e  called  Norton  Hill  Wood  for  the  purpose  of  killing  pheasants,  and 

lem,  except  himself  and  Meadows,  went  into  the  wood,  they  remaining 

.  and  on  the  approach  of  the  gamekeepers  the  witness  and  Meadows  went 
M^  ic  wood,  and  informed  the  others  of  it,  when  they  all  ran  away  together ; 
Siirson,  B.,  said,  ''  the  entering  on  the  land  hy  one  is  to  be  considered  as  rutopiK 
pr entering  of  all,  if  the  others  are  at  the  place  and  *assisting — exactly  in  •■ 
he  same  way  that  would  fix  them  in  a  case  of  burglary ;  there  all  are  guilty,  as 
B  well  those  who  actually  enter  the  house  as  those  wlio  are  close  at  hand  on  the 
ateide  of  it,  waiting  to  watch  or  to  carry  off  the  property ;  it  is  enough  if  all  these 
wnons  were  at  the  place,  each  of  them  acting  his  part,  and  conducing  to  one 
ominon  intent,  although  some  only  of  the  party  were  bodily  in  the  wood."(m)  And 
D  another  case,  where  one  or  two  of  the  four  poachers  were  not  actually  in  the  wood 
aid  iu  the  indictment,  but  were  waiting  outside  to  watch,  the  same  very  learned 
Fudge  said,  *'  if  two  persons  were  in  the  wood,  and  the  other  two  outside  were  of  the 
ame  party,  and  there  for  the  same  purpose,  it  would  be  an  offence  within  the  Act. 
Suppose  that  some  of  the  party  were  to  go  down  one  side  of  the  hedge,  and  some 
lown  the  other,  beating  the  same  fence,  that  would  be  no  offence  within  the  statute, 
looording  U)  Rex  v.  Dowsell ;(ji)  and  the  same  consequence  would  follow  if  two  went 
ato  the  wood,  and  a  number  of  others  surrounded  the  outside :  surely  the  statute 
neant  to  include  such  cases :  I  have  a  strong  opinion  on  the  point ;  but  out  of  respect 
or  mj  brother  Patteson's  opinion,  if  the  question  arises,  I  will  reserve  the  point/'(0 

(<)  Rex  V.  Dowsell  and  Bridgewater,  MSS.,  C.  S.  G.,  a.  c,  6  0.  &  P.  398  (25  E.  0.  L.  R.). 
There  was  no  doubt  in  this  case  that  all  the  party  went  for  the  common  purpose  of  killing 
pime  both  in  the  brake  and  in  the  wood.     C.  S.  G. 

(m)  Rex  V.  Passey,  7  C.  &  P.  282  (32  E.  C.  L.  R.). 

(a)  Supraj  note  (/). 

(•)  Rex  V.  Lockett,  7  C.  &  P.  300  (32  E.  C.  L.  R.),  Alderson,  B.  The  jury  having  found 
het  all  the  defendants  had  entered  the  wood,  the  question  was  not  reserved.  In  Rex  v, 
indrewB,  2  M.  &  Rob.  37,  Gurney,  B.,  is  reported  to  have  expressed  a  similar  opinion, 
liougb  it  was  not  necessary  for  the  decision  of  the  case ;  but  as  the  learned  Baron,  in  a 
»••  at  Stafford  Spring  Assizes,  1841,  in  which  the  same  point  arose,  expressed  great 
loobta  on  it,  and  would  have  reserved  the  point  if  the  jury  had  convicted,  the  opinion 
sxpressed  in  Rex  v.  Andrews  cannot  be  considered  as  being  the  deliberate  opinion  of  the 
earned  Baron.  This  question  may  be  considered  under  two  states  of  facts :  first,  where 
•M  than  three  enter  the  land,  the  others  being  near  enough  to  aid  and  assist ;  secondly, 
vhere  three  enter  and  others  are  near  enough  to  aid  and  assist.  First,  as  to  the  case 
irhere  less  than  three  enter,  this  is  quite  as  much  a  question  of  whether  an  offence  within 
tte.  9  has  been  committed,  as  whether  those  who  have  not  entered  the  field  are  guilty  of 
loch  offence ;  and  it  is  submitted  that,  whether  we  look  at  the  object  or  the  words  of  the 
slaaie,  there  must  be  an  actual  bodily  entry  by  three  persons  into  the  close  to  bring  the 
saM  witbin  sec.  9.  The  object  of  the  clause  was  to  protect  keeper^  from  violence ;  now 
it  It  obvious  that  if  less  than  three  be  in  the  close  there  is  less  danger  of  violence  than  if 
Jirce  be  in  it;  if  three  be  in  the  close  they  are  ready  to  assist  each  other  in  committing 
rioleoce ;  if  some  be  out  of  the  close,  they  must  get  into  the  close  before  they  are  in  a 
[NifUion  to  commit  it,  and  in  some  cases  this  might  be  impracticable ;  thus  in  the  case 
}m%  by  the  very  learned  Baron  of  part  going  down  one  side  of  a  hedge,  and  part  down 
ihe  other,  the  hedge  might  be  so  strong  that  the  one  part  could  not  get  through  it  to 
imIbi  the  other  in  an  attack  upon  keepers :  and  many  similar  cases  might  be  put.  As  to 
the  words,  they  seem  strongly  to  indicate  that  there  must  be  an  entry  by  all  three,  and 
ill  three  '*  together  ;'^  the  word  "  together"  is  very  important:  if  three  poachers  went  to  a 
irood  of  very  large  size,  and  each  entered  it  separately  at  far  distant  points,  they  would 
luiTe  been  witbin  the  clause  if  the  word  **  together"  had  been  omitted.  Again,  the  words 
m,  ^'any  of  such  persons  being  armed."  Suppose  that  the  one  that  entered  was  not 
ftrmed,  but  that  one  of  the  others  was,  then  if  it  were  held  that  the  offence  was  complete, 
It  would  be  80  holding,  although  no  person  armed  had  entered  the  land;  if  it  were  held 
DtcaMary  that  the  one  who  entered  should  be  armed,  it  would  be  limiting  the  arming  to 
oaa  particular  individual,  instead  of  leaving  it  indefinite  which  was  armed.  Difficulties 
would  also  arise  from  holding  the  entry  of  one  to  be  the  entry  of  all.  Suppose  three 
poaebers  went  out  with  the  common  design  of  taking  game  in  a  narrow  plantation,  and 
Iha  fields  on  each  side  of  it,  and  that  one  went  up  the  plantation,  and  one  up  each  adja- 
ceol  field,  all  being  near  enough  to  assist  in  killing  game;  according  to  such  a  construc- 
Uoa  each  would  be  guilty  of  three  distinct  offences  ;  in  other  words,  all  three  would  be 
together  in  three  different  closes  uno  eodemque  tempore.  The  instance  of  burglary  is  not 
•■alogoot,  because  that  offence  does  not  consist  in  an  entry  by  *'  three  or  more  together^" 
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i^oKo-t       ^  Where  three  poachers  go  out  with  a  common  purpoee,  bat  afterwards  sepanle 

-*  in  pursuit  of  game  in  different  fields,  they  are  not  gmlty  of  an  offence  within  sec 

9.   The  three  defendants  went  out  for  the  purpose  of  night-poaching :  PoweU  and  Owen 

were  seen  setting  nets  in  the  hedge-row  of  the  yew  tree  piece,  they  being  on  the  other 

side  of  the  turnpike  road,  and  Nickless  went  into  another  field ;  Powel  and  Owen  set 

a  dog  into  the  yew  tree  piece,  which  drove  a  hare  into  one  of  the  nets ;  it  was 

*fi571  *^^^^  ^^^^  ^^^  ^^^^  ^^  ^^^  within  the  statute,  as  Nickless  was  independently  en- 

-'  gaged  in  poaching  in  the  field,  he  having  left  the  other  poaching  in  the  road.(p) 

Upon  an  indictment  against  six  prisoners  for  night-poaching  in  Ratclifi^s  field,  it 

but  by  one  person  ;  as  soon,  therefore,  as  an  entry  by  one  is  shown,  the  crime  is  prored, 
and  then  the  question  is,  whether  others  engag^ed  in  the  same  transaction  were  principals 
in  the  second  degree  or  accessories.     Here  the  question  is  whether  the  crime  has  been 
committed.     In  burglary,  and  indeed  in  most,  if  not  all,  common  law  offences,  where 
Beveral  persons  are  present  at  the  commission  of  a  crime,  the  indictment  may  either  state 
the  facts  according  to  their  legal  effect,  t.  e.  that  all  committed  the  act;  or  as  tbey 
occurred,  t.  e.  that  one  did  the  act,  and  that  the  others  were  present  aiding  and  assisting. 
If,  therefore,  the  case  of  burglary  were  analogous,  an  indictment  alleging  that  one  enter^ 
the  field,  and  that  the  others  were  present  aiding  and  assisting,  ought  to  be  good,  and  yet 
it  is  conceived  no  such  indictment  could  he  so  framed  as  to  give  effect  either  to  the  word 
**  together,"  or  to  the  indefiniteness  of  the  words  '^any  of  such  persons  being  armed."    It 
is  to  be  observed,  also,  that  sec.  2  only  authorizes  the  apprehension  of  those  who  are 
"  found  upon  any  land ;"  so  that  the  persons  not  in  the  field  could  not  be  apprehended 
under  that  section.     The  Game  Act,  1  &  2  Will.  4,  c.  32,  s.  32,  which  applies  to  "  anj 
persons  to  the  number  of  five  or  more  together,  found  upon  any  land,"  may  also  be  re- 
ferred to  as  showing  that  there  must  be  an   entry  by  all ;  for  how  could  it  be  said  that 
finding  one  person  in  a  field,  with  four  in  the  adjoining  field,  was  finding  five  together 
in  the  field  where  the  one  was  found  ?    On  the  whole  it  is  submitted,  that  unless  there 
has  been  a  bodily  entry  by  three  together  the  offence  is  not  complete. 

Secondly,  where  three  have  bodily  entered  into  the  close,  and  others  are  near  aiding 
and  assisting,  here  the  crime  is  assumed  to  be  complete,  and  the  question  is,  whether 
those  near  are  guilty  of  it  within  sec.  9.  If  the  common  law  rule,  by  which  all  are  prin- 
cipals in  misdemeanors  (see  note  (b)  ante^  p.  128)  prevailed,  not  only  those  near  enoagh 
to  assist,  but  all  who  were  parties  to  the  transaction,  although  absent,  would  be  guilty; 
but  it  seems  admitted  on  all  hands  that  the  common  law  rule  does  not  apply ;  indeed 
Alderson,  B.,  could  only  have  referred  to  the  analogy  of  burglary  in  Rex  v.  Pasaej, 
because  he  thought  the  common  law  rule  did  not  apply.  Some  limit,  then,  must  be  pat 
upon  the  clause,  and  it  is  submitted  that  the  correct  limit  is  to  confine  it  to  the  persons 
who  actually  enter  the  close.  The  intent  with  which  the  parties  enter  being  the  ssB« 
(with  the  KUght  difference  pointed  out  in  note  (t)  ante^  p.  641)  in  both  sec.  1  and  sec.  9;  sec. 
9  rather  authorizes  a  heavier  punishment  than  introduces  a  new  offence,  and  the  tvo 
sections  may  well  be  read  together  thus:  if  any  persons,  whether  one  or  more,  enter,  to, 
they  shall  be  liable  to  the  punishment  in  sec.  1 ;  but  if  three  or  more  enter  together 
armed,  they  shall  be  liable  to  the  punishment  in  sec.  9,  and  the  heavier  punishment  of 
that  section  may  well  be  confined  to  those  .who  actually  enter  the  close.  The  cltast 
requires  both  an  entry  and  an  arming,  and  as  an  entry  by  any  number,  however  large,  if 
unarmed,  will  not  be  sufficient;  so  it  is  but  reasonable  that  a  presence  without  an  entry 
should  not  be  sufficient ;  and  as  the  statute  has  made  an  arming  by  one  sufficient,  if  it 
had  been  intended  that  an  entry  by  part  should  enure  as  an  entry  by  all,  probably  i( 
would  have  been  made  so  by  express  words. 

With  regard  to  the  entry,  it  is  submitted  that  the  statute  intended  an  actual  bodily  entry 
into  the  close,  and  not  such  an  entry  as  would  amount  to  a  trespass  at  common  law.  The 
doctrine  in  burglary  that  if  any  part  of  the  person  be  introduced  into  the  house,  it  is  ^ 
sufficient  entry,  has  long  been  considered  as  going  a  great  length,  and  it  would  be  carry- 
ing it  much  further  to  apply  it  to  this  offence.  Sec.  2  also  seems  to  show  that  an  entry 
of  the  whole  person  was  intended :  it  provides  that  **  where  any  person  shall  be  fouD<l 
upon  any  land,  he  may  be  apprehended  upon  such  land,"  or  in  case  of  escape  "there- 
from ;"  now,  how  can  it  be  said  that  a  person  who  merely  introduces  his  hand  into  one 
field  while  standing  in  another  comes  within  this  clause?  The  Game  Act,  1  &  2  Will*^) 
c  32,  ss.  31,  32,  affords  a  similar  argument.  Suppose  three  poachers  went,  with  intent 
to  take  game,  to  a  park  wall,  too  high  for  them  to  (^t  over,  and  one,  in  the  presence  of 
the  others,  introduced  his  hand  through  a  hole  left  for  hares  at  the  bottom  of  the  wsH? 
and  set  a  snare  within  the  park,  could  it  be  fairly  contended  that  this  was  an  entry  by  ^ 
armed  into  the  park  within  sec.  9? 

On  the  whole  it  is  submitted  that  Mr.  J.  Patt^son's  constraction  of  the  statute  if  ^' 
rect,  and  that  there  must  be  an  entry  of  the  whole  person  by  three  persons  into  the  elos0 
to  bring  the  case  within  sec.  9,  and  that  none  are  within  that  section  except  those  who 
actually  enter  the  close.    G.  S.  G. 

{p)  Heg.  V.  Nickless,  8  G.  Ae  P.  757  (34  E.  G.  L.  R.},  Patteson,  J. 
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ppeared  tliat  the  prisoners  were  in  company  in  a  lane  adjoining  the  field  in  question 
etting  nets  between  the  ditch  and  the  hedge  of  the  field  to  take  game.  One  of 
bflm  remained  with  the  nets,  and  the  rest  diTided  into  two  parties,  and  went  round 
lie  field.  Three  or  four  of  the  prisoners  armed  with  bludgeons  were  seen  at  one 
Ime  beating  in  the  field,  with  two  dogs,  for  game.  A  witness  stated  that  he  saw  all 
lie  prisoners  come  out  of  the  field,  and  go  together  to  the  nets  and  take  them  up. 
"he  prisoners  were  all  associated  and  engaged  in  the  common  purpose  of  taking 
•me  in  the  field  in  question.  The  prisoners  were  pursued  and  apprehended,  lOrd 
mr  of  them  had  sticks  or  bludgeons,  and  two  of  them  drew  kodvos  from  their 
ocketfi,  and  threatened  to  stab  the  takers.  It  was  objected  that  the  evidence  did 
ot  sufficiently  prove  that  all  the  prisoners  had  been  in  the  field,  and  that  none  could 
e  properly  convicted,  who  had  not  been  in  the  field,  and  as  those  who  had  been  in 
lie  field  could  not  be  identified,  aU  must  be  acquitted.  Wilde,  C.  J.,  did  not  think 
lie  evidence  sufficiently  certain  that  all  had  been  in  the  field,  and  directed  the  juiy 
)  consider  whether  all  the  prisoners  were  at  the  time  associated  and  engaged  in  the 
jaanon  purpose  of  taking  game  by  some  of  them  going  armed  into  the  field,  and 
lere  beating  for  game,  while  others  rendered  their  aid  by  remaining  outside  the 
edge ;  and  directed  the  jury  if  they  were  satisfied  that  sdl  the  prisoners  were  so 
igaged,  they  were  all  liable  to  be  found  guilty,  although  the  witness  could  not 
lentify  which  of  the  prisoners  entered  the  field.  The  case  was  left  to  the  jury  on 
le  assiunption  that  some  of  the  prisoners  never  entered  the  field.  The  jury  found 
le  prisoners  guilty,  and  upon  a  case  reserved  the  conviction  was  held  right.  The 
idges  in  this  case  did  not  think  it  necessary  to  decide,  whether  it  would  be  an 
lenee  within  the  statute  if  a  party  of  three  or  more  together,  one  being  armed, 
liered  and  were  in  land  consisting  of  two  or  more  enclosures  in  the  same  or  different 
jcupatioiis,  because  here  the  indictment  made  it  essential  to  prove  that  the  offence 
■8  committed  in  the  field  occupied  by  Ratcliffe.  Five  of  the  judges(^)  were  of 
)Uiion  that  to  constitute  the  statutable  misdemeanor  the  party  must  enter  into  and 
i  bodily  in  the  close,  and  that  if  three  were  in  the  close  and  three  out  the  latter 
ere  not  guilty :  and  as  the  three  who  entered  in  this  case  could  not  be  ascertained, 
1  were  entitled  to  be  acquitted.  Seven  of  the  judges(r)  thought  that  if  three  were 
.  the  close,  one  being  armed,  they  were  guilty,  and  that  all  others  who  were  together 
ith  them  aiding  and  assisting  were  guilty  of  the  same  misdemeanor,  though  they 
Bfe  not  in  the  Held  («) 

^This  decision  was  anything  but  satisfactory,  and  where  an  indictment  r^e^eo 
Uffged  the  prisoners  with  night-poaching  in  Oakley  Coppice,  and  it  appeared  *- 
(At  the  gamekeeper  saw  three  men  coming  along  a  field  within  a  few  yards  of  the 
(ppice,  and  as  though  coming  from  it,  after  he  had  heard  a  shot  in  the  direction  of 
le  coppice ;  and  a  struggle  ensued,  and  pheasants  recently  killed  were  found  near  the 
lOt ;  it  was  objected  that  there  was  no  proof  that  all  the  three  men  entered  the 
rppioe ;  and  Pattcson,  J.,  said  he  was  entirely  of  opinion  that  three  men  must  have 
taally  entered  the  coppice  in  order  to  constitute  this  offence.  He  entirely  con- 
irred  in  the  views  expressed  in  the  note  to  '^  Russell  on  Crimes.''(^)  Indeed  if  the 
instructive  presence  were  alone  sufficient,  it  would  follow  that  if  three  men  went  out 

poach,  and  each  entered  on  a  separate  piece  of  land,  each  of  the  three  would  be  in 
nee  different  places  at  the  same  time ;  a  conclusion  which  was  utterly  absurd.(u) 

(^)  Parke,  B.,  Patteson,  J.,  Cresswell,  J.,  Piatt,  B.,  and  Williams,  J. 
(r)  Denman,  C.  J.,  Wilde,  C.  J.,  Pollock,  C.  B.,  Rolfe,  B.,  Coltman,  J.,  Wightman,  J., 
Id  ferle,  J. 

(«)  Reg.  V.  WhitUker,  1  Den.  G.  C.  310 ;  2  G.  &  K.  636  (61  E.  G.  L.  R.).  NotwitbsUnd- 
g  this  decision  the  editor  adheres  to  the  opinion  expressed  in  his  note  to  the  last 
Lition.  The  fallacy,  on  which  the  opinion  of  the  majority  of  the  judges  proceeded  in 
lis  ease,  lies  in  applying  the  principle  applicable  to  a  common  law  felony  to  this  par* 
calar  misdemeanor.  In  misdemeanor  all  who  take  part  are  principals,  or  only  those 
ho  fall  within  the  special  terms  of  an  enactment.  Either,  therefore,  all  who  take  any 
irt  in  night-poaching,  though  a  100  miles  off,  are  guilty,  or  only  those  who  bodily  enter 
la  field.  See  Rex  v,  Fletcher,  2  Str.  1 166,  cited  1  Den.  G.  G.  384.  The  marginal  note  in 
.  O.  G.  R.  is  incorrect — "  some"  should  be  **  three." 


il)  Note  (o),  iuprOf  p.  655. 


(«)  Reg.  V.  May,  5  Gox  G.  G.  176.    The  prisoners  were  acquitted,  otherwise  the  point 
Olid  bare  been  reserved  for  reconsideration. 
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On  an  indictment  on  sec.  9,  it  appeared  that  three  persons  went  out  together  armed 
with  guns  in  the  night  to  destroy  game,  and  were  together  in  one  of  the  closes 
mentioned  in  the  indictment,  called  Thirteen  Acres,  hut  not  for  the  purpose  of  kill- 
ing game  in  that  close  (for  there  was  none  there),  nor  in  one  adjoining  close  by 
shooting  from  it.  They  were  passing  along  it  to  another  place.  One  at  least  of  the 
three  was  in  a  close  mentioned  in  the  indictment,  called  The  Spring,  which  had 
pheasants  in  it,  for  the  purpose  of  destroying  game  in  that  close,  but  the  whole 
'wereTltH^..  they  were  all,  however,  at  that  time  of  the  same  company,  and  with  thai 
common  purpOfH^  The  fourth  count  stated  that  the  prisoners  were  in  enclosed  lam 
occupied  by  C.  White.  The  Spring  and  the  Thirteen  Acres  were  both  enclo8e<^3 
and  contiguous,  being  only  separated  by  a  fence,  and  both  in  the  occupation  of 
White.  There  was  a  question  whether  this  could  make  any  difference,  Parke,  B, 
therefore  respited  the  judgment,  and  reserved  the  case  for  the  opinion  of  the  judg< 
and  the  following  judgments  were  given  :  Lord  Campbell,  C.  J.,  **  The  fourth  couirzrat 
of  the  indictment  alleges  that  the  prisoners  were  in  enclosed  land  occupied  by  QIZJ. 
Whito ;  and  on  that  count  at  all  events  I  think  the  conviction  was  right  and  oug^fct 
to  be  affirmed.  Some  confusion  seems  to  have  arisen  on  this  matter  from  not  atten.  •^. 
ing  sufficiently  to  the  provisions  of  the  Act.  It  has  been  treated  as  though  t^^feie 
word,  close,  occurred  in  the  Act,  whereas  it  only  specifies  any  land  open  or  enclosed^; 
a  practice  has  consequently  prevailed  of  nauiing  a  certain  close  in  the  indictine'^Ent, 
which  is  quite  needless  It  would  certainly  be  requisite  to  designate  sonie  land^s. 
give  it  some  description ;  but  if  that  land  comprehended  fifty  closes,  and  the  offci 
was  committed  on  any  part  of  such  land,  it  would  be  within  the  statute.  If  thfe 
fore  A.,  B.,  and  C  all  belonged  to  one  party  with  one  common  intent,  A.  might  he 
*fi"Ql  "^  Blackaere,  *B.  in  Whiteacre,  and  C.  in  Greenacre,  and  all  guilty  uncXer 
^  J  this  statute."  Parke,  B  :  **  I  am  of  the  same  opinion ;  though  at  one  tic^^e, 
I  felt  some  doubt  whether  there  could  be  a  conviction  on  any  count,  I  now  thi  wk 
there  may  on  the  fourth.  If  the  three  are  all  of  one  party,  one  or  more  being  amc^^ 
with  an  offensive  weapon,  and  with  the  common  object  of  destn»ying  game  in  -C-T»e 
night,  it  is  immaterial  whether  they  are  in  the  same  or  different  closes  or  endosuK""**- 
It  is  necessiu-y  to  describe  the  land  correctly  in  the  indictment,  for  the  purpose  of 
identifying  it;  but  if  the  three  are  on  the  land  so  described  together  under  the  circi^w- 
stances  I  have  mentioned,  it  is  sufficient  to  bring  them  within  the  statute,  whetb^ 
the  land  be  open  or  enclosed,  or  in  one  or  more  enclosures,  or  in  one  or  several  oc^ii* 
pations.  In  Mr.  Greaves*  very  able  note(a)  the  reasoning  appears  to  me  to  be  founcJ^ 
on  the  assumption  that  the  statute  provided  only  for  the  case  of  three  being  togetli^^ 
in  one  and  the  same  piece  of  enclosed  land,  if  the  land  was  enclosed,  or  one  and  t^^ 
same  piece  of  open  land,  if  it  was  open,  whereas  the  statute  contains  no  such  pro- 
vision." Alderson,  B. :  "  The  indictment  charges  the  prisoners  with  entering,  &*•) 
certain  land,  &c. ;  it  is,  therefore,  necessary  to  describe  the  land,  the  entering  which 
constitutes  the  offence  charged.  The  land  may  consist  of  different  closes,  and  be  in 
different  occupations ;  but  whatever  be  the  number  of  closes,  or  of  occupations,  the 
land  in  question  must  be  rightly  described  in  the  indictment. ''(t?) 

(<i)  Note  (o),  ante,  p.  655. 

(r)  Reg.  V.  Uezzell,  2  Den.  C.  C.  274,  Talfourd,  J.,  and  Piatt,  B.,  concurred.    This  c*«« 
was  not  argued,  and  therefore  i3  entitled  to  much  less  weight  than  it  otherwise  wou^*^ 
hare  been.     The  first  remark  on  it  is  that  Reg.  v.  Whittaker  was  clearly  abandoned  *^ 
wholly  untenable.     Then  is  this  case  rightlj  decided?  and,  with  all  deference,  It  is  cod- 
fidentlj  submitted  that  the  decision   is  erroneous.     Sec.  1   enacts  that  if  "any  person 
shall  **  enter  or  be  in  any  land  whether  open  or  enclosed."     Now,  as  it  cannot  be  supposed 
that  the  Legislature  contemplated  the  case  of  a  person  being  in  two  closes  or  pieced  of 
land  at  one  and  the  same  time,  it  is  clear  that  ''  land  here  means  one  close  or  piece  of 
land,  and  the  same  term  in  sec.  9  ought  to  be  construed  in  the  same  sense  also;  and  tbfl| 
is  the  true  sense  of  the  word  ;  for  though  land  be  nomen  generalitnmum  as  incladiog^'' 
mines,  &c.,  it  is  quite  unusual  to  speak  of  several  closes  even  in  the  occupatioo  of  to*| 
same  person  as  ''  land  ;"  the  general,  if  not  invariable,  custom  being  to  use  "  lands  ;"*°" 
an  instance  of  any  number  of  different  fields  being  spoken  of  as  "land"  when  they^'^ 
in  the  occupation  of  different  persons  would  indeed  be  extraordinary.     The  repealed  A*^ 
57  Geo.  3,  c.  90,  had  the  words  "  forest,  chase,  park,  wood,  plantation,  close,  or  oU»er       J  ^ 
open  or  enclosed  ground,"  and  there  can  be  no  doubt  that  the  ofTence  under  it  w»b  cofl- 
fined  to  a  single  close  or  ground;  and  it  is  obvious  that  the  change  to  *'lMid''  iitk*' 
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*A  difference  of  opinion  also  exists  as  to  what  constitutes  an  entry  within  the  r^e^^A 
meaning  of  this  statute.  It  has  been  held  that  if  persons  standing  in  a  road  *- 
hang  nets  on  the  twigs  of  a  hedge  within  a  dose,  it  is  an  entry  within  sec.  9.  Some 
poachers  standing  in  a  lane  spread  their  nets  upon  the  twigs  of  a  hedge,  which  sepa- 
rated the  lane  irom  the  dose;  Alderson,  B.  said,  ^^  I  shall  tell  the  jury  if  they  are 
aatisfied  that,  in  effecting  a  common  purpose  by  all  the  defendants,  the  nets  were 
hang  upon  the  twigs  of  the  hedge  so  ab  to  be  within  the  field,  it  was  an  entry. 
Lord  £llenborough,  C.  J.,  in  Pickering  v.  Ritddj(w)  stated  that  he  once  luM  liiat 


-.ih/* 


Geo.  4,  c.  69,  was  merely  for  the  purpose  of  using  one  term  applicable  to  everj  kind  of 
land  included  in  the  profuse  verbiage  of  the  old  Act,  and  not  for  the  purpose  of  altering 
the  locality  of  the  offence ;  and  as  ''  open  or  enclosed  ground"  in  the  Act  plainly  meant 
either  one  or  the  other,  but  not  both,  so  it  does  in  the  new  Act  also ;  and  therefore  the 
words  **  land  whether  open  or  enclosed,"  are  precisely  the  same  as  "  open  or  enclosed 
laod,"  and  the  offence  is  created  as  to  either,  but  not  as  to  both.  Again,  this  decision 
wholly  overlooks  the  word  '*  together."  How  three  or  more  persons,  who  enter  three  or 
more  different  closes  separated  by  hedges,  even  if  they  adjoin  each  other  (and  the  judg- 
ment in  this  case  does  not  limit  the  decision  to  such  a  case),  can  be  said  to  satisfy  the 
words  "  if  any  persons  to  the  number  of  three  or  more  together  shall  by  night  unlawfully 
enter  or  be  in  any  land,"  it  is  impossible  to  conceive.  To  say  that  three  persons  are 
together,  who  are  in  different  places,  is  a  plain  contradiction  in  terms.  It  might  just  as 
well  be  said  that  three  persons,  who  entered  into  three  different  houses  at  the  same  time, 
were  together  when  they  were  in  those  houses.  The  clause  was  framed  to  prevent  and 
panish  violence  by  numbers  of  persons  being  together — not  merely  forming  one  party — 
bat  being  so  near  to  each  other  that  they  could  aid  and  assist  each  other  in  committing 
violence.  And  if  the  clause  had  contained  no  reference  to  land  at  all,  still  it  must  have 
been  confined  to  those  who  were  in  such  close  proximity  to  each  other  as  to  be  capable 
of  assisting  in  the  violence  ;  and  a  fortiori  must  the  clause  be  so  limited  in  order  to  give 
effect  both  to  the  word  "  together"  and  **  land."     See  Reg.  v.  Jones,  post,  p.  661. 

It  is  quite  obvious  too  that  though  the  primary  object  of  this  section  be  the  prevention 
of  violence,  both  the  old  and  new  Acts  were  really  passed  for  the  benefit  of  the  owner  of 
the  particular  land  by  the  protection  of  the  game.  Sec.  1  is  exclusively  devoted  to  that 
object,  and  sec.  2  is  exclusively  devoted  to  that  object  and  the  protection  of  the  owner, 
kc,  in  carrying  that  object  into  effect.  And  under  sec.  2  this  decision  would  lead  to  so 
many  inconveniences  that  it  is  plain  the  Legislature  never  could  have  intended  anything 
of  the  kind.  In  this  case  it  is  clear  that  under  sec.  2,  the  poacher  who  was  in  "  The 
Spring"  might  have  been  apprehended  ;  but  it  is  equally  clear  that  if  the  others  had  been 
on  another  person's  land  without  any  intent  to  take  game  there,  they  could  not  have  been 
apprehended  at  all  It  would  be  easy  to  multiply  cases  to  show  the  strange  results  to 
which  this  decision  would  lead.  But  it  will  suffice  to  refer  to  the  Day  Game  Act,  I  &  2 
Will.  4,  c.  32,  some  sections  of  which  are  plainly  framed  on  this  Act,  and  show  beyond  a 
doubt  the  meaning  of  it.  Sec.  32  is  introduced  in  terms  for  the  purpose  of  protecting 
giune  from  trespassers  by  a  more  summary  means,  and  its  terms  are,  1st,  "if  any  person 
commit  any  trespass  by  entering  or  being,  in  the  day-time,  upon  any  land  in  search  or 
pursuit  of  game,"  &c. ;  2d,  '*  if  any  persons,  to  the  number  of  five  or  more  together,  shall 
commit  any  trespass  by  entering  or  being  in  the  day-time  upon  any  land  in  search  or 
pursuit  of  game,"  &c. ;  and  any  person  charged  with  *'any  such  trespass"  may  prove  any 
matter  which  would  be  **a  defence  to  an  action  at  law  for  such  trespass."  Now,  it  is 
perfectly  clear  that  ''  land"  here  means  one  land  ;  for  **  trespass"  means  one  trespass,  and 
all  the  words  of  the  clause  with  reference  to  land  are  in  tBe  singular  number,  *^  leave,"' 
^*  license,"  *' occupier,"  &c.  Besides  the  clause  is  only  a  summary  action  of  trespass,  and 
who  ever  dreamt  of  several  occupiers  or  owners  of  different  lands  joining  in  an  action  of 
trespass?  This  clause  is  the  counterpart  of  9  Geo.  4,  c.  69,  s.  1,  and  sec.  31  of  sec.  2  of 
that  Act.  Now  by  sec.  31,  where  any  person  is  found  on  "any  land  or  upon  any  of  his 
Majesty's  forests,  parks,  chases,  or  warrens,"  &c.,  "any  person  having  the  right  of  killing 
the  game  upon  such  land,"  &c.,  may  require  him  to  quit  the  laud  :  now  here  as  "  any  of 
bis  Majesty's  forests,"  &c.,  means  one  forest;  so  "any  land"  means  one  land,  and  "such 
land,"  applying  both  to  "any  land"  and  " any  forest,"  &c.,  must  mean  one  land  also. 
The  isame  terms  are  in  sec.  32,  which  corresponds  to  9  Geo.  4,  c.  69,  s.  9,  and  afford  simi- 
lar observations.  And  sec  sec.  36.  It  would  be  difficult  to  fiud  a  clearer  legislative 
ezpo.sition  by  one  Act  of  the  terms  in  another  than  the  1  &  2  Will.  4,  c.  32,  affords  of  the 
8  Geo.  4,  c.  69.  It  is  to  be  observed  also  that  in  general  the  question  will  not  be  whether 
the  pi  isoner8  are  liable  to  no  punishment  at  all,  but  whether  they  arc  liable  to  penal  servi- 
tude for  tourteen  years  under  sec.  9,  or  penal  servitude  for  seven  years  under  sec.  2,  or  to 
be  aumarily  dealt  with  under  sec  1.  Patteson,  Cresswell,  and  Williams,  JJ.,  and  Platt,  B., 
Wbo  in  Keg.  t>.  Whittaker  dissented  from  the  decision  were  not  present  when  Reg.  v. 
Ceasell  was  decided. 

(w)  1  Stark.  N.  P.  C.  56  (2  E.  C.  L.  R  ) ;  4  Camp.  219.     Lord  Ellenborough,  C.  J.,  held, 
that  Bending  dogs  into  a  plantation  to  beat  for  game  was  a  trespass  in  the  plantation.* 
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firing  a  gun  loaded  with  shot  into  a  field  was  a  breaking  of  the  close,  and  I  am  o: 
opinion  that  if  these  defendants  so  placed  the  nets  within  the  field  it  was  an  en 
by  them  all."(x)     But  in  a  similar  case  it  was  held  that  if  persons  standing  in 
road  set  nets  in  a  hedge-row  of  an  adjoining  field,  and  sent  a  dog  into  the  field  t 
drive  game  into  the  nets,  this  is  not  an  entering  of  land  within  sec.  9. 
*fifil  1   *^^^^  ^^^  setting  nets  in  the  hedge-row  of  a  field,  they  being  on  the  othe~ 
^  side  of  the  hedge  in  a  turnpike-road ;  they  also  sent  a  dog  into  the  field 
whiiclr  droye  a  hare  into  one  of  the  nets;  it  was  contended  that  the  sending  of  tlL^^g 

dog  into  the  field  to  drive  the  hares  into  the  nets  was,  in  point  of  law,  an  enterin g 

into  the  field ;  but  It  was  held  that  it  would  be  straining  the  words  too  much  in         ^ 
criminal  ease  to  hold  that  this  was  within  the  statute.(y)     In  one  case(2)  the  Cou^^::^^ 
declined  to  express  an  opinion  whether  it  was  necessary  to  a  conviction  of  a  defenda^^^it 
under  the  9  Geo.  4,  c.  69,  or  under  the  1  &  2  Will.  4,  c.  32,  s.  30,  that  he  shon^ZZJj 
personally  have  gone  into  the  close,  or  whether  it  might  be  sufficient  that  he,  stai^  ^. 
ing  without,  sent  others  in.     But  in  a  later  case(a)  strong  opinions  were  uttered  tb^^ at 
the  Legislature  in  the  1  &  2  Will.  4.  c.  32,  s.  30,  contemplated  that  the  ofien<3.er 
must  personally  be  or  enter  on  the  land.     Had  the  words  been  only  "  commit  a-^xny 
trespass  on  laud  in  pursuit  of  game,"  sending  a  dog  upon  the  land  would  have  b^>«n 
within  the  meaning  of  the  words ;  but  the  words  being  *^  commit  any  trespass  by  ^^n- 
tering  or  being  upon  any  land"  the  construction  must  be  that  there  must  be  a  j^-^^sr- 
sonal  entering  or  being  on  the  land. 

Where  on  an  indictment  on  sec.  9  against  three  for  entering  Mount  Coppice ^_  it 
appeared  that  two  of  them  were  seen  together  running  out  of  the  coppice,  and 
third  was  almost  immediately  afterwards  seen  coming  out  of  it  alone,  having  a 
and  a  pheasant,  and  one  of  the  others  had  a  gun  ;  Maule,  J.,  said,  "the  three  pria<o: 
ers  must  be  shown  to  have  acted  together  and  in  concert.     It  is  not  sufficient      <>* 
show  that  all  were  in  the  close  at  the  same  time ;  there  must  be  some  proof  or    ^^^ 
association  together.     This  is  often  done  by  showing  that  the  parties  were  »e^* 
together  previously,  the  day  or  evening  before.     There  is  no  evidence  of  the  k.ii^^ 
here.     It  is,  however,  a  question  for  the  jury;"  and  the  case  was  left  to  the  ji»*^ 
accordingly.  (6) 

If  the  indictment  state  that  the  defendants  entered  into  a  certain  close  with  intend 
then  and  there,  to  kill  game,  it  must  be  proved  that  the  defendants  had  the  intent  to 
kill  game  in  the  particular  close  named.  Thus,  where  upon  an  indictment  under  tlic 
repealed  statute  so  laying  the  intent,  the  jury  found  that  the  defendant  was  stiU  io 
pursuit  of  game,  but  they  could  not  say  whether  in  the  close  specified  or  elsewhere  ; 
the  judges  held  that  as  the  entry,  with  intent  to  kill  game,  was  confined  by  the  io- 
dictment  to  the  close  specified,  it  was  necessary  to  prove  the  intent  as  to  that  close  (c) 
And  upon  a  similar  indictment  under  the  new  Act,  where  it  appeared  that  the 
prisoners  were  seen  in  the  field  laid  in  the  two  first  counts,  but  it  was  not  shown  thai  V^ 
they  were  doing  any  act  tending  to  the  destruction  of  game  in  it;  and  it  rather  f  jj, 
seemed  that  they  were  merely  crossing  it  in  their  way  from  one  wood  to  another;  i^ij  j 
Parke,  B.,  held  that  the  two  first  counts  made  it  necessary  to  show  that  the  prisooen       f  >(  ^ 

*fifi21   ^^^^  ^"  ^^^  ^^^^  ^^^^  ^^^  ^^®  purpose  of  killing  game  there.(<i)     So  *where  |i^ 

-'   on  a  similar  indictment  for  entering  Breadstone  Plantation,  it  appeared  that  s  li;^ 

gun  was  heard  about  a  quarter  of  a  mile  from  the  plantation,  and  the  prisoners  were  mtofn 

seen  in  the  plantation  with  a  gun,  and  there  were  many  pheasants  roosting  in  the  m^sii 

plantation,  which  the  prisoners  must  have  seen,  but  they  did  not  fire  at  any  of  them.  |  i^  i 

Lord  Berkeley  v.  Wathen,  ex  relatione  Mr.  Bloxsome,  who  was  attorney  in  the  caase.  And  |:xi:« 

see  Reg.  v.  Pratt,  4  E.  &  B.  8G0,  where  Lord  Campbell,  G.  J.,  and  Crompton,  J.,  expresied 

similar  opinions.  licJ] 

iz)  Athea's  case,  2  Lewin  191. 
y)  Reg.  V.  Nickless,  8  C.  &  P.  757  (34  E.  C.  L.  R.),  Patteson,  J.     See  note  (•),  »^» 
p.  665. 

(z)  Reg.  V.  Scotton,  5  Q.  B.  493  (48  E.  C.  L.  R.). 

(a)  Reg.  V.  Pratt,  4  E.  &  B.  860  (75  E.  0.  L.  R.),  per  Lord  Campbell,  C.  J.,  and  Ctomf- 
ton,  J.  fl  '  *^' 

(6)  Reg.  V.  Jones,  2  Cox  C.  C.  185. 
[e)  Rex  V.  Barham,  R.  k  M.  C.  C.  R.  151. 
I)  Rex  V.  Capewell,  6  C.  A  P.  649  (24  E.  C.  L.  R.). 
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idge,  J.;  said,  in  summiDg  up,  ^^  You  must  say  whether  these  persons  were  in 
particular  covert  with  an  intent  to  kill  game  there.  If  you  can  suppose  that 
had  gone  out  on  that  night  poaching  in  every  other  covert  in  the  county,  that 
lot  be  sufficient  to  support  the  charge  contained  in  this  indictment,  if  they  were 
a  thb  particular  covert  with  intent  to  destroy  the  game  there.  It  lies  on  the 
icator  to  make  out  to  your  satisfaction  that  the  prisoners  had  an  intent  to  kill 
i  in  this  particular  covert ;  the  intent  can  in  this  case  only  be  inferred  from  the 
not  of  the  parties,  and  it  is  here  shown  that  there  was  game  which  the  defeod- 
must  have  seen,  but  did  not  make  the  slightest  attempt  to  destroy."(e)  On  an 
tment  which  charged  that  the  prisoners  were  in  the  G  reat  Ground  with  intent 
and  there  to  take  game,  it  was  proved  that  they  were  i  all  in  that  close  at  4 
sk,  A.  M.,  when  they  were  all  taking  up  nets,  which  were  spread  against  a  gate 

I  gap  in  the  fence ;  they  had  dogs  with  them,  and  when  they  had  put  the  nets 
bag,  they  took  up  five  hares  which  were  lying  dead  on  the  ground  about  seven 
»  from  the  net8 ;  it  was  contended  that  there  was  not  sufficient  evidence  to  prove 
(hey  were  in  the  Great  Ground  with  intent  to  take  game  there;  and  the  previous 

were  cited.  Rolfe,  B.,  "The  cases  have  certainly  gone  to  that  length  under 
statute,  and  as  the  indictment  charges  an  intent  then  and  there  to  take  game,  I 
,  in  deference  to  those  cases,  direct  the  jury  that  they  must  be  satisiGied  the 
new  were  in  the  Great  Ground  with  intent  then — ^that  is  at  that  hour — and 
I — that  is  in  that  spot — to  take  game.  For  my  own  part,  however,  I  must  say, 
raid  have  been  inclined  to  hold  that  the  offence  was  complete  if  a  man  were  to 
.  one  close  and  were  to  take  game  in  the  next."  "  It  was  no  matter  here  where 
lares  were  taken ;  though  they  were  taken  in  another  close,  the  nets  were  spread 
e  Great  Ground,  and  the  offence  was  complete,  though  no  game  was  taken  there, 
ev  were  there  with  intent  to  do  so."(/) 

doubt  is  stated  in  the  marginal  note  of  Brx  v.  Barham^^g)  whether  it  is  neces- 
that  the  defendant  should  have  such  aq  intent  in  the  place  in  which  he  is  found 
d,  unless  it  be  so  stated  in  the  indictment,  and  Bex  v.  Workerj{h)  is  refr 
)ut  in  that  case,  although  the  indictment  was  general,  no  such  question /arose ; 
it  should  seem  that  whether  the  words  '*then  and  there"  be  in  the  indictment  or 
the  entry  into  the  close  must  be  proved  to  be  with  intent  to  kill  game  in  such 
,  for  unless  such  be  the  case  the  entry  was  made  into  that  close,  not  with  intent 

II  game,  but  with  some  different  intent,  as,  for  instance,  to  pass  over  it.  And 
e  it  appeared  that  the  prisoners  were  in  Shutt  Leasowe,  a  place  named  in  the 
tment,  '"and  which  adjoined  Short  Wood,  and  were  apparently  going  to  r9|c^/»i 
rood,  Patteson,  J ,  said,  "the  intent  was  evidently  to  kill  game  in  the   *- 

,  into  which  none  of  the  parties  ever  got  for  that  purpose;  it  is  true  that  they 
barged  with  being  in  Shutt  Leasowe,  but  they  hud  no  intention  of  kiUing  game 
;  they  must  be  acquitted."(i) 

16  indictment  must  in  some  way  or  other  particularize  the  place;  for  the  defendant 
,  right  to  know  to  what  specific  place  the  evidence  is  to  be  directed :  and  stating 
in  the  parish  of  A.  the  party  entered  into  a  certain  close  there,  was  held  not 
lent  under  the  repealed  statute.  The  first  count  of  an  indictment  stated,  that 
efendant,  at  the  parish  of  Whitford,  in  the  county  of  Northumberland,  having 
od  into  a  certain  close  there  situate,  with  intent  there  illegally  to  kill  game,  was 

found  at  night  armed  with  a  certain  gun ;  and  the  second  count  charged  him  in 
manner  with  having  entered  into  a  certain  enclosed  ground ;  but  neither  the 

nor  the  enclosed  ground  were  described  by  name,  ownership,  occupation,  or 
als.  And  upon  a  case  reserved,  Abbott,  C.  J.,  Holroyd,  J.,  and  Park,  J.  A.  J., 
;ht  any  such  description  unnecessary :  but  Burrough,  J.,  Garrow,  B.,  Best,  J., 
)ck,  B.,  and  Bayley,  J.,  thought  otherwise,  because  this  was  substantially  a  local 

Rex  V.  Gainer,  7  C.  &  P.  231  (32  E.  C.  L.  R.). 
)  RcR-  V.  Turner,  3  Cox  C.  C.  304. 
R.  k  M.  C.  C.  R.  151. 
Jbid.  165. 

ReR.  V.  Davis,  8  C.  &  P.  750  (34  E.  C.  L.  R.).  It  docs  not  appear  whether  the  in- 
lent  had  the  words  "then  and  there"  in  it;  but,  whether  it  had  or  not,  the  obserra- 
of  the  very  learned  judge  appear  to  have  been  made  generally,  and  without  any 
ioce  to  the  form  of  the  indictment. 

VOL.  I.— 34 
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offence,  and  the  defendant  was  entitled  to  know  to  what  specific  place  the  evidenoe 
was  to  be  directed;  and  the  judgment  was  anrested.(^)  So,  it  has  been  held  under 
the  new  statute  that  an  indictment  for  entering  "  a  covert  in  a  patch  of  A."  is  too 
general.  (/)  But  it  has  been  held  sufficient  to  allege  that  the  defendants  entered 
*fifi4.1  ^^"^^^  ^^^^  *^°  ^^®  occupation  of  a  person  named,  without  stating  whether 
^   the  land  was  enclosed  or  not.(t?i) 

If  the  name  of  the  close  be  stated  in  the  indictment,  and  the  name  be  misstated, 
it  is  fatal.  An  indictment  alleged  that  the  defendants  entered  a  certain  wood  called 
*'  The  Old  Walk,"  in  the  occupation  of  the  Earl  of  Waldegrave :  it  appeared  tluit 
the  wood  had  always  been  called  "  The  I/ong  Walk,"  and  upon  a  case  reserved,  the 
judges  held  the  variance  was  fatal. (n)  Where  an  indictment  described  the  land  u 
"  Digmore  Plantation,  of  and  belonging  to  Sarah  Ilarriett  Williams,"  and  she  was  a 
widow  generally  known  as  Mrs.  Hosier  Williams,  and  Sarah  Harriett  Hosier  Williams, 
Hosier  having  been  the  name  of  a  former  husband,  but  she  would  be  quite  as  well 
known  by  the  name  of  Sarah  Harriett  Williams,  and  could  not  be  mistaken  for  any 
other  person ;  it  was  held  that  the  description  in  the  indictment  was  sufficient.(o) 

Where  an  indictment  for  night-poaching  described  the  land  as  land  '*  of  and  belong- 
ing to  J.  W.  Dod,"  I'atteson,  J.,  held  that  it  was  sufficient,  as  that  meant  that  the 
land  was  in  his  occupation. (/)) 

An  indictment  alleged  that  the  prisoners,  "  late  of  the  parish  of  Foffants,  other- 
wise called  Fofants,  otherwise  called  Fovant,"  entered  "  certain  land  called  FofiantB, 
otherwise  called  Fofants,  otherwise  called  Fovant ;"  and  it  was  objected  that  the  in- 
dictment was  uncertain  as  to  the  parish  and  the  wood,  as  they  were  both  described 
under  these  several  names;  Coleridge,  J.,  held  that  there  was  nothing  in  the  objec- 
tion, "as  all  the  names  were  idem  8anan8"(q) 

The  indictment  must  allege  not  only  an  entry  by  night,  but  an  arming  by  ni^t 
An  indictment  alleged  that  the  defendants  did  by  night  unlawfully  enter  divers  doeea 
and  enclosed  lands,  and  were  then  and  there  in  the  said  closes  and  lands,  armed  with 

(*)  Rex  V.  Ridlev,  T.  T.  1823,  R.  &  R.  515. 

(/)  Rex  V.  Crick,* 5  C.  &  P.  508  (24  E.  C.  L.  R.),  Vaughan,  B.  It  is  very  usual  to  de- 
scribe  the  dose  simply  as  beloaging  to  A.  B.,  especially  after  describing  it  by  oame  and 
occupatiou  in  previous  counts.  In  some  cases  this  may  lead  to  inconvenience  to  the 
prisoner,  and  as  it  applies  equally  to  every  close  belonging  to  A.  B.  who  may  be  the  owner 
of  a  large  number  of  closes,  it  admits  of  doubt  whether  such  a  description  be  not  iosoffi- 
cient,  and  the  more  so,  hs  it  is  very  possible  that  the  grand  jury  may  have  found  the  bill, 
because  they  considered  the  offence  proved  as  to  one  close,  and  the  petit  jury  may  con- 
vict, because  they  think  the  offence  proved  as  to  a  different  close.  The  first  cooDt 
charged  the  entry  into  the  Nineteen  Aqres,  the  second  into  the  same  close  in  the  occupa- 
tion of  a  person  named,  the  third  into  enclosed  land  belonging  to  Sir  R.  Peel.  The 
prisoners  were  seen  crossing  the  Nineteen  Acres  in  the  direction  from  a  wood,  in  which 
shots  had  been  previously  heard,  towards  a  wood  on  the  other  side  of  the  Nineteen  Acres. 
The  whole  belonged  to  Sir  R.  Peel.  There  was  no  evidence  that  the  prisoners  were  in 
pursuit  of  game  in  the  Nineteen  Acres;  and  as  the  case  had  been  conducted  on  theptrt 
of  the  prosecution,  as  if  the  charge  related  to  the  Nineteen  Acres  only,  in  addressing  the 
jury  I  only  adverted  to  the  evidence  applicable  to  that  close,  and  contended,  that  the 
prisoners  were  entitled  to  be  acquitted,  as  they  were  not  proved  to  have  entered  that  close 
for  the  purpose  of  poaching;  and  Parke,  B.,  held  that  was  so  as  to  the  two  first  coQOtSi 
bat  that  the  third  was  applicable  to  the  wood,  from  which  the  prisoners  were  coming, 
and  on  this  count  the  prisoners  were  convicted :  Rex  v.  Capewell,  5  C.  &  P.  549  (34  K.  C. 
L.  R.).  Now  there  cun  be  little  doubt  that  the  third  count  was  inserted  to  prevent  an 
acquittal,  on  the  ground  of  variance  in  the  description  in  the  two  first  counts,  and  was 
intended  to  apply  to  the  Nineteen  Acres,  and  equally  little  doubt  that  the  grand  JQ^f 
found  the  bill  with  reference  to  the  Nineteen  Acres  only.  In  all  cases  where  the  close  is 
described  in  general  terms,  it  would  be  prudent  to  apply  for  a  particular  of  the  close  ib 
which  the  offence  is  intended  to  be  proved,  which  I  apprehend  the  Court  would  order  to 
be  delivered,  as  it  is  the  usual  course  in  all  cases,  where  an  indictment  is  so  general  ai 
not  to  afford  the  defendant  sufficient  information.     See  ante^  p.  456.     0.  S.  G. 

(m)  Rex  V.  Andrews,  2  M.  &  Rob.  37,  Gurney,  B. ;  s.  p.,  Reg.  v.  Morris,  5  Cox  C.  C.  W5. 

(n)  Rex  V.  Owen,  R.  &  M.  C.  C.  R.  118,  decided  upon  the  57  Geo.  3,  c.  90.  The  margins 
note  adds  that,  "it  is  not  necessary  where  the  name  of  the  owner  or  occupier  oftheclo^ 
is  stated  to  state  the  name  of  the  close  also."  The  case  itself,  however,  cootaios  bo  i^^^ 
point.     C.  S.  G. 

(o)  Reg.  V.  Morris,  5  Cox  C.  C.  205,  Talfourd,  J. 

(p)  Reg.  V.  Riley,  3  C.  &  K.  116. 

(q)  Reg.  V.  Andrews,  1  Cox  C.  C.  144. 
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for  the  purpose  of  then  and  there  taking  and  destroying  game ;  it  was  objected 
lat  the  words  ^'  then  and  there"  did  not  mean  that  the  defendants  were  there  by 
ight,  but  only  on  the  day,  and  at  the  place  aforesaid ;  and  it  was  held  that  the  indict- 
lent  was  bad.  If  the  words  ''  by  night"  had  occurred  at  the  beginning  of  the  sen- 
finoe,  they  might  have  governed  the  whole,  or  if  they  had  been  at  the  end  of  the 
entence  they  might  have  referred  to  the  whole ;  but  here  they  are  in  the  middle  of 
tie  sentence,  and  are  applied  to  a  particular  branch  of  it^  and  cannot  be  extended  to 
bat  which  follows.  The  two  members  of  the  sentence  arc  distinct ;  the  first  states 
tie  entry  into  the  closes  by  night,  but  does  not  state  that  the  defendants  were  anned 
r  the  intent  with  which  they  entered ;  the  second  branch  states,  that  they  were  in 
be  closes  armed  for  the  purpose  of  destroying  game,  but  does  not  state  that  they 
rere  there  by  night.  Neither  of  those  branches  of  the  sentence  contains  iJl 
that  is  requisite  to  constitute  an  offence  within  the  statute,  and  the  two  being  rsici^i^r; 
istinct  the  indictment  is  bad.(r)  *- 

Id  an  indictment  for  night-poaching  it  is  sufficient  to  allege  that  the  prisoners  un- 
iwfully  entered,  and  it  is  not  necessary  to  allege  the  facts  which  made  the  entry  un- 
iwfiil.(«)  And  in  such  an  indictment  it  is  sufficient  to  aUege  an  intent  to  take 
;ame  without  specifying  the  particular  kind  of  game  (0 

The  indictment  need  not  contain  any  specific  allegation  that  the  defendants  entered 
he  close  between  the  expiration  of  the  first  hour  after  sunset  and  the  beginning  of 
he  last  hour  before  sunrise,  the  period  which  by  the  twelfth  section  of  the  statute  it 
i  provided  shall  be  considered  night,  (m) 

The  indictment  may  contain  counts  not  only  on  the  ninth  section,  but  also  on  the 
eeond  for  assaulting  a  gamekeeper  authorized  to  apprehend,  for  assaulting  a  game- 
:eeper  in  the  execution  of  his  duty,  and  for  a  common  assault,(i;)  and  if  there  be 
oy  doubt  as  to  the  number  of  persons  not  amounting  to  three,  or  the  proof  of  their 
»eing  out  in  pursuit  of  game,  it  certainly  would  be  prudent  to  add  such  counts  in  all 
ases  where  an  assault  has  been  committed.  Where  an  indictment,  after  stating  the 
ntry  into  the  land  by  night,  proceeded  thus,  the  defendants  "  being  then  and  there 
fj  night  as  aforesaid  armed  with  a  gun :"  and  it  was  objected  that  this  averment  was 
lot  sufficient,  because  *'  then  "  meant  only  the  day  and  year  aforesaid,  and  not  the 
ime  of  the  entry ;  Parke,  B.,  said,  he  would  leave  the  defendants  to  their  writ  of 
TPor,  but  advised  the  insertion  of  the  words,  "  at  the  time  when  they  so  entered,"  in 
uch  indictments  in  future.(tr)  Where  an  indictment  alleged,  that  the  defendants 
lid  enter,  and  were  in  certain  lands,  they  '*  being  then  and  there  by  night  as  afore- 
«id  armed  with  guns,  and  other  offensive  weapons,"  and  it  was  objected  that  the  in- 
lictment  did  not  contain  any  sufficient  allegation  that  the  defendants  were  armed 
rhen  they  entered  the  land ;  it  was  held  that  the  indictment  was  sufficient,  as  all  the 
equisites  of  the  statutes  had  been  complied  with.(x)  Where  there  was  one  indict- 
nent  for  shooting  at  a  gamekeeper  with  intent  to  murder  him,  and  another  indict- 
neot  for  night^poaching,  both  founded  on  the  same  transaction,  it  was  held  that  the 
>roeecutor  was  not  bound  to  elect  which  he  would  proceed  upon,  as  the  offences  were 
|uite  distinct,  and  one  of  them  could  not  possible  merge  in  the  other.(y) 

Upm  an  indictment  for  night-poaching  the  case  was  proved,  except  that  it  was 
hown  that  the  land  was  the  freehold  of  *Spode,  and  in  the  occupation  of  a  r*i»gi* 
eiumt,  and  it  was  contended  that  in  order  to  show  that  the  prisoner  was  "  un-  *- 

(r)  Davies  v.  Reg.,  10  B.  k  C.  89  (21  E.  C.  L.  R.).  The  following  objections  were  also 
aken,  but  not  adverted  to  by  the  Court:  Ist,  that  the  hour  of  the  night  ought  to  have 
>een  stated  ;  2dly,  that  it  was  not  stated  that  the  defendants  unlawfully  were  in  the  close 
or  the  purpose  of  destroying  game ;  3dly,  that  it  was  not  stated  that  the  defendants  were 
here  together  for  the  purpose  of  destroying  game  ;  and  4thly,  that  the  indictment  stated 
hftt  they  entered  ''  divers  closes''  without  specifying  any  in  particular. 

(«)  Reg.  V.  May,  5  Cox  C.  C.  176,  Patteson,  J. 

(/)  Ibid. 

iu)  Riley's  case,  1  Lewin  149,  Parke,  B. ;  Pearson's  case,  Ibid.  154,  Gurncy,  B. 

Iv)  Rex  V.  Finucane,  5  C.  &  P.  551  (24  E.  C.  L.  R.),  and  MS.  C.  d.  G.  Parke,  B. ;  Rex 
f.  Simpson,  Stafford  Spr.  Ass.  1830,  Bolland,  B.,  MS.     C.  S.  G. 

(ic)  Rex  V.  Wilks,  7  C.  A  P.  811  (32  E.  C.  L.  R.).  See  Stead  v,  Poyer,  1  C.  B.  782  (60 
!.  C*  L.  R.). 

&)  Rex  V.  Kendrick,  7  C.  &  P.  484  (32  E.  C.  L.  R.),  and  MS.     G.  S.  G.     Coleridge,  J. 
)  Rex  V.  Handley,  5  C.  &  P.  565  (24  E.  C.  L.  R.),  Parke,  B. 
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lawfully  *'  there,  it  must  be  shown  by  direct  evidence  that  he  had  not  the  permissioi^ 
either  of  the  tenant  or  landlord ;  the  jury  found  the  prisoner  guilty,  and  unless  th^^ 
particular  proof  suggested  was  necessary,  there  was  abundant  evidence,  not  merely 
that  the  prisoner  and  thoso  with  him  were  on  the  land,  but  also  in  their  conduct  tha. 
they  were  unlawfully  there ;  and  upon  a  case  reserved,  it  was  held  that  the  convictio^%-| 
was  right.     If  persons  are  found  at  night  armed  and  using  violence  to  keepers,    xt 
cannot  be  necessary  to  call  the  tenant  of  the  land  or  the  owner  to  prove  they  we 
not  there  by  permission.(«) 

(z)  Reg.  V.  Wood,  D.  k  B.  C.  C.  1. 
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OF  OFFENCES  AGAINST   THE   PERSONS   OF   INDIVIDUALS. 


CHAPTER  THE  FIRST. 

OF   MURDER. 

« 

Murder  is  the  killing  any  person  under  the  King's  peace,  with  malice  prepense 
nforethought,  either  express  or  implied  by  law.(a)  Of  this  description  the  malice 
pense,  malitia  prsccogitata,  is  the  chief  characteristic,  the  grand  criterion  by  which 
rder  is  to  be  distinguished  from  any  other  species  of  homicide  ;(6)  and  it  will 
refore  be  necessary  to  inquire  concerning  the  cases  in  which  such  malice  has  been 
d  to  exist.  It  should,  however,  be  observed,  that  when  the  law  makes  use  of  the 
m  malice  aforethought  as  descriptive  of  the  crime  of  murder,  it  is  not  to  be  under- 
>d  merely  in  the  sense  of  a  principle  of  malevolence  to  particulars,  but  as  meaning 
t  the  fact  has  been  attended  with  such  circumstances  as  are  the  ordinary  imnptoms 
a  wicked,  depraved,  and  malignant  spirit ;  a  heart  regardless  of  social  duty,  and 
Lberately  bent  upon  mischief. (r)  And  in  general  any  formed  design  of  doing 
K^hief  may  be  called  malice ;  and  therefore  not  such  kiUing  only  as  proceeds  from 
meditiited  hatred  or  revenge  against  the  person  killed ;  but  also,  in  many  other 
es,  such  killing  as  is  accompanied  with  circumstances  that  show  the  heart  to  be 
"versely  wicked,  is  adjudged  to  be  of  malice  prepense,  and  consequently  murder.(<i)* 
Malice  may  be  either  express  or  implied  by  law.  Express  malice  is,  when  one 
"Son  kills  aii(»thcr  with  a  sedate  deliberate  mind  and  formed  design :  such  formed 
^igii  being  evidenced  by  external  circumstances,  discovering  the  inward  intention ;  as 

a)  3  Itist.  47,  51  ;  1   Hale  424,  448,  449;   1  Hawk.  P.  C.  c.  31,   s.  3.;  Kel.  127;  Fost. 

5  ;  2  Lord  Raym.  1487  ;  4  Blac.  Com.  108  ;  1  East  P.  C.  c.  5,  a.  2,  p.  214. 

(&)  4  Blac.  (-om.  108  :  Gastineaux's  case,  I  Leach  417. 

[c)  Fost.  25G,  262. 

{d)  I  Hawk.  P.  C.  c.  31,  s.  18 ;  Fost   257 ;  1  Hale  451  to  454. 


*  In  many  of  the  United  States,  murder  Jias  been  divided  by  statute  into  two  degrees. 
)e  first  alone  is  punished  with  death.  Murder  in  the  first  degree  in  general  is  that  which  is 
-companied  with  a  deliberate  intent  to  take  lite.  All  other  kinds  of  murder  or  malicions 
^loicide  are  murder  in  the  second  degree.  The  cases  upon  this  subject  arc  very  numerous, 
kd  need  not  be  here  cited.  It  will  be  sufficient  to  refer  to  those  cases  in  which  the  charac- 
('of  the  deliberation  is  considered.  In  general  no  time  is  necessary — deliberation  for  a 
Onient  is  held  sufficient.  But  the  state  of  the  actor's  mind  is  always  to  be  taken  into 
^  consideration,  and  so  drunkenness  may  be  an  important  element.  The  character  of 
Q  weapon,  whether  deadly  in  itself  or  not.  is  also  an  important  element:  Comm.  v.  Drum, 
E*.  F.  Smith  0;  State  v.  Hoyt,  13  Minn.  132;  Lanergass  r.  People,  50  Barb.  266;  Lewis 
Sute,  3  Head.  127;  M*.\i  nms  r.  State,  25  Ark.  405  ;  M'Kenzie  v.  State,  26  Ibid.  334  ; 
^rrin  V.  State,  33  Tex.  638  ;  Donnelly  ".  State,  2  Dutch.  463,  601  ;  State  v.  Shoults,  24 
>.  128 ;  Jordan  r.  State,  10  Tex.  470  ;  Sullivan  v.  People,  1  Parker  C.  R.  347  ;  Kilpatrick 
Comm.,  7  Casey  198;  People  v.  .Moon,  8  Cal.  90;  Fahnestock  v.  State,  23  Ind.  231; 
i«Dan  V.  Comm.,  8  Wright  55  ;  Fonts  v.  State,  4  Greene  500 ;  Atkinson  v.  State,  20  Tex. 
2;  State  V.  M'Donnell,  32  Verm.  491;  Sanchez  v.  People,  22  N.  Y.  147;  Warren  v, 
»BIID.,  1  Wright  45  ;  Kesp  v.  Mulatto  Bob,  4  Dall.  146;  Comm.  v.  Green,  1  Ashm.  289 ; 
f>ple  V.  Clark,  3  Seld.  385. 

I'he  Act  of  the  Legislature  dividing  the  offence  of  murder  into  two  clasaes  does  not 
%Bge  the  common  law  offence  of  murder  so  as  to  require  a  different  structure  of  the 
urging  part  of  the  indictment  as  to  the  malicious  intent:  Gehrke  v.  State,  13  Texas 
I. 
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lying  in  wait,  antecedent  menaces,  former  grudges,  and  concerted  schemes  to  do  the 
party  some  bodily  harm.(e)  And  malice  is  implied  by  law  from  any  deliberate  crod 
act  committed  by  one  person  against  another,  however  sudden  :(/)  thus  where  a  rnsQ 
kills  another  suddenly  without  any,  or  without  a  considerable  prov(K»tion,  the  law 
♦fifiRl  ^^'P^^^''  i»ahc*c ;  for  no  person,  unless  of  an  *abandoned  heart,  would  be  guilty 
J  of  such  an  act  upon  a  slight  or  no  apparent  cause. (^)  So  if  a  man  inlfully 
poisons  another ;  in  such  a  deliberate  act  the  law  presumes  malice,  though  no  par- 
ticular enmity  cjiu  be  proved. (/t)  And  where  one  is  killed  in  consequouce  of  such 
a  wilful  act  as  shows  the  person  by  whom  it  is  c/)mmitted  to  be  an  enemy  to  all  man- 
kind, the  law  will  infer  a  general  malice  from  such  depraved  inclination  to  mischief.(0 
And  it  should  be  observed  as  a  general  rule,  that  all  homicide  is  presumed  to  be  mali- 
cious, and  of  course  amounting  to  murder,  until  the  contrary  appears,  irom  circum- 
stances of  alleviation,  excuse,  or  justification  :{k)  and  that  it  is  incumbent  upon  the 

(e)  1  Uale  451  ;  4  Blac.  Com.  199.  (/)  I  East  P.  C.  c.  5,  s.  2,  p.  215. 

Iff)  4  Blac.  Com.  200.  (h)  1  Hale  455;  4  Blac.  Com,  200. 

(i)  1  Hale  474 ;  1  Hawk.  P.  C.  c.  29,  s.  12 ;  4  Blac.  Com.  200  ;  1  East  P.  C.  c.  5,  s.  1«. 
Malitia^  in  its  proper  or  legal  sense,  is  differeot  from  that  sense  which  it  bears  in  commoo 
speech.  In  common  acceptation  it  signifies  a  desire  of  revenge,  or  a  settled  anger agaiost 
a  particular  person  :  but  this  is  not  the  legal  sense  ;  and  Lord  Holt,  C.  J.,  savs  :  ''Some 
have  been  led  into  mistakes  by  not  well  considering  what  the  passion  of  malice  is:  thej 
have  construed  it  to  be  a  rancour  of  mind  lodged  in  the  person  killing  for  some  coosider- 
able  time  before  the  commission  of  the  fact,  which  is  a  mistake,  arising  from  the  not  well 
distinguishing  between  hatred  and  malice.  J'^nvt/^  hatred^  and  malice  are  three  distinct  pas- 
sions  of  the  mind  :''  Kel.  127.  Amongst  the  Romans,  and  in  the  civil  law,  ma/iVttf  appears 
to  have  imported  a  mixture  of  fraud,  and  of  that  which  is  opposite  to  simplicity  and 
honesty.  Cicero  speaks  of  it  (De  Nat.  Deor.  Lib.  3,  s.  30)  as  ^^  versuta  et  failax  noftndi 
ratio  ;"  and  in  another  work  (De  Offic.  Lib.  3,  s.  18)  he  says,  *'  mihi  quidetn  eliam  venthgrt- 
dilates  non  honestse  vidcntur  «i  aini  malitiosia  (t.  e.  according  to  Pearce,  a  malo  animopro- 
fectis)  blanditiia  ojficiorum:  non  veritate,  ted  simulaiione  qusesitie.**  And  see  Dig.  Lib.  2,  Tit. 
13,  Lex  8,  where,  in  speaking  of  a  banker  or  cashier  giving  his  accounts,  it  is  said,  ''Ubi 
exiffitur  aryentariutt  rationes  edere^  tunc  punitur  cum  dolo  malo  non  exhibet.  *  ♦  ♦  Dolo  mab 
autem  non  edit,  et  qui  malitiose  edidit,  et  qui  in  totum  non  edit.^'  Amongst  us  malice  is  a  term 
of  law  importing  directly  wickedness,  and  excluding  a  just  cause  or  excuse.  Thus  Lord 
Coke,  in  his  comment  on  the  words  per  malilitiam^  says,  *'  if  one  be' appealed  of  murder, 
and  it  is  found  by  verdict  that  he  killed  the  party  ae  de/endendoj  this  shall  not  be  said  to 
he  per  malititiam,  because  he  had  a  juat  cauae:"  2  Inst.  384.  And  where  the  statutes  speak 
of  a  prisoner  on  his  arraignment  standing  mute  of  malice^  the  word  clearly  cannot  be 
understood  in  its  common  acceptation  of  anger  or  desire  of  revenge  against  another. 
Thus  where  the  25  Hen.  8,  c.  3,  says,  that  persons  arraigned  of  petit  treason,  &c.,  standing 
**mute  of  malice  orfroward  mind,"  or  challenging,  &c.,  shall  be  excluded  from  clerpy,  the 
word  malicej  explained  by  the  accompanying  words,  seems  to  signify  a  wickedness  orflro- 
wardncss  of  mind  in  refusing  to  submit  to  the  course  of  justice,  in  opposition  to  cases 
where  some  just  cause  may  be  assigned  for  the  silence,  as  that  it  proceeds  from  madness, 
or  some  other  disability  or  distemper.  And  in  the  statute  21  Kdw.  1,  De  malefactori^^ 
in  parcisj  trespassers  are  mentioned  who  shall  not  yield  themselves  to  the  foresters,  ACi 
but  "  immo  maiitiam  auam  proaequendum  et  continuando"  shall  fly  or  stand  opOQ  tbeir 
defence.  And  where  the  question  of  malice  h'ai  arisen  in  cases  of  homicide,  the  matter 
for  consideration  has  been  (as  will  be  seen  in  the  course  of  the  present  and  subsequeot 
chapters)  whether  the  act  were  done  with  or  without  just  cause  or  excuse  ;  so  that  it  has 
been  suggested  (Chappie,  J.,  MS.,  Sum.)  that  what  is  usually  called  malice  implied  by 
the  law  would  perhaps  be  expressed  more  intelligibly  and  familiarly  to  the  understanding 
if  it  were  called  malice  in  a  leyal  aenae.  Malice,  ''  in  its  legal  sense,  denotes  a  wrongful  *ct 
done  intentionally  without  just  cause  or  excuse  :"  per  Littledale,  J.,  il'Pherson  v.  Daniels* 
10  B.  &  C.  272  (21  E.  C.  L.  R.),  and  approved  by  Cresswell,  J.,  as  the  more  intelligible 
expression  in  Reg  v.  Noon,  6  Cox  C.  C.  137.  *»  We  must  settle  what  is  meant  by  thcterm 
malice.  The  legal  import  of  this  term  differs  from  its  acceptation  in  common  conversa- 
tion. It  is  not,  as  in  ordinary  speech,  only  an  expression  of  hatred  and  ill-will  to  an 
individual,  but  means  any  wicked  or  mischievous  intention  of  the  mind.  Thus  in  ^y^ 
crime  of  murder,  which  is  always  stated  in  the  indictment  to  be  committed  with  malice 
aforethought,  it  is  neither  necessary  in  support  of  such  indictment  to  show  tbatthepns- 
oner  had  any  enmity  to  the  deceased,  nor  would  proof  of  absence  of  ill-will  furnish  the 
accused  with  any  defence,  when  it  is  proved  that  the  act  of  killing  was  intentional,^^ 
done  without  any  justifiable  cause:"  per  Best,  J.,  Rex  v.  Harvey,  2  B.  k  G.  268  {9^.^- 
L.  R.).  - 

J*)  4  Blac.  Com.  201.  In  Rex  v.  Greenacre,  8  C.  &  P.  35  (34  E.  C.  L.  R,),  Tindal,  C.  Jj 
said,  ^^  where  it  appears  that  one  person's  death  has  been  occasioned  bj  the  hasd  w 
another,  it  behoves  that  other  to  show  from  evidence,  or  bj  inference  from  the  ciica** 
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^prisoner  to  make  out  such  circumstances  to  the  satisfaction  of  the  Court  and  r^ic^^Q 
juy,  unless  they  arise  out  of  the  evidence  produced  against  him.(/)^  It  *- 
ihoald  also  be  remarked  that,  where  the  defence  rests  upon  some  violent  provocation, 
it  will  not  avail,  however  grievous  such  provocation  may  have  been,  if  it  appears  that 
tkere  was  an  interval  of  reflection,  or  a  reasonable  time  for  the  blood  to  have  cooled 
before  the  deadly  purpose  was  efifected.  And  provocation  will  be  no  answer  to  proof 
of  express  malice ;  so  that  if,  upon  a  provocation  received,  one  party  deliberately  and 
idvisedly  denounce  vengeance  against  the  other,  as  by  declaring  that  he  will  have  his 
Idood,  or  the  like,  and  afterwards  carry  his  design  into  execution,  he  will  be  guilty  of 
murder ;  although  the  death  happened  so  recently  after  the  provocation  as  that  the 
law  might,  apart  frgm  such  evidence  of  express  malice,  have  imputed  the  act  to  un- 
idvised  passion. (w)  But  where  fresh  provocation  intervenes  between  preconceived 
malice  and  the  death,  it  ought  clearly  to  appear  that  the  killing  was  upon  the  ante- 
cedent malice;  for  if  there  be  an  old  quarrel  between  A.,  and  B.,  and  they  are  recon- 
ciled again,  and  then,  upon  a  new  and  sudden  falling  out,  A.  kills  B.,  this  is  notv 
murder,  (n)  It  is  not  to  be  prcsunied  that  the  parties  fought  upon  the  old  grudge, 
nnlees  it  appear  from  the  whole  circumstances  of  the  lact  :(o)  but  if  upon  the  circum- 
stances it  should  appear  that  the  reconciliation  was  but  pretended  or  counterfeit,  and 
that  the  hurt  done  was  upon  the  score  of  the  old  malice,  then  such  killing  will  be 

maider.(p) 

On  an  indictment  for  murder  it  appeared  that  the  deceased  died  of  a  wound  in- 
flicted in  her  chest  with  a  knife;  there  was  no  evidence  of  any  dispute ;  the  prisoner 
afBerted  that  she  had  killed  herself,  and  this  was  his  defence.  The  jury  found  the 
prifloner  guilty,  ^*but  we  believe  it  was  done  without  premeditation/'     Byles  J.,  re- 

stances  of  the  case,  that  the  offence  is  of  a  mitifrated  character,  or  does  not  amount  to 
the  crime  of  murder."     Coleridge  and  Coltman,  JJ.jprsMentibua. 

(/)  Post.  255  ;  4  Blac.  Com.  201  ;  1  East  P.  C.  c.  5,  s.  12,  p.  224. 

(m)  1  East  P.  C.  c.  5,  s.  12,  p.  224.  (n)  1  Hale  451. 

(o)  1  Hawk.  P.  C.  c.  31,  s.  30.  (/>)  1  Hale  451. 

^  Every  homicide  is  presumed  to  be  malicious  until  the  contrary  appears :  Comm.  r. 
York,  9  Mete.  93;  State  v.  Johnson,  3  Jones  (Law)  266;  Green  v.  State,  28  Miss.  687; 
Atkins  V.  State,  16  Ark.  568;  People  v.  March,  6  Cal.  543 ;  State  r.  Knight,  43  Maine  11. 
But  see  Coffee  v.  State,  3  Yerg.  283.  It  is  sufficient  to  constitute  murder,  that  it  appear 
that  malice  existed  at  the  time  of  the  killing,  without  regard  to  the  time  which  it  had 
before  existed:  Green  t*.  State,  13  Mo.  382.  But  ill-will  towards  the  deceased  personally 
is  not  necessary:  Revel  v.  State,  26  Geo.  275.  The  rule  of  law  is:  that  a  man  shall  be 
taken  to  intend  that  which  he  docs ;  or  which  is  the  immediate  or  necessary  consequence 
of  his  act.  A  mortal  wound  given  with  a  deadly  weapon,  in  the  previous  possession  of 
the  slayer,  without  any  or  upon  very  slight  provocation,  is,  primA  faciCj  wilful,  deliberate, 
and  premeditated  killing  ;  and  throws  upon  the  prisoner  the  necessity  of  proving  extenu- 
ating circumstances  :  HilTs  case,  2  Gratt.  594.  If  the  act  of  a  person  which  produces  the 
death  of  another  be  attended  with  such  circumstances  as  are  the  ordinary  symptoms  of  a 
wicked,  depraved  and  malignant  spirit,  the  law  from  these  circumstances  will  imply 
malice,  without  reference  to  what  was  passing  in  the  person's  mind  at  the  time  he  com- 
mitted the  act :  State  v.  Smith,  2  Strobh.  77.  Where  the  prisoner  fired  a  loaded  pistol  at 
a  person  on  horseback,  and  declared  that  he  did  so  only  with  the  intention  to  cause 
the  horfie  to  throw  him,  and  the  ball  took  effect  on  another  person  and  produced  his 
death,  it  was  held  that  the  crime  was  murder:  Ibid.  A  blow  with  a  dangerous  weapon 
calculated  to  produce,  and  actually  producing  death,  if  struck  without  such  provocation 
as  reduces  the  crime  to  manslaughter,  is  deemed  by  the  law  malicious,  and  the  killing  is 
murder:  United  States  v.  M'GIue,  1  Curtjs  C.  C.  1. 

For  other  cases  upon  the  subject  of  evidence  of  malice  see  Comm.  v.  Yaughan,  9  Cush. 
594;  Jones  v.  State,  29  Geo.  594;  Lingo  v.  State,  Ibid.  470;  State  r.  Schoenwald,  31  Mo. 
147;  Bristow's  case,  15  Gratt.  634;  State  r.  Hogue,  6  Jones  (Law)  381  ;  Dazier  v.  State, 
26  Geo.  156;  Mahcr  r.  People,  10  Mich.  212  ;  Ex  parte  Wray,30  Miss.  673;  M*Coy  p.  State, 
26  Texas  33  ;  People  v.  Barry,  31  Cal.  d57;  Murphy  v.  People,  37  111.  447 ;  State  v.  Bonds, 
1  Nev.  265 ;  Akc  v.  State,  30  Tex.  466 ;  Moore  v.  State,  31  Ibid.  392 ;  McMillan  v.  State, 
36  Geo.  54  ;  Clarke  v.  State,  Ibid.  75 ;  Warren  v.  State,  4  Cold.  130 ;  State  v.  Brown,  12 
MiBn.  538;  Comm.  v.  Drum,  8  P.  F  Smith  9;  State  v.  Willis,  63  N.  C.  26;  Holland  v.  State, 
IS  Fla.  117;  U.  S.  v.  Mingo,  2  Curt.  C.  C.  1;  U.  S.  v.  Armstrong,  Ibid.  446;  Comm.  v. 
Hawkins,  3  Gray  463 ;  Comm.  v.  Fox,  7  Ibid.  585 ;  State  v,  Harrison,  5  Jones  (Law)  115  ; 
fitata  p  Johnson,  2  Ibid.  247  ;  State  v.  Gentry,  Ibid.  406 ;  People  v.  Kirby,  2  Parker  C. 
R.  28;  Morphy  v.  State,  1  Ala.  (S.  C.)  48 ;  Comm.  v.  Macloon,  101  Mass.  1. 
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fused  to  receive  this  verdict,  and  told  the  jury  that  "  to  reduce  the  crime  to 
slaughter,  it  must  be  shown  that  there  was  provocation  at  the  time,  and  provocatic^ 
of  a  serious  nature.  The  prosecutor  is  not  bound  to  prove  that  the  homicide 
committed  from  malice  prepense.  If  the  homicide  be  proved,  the  law  presam 
malice ;  and  although  that  may  be  rebutted  by  evidence,  no  such  attempt  has 
made  here.  The  defence  is  that  the  woman  took  her  own  life.  The  question  ff^ 
you  is,  did  the  prisoner  take  his  wife's  life  or  not?     If  he  did  it  was  murder."(j> ^ 

Where  knowledge  of  some  fact  is  necessary  to  make  a  kilHng  murder,  those  ofcf* 
party  who  have  the  knowledge  will  be  guilty  of  murder,  and  those  who  have  it  ^^^ 
of  manslaughter  only.     If  A.  assault  B.  of  malice,  and  they  fight,  and  A.'s  serv^j,, 
come  in  aid  of  his  master,  and  B.  be  killed,  A.  m  guilty  of  murder;  but  the  servsiof 
if  he  knew  not  of  A.'s  malice,  is  guilty  of  manslaughter  only.(5') 

The  person  committing  the  crime  must  be  a  free  agent,  and  not  subject  to  actiia/ 
force  at  the  time  the  act  is  dune  :  thus  if  A.  by  force  take  the  arm  of  B.  in  which  is 
a  weapon,  and  therewith  kill  C,  A.  is  guilty  of  murder,  but  not  B.     But  if  it  be 
only  a  moral  force  put  upon  B.,  as  by  threatening* him  with  duress  or  imprisonmeot^ 
or  even  by  an  assault  to  the  peril  of  his  life,  in  order  to  compel  him  to  kill  C,  it  is 
no  legal  excuse.(r)     If,  however,  A.  procures  B.,  an  idiot,  or  lunatic,  to  kill  C,  A. 
is  guilty  of  the  murder  as  principal,  and  B.  is  merely  an  instrument. («)     So  if  A. 
lay  a  trap  or  pitfall  for  B.,  whereby  B.  is  killed,  A.  is  guilty  of  the  murder  as  a 
principal  in  the  first  degree,  the  trap  or  pitfall  being  only  the  instrument  of  death.(0 
If  one  persuade  another  to  kill  himself,  the  adviser  is  guilty  of  murder  ;(tt)  and  if 
*fi'7m  ^^^  V^^^y  *takes  poison  himself  by  the  persuasion  of  another,  in  the  absence 
^  of  the  persuader,  yet  it  is  a  killing  by  the  persuader ;  and  he  is  principal  in  it, 
though  absent  at  the  taking  of  the  poison.(v)     And  he  who  kills  another  upon  his 
desire  or  command  Ls,  in  the  judgment  of  the  law,  as  much  a  murderer  as  if  he  had 
done  it  merely  of  his  own  head. (to)* 

A  girl  of  thirteen  years  of  age  was  indicted  for  the  murder  of  an  infant  ten  weeks 
old.  She  had  bought  a  threepenny  packet  of  '*  Battle's  Vermin  Killer,"  saying  that 
her  mistress  had  sent  her  for  it,  which  was  false.  *' Battle's  Vermin  Killer  "is  a 
powder  containing  about  three-quarters  of  a  grain  of  strychnine  in  the  threepenny 
packet.  When  she  was  told  that  a  coroner's  inquest  would  be  held,  she  asked,  *' Will 
they  know  whether  it's  poisoned  or  not?"  and  being  answered  "  They  will,"  she  said, 
'*  How  can  they  know  ?  they  are  only  men  like  master."  She  afterwards  asked 
whether  they  would  commit  her  to  prison  ?  and  thereon  a  person  said,  "  Surely  yon 
have  not  poisoned  anything  ?"  The  prisoner  said,  **  I  have  given  it  poison,  but  1  did 
not  think  it  would  kill  it  so  soon."  Being  asked  whether  she  gave  the  poison  in 
liquid  or  powder,  she  said,  *'  In  powder ;"  and  being  asked  why,  she  said,  "  Because 
I  was  tired  of  lugging  the  child  about."  It  was  urged  that  it  was  not  proved  that 
the  prisoner  had  capacity  to  commit  the  crime,  or  had  acted  with  deliberate  mahoe. 
Pollock,  C.  B.,  *'  The  crimes  of  murder  and  manslaughter  are,  in  some  instances, 

(pp)    Reg.  V.  Malonej,  9  Cox  C.  C.  6. 

(q)  1  Hale  446;  Plowd.  100,  post,  p.  700. 

(r)  1  Hale  433  ;  Dalt.  c    145,  p.  473;   1  East  P.  0.  c.  5,  8.  12,  p.  225. 

(«)  I  East  P.  C.  c.  5,  s.  14,  p.  228 ;   1  Hawk.  P.  C.  c.  31, 8.  7. 

(t)  4  Blac.  Com.  35. 

(u)  If  present  when  he  kills  himself;  but  if  absent,  he  is  an  accessory  before  the  fact 
See  Rex  v.  Russell,  R.  k  M.  C.  C.  R.  356,  ante,  p.  71.     C.  S.  O. 

(v)  1  Hale  431  ;  Vaux's  case,  4  Rep.  44  b.  Proylded  the  party  taking  knew  not  that  it 
was  poison.     C.  S.  G. 

(«r)  I  Hawk.  P.  C.  c.  27,  s.  6  ;  Sawyer's  case,  Old  Bailey,  May,  1815,  MS.,  8.  r.  And 
see  Rex  v.  Dyson,  post,  p.  705. 

^  If  one  counsel  another  to  commit  suicide,  and  the  other  by  reason  of  the  advice  kill* 
himself,  the  adviser  is  guilty  of  murder  as  a  principal:  Comm.  v.  Bowen,  13  liaaa.^^ 
Where  a  judge  charged  that  it  one  person  inflicts  a  mortal  wound,  and  while  the  wounded 
person  is  languishing,  another  person  kills  him  by  an  independent  act,  the  former  li 
guilty  of  murder,  it  was  held  to  be  error:  State  v.  Scates,  5  Jones  (Law)  420;  CoibD<  *• 
Fox,  7  Gray  585.  All  are  alike  guilty  of  homicide,  who  conspire  to  do  an  aalawfol  net 
where  death  follows  the  prosecution  of  the  common  object,  although  some  are  not  piM^^* 
Brennan  v.  People,  15  111.  511. 
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oj  difficult  of  distinction.  The  distinction  which  seems  most  reasonable  consists  in 
le  oonscionsncss  that  the  act  done  was  one  which  would  be  likely  to  cause  death. 
lO  one  could  commit  murder  without  that  consciousness.  The  jury  must  be  satisfied 
efofe  they  could  find  the  prisoner  guilty  [of  murder]  that  she  was  conscious,  and 
mt  her  act  was  deliberate.  They  must  be  satisfied  that  she  had  arrived  at  that 
latiirity  of  intellect  which  was  a  necessary  condition  of  the  crime  charged. ''(a;) 

Murder  may  be  committed  upon  any  person  within  the  King's  peace.  Therefore, 
)  kill  an  alien  enemy  within  the  kingdom,  unless  it  be  in  the  heat  and  actual  exercise 
r  war,(y)  or  to  kill  a  Jew,  an  outlaw,  one  attainted  of  felony,  or  one  in  a  prx- 
midre^(z)  is  as  much  miurder  as  to  kill  the  most  regular  boru  Englishman. (a)^ 

An  infant  in  its  mother  s  womb,  not  being  in  rerum  naturdj  is  not  considered  as  a 
»von  who  can  be  killed  within  the  description  of  murder :  and  therefore  if  a  woman 
Bing  quick  or  great  with  child,  take  any  potion  to  cause  an  abortion,  or  if  another 
iTe  her  any  such  potion,  or  if  a  person  strike  her,  whereby  the  child  within  her  is 
tiled,  it  is  not  murder  or  manslaughter.  (^)  But  by  a  recent  statute  any  person  un- 
jrfblly  ^administering  poison,  or  other  noxious  thing,  to  procure  the  mis-  ^41^71 
irriage  of  any  woman,  or  unlawfully  using  any  instrument  or  other  means  *- 
hatsoever  with  the  like  intent,  is  guilty  of  felony.(c) 

Where  a  child,  having  been  born  alive,  afterwards  died  by  reason  of  any  potions  or 
raises  it  received  in  the  womb,  it  seems  always  to  have  been  the  better  opinion  that 

was  murder  in  ^ch  as  adnnnistered  or  gave  them.{d)  Giving  a  child,  whilst  in 
le  act  of  being  bom,  a  mortal  wound  in  the  head,  as  soon  as  the  head  appears,  and 
efore  the  child  has  breathed,  will,  if  the  child  is  afterwards  bom  alive,  and  dies 
lieneof,  and  there  is  malice,  be  murder;  but  if  there  is  not  malice,  manslaughter, 
lie  prisoner  was  indicted  for  the  manslaughter  of  an  infant  child ;  the  prisoner,  who 
»ricticed  midwifery,  was  called  in  to  attend  a  woman  who  was  taken  in  labor,  and 
rlien  the  head  of  the  child  became  visible,  the  prisoner,  being  grossly  ignorant  of  the 
rt  which  he  professed,  and  unable  to  deliver  the  woman  with  safety  to  herself  and 
be  child,  as  might  have  been  done  by  a  person  of  ordinary  skill,  broke  and  com- 
Temed  the  skull  of  the  infant,  and  thereby  occasioned  its  death  immediately  after  it 
18  bora  :  it  was  submitted  that  the  indictment  was  misconceived,  though  the  facts 
oold  warrant  an  indictment  in  another  form ;  and  that  the  child  being  en  ventre  sa 
^  at  the  time  the  wound  was  given,  the  prisoner  could  not  be  guilty  of  manslaugh- 
r;  but,  the  prisoner  having  been  found  guilty,  the  judges,  upon  a  case  reserved, 
9i>e  unanimously  of  opinion,  that  the  conviction  was  right.(e;) 

Upon  an  indictment  against  Ann  West  for  murder  it  appeared  that  S.  Henson, 
ing  with  child,  went  to  the  prisoner  and  underwent  an  operation  for  the  purpose  of 
"ocoring  abortion.  This  operation  was  repeated  on  several  days,  and  Henson  was 
uivtly  ailer  delivered  of  a  male  child,  she  being  then  about  six  months  advanced  in 
sr  pregnancy :  the  child  was  born  alive,  but  died  about  five  hours  afterwards.  A  medical 
itoess  stated  that  there  were  no  unusual  appearances  on  the  child,  and  that  it  was  a 
^thy  child ;  but  that,  being  bom  at  that  period  of  gestation,  it  was  impossible  that 
'  could  live  any  considerable  length  of,  time  separated  from  the  womb  of  its  mother. 
Tie  witness  added,  *'  Judging  from  the  healthy  appearance  of  the  child,  I  cannot 
iippose  that  the  premature  delivery  was  spontaneous.     The  operations  described  by 

(x)  Reg^.  V.  Vamplcw,  3  F.  &  F.  520.     Verdict,  manslaug^hter. 
(V)  1  Hale  433. 

(f)  Id.  Ibid.     Formerly  to  kill  one  attaint  in  a  pramunire  was  held  not  homicide ;  24 
en.  8,  B.  Coron.  197  ;  but  the  5  Eliz.  c.  1,  declared  it  to  be  unlawful. 

(a)  A  Blac.  Com.  198. 

(b)  1  Hale  433. 

It)  24  k  25  Vict.  c.  100,  s.  58. 

\d)  3  Inst.  50;  1  Hawk.  P.  C.  c.  31,  s.  16;  4  Blac.  Com.  198;  1  East  P.  C.  c.  5,  8.  14,  p. 
^;  contra^  1  Hale  432,  and  Staund.  21 ;  but  the  reason  on  which  the  opinions  of  the  two 
■t  writers  seem  to  be  founded,  namely,  the  difficulty  of  ascertaining  the  fact,  cannot  be 
maidcred  as  satisfactory,  unless  it  be  supposed  that  such  fact  never  can  be  clearly  estab- 
ibed.  See  Exod.  c.  21,  v.  22,  23. 
(#}  Rex  V.  Senior,  R.  k,  M.  C.  C.  R.  346. 

>  So  to  kill  an  Indian  in  time  of  war :  State  v.  Gest,  13  Minn.  341 ;  Jim  v.  Territory,  1 
I.  Terr.  76. 
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Henson  would  naturally  and  probably  produce  that  premature  delivery.     It  might  be 
produced  by  a  fall,  or  any  sudden  shock  received  by  the  mother :  but  in  this  case  I 
have  no  doubt  it  was  produced  by  the  acte  of  the  pri8oner."(/)     Maule,  J.,  told  the 
*f>7^1  ^^^y  ^^^^  ^^  ^  person  intending  to  procure  abortion  does  an  act  which  cauMS 
^-^  a  child  to  *bc  bom  so  much  earlier  than  the  natural  time  that  it  is  bom  in  i 
state  much  less  capable  of  living,  and  afterwards  dies  in  consequence  of  its  exposure 
to  the  external  world,  the  person  who  by  her  misconduct  so  brings  the  child  into  the 
wqrld,  and  puts  it  thereby  into  a  situation  in  which  it  cannot  live,  is  guilty  of 
murder.     The  evidence  seems  to  show  clearly  that  the  death  of  the  child  was  canaed 
by  its  premature  birth ;  and  if  that  premature  delivery  was  brought  on  by  the  feloni- 
ous act  of  the  prisoner,  then  the  offence  is  complete.     If  the  child,  by  the  felonions 
act  of  the  prisoner,  was  brought  into  the  world  in  a  state  in  which  it  was  more  likely 
to  die  than  it  would  have  been  if  born  in  due  time,  and  did  die  in  consequence,  the 
offence  is  murder,  and  the  mere  existence  of  a  possibility  that  something  might  ha?e 
been  done  to  prevent  the  death,  would  not  render  it  less  murder.(/7) 

The  murder  of  bastard  children  by  the  mother  was  considered  as  a  crime  so  diffi- 
cult to  be  proved,  that  a  special  legislative  provision  was  made  for  its  detection  by 
the  21  Jac.  1,  c.  27,  which  re(juircd  that  any  such  mother  endeavoring  to  conceal 
the  death  of  the  child,  should  prove,  by  one  witness  at  least,  that  the  child  was  actu- 
ally born  dead.  But  this  law,  which  made  the  concealment  of  the  death  ahuost  con- 
clusive evidence  of  the  child's  being  murdered  by  the  mother,  was  accounted  to 
savor  strongly  of  severity,  and  always  construed  most  favorably  for  the  unfortunate 
object  of  accusation  ]  and  at  length  it  was  repealed,  together  with  an  Irish  Act  upon 
the  same  subject,  by  the  43  Geo.  3,  c.  58. 

Questions  of  considerable  nicety  sometimes  arise  on  trials  for  infanticide,  as  to 
whether  the  death  took  place  after  the  child  was  actually  born,  or  whilst  it  was  in 
progress  of  being  born ;  and  although  the  law  be  clear  that  a  child  must  be  actuaUy 
born  to  be  the  subject  of  murder,  perhaps  it  is  not  clearly  settled  what  constitutes 
actual  birth  for  this  purpose.  Where,  on  an  indictment  ailing  that  the  prisoner 
was  delivered  of  a  child,  and  that  she  afterwards  strangled  it^  it  appeared  that  the 
child,  which  was  found  concealed,  had  breathed,  but  the  medical  men  could  not  say 
whether  it  had  breathed  during  the  birth  or  afterwards ;  Littledale,  J.,  told  the  juiy, 
'^  the  being  born  mast  mean  that  the  whole  body  is  brought  into  the  world,  and  it  is 
not  sufficient  that  the  child  respires  in  the  progress  of  the  birth.' V A) 

So  where,  upon  an  indictment  containing  a  count  for  murder  by  stabbing,  and  a 
count  charging  that  before  the  child  was  completely  born  the  prisoner  stabbed  it 
with  a  fork,  and  that  it  was  born,  and  then  died  of  the  stab,  it  was  proved  that  a 
puncture  was  Ibund  on  the  child's  skull,  but  when  that  injury  was  inflicted  did  not 
appear,  and  some  questions  were  asked  as  to  whether  the  child  had  breathed;  Parke, 
J.,  said,  "  The  child  might  breathe  before  it  was  born ;  but  its  having  breathed  is 
not  sufficiently  life  to  make  the  killing  of  the  child  murder ;  there  must  have  been 
an  independent  circulation  in  the  child,  or  the  child  cannot  be  considered  as  alive 
for  this  purpo8e."(i) 

*fi7^1  *'^^  where  the  first  count  of  an  indictment  charged  that  the  prisoner,  being 
^  big  with  a  female  child,  did  bring  forth  the  said  child  alive,  and  did  afterwards 
strangle  it,  and  other  counts  varied  the  statement  of  the  mode  of  death,  but  all  of 
them  stated  the  birth  of  the  child  as  above  mentioned ;  and  it  appeared  that  the  dead 
body  of  the  child  was  found  concealed  under  the  prisoner's  bod,  with  a  ribbon  tied 
tightly  round  the  neck,  and  the  evidence  of  the  medical  witnesses  left  it  in  doubt 
whether  the  ribbon  wasjtied  round  the  neck,  and  the  child  strangled  by  it,  during  the 
progrcs-s  of  birth,  or  after  the  child  was  fully  born,  but  before  the  umbilical  cord  was 
severed  :  and  it  was  submitted  that  a  child  could  not  be  the  subject  of  murder  till  it 

(/)  The  indictment  alleged  that  the  prisoner  forced  his  right  hand  and  a  pin  into  the 
womb  of  Henson,  and  the  report  states  that  the  operation  was  "  of  the  nature  described 
in  the  indictment." 

(g)  Reg.  V.  West,  2  C.  &  K.  784  (61  E.  C.  L.  R.). 

(k)  Rex  V,  Poulton,  6  C.  &  P  329  (24  E.  C.  L.  R.).  . 

{i)  Rex  V,  Enock,  5  C.  &  P.  539  (24  E.  C.  L.  R.) ;  Reg.  v.  Wright,  9  C.  4  P.  »M  (3«**'' 
L.  R.),  Gurney,  B  ,  a.  p. 
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bad  a  completely  independent  circulation,  and  had  been  wholly  detached  from  the 
mother ;  that  the  term  "  bom  alive ''  meant  the  being  completely  separated  from  the 
mother,  and  having  a  completely  independent  circulation ;  and  a  child  would  not  have 
an  independent  circulation  for  some  time  after  it  was  completely  brought  forth,  unless 
the  umbilical  cord  was  divided.  Parke,  B.,  said,  *^  it  hajs  been  frecjuently  so  said  in 
caseB  where  the  death  has  been  caused  by  suffocation,  or  other  injuries,  which  might 
have  occurred  in  the  course  of  unassisted  delivery;  but  I  should  like  to  know  whether 
there  is  any  case  where  it  has  been  so  held  where  a  wilful  wound  had  been  inflicted 
daring  the  birth  of  a  child.  (X;)  At  all  events,  this  indictment  will  not  be  supported, 
unless  it  be  shown  that  the  child  was  completely  bom,  as  it  is  distinctly  averred  that 
the  child  was  brought  forth  before  it  was  strangled."  And  in  summing  up  the  very 
learned  Baron  said,  '^  Whether  there  might  be  any  question  on  a  count  differently 
framed,  it  is  not  necessary  to  say ;  perhaps  there  might  not ;  but  in  order  to  convict 
on  the  first  count  you  must  be  satisfied  that  the  whole  body  of  the  child  had  come 
forth  from  the  body  of  the  mother  when  the  ligature  was  applied.  If  you  think  that 
the  child  was  not  killed  after  it  came  forth,  you  will  acquit.  I  think  it  is  essential 
that  it  should  have  been  wholly  produced.  But  supposing  you  should  be  of  opinion 
that  the  chUd  was  strangled  intentionally,  while  it  was  connected  by  the  umbilical 
cord  to  the  mother,  and  after  it  was  wholly  produced,  in  that  case  I  should  put  the 
matter  into  a  course  of  further  inquiry,  directing  you  to  convict  the  prisoner,  and 
reserving  the  point  for  a  higher  tribunal ;  my  present  impression  being,  that  it  would 
be  murder,  if  those  were  the  facts  of  the  case.''(0  And  in  a  subsequent  case,  where 
thb  case  was  mentioned,  and  the  prisoner  s  counsel  admitted,  that  it  did  not  go  to 
the  length  of  deciding  that  the  child  must  have  a  separate  independent  existence  from 
that  of  the  mother,  in  order  to  make  the  killing  of  it  murder ;  Vaughan,  J.,  said,  ^^  I 
should  have  been  very  much  sui-prised  if  it  had,  because,  if  that  were  the  law,  the 
child  and  the  afler-birth  might  be  completely  delivered,  and  yet,  because  th^  umbilical 
oord  was  not  separated,  the  child  might  be  knocked  on  the  head  and  killed,  without 
the  party  who  did  it  being  guilty  of  murder."(w)  And  where  one  count  charged 
*that  the  prisoner,  being  big  with  a  female  child,  "c?/rf  bring  forth  the  same  r*/»»7« 
ahve"  and  then  in  the  usual  manner  alleged  the  murder  of  the  child  by  *- 
choking  it  with  a  handkerchief;  and  another  count  charged  the  murder  in  the  same 
way  of  a  certain  illegitimate  child,  " then  lately  before  born  of  the  body"  of  M.  T. ; 
and  there  was  strong  evidence  to  prove  that  the  child  had  been  wholly  produced  alive 
from  the  prisoner's  body,  and  that  she  had  strangled  it ;  but  it  was  also  clearly  proved 
by  the  surgeon,  who  examined  the  body  of  the  child,  that  it  must  have  been  strangled 
before  it  had  been  separated  from  the  mother  by  the  severance  of  the  umbilical  cord, 
and  the  sui^;oon  further  stated  that  a  child  has,  after  breathing  fully,  an  independent 
circulution  of  its  own,  even  while  still  attached  to  the  mother  by  the  umbilical  cord, 
and  that  in  his  judgment  the  child  in  question  had  breathed  fully  after  it  had  been 
wholly  produced,  and  had  therefore  an  independent  circulation  of  its  own  before  and 
at  the  time  it  was  strangled,  and  was  then  in  a  state  to  carry  on  a  separate  existence. 
Erakine,  J.,  directed  the  jury,  that  if  they  were  satisfied  that  the  child  had  been 
wholly  produced  from  the  body  of  the  prisoner  alive,  and  that  the  prisoner  wilfully 
atimngled  the  child  after  it  had  been  so  produced  and  while  it  was  alive,  and  while  it 
liad,  accDixIing  to  the  evidence  of  the  surgeon,  an  independent  circulation  of  its  own, 
he  was  of  opinion  that  the  charge  in  the  said  counts  was  made  out,  although  the 
«^d,  at  the  time  it  was  so  strangled,  still  remained  attached  to  the  mother  by  the 
navel-string.  The  jury  found  the  prisoner  guilty;  and,  upon  a  case  reserved,  the 
judges  held  the  conviction  right. (n^  Where  the  prisoner  W4S  indicted  for  the  murder 
of  her  child  by  cutting  off  its  lieaa,  and  a  surgeon  stated  that  he  was  enabled  to  say 
decidedly  that  the  child  had  breathed,  but  he  could  not  swear  that  the  whole  body  of 
the  child  was  bom  when  the  act  of  breathing  took  place ;  Coltman,  J.,  said,  ^*  In 
order  to  justify  a  conviction  for  murder,  you  must  be  satisfied  that  the  entire  child 

{k)  See  Rex  r.  SeiU8,/>o«/,  note  (o). 

(/)  Rex  r.  Crutuhley,   7  C.  &  P.  814  ,'32  E.  C.  L.  R.).     The  prisoner  was  acquitted  of 
ttiarder. 

(m)  Reg.  V.  Reeves,  9  C.  k  P.  25  (38  E.  0.  L.  R.). 
[n)  Reg.  V.  Trilloe,  2  M.  C.  C.  U.  260  ;  C.  &  Mars.  650. 
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was  actually  bom  into  the  world  in  a  living  state.     The  fact  of  its  having  breathed 
is  not  a  decisive  proof  that  it  was  bom  alive :  it  may  have  breathed,  and  yet  died 
before  birth."(o)    ^^^  ^^  *  child  be  actually  wholly  produced  alive,  it  is  not  necessaiy 
that  it  should  have  breathed  to  make  it  the  subject  of  murder.     Upon  an  indictment 
for  the  murder  of  a  child,  where  it  appeared  that  the  dead  body  of  the  child  was 
found  in  a  river,  and  it  was  proved  by  two  surgeons  that  it  had  never  breathed; 
Park,  J.  A.  J.,  said,  "A  child  must  be  actually  wholly  in  the  world  in  a  living 
state  to  be  the  subject  of  a  charge  of  murder ;  but  if  it  has  been  wholly  bora,  and 
is  alive,  it  is  not  essential  that  it  should  have  breathed  at  the  time  it  was  killed, 
as  many  children  are  bom  alive,  and  yet  do  not  breathe  for  some  time  after  tlieir 
birth.'Xp) 

The  killing  may  be  effected  by  poisoning,  striking,  starving,  drowning,  and  a  thou- 
sand other  forms  of  death,  by  which  human  nature  may  be  overcome. (g)     But  there 
must  be  some  external  violence,  or  corporal  damage,  to  the  party ;  and  therefore 
where  a  person,  either  by  working  upon  the  fancy  of  another,  or  by  harsh  and  unkind 
♦a^r^n   ^^i^^^)  P^^  ^^^  ^^^  Bu^^  passion  of  grief  or  *fear  that  he  dies  suddenly,  or 
-I  contracts  some  disease  which  causes  his  death,  the  killing  is  not  such  as  the 
law  can  notice,  (r)     If  a  man  however  does  an  act,  the  probable  consequence  of  which 
may  be,  and  eventually  is,  death,  such  killing  may  be  murder;  although  no  stroke  be 
stmck  by  himself,  and  no  killing  may  have  been  primarily  intended :(«)  as  where  a 
person  carried  his  sick  father,  against  his  will,  in  a  severe  season,  from  one  town  to 
another,  by  reason  whereof  he  died  ;(^)  or  where  a  harlot  being  delivered  of  a  child, 
left  it  in  an  orchard  covered  only  with  leaves,  in  which  condition  it  was  killed  bj  a 
kite  ;(m)  or  where  a  child  was  placed  in  a  hogstye,  where  it  was  devoured.(r)    In 
these  eases,  and  also  where  a  child  was  shifted  by  parish  officers  from  parish  to 
parish,  till  it  died  for  want  of  care  and  sustenance,(ir)  it  was  considered  that  the  acts 
so  done,  wilfully  and  deliberately,  were  of  malice  prepense.* 

Where  the  prisoner  had  delivered  herself  by  night  upon  a  turnpike  road,  and, 
after  carrying  her  child  more  than  a  mile  along  the  road,  had.  lefl  it  on  the  side  of 
the  road  without  any  clothing  or  covering  to  protect  it  from  the  inclemency  of  Ae 
weather,  where  it  died  from  the  cold,  and  she  had  wholly  concealed  the  birth  of  the 
child  till  she  was  apprehended;  Coltman,  J  ,  in  summing  up,  said,  "If  a  party w 
conduct  himself  with  regard  to  a  human  being,  which  is  helpless  and  unable  to 
provide  for  itself,  as  must  necessarily  lead  to  its  death,  the  crime  amounts  to  murder. 
But  if  the  circumstances  are  not  such  that  he  must  have  been  aware  that  the  result 
would  be  death,  the  crime  would  be  manslaughter,  provided  the  death  were  caused 
by  an  unlawful  act,  but  not  such  as  to  imply  a  malicious  mind.  There  have  been 
cases  where  it  has  been  held  that  persons  leaving  a  child  exposed,  and  without  anT 
assistance,  and  under  circumstances  where  no  assistance  was  likely  to  be  rendered, 
were  guilty  of  murder.  It  will  be  for  you  to  consider  whether  the  prisoner  left  the  child 
in  such  a  situation  that  to  all  reasonable  apprehension  she  must  have  been  aware  that 
the  child  must  die,  or  whether  there  were  circumstances  that  would  raise  a  reasonable 
expectation  that  the  child  would  be  found  by  some  one  else,  and  preserved ;  because  then 
it  would  only  be  the  crime  of  manslaughter.  If  a  person  were  to  leave  a  child  «^ 
a  door  of  a  gentleman,  the  probability  would  be  so  great  that  it  would  be  found,  that 
it  would  be  too  much  to  say  that  it  was  murder,  if  it  died :  if,  on  the  other  hand, 
a  child  were  left  in  an  unfrequented  place,  what  inference  could  be  drawn  but  that 
the  party  left  it  there  in  order  that  it  might  die  ?  This  is  a  sort  of  intermediate 
case,  and  therefore  it  is  for  you  to  say  whether  the  prisoner  had  reasonable  gronod 
for  believing  that  the  child  would  be  found  and  preserved."(») 

[o)  Reg.  V.  Sellis,  Y  C.  &  P.  850  (32  E.  C.  L.  R.). 

p)  Rex  V.  Brain,  6  C.  &  P.  349  (25  E.  C.  L.  R.). 

q)  4  Blac.  Com.  196,  moriendi  milUJigurK;  1  Ilale  431 ;  1  Hawk.  P.  C.  c.  32,  8.  4. 
[r)  1  Hale  42*7,  429;   1  East  P.  C.  c.  5,  s.  13,  p.  225;  Reg.  v.  Marlon,  3  F.  ftF.49S, 
Bjles,  J. 
(«)  4  Blac.  Com.  197,  (0  1  Hawk.  P.  C.  c.  31,  s.  5 ;  1  Hale  431, 43J. 

(u)  1  Hale  431 ;  1  Hawk.  P.  C.  c.  31,  s.  6.       (v)  I  East  P.  C.  c.  6,  s.  13,  p.  226. 
{to)  Palm.  545. 
(x)  Reg.  9.  Walters,  C.  k  M.  164,  and  MSS.  C.  S.  G.  See  Stockdale'a  ease,  2  LewintH' 

^  Nixon  o.  People,  2  Scamm.  269. 
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a  recent  case  a  prisoner  was  convicted  of  manslaughter  for  assaulting  her  infant 
B  child,  and  throwing  it  upon  a  '*'heap  of  dust  and  ashes,  and  leaving  it  r:|c£*>-/« 
exposed  to  the  cold  air,  by  means  of  which  exposure  the  child  became  ^ 
i  and  died. (^) 

rcing  a  person  to  do  an  act  which  is  likely  to  produce  his  death,  and  which  does 
ce  it,  is  murder;  and  threats  may  constitute  such  force.  The  indictment 
ed  first  that  the  prisoner  killed  his  wife  by  beating ;  secondly,  by  throwing  her 
f  the  window ;  and,  thirdly  and  fourthly,  that  he  beat  her  and  threatened  to 

her  out  of  the  window  and  to  murder  her ;  and  that  by  such  threats  she  was  so 
ed  that,  through  fear  of  his  putting  his  threats  into  execution,  she  threw  herselt 
f  the  window,  and  of  the  beating  and  the  bruises  received  by  the  fall  died. 
>■  was  strong  evidence  that  the  death  of  the  wife  was  occasioned  by  the  blows 
Boeived  before  her  fall ;  but  Heath,  J.,  Gibbs,  J.,  and  Bayley,  J.,  were  of 
•n  that  if  her  death  was  occasioned  partly  by  the  blows  and  partly  by  the  fall, 

she  was  constrained  by  her  husband's  threats  of  further  violence,  and  from  a 
rounded  apprehension  of  his  doing  such  further  violence  as  would  endanger 
fe,  he  was  answerable  for  the  consequences  of  the  fall,  as  much  as  if  he  had 
Q  her  out  of  the  window  himself.  The  prisoner  however  was  acquitted ;  the 
teiog  of  opinion  that  the  deceased  threw  herself  out  of  the  window  from  her 
itemperance,  and  not  under  the  influence  of  the  threats. (2;) 
lere  an  indictment  for  manslaughter  allied  that  the  deceased  was  riding  on 
Mick,  and  that  the  prisoner  assaulted  and  struck  him  with  a  stick,  and  that  the 
ed  from  a  well-grounded  apprehension  of  a  further  attack,  which  would  have 
gered  his  life,  spurred  his  horse,  whereby  it  became  frightened,  a  jd  threw  the 
ied,  &c.,  and  it  was  proved  that  the  prisoner  struck  the  deceased  with  a  small 
that  he  rode  away,  the  prisoner  riding  afrer  him,  and  on  the  deceased  spurring 
trae,  it  winced  and  threw  him ;  it  was  held  on  the  authority  of  the  preceding 
;hat  the  case  was  proved.(a) 

t  the  act  done  by  the  deceased  which  occasions  his  death  must  be  done  in  order 
id  the  violence  of  the  prisoner.  Upon  a  trial  for  manslaughter  it  appeared  that 
isoner  and  the  decease  had  some  dispute  about  paying  for  some  spirits,  and  the 
itness  swore  that  the  deceased's  boat  being  alongside  the  schooner  in  which  the 
er  was,  the  prisoner  pushed  it  with  his  foot,  and  the  deceased  stretched  out 
he  bow  of  the  boat,  to  lay  hold  of  a  barge,  to  prevent  the  boat  drifting  away, 
)9ing  his  balance  fell  overboard  and  was  drowned.  Park,  J.  A.  J.,  after  con- 
l  Patteson,  J.,  said,  that  they  were  of  opinion  that,  if  the  case  had  rested  rni^»j-j 
\  evidence  of  the  first  witness  it  would  not  have  amounted  to  a  case  of  ^ 
wghter.(fe)  So  where  upon  an  indictment  for  murder  by  drowning,  by  the 
led  slipping  into  the  water  in  endeavoring  to  escape  from  an  assault  made  with 

to  murder  or  rob,  it  appeared  that  the  body  was  found  in  a  river,  and  it  bore 

of  violence,  but  not  sufficient  to  occasion  death,  which  appeared  to  have  been 
I  by  drowning,  and  there  were  marks  of  a  struggle  on  the  bank  of  the  river;  Ers- 
J.,  told  the  jury  that  a  man  might  throw  himself  into  a  river  under  such  cir- 
ances  as  rendered  it  not  a  voluntary  act,  by  reason  of  force  applied  either  to 
tdv  or  the  mind ;  and  it  then  became  the  guilty  act  of  him  who  compelled  the 
led  to  take  the  step.     But  the  apprehension  must  be  of  immediate  violence, 

Reg.  V.  Waters,  1  Den.  C.  G.  356 ;  2  C.  ft  K.  864  (61  E.  G.  L.  R.).  The  point  in  this 
ras,  that  it  was  consistent  with  all  that  was  stated  in  the  count  that  the  child  might 
»able  of  taking  care  of  itself;  but  it  was  held  that  if  she  had  been  sufficiently  old,  or 
'  enough  so  to  do,  the  death  could  not  have  arisen  from  the  act  of  the  prisoner,  and 
ore  the  defect  was  cured  by  the  verdict.  It  is  a  norel  doctrine  in  criminal  cases 
defective  indictment  is  cured  by  verdict.  Lord  Hale  says,  '*  None  of  the  statutes 
fails  extends  to  indictments,  and  therefore  a  defective  indictment  is  not  aided  by 
t:'*  2  Hale  P.  G.  193 ;  and  no  authority  is  kn^wn  for  such  a  doctrine  in  other  cases, 
tdictment  was  right;  for  it  alleged  the  acts  of  the  prisoner  which  caused  the  death, 
lat  is  all  that  it  ever  was  necessary  to  do  in  such  an  indictment. 
Etex  r.  Evans,  0.  B.  Sept.  1812,  MS.,  Bayley,  J. 
Kez  V.  Hickman,  5  G.  &  P.  151  (24  B.  G.  L.  R),  Park,  J.  A.  J. 

Bex  V.  Waters,  6  G.  ft  P.  328  (25  E.  G.  L.  R.),  Park,  J.  A.  J.,  and  Patteson,  J.     It 
mrdf  appeared  that  the  prisoner  was  not  the  man  who  pushed  the  boat  away. 


677  Of  Murder.  [book  in. 

and  well  grounded  from  the  circumBtauces  by  which  the  deceased  was  surrounded; 
not  that  the  jury  must  be  satisGed  that  there  was  no  other  way  of  escape,  but  that 
it  was  such  a  step  as  a  reasonable  man  might  take.(c) 

Upon  the  same  principles,  where  there  is  found  to  be  actual  malice,  or  a  wilfiil 
disposition  to  injure  another,  or  an  obstinate  perseverance  in  doing  an  act  necessarily 
attended  with  danger,  without  regard  to  the  consequences,  as  if  a  master  by  premedi- 
tated negligence,  or  harsh  usage,  cause  the  death  of  his  apprentice,  it  will  be  murder. 
Thus,  where  the  prisoner,  upon  his  apprentice  returning  to  him  from  Bridewell, 
whither  he  had  been  sent  for  misbehavior,  in  a  lousy  and  distempered  coDdition,  did 
not  take  that  care  of  him  which  his  situation  required,  and  which  he  might  bare 
done ;  not  having  suffered  him  to  lie  in  a  bed  on  account  of  the  vermin,  but  haviDg 
made  him  lie  on  the  boards  for  some  time  without  covering,  and  without  common 
medical  care;  and  the  death  of  the  apprentice,  in  the  opinion  of  the  medical  wit- 
nesses, was  most  probably  occasioned  by  his  ill-treatment  in  Bridewell,  and  the  want 
of  care  when  he  went  home ;  and  they  inclined  to  think  that,  if  he  had  been  pro- 
perly treated  when  he  came  home,  he  might  have  tecovered ;  the  Court,  under  these 
circumstances,  and  others  in  favor  of  the  prisoner,  left  it  to  the  jury  to  confflder, 
whether  the  death  of  the  apprentice  was  occasioned  by  the  ill-treatment  he  received 
from  his  master  afler  returning  from  Bridewell,  and   whether   that  ill-treatmejit 
amounted  to  evidence  of  malice  ;  in  which  case  they  were  to  find  him  guilty  of  mur- 
der.(f/)     The  prisoner  Charles  Squire,  and  his  wife,  were  indicted  for  the  murder  of 
a  boy  who  was  bound  as  a  parish  apprentice  to  the  prisoner  Charles ;  and  it  appeared 
that  both  the  prisoners  had  used  the  apprentice  in  a  most  cruel  and  barbamns  man- 
ner, and  had  not  provided  him  with  sufficient  food  and  nourishment :  but  the  surgeon 
who  opened  the  body  deposed  that  in  his  judgment  the  boy  died  from  debility,  and 
for  want  of  proper  food  and  nourishment,  and  not  from  the  wounds,  &c.,  which  he 
had  received.     Lawrence,  J.,  was  of  opinion  that  the  case  was  defective  as  to  the 
♦fi^ftl   ^^^j  ^  ^^  ^^  "^^  ^^^  ^"^y  ^  provide  the  apprentice  with  ^sufficient  food  and 
■^   nourishment,  she  being  the  servant  of  her  husband,  and  so  directed  the  jory, 
who  acquitted  her;  but  the  husband  was  found  guilty  and  executed.(c)' 

The  law  is  undisputed  that  if  a  person,  having  the  care  and  custody  of  another 
who  is  helpless,  neglects  to  supply  him  with  the  necessaries  of  life,  and  therebj 
causes  or  accelerates  his  death,  it  is  a  criminal  offence.  But  the  law  is  also  dear 
that  if  a  person,  having  the  exercise  of  freewill,  chooses  to  stay  in  a  service  where 
bad  food  and  lodging  arc  provided,  and  death  is  thereby  caused,  the  master  is  not 
criminally  liable.  Per  Erie,  C.  J.  Where,  therefore,  a  servant  maid  of  very  weak 
intellect  was  kept  on  very  insufficient  food,  and  slept  in  a  damp  room,  and  died  in 

(c)  Reg.  V.  Pitts,  C.  k  Mars.  284  (41  E.  C.  L.  R.). 

{d)  Seirs  case,  1  East  P.  C.  c.  5,  s.  13,  p.  226,  7  ;  1  Leach  137  ;  and  see  the  case  more  foHj 
stated  in  the  chapter  on  Manslaughter. 

{e)  Rex  V.  Squire  and  his  wife,  Stafford  Lent  Assizes,  1799,  MS. :  and  as  to  the  principles 
upon  which  the  wife  was  acquitted,  see  the  case  more  full?  stated,  anU^  p.  38.  After  the 
suffreon  had  deposed  that  the  boy  died  from  debility,  and  for  want  of  proper  food  ftod 
nourishment,  ftnd  not  from  the  wounds,  Ac,  which  he  had  received,  the  learned  jadge 
was  proceeding  to  inquire  of  him  whether,  in  his  judgment,  the  scries  of  crnel  usaii^tbe 
boj  had  received,  and  in  which  the  wife  had  been  as  active  as  her  husband,  might  lot 
have  so  far  broken  his  constitution  as  to  promote  the  debility,  and  co-operate  along  with 
the  want  of  proper  food  and  nourishment  to  bring  on  his  death,  when  the  surgeon  ^^ 
seized  with  a  fainting  fit,  and,  being  taken  out  of  court,  did  not  recover  snfficientlj  to 
attend  again  opon  the  trial.  The  judge,  after  observing  that,  upon  the  evidence,  as  it 
then  stood,  he  could  not  leave  it  to  the  jury  to  consider,  whether  the  wounds,  ic,  in- 
flicted on  the  boy,  had  contributed  to  cause  his  death,  said,  that  if  any  physician  or  sor- 
geon  were  present  who  had  heard  the  trial,  he  might  be  examined  as  to  the  point  intended 
to  be  inquired  into ;  but;^  no  such  person  being  present,  he  delivered  his  opiaion  to  the 
jury,  as  stated  in  the  text. 


1  If  a  seaman  is  in  a  state  of  great  debility  and  exhaustion,  so  that  he  cannot  go  tloi^ 
without  danger  of  death  or  enormous  bodily  injury,  and  the  facts  are  known  to  the  iMtter» 
who,  notwithstanding,  compels  him,  by  moral  or  physical  force,  to  go  aloft,  and  tboN** 
man  falls  from  the  mast  and  is  drowned  thereby,  and  bis  death  is  caased  by  sacb  aiipo^ 
duct  of  the  master;  it  is  murder  in  the  master  if  he  was  malicioaa— If  he  had  no  v^'i*'* 
it  is  manslaughter:  United  States  v.  Freeman,  4  Mason  505. 
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soDsequeDce  thereof;  but  it  appeared  that  she  was  not  confined  to  the  house,  and 
Blight  have  left  it  if  she  chose ;  it  was  held  that  the  mistress  was  not  pniiltj  of  man- 
ilaughter.(fe)  The  facts  of  this  case  are  voluminous,  and  would  clearly  have  sup- 
ported an  indictment  on  the  24  &  25  Vict.  c.  100,  s.  26,  p.  1015  of  Vol.  I.  But 
that  clause  was  not  adverted  to  in  the  case ;  and  yet  it  seems  very  well  worthy  of 
sonsideration  whether,  where  death  results  from  the  commission  of  an  offence  within 
that  section,  the  case  is  not  one  of  manslaughter.  Sec  Vol.  I.  p.  851.  It  is  diffi- 
Bolt  also  to  see  how  the  servant's  remaining  can  affect  the  legal  quality  of  the 
prisoner's  acts,  and  render  those  acts  which  are  an  indictable  offence  innocent  as 
regards  the  death.  The  utmost  effect  that  can  reasonably  be  given  to  the  servant's 
remaining  is  to  make  her  a  partaker  in  causing  her  own  death  ;  but  that  is  clearly 
BO  defence  to  the  mistress.  Suppose  the  death  had  been  from  beating,  the  case 
would  clearly  have  been  manslaughter,  and  yet  the  servant  might  have  gone  away 
Mud  avoided  the  beating. 

A  master  is  not  bound  by  the  common  law  to  find  medical  advice  for  a  servant, 
bat  a  master  is  bound  during  the  illness  of  an  apprentice  to  provide  him  with  proper 
medicines ;  if  he  nt^lect  so  to  do  he  is  criminally  responsible.  The  prisoner  was  in* 
dieted  for  the  manslaughter  of  his  apprentice  by  neglecting  to  provide  him  sufficient 
neat  and  drink,  kc.  The  deceased  was  bound  to  the  prisoner  by  indenture,  by 
which  he  covenanted  to  find  him  clothes  and  victuals;  his  death  w^as  produced, 
aoeording  to  the  evidence  of  some  medical  men,  by  uncleanliness  and  want  of  food ; 
Fatteson,  J.,  told  the  jury  that  '^  by  the  general  law  the  master  was  not  bound  to 
piOTtdc  medical  advice  for  his  servant  ;(/^  yet  that  the  case  was  different  with  re- 
Miect  to  an  apprentice,  and  that  a  master  is  bound  during  the  illness  of  his  appren- 
tioe  to  provide  him  with  proper  medicines ;  and  that  if  they  thought  that  the  death 
of  the  deceased  was  occasioned,  not  by  the  want  of  food,  &c.,  but  by  want  of  medi- 
dnes,  then,  in  the  absence  of  any  charge  to  that  effect  in  the  indictment,  the  pris- 
oner would  be  entitled  to  be  acquitted."(r^)  Where  a  master  has  treated  a  person, 
boand  to  him  by  an  invalid  indenture  of  apprenticeship,  as  his  servant,  and  such 
person  dies  through  the  neglect  of  the  master  to  provide  him  with  food,  the  master 
oumot  defend  himself  against  an  indictment  for  manslaughter  on  the  ground  that  he 
was  not  legally  bound  to  provide  such  person  with  food.  An  indictment  for  man- 
danghter  in  one  count  alleged  that  the  deceased  was  the  apprentice  of  the  prisoner, 
and  that  it  was  his  duty  to  provide  sufficient  food  for  her  as  such  apprentice,  and 
that  he  neglected  to  do  so,  &c.,  by  means  of  which  she  died ;  in  another  count  it 
alleged  that  the  deceased  was  the  servant  of  the  prisoner,  and  that  it  was  his  duty 
to  provide  her  with  food,  &c.  An  invalid  indenture  of  apprenticeship  was  put  in, 
ana  it  appeared  that  the  deceased  had  always  been  treated  as  an  apprentice  by  the 
prisoner,  and  had  performed  such  duties  as  an  apprentice  would  have  performed, 
but  the  primmer  being  a  farmer  these  duties  were  the  same  as  those  performed  by 
ordinary  farmers'  servants :  it  was  objected  that  the  first  count  was  not  proved,  as 
the  indenture  was  invalid ;  and  that  the  relation  of  master  and  servant  never  existed, 
for  an  invalid  contract  of  apprenticeship  could  not  be  converttMl  into  a  hiring  r^(*»jQ 
ind  service :  *that  the  foundation  of  this  indictment  was  that  the  prisoner  *- 
was  legally  bound  to  provide  maintenance  for  the  deceased,  and  here  it  was  clear  he 
oonld  neither  have  been  compelled  to  support  her  as  an  apprentice  or  as  a  servant ; 
but  it  was  held,  that  the  prisoner  having  treated  the  deceased  as  his  servant,  could 
not  turn  round  and  say  she  was  not  his  servant  at  a]l.(^)     Where  the  first  count 

4. 

(m)  Reg.  V.  Smith,  12  Law  T.  608. 

(/)  See  Sellen  v.  Norman,  4  C.  &  P.  80  (19  E.  C.  L.  R.). 

(^)  Reg.  V.  Smith,  8  C.  &  P.  135  (38  E.  0.  L.  R.). 

(A)  Rex  V.  Davicfl,  Hereford  Sum.  Ass.  1831,  Fatteson,  J.,  MS.  C.  S.  G.  In  support  of 
Lbia  decision  it  may  be  observed,  that  although  a  son  could  not  be  punished  for  the  mar- 
ker of  his  father  as  for  petit  treason,  under  the  25  Edw.  3,  st.  5,  c.  2,  unless  by  a  reasoo- 
feble  constraction  he  came  under  the  word  servant.  Yet  if  he  were  bound  apprentice  to 
hit  father  or  mother,  or  was  maintained  by  them,  or  did  any  necessary  service  for  them, 
thongfa  he  did  not  receive  wages,  he  might  have  been  indicted  by  the  description  of 
Itrvant:  1  Hawk.  P.  C.  c.  32,  s.  2 ;  1  East  P.  C.  c.  5,  s.  99,  p.  336 ;  and  a  near  relation,  as 
a  ilatcr,  might  be  a  servant  within  the  statute,  if  she  acted  as  such :  Rex  t7.  Edwards, 
Btaflbrd  Ass.  MS.,  coram  Lawrence,  J.    C.  S.  G. 
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stated  that  the  deceased  was  the  apprentice  of  the  prisoner,  and  it  was  his  duty  to 
provide  the  deceased  with  proper  and  necessary  nourishment,  medicine,  medical 
care  and  attention,  and  charged  the  death  to  be  from  neglect,  &c. ;  and  the  second 
count  charged  that  the  deceased  "  so  being  such  apprentice  as  aforesaid,''  was  killed 
by  the  prisoner  by  over-work  and  beating;  and  the  only  evidence  given  to  show 
that  the  deceased  was  an  apprentice  was,  that  the  prisoner  had  stated  that  he  was 
his  apprentice ;  Patteson,  J.,  held,  that  there  was  sufficient  evidence  to  support  the 
second  count,  but  not  the  fir8t.(i) 

Where  the  mother  of  a  bastard  child  marries  after  the  passing  of  the  4  &  6  Will. 
4.  c.  76,  the  new  Poor  Law  Act,  and  such  child  afterwards  dies  (after  it  has  been 
weaned) (/f)  through  neglect  to  provide  it  with  sufficient  food,  the  omission  to  pro- 
\\de  food  is  the  omission  of  the  husband,  and  in  order  to  render  the  wife  crimiDallj 
responsible  it  must  be  shown  that  the  husband  supplied  her  with  food  to  give  to  the 
child,  and  that  she  wilfully  neglected  to  give  it.     The  prisoner,  who  was  the  wife  of 
J.  S.,  was  charged  with  the  murder  of  her  illegitimate  child,  aged  three  years,  bj 
omitting  to  give  it  proper  food.     The  prisoner  had  in  December,  1834,  married  J. 
S. ;  the  deceased  was  her  illegitimate  child,  and  was  born  before  her  marriage;  in 
the  judgment  of  medical  witnesses  the  death  had  proceeded  from  the  want  of  proper 
food.     For  the  prosecution  Rex  v.  Sqtn're^(l)  and  the  4  &  5  Will.  4,  c.  76,  s.  71, 
were  referred  to ;  and  it  was  submitted  that  the  mother  of  an  illegitimate  child  was 
bound  to  take  care  of  her  child,  and  might  be  guilty  of  murder  if  its  death  arose 
from  neglect.     Alderson,  B. :  "  The  prisoner  is  indicted  as  a  married  woman  :  if  her 
husband  supplied  her  with  food  for  this  child,  and  she  wilfully  neglected  to  give  it 
to  the  child,  and  thereby  caused  its  death,  it  might  be  murder  in  her.(m)    Id  these 
cases  the  wife  is  in  the  nature  of  the  servant  of  the  husband  :  it  does  not  at  all  torn 
upon  the  natural  relation  of  the  mother :  to  charge  her  you  must  show  that  the 
husband  supplied  her  with  food  to  give  to  the  child,  and  that  she  wilfully  neglected 
to  give  it.     There  is  no  distinction  between  the  case  of  an  apprentice  and  that  of  a 
♦Hftfti  ^^^^^''^  child,  and  the  wife  *i8  only  the  servant  of  the  husband,  and,  accord- 
J  ing  to  the  case  before  Mr.  Justice  Lawrence,(7i)  can  only  be  made  criminally 
responsible  by  omitting  to  deliver  the  food  to  the  child,  with  which  she  had  been 
supplied  by  her  husband.     The  omission  to  provide  food  is  the  omission  of  the 
husband,  and  the  crime  of  the  wife  can  only  be  the  omitting  to  deliver  the  food  to 
the  child  after  the  husband  haa  provided  it."(o) 

(i)  Reg.  V.  Crumpton,  Car.  &  Mars.  597  (41  E.  C.  L.  R.). 

(k)  Sec  Reg.  v.  Kd wards, ^o«^,  p.  684. 

(/)  Supra^  note  {e). 

(m)  This  position  was  thought  too  wide  in  Reg.  v.  Bubb,  tn/ra,  by  Williams,  J.|  and 
the  Editor,  as  it  is  not  limited  to  cases  where  death  or  serious  bodily  injury  is  cod- 
templated. 

(n)  SuprOj  note  (e). 

(o)  Rex  V.  Saunders,  7  C.  &  P.  277  (32  E.  C.  L.  R.).  This  case  was  decided  on  the 
opening  of  counsel,  and  it  did  not  appear  whether  the  wife  was  living  with  her  bnsbaod, 
or  whether  he  was  capable  of  maintaining  the  child.  By  the  4  &  5  Will.  4,  c.  76,  8.  1h 
the  mother  of  every  child  born  a  bastard  after  the  passing  of  the  Act,  <*so  long  as  she 
shall  be  unmarried  or  a  widow,  shall  be  bound  to  maintain  such  child  as  a  part  of  iMf 
family,  until  such  child  shall  attain  the  age  of  sixteen."  By  sec.  57,  every  man  who, 
after  the  pa^^sing  of  the  Act,  marries  a  woman  having  a  child  or  children,  either  legitimate 
or  illegitimate,  "  shall  be  liable  to  maintain  such  child  or  children  as  a  part  of  bis 
family"  until  sixteen,  or  until  the  death  of  the  mother.  In  Laing  v,  Spicer,  Tyrw.  kGr. 
358,  1  M.  k  W.  120,  it  was  held  that  the  putative  father  of  a  bastard,  on  whom  ao  order 
of  maintenance  had  been  made,  under  the  18  Eliz.  c.  2,  s.  2,  and  49  Geo.  3,  c.  ^^  before 
the  passing  of  the  4^5  Will.  4,  was  no  longer  liable  under  such  order,  where  the  mother 
since  the  passing  of  that  Act  had  married  a  person  capable  of  supporting  the  child;  ud 
the  Court  seemed  to  think  that  the  putative  father  would  not  be  liable,  even  if  the  bos- 
band  were  incapable  of  supporting  the  child.  It  seems  to  follow,  from  this  decision,  tnd 
from  the  words  of  sec.  71,  that  the  liability  of  the  mother  of  a  bastard  under  that  Aet 
wholly  ctases  upon  her  marriage;  and  it  is  presumed  that  it  was  upon  this  gmandthftt 
Reg.  V.  Saunders  was  decided.  No  notice  was  taken  in  that  case  of  any  common-la^ 
liability  to  support  a  bastard.  In  1  Blac.  Com.  457,  it  is  said,  "the  duty  of  pareatt J^ 
their  bastard  children  by  our  law  is  principally  that  of  roaintenaoce ;  for  thoagh  bifttf«* 
are  not  looked  upon  to  any  civil  purposes,  yet  the  ties  of  nature,  of  which  maiaieiiDOi  li 
one,  are  not  so  easily  dissolved ;  and  they  hold,  indeed,  aa  to  nuuijr  other  latMtloiii  ^ 
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An  indictment  for  murder  alleged  that  M.  Hook,  an  infant  of  tender  age,  r*/^oi 
ITBS  a  daughter  of  R.  Hook,  and  was  living'  with  R.  *Hook  and  Elizabeth  *- 
Bubb,  and  under  their  care  and  control,  and  unable  to  provide  for  or  take  care  of 
tieraelf,  and  that  it  was  the  duty  of  the  prisoners  to  provide  for  and  administer  to 
M.  Hook  sufficient  food  for  the  support  of  her  body,  and  that  the  prisoners  feloni- 
>ii8ly.  &c.,  did  refuse  and  neglect  to  give  and  administer  to  M.  Hook  sufficient  food 
for  the  support  of  her  body ;  whereby  she  became  mortally  sick  and  died.(p)  The 
»8e  against  Rubb  was,  that  she  was  the  sister  of  Hook's  deceased  wife,  and  on  her 
leath  had  gone  to  live  with  Hook,  and  became  the  manager  of  his  household.  He 
wnB  absent  from  home  except  from  Saturday  night  until  Monday  morning,  but 
dways  provided  ample  food  for  the  whole  family.  Hook's  children  were  healthy 
;in  Bubb  undertook  their  management,  but  she  systematically  neglected  them, 
specially  the  deceased,  and,  notwithstanding  the  remonstances  of  the  neighbors, 
}6r8iBted  in  withholding  sufficient  food,  for  want  of  which  the  child  gradually 
irtsted  away,  and  died  of  actual  starvation.  Williams,  J.,  told  the  jury  that  ''the 
ndictment  alleges,  first,  a  duty  on  the  part  of  the  prisoner  to  supply  the  necessaries 
)f  life  to  the  child ;  it  alleges,  secondly,  a  malicious  neglect  or  omission  to  perform 
:hat  duty ;  and  it  alleges,  thirdly,  that  the  omission  or  neglect  caused  the  death  of 
;he  child.  Now,  first,  with  respect  to  the  proposition  that  it  was  the  duty  of  the 
prisoner  to  provide  food  necessary  to  sustain  the  life  of  the  child  It  is  quite  clear 
»htt  the  circumstance  of  the  prisoner  being  aunt  of  the  child,  or  being  resident  in 
'he  same  house  with  the  child,  was  not  sufficient  to  cast  upon  her  the  duty  of  pro- 

Mrticularlj  that  a  man  sbnll  not  marry  his  bastard  sister  or  daughter"  (citing  Hains  v. 
feffell,  1  Lord  Raym.  G8  ;  Comb.  356).     And  this   is  in  accrdancs  with  Puffendorf,  book 
t,  c.  11,  8.  6,  who  pays,   "maintenance  is  due   not  to  legitimate  children  alone,  but  to 
lAtaral  and  even  to  incestuous  issue."     In  Nichole  v.  Allen,  3  C.  &  P.  36  (14  G.  0.  L.  K.), 
[«ord  Tenterden,  C.  J.,  held  tiiat  tiiere  was  not  only  a  moral  but  a  legal  obligation  on  a 
potative  father  to  maintain  his  bastard  child;  and  though   this  case   seems  to  be  over- 
Tiled  by  Mortimore  v.  Wright,  6  M.  &  W.  482,  as  to  there  being  no  necessity  tor  a  promise 
HI  the  part  of  the  father  to  pay  for  the  maintenance  of  the  child ;  this  point  seems  not  to 
lave  been  questioned.  It  seem?,  therefore,  that  there  is  this  distinction  between  an  appren- 
:ice  and  the  bastard  of  the  wife,  that  there  is  neither  a  moral  nor  a  legal  obligation  on 
be  wife  to  maintain  an  apprentice,  but  there  certainly  is  a  moral,  and  it  should  seem  a 
egal  obligation  to  support  a  bastard.  In  a  note  to  Rex  v.  Saunders,  the  reporters  observe, 
*an  Act  of  Parliament  (18  Eliz.  c.  3,  s.  2)   would  hardly  have  been  required  to  fix  the 
DOther  with  the  payment  of  a  weekly  sum,  if  at  common   law  she  is  liable  for  the  entire 
aaintenance  of  the  child."     This  observation  might  have  been  entitled  to  weight,  if  there 
lad  DOt  been  similar  provisions  to  compel  the  maintenance  of  legitimate  children.    These 
tatutes  were  probably  introduced  for   the  purpose  of  giving  a  ready  means  of  enforcing 
b  legal  obligation  by  compelling  the  payment  of  a  sufficient  sum  to  indemnify  the  parish 
rhile  the  children  were  supported  by  it.     With   regard  to  legitimate  children,  it  is  the 
laty  of  their  parents,  by  the  common  law,  to  provide  for  their  maintenance:  1  Blac.  Com. 
-46;  see  Puff.  L.  of  N.,  book  4,  c.  11,  s.  4.     This  duty  may  be  enforced,  in  the  case  of 
KK>r  children,  by  the  43  GHz.  c.  2,  s.  6,  as  well  on  the  father  as  on  the  mother,  being  of 
nfllcient  ability.     By  the  5  Geo.  1,  c.  8,  if  either  father  or  mother  leave  their  children  a 
harge  npon  a  parish,  the  goods  of  the  father  or  mother  may  be  seized  and  sold,  and  the 
enti  of  their  lands  received  in  discharge  of  the  parish.     And  by  the  5  Geo.  4.  c.  83,  s.  3, 
very  person  able,  wholly  or  in  part,  to  maintain  himself,  herself,  or  his  or  her  family,  by 
rork  or  by  other  means,  and  wilfully  refusing  or  neglecting  so  to  do,  whereby  any  of  his 
r  her  family  becomes  chargeable,  is  to   be  deemed  an  idle  and  disorderly  person,  and 
■nisbed  accordingly.  It  should  seem  that  there  may  be  cases  where  a  wife  may  be  liable 
J  maintain  her  children  during  her  husband's  lifetime,  as  where  the  husband  has  de- 
erted  her,  or  she  has  a  separate  maintenance  (see  Christian's  note  to  1  Blac.  Com.  448), 
nd  it  may  be  worthy  of  consideration  whether  where  the  husband  is  incapable  of  work, 
•at  the  is  capable  of  maintaining  her  children,  she  is  not  legally  bound  so  to  do ;  and  as 
lie  OTerseers  of  every  parish  are  bound  by  law  to  provide  necessary  support  in  cases  of 
mcrgency,  it  may  well  be  doubted  whether  cases  may  not  occur  where  the  wife  would  be 
i0miiy  bound  to  apply  for  relief  to  the  parish  officers.     Suppose  a  husband  were  ill  in  bed, 
at  the  wife  well,  and  the  children  starving  for  want  of  food,  could  it  be  fairly  contended 
bat  she  was  under  no  legaf  obligation  to  apply  for  relief  for  them,  and  that  if  one  of  them 
led  for  want  of  food,  she  was  not  criminally  responsible?     See  Umston  v.  Ncwcomen,  4 
U  it  B.  899  (31  E.  C.  L.  R.),  and  Reg.  v.  Mabbett,  in/ray  p.  683.     C.  S.  G. 

^p)  The  grand  jury  returned  a  bill  for  murder  against  E.  Bubb,  and  for  manslaughter 
galnit  R.  Hook,  and  a  bill  for  manslaughter  in  the  same  form,  mutatis  mutandu,  as  the 
Infor  morder  was  then  preferred  against  the  latter,  and  Bubb  tried  first. 
TOt.  I. — 36 
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vid'iDg  food  for  it.     But  if  the  prisoner  undertook  the  charge  of  attending  to  the 
child,  and  of  t&king  that  care  of  it  which  its  tender  age  required,  a  duty  then  arose 
to  perform  those  duties  properly ;  and  if  the  prisoner,  being  in  the  capacity,  as  it 
were,  of  a  servant  or  nurse,  and  having  the  charge  of  attending  and  taking  care  of 
the  child,  was  furnished  with  the  means  of  doing  so  properly,  then  the  duty  arofle, 
which  is  charged  in  this  indictment,  of  giving  it  sufficient  food,  and  if  the  prisoner 
neglected  to  perform  that  duty,  beyond  all  question  she  is  criminally  responsible. 
It  remains  for  me  to  explain  to  what  extent  she  is  responsible.     If  the  omission  or 
neglect  to  perform  the  duty  was  malicious,  then  the  indictment  would  be  supported, 
and  the  crime  of  murder  would  be  made  out  against  the  prisoner;  but  if  the  omis- 
sion or  neglect  were  simply  culpable,  but  not  arising  from  a  malicious  motive  on  the 
part  of  the  prisoner,  then  it  would  be  your  duty  to  find  her  guilty  of  manslaughter 
only.     And  here  it  becomes  necessary  to  explain  what  is  meant  by  the  expression 
malicious,  which  is  thus  used.     If  the  omission  to  supply  necessary  food  was  accom- 
^fiA91  P^'^^^^  ^^^^  ^^  intention  *to  cause  the  death  of  the  child,  or  to  cause  some 
-I  serious  bodily  harm  to  it,  then  it  would  be  malicious  in  the  sense  imputed  to 
it  by  this  indictment,  and  in  a  case  of  this  kind  it  is  difficult,  if  not  impossible,  (o 
understand  how  a  person  who  contemplated  doing  serious  bodily  injury  to  the  child 
by  the  deprivation  of  food,  could  have  meditated  anything  else  than  causing  its 
death.     You  will,  therefore,  probably  consider  that  the  question  resolves  itself  into 
this :  did  the  prisoner  contemplate,  by  the  course  she  pursued,  the  death  of  the 
child  ?     If  she  did,  and  death  was  caused  by  the  course  she  pursued,  then  she  is 
guilty  of  murder.     But  if  you  are  not  satisfied  that  she  contemplated  the  death  of 
the  child,  then,  although  guilty  of  a  culpable  neglect  of  duty,  it  would  amount  only 
to  the  crime  of  manslaughter.     If,  on  the  other  hand,  you  should  think  either  that 
she  did  not  undertake  the  duty  of  supplying  the  child  with  proper  food,  or  that  she 
did  not  culpably  neglect  that  duty,  then  you  will  acquit  her."(^) 

On  the  trial  of  Hook  for  the  manslaughter  of  the  same  child,  in  addition  to  the 
facts  proved  on  the  trial  of  Bubb,  it  was  proved  that  when  he  was  at  home  she 
treated  the  children  better  than  on  other  occasions;  and  thai  ho  had  uniformly 
behaved  kindly  to  them,  and  especially  to  the  deceased.  Williams,  J.,  told  the  joiy 
that  "  this  case  diffijrs  from  the  last  in  this  very  essential  particular,  that  here  there 
is  a  duty  directly  cast  upon  the  prisoner  to  provide  sufficient  food  for  the  child  if 
he  has  sufficient  means  for  doing  so,  and  inasmuch  as  it  is  proved  that  the  prisoner 
had  such  means,  there  can  be  no  doubt  but  that  the  law  threw  upon  him  the  doty 
of  preserving  the  child's  life  by  providing  it  with  proper  food.  But  the  peculiarity 
of  the  case  is  this,  that  inasmuch  as  we  must  take  it  that  Bubb  was  guilty,  she 
could  not  have  been  so,  unless  the  prisoner  had  provided  her  with  sufficient  mens 
for  feeding  the  child,  and  it  must  be  taken  as  an  admitted  fact  in  this  case  that  the 
prisoner  did  take  such  steps  as,  but  for  Bubb's  misconduct,  would  have  preoerred 
the  child's  life.  Then  the  question  is,  how  is  the  charge  shaped  against  the  prisoner? 
If  Bubb  neglected  her  duty  by  depriving  the  child  of  food  for  any  purpose,  and  the 
prisoner  was  conscious  of  it,  and  nevertheless  chose  to  let  her  persevere  in  that 
course,  he  thus  became  himself  an  instrument,  as  it  were,  of  depriving  the  child  of 
sufficient  food,  and  he  would  be  guilty  upon  this  indictment.  If,  therefore,  JOQ 
think  he  was  conscious  that  Bubb  deprived  the  child  of  food  to  such  an  extent  as 
to  render  it  dangerous  to  the  child's  life,  and,  being  so  conscious,  instead  of  pr^ 
venting  her  from  continuing  in  this  course,  he  allowed  her  to  do  so,  and  was  colpabiy 
negligent  of  the  obvious  duty  cast  upon  him,  then  he  is  guilty  of  manskughter, 
because  then  substantially  he  would  have  neglected  to  provide  the  child  with  proper 
food."(r) 

Where  parent,  child,  and  servant  reside  in  the  same  house,  the  duty  of  the  parent 
is  to  provide  food  for  the  child,  and  the  duty  of  the  servant  is  to  supply  the  M 

(g)  Reg.  V,  Bubb,  4  Cox  C.  C.  455.  The  indictment  also  alleged  the  dutj  to  provide 
clothing  and  the  neglect  thereof;  but  as  the  child  is  alleged  to  have  died  of  "  actaal  i^*^ 
vation,"  all  relating  to  the  clothing  has  been  omitted.  This  and  the  next  case  anderweot 
the  most  careful  consideration,  and  the  law  on  the  subject  was  fully  disentied  betvees 
Williams,  J.,  Lord  Campbell,  C.  J.,  and  the  Editor,  on  a  review  of  the  previonB  caiea. 

{r)  Reg.  V.  Hook,  4  Cox  C.  C.  455. 
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rhen  so  provided  by  the  ^parent  to  the  child,  an  indictment  therefore  charg- 
Dg  both  with  the  same  duty  cannot  be  supported ;  but  there  ought  to  be 
leparate  indictments  charging  each  in  respect  of  the  duty  incumbent  on  each.(«^ 

Upon  an  indictment  against  husband  and  wife  for  the  murder  of  their  infant  cnild, 
t  appeared  that  the  child's  death  was  produced  by  English  cholera,  and  that  insuffi- 
sient  food  had  a  tendency  to  produce  that  complaint ;  the  husband  was  in  work,  but 
le  spent  the  money  he  obtained  on  himself ;  and  the  wife  did  not  appear  to  have  any 
noney  or  food  to  give  to  the  child ;  Martin,  B.,  consulted  Erie,  J.,  and  they  were  of 
>piiiion  that  it  was  the  bounden  duty  of  all  persons  having  children,  when  they  them- 
idves  cannot  support  them,  to  endeavor  to  obtain  the  means  of  getting  them  support, 
md  if  they  wilfully  abstain  from  going  to  the  union,  where  by  law  they  have  a  right 
»  support,  and  their  children  die  in  consequence,  they  are  criminally  responsible  for 
it;  but  there  ought  to  be  a  distinct  abstaining  to  go  for  several  days;  and  if  a 
married  woman  neglects  for  four  or  five  days  to  go  to  the  union  for  the  purpose  of 
jcetting  support  for  a  child,  she  knowing  that  such  neglect  would  be  likely  to  pro- 
luce  the  death  of  the  child,  it  is  manslaughter. (0 

The  prisoner  was  tried  for  the  murder  of  her  daughter :  the  case  for  the  prosecu- 
tkm  was  that  the  prisonef,  having  great  ill-will  against  the  deceased,  had  purposely 
neglected  to  procure  a  midwife,  or  other  proper  person  to  attend  her  daughter  when  she 
was  taken  in  labor,  and  that  by  reason  thereof  she  died  in  childbirth ;  she  was  about 
Nghteen  years  of  age  and  unmarried.  The  prisoner  had  married  a  second  husband, 
■nd  ailer  the  marriage  the  daughter  had  lived  with  them  for  some  time,  and  then 
went  out  to  service,  occasionally  returning  to  live  with  them  when  she  was  out  of 
place ;  at  last  she  returned  to  her  step-father*s  house  on  a  Tuesday,  and  continued 
there  till  the  Saturday  following,  when  she  died.  It  was  objected  that  the  prisoner 
was  under  no  legal  obligation  to  procure  or  try  to  procure  the  attendance  of  a  mid- 
wife. Williams,  J  ,  directed  the  jury  to  consider  whether  it  was  established  by  the 
evidence  that  the  death  was  attributable  to  the  prisoner's  neglect  to  use  ordinary 
diligence  in  procuring  the  assistance  of  a  midwife,  or  other  proper  attendant,  and, 
if  it  was  so  established,  then  to  consider  whether  by  so  neglecting  she  intended  to 
bring  about  the  death  of  her  daughter ;  and  if  so  the  jury  were  to  convict  her  of 
murder ;  but  if  not,  of  manslaughter :  the  jury  convicted  her  of  manslaughter;  and 
it  was  held  that  there  was  not  an  omission  of  any  duty  rendering  the  prisoner  liable 
to  be  convicted.  Assuming  that  if  she  had  used  ordinary  care  she  would  have  pro- 
cured the  attendance  of  a  midwife;  that  she  knew  where  a  midwife  could  be  found ; 
and  that  if  the  midwife  had  been  summoned  she  would  have  attended ;  her  skill 
most  have  been  paid  for,  and  there  was  no  evidence  that  the  prisoner  had  the  means 
at  her  command  of  paying  for  that  skill.  The  midwife  would  probably  have  attended 
without  being  paid.  Yet  the  prisoner  could  not  be  criminally  *responsible  r^ii^oA 
ibr  not  asking  for  that  aid,  which,  perhaps,  might  have  been  given  without  ■- 
OQmpensation.  Aid  of  this  kind  was  not  always  required  in  childbirth,  and  some- 
tunes  no  ill  consequences  resulted  from  its  absence.(u) 

Where  on  an  indictment  for  murder  of  an  infant  it  appeared  that  the  infant  was 
foond  dead  in  a  bag  without  any  preparation  having  been  made  for  it  by  the 
prisoner,  it  was  held  that  she  was  not  guilty  of  manslaughter,  if  she  knew  she  was 
about  to  be  delivered,  and  wilfully  abstained  from  taking  the  necessary  precautions 
to  preserve  the  life  of  the  child  after  its  birth,  and  the  child  died  in  consequence  of 
tbat  neglect.(r) 

The  prisoner  was  indicted  for  the  manslaughter  of  her  child,  and  it  appeared  that 
she  had  been  delivered  of  the  child  whilst  on  the  seat  of  a  privy,  and  that  the  child 
bad  breathed.  The  prisoner  was  seventeen  years  old,  subject  to  epileptic  fits,  and 
this  was  her  first  child.  Erie,  J.,  told  the  jury  that  '^  our  law  casts  upon  certain 
peraons  the  duty  of  affording  protection  and  sustenance  to  others  who  may  be  sub- 

U)  This  was  agreed  between  Williams,  J.,  and  the  Editor  in  Reg.  r.  Bubb,  suproj  on  an 
inoictmeDt  before  the  14  k  15  Vict.  c.  100.  But  gu.j  whether  one  indictment  in  the  present 
form  would  not  suffice. 

(I)  Reg.  V.  Ifabbett,  5  Cox  0.  G.  339.     See  the  latter  part  of  note  (o),  antey  p.  681. 

(m)  Reg.  V.  Shepherd,  1  L.  &  C.  147. 

(v)  Reg.  V,  Knights,  2  F.  &  F.  46,  Cockburn,  C.  J.,  and  Williams,  J. 
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jected  to  their  control.  Masters  are  bound  to  provide  for  their  apprentices;  parents 
are  bound  to  take  care  of  and  i<ustain  their  children ;  and  if  in  consequence  of  their 
failing  to  perform  their  duties  death  ensues,  it  is  murder  or  manslaughter  in  the 
master  or  parent,  according  to  circumstances.  The  question  in  this  case  is,  whether 
there  was  any  negligence  on  the  part  of  the  mother  in  not  providing  for  the  safety 
of  her  offspring.  It  is  but  reasonable  to  presume  that  the  child  dropped  from  her 
whilst  she  was  in  the  privy.  Now,  if  you  think  that  she  had  the  means  and  the 
power  of  procuring  such  assist^ince  as  might  have  saved  the  life  of  the  child,  by 
neglecting  to  do  so  she  would  be  clearly  guilty  of  manslaughter.  But  it  is  proper 
that  you  should  take  into  your  consideration  that  the  prisoner  is  very  young;  that 
this  was  her  first  child  ;  that  she  was  subject  to  epileptic  fits,  and  that  the  proba- 
bility is  that  the  child  could  have  survived  but  a  very  few  moments  afler  its  immer- 
sion in  the  soil."(ir) 

Where  a  child  is  very  young  and  not  weaned,  the  mother  is  criminally  responsible 
if  the  death  arose  from  her  not  suckling  the  child  when  she  was  capable  of  doing 
so.  The  prisoner,  who  was  indicted  for  manslaughter,  was  a  married  woman,  and 
was  the  mother  of  the  deceased,  who,  at  the  time  of  its  death,  was  little  more  than 
three  months  old  and  not  weaned.  Patteson,  J.,  said,  ^'^n  the  case  of  an  older 
child,  it  would  be  the  duty  of  the  husband  to  supply  food  ;  but  in  a  case  like  the 
present,  the  mother  would  be  liable,  if  the  death  arose  from  her  not  suckling  the 
child  when  she  was  capable  of  doing  so."(^) 

If,  a  person,  who  stands  in  the  place  of  a  parent,  inflicts  corporal  punishment  on 
a  child,  and  compels  it  to  work  for  an  unreasonable  number  of  hours,  and  beyond 
its  strength,  and  the  child  dies  of  a  disease  hastened  by  such  ill-treatment,  it  will  be 
murder  if  the  treatment  was  of  such  a  nature  as  to  indicate  malice ;  but  if  saeh 
„,oQR-|  person  believed  that  the  child  was  shamming  illness,  and  was  *really  able  to 
-I  do  the  work  required,  it  will  only  be  manslaughter  although  the  punishment 
were  violent  and  excessive.(  y) 

Where  a  party  undertakes  to  provide  necessaries  for  a  person,  who  is  so  aged 
and  infirm  that  he  is  incapable  of  doing  so  for  himself,  and  through  his  neglect  to 
perform  his  undertaking  death  ensues,  he  is  criminally  responsible;  so  also  if  a 
party  confines  another,  he  is  bound  to  provide  him  with  necessaries,  and  if  be  ne- 
glect so  to  do,  and  in  consequence  thereof  the  party  dies,  he  is  criminally  responsi- 
ble. Upon  an  indictment  for  murder,  which  stated  that  the  deceased  was  of  great 
age,  and  was  residing  in  the  house  and  under  the  care  and  control  of  the  prisoner, 
and  that  it  was  his  duty  to  take  care  of  and  find  her  sufficient  meat,  &c.,  and  then 
alleged  her  death  to  have  been  caused  by  confining  her  against  her  will,  and  not 
providing  her  with  meat  and  other  necessaries;  it  appeared  that  she  was  seventy- 
four  years  of  age,  and  that  upon  the  death  of  her  sister,  with  whom  she  had  lived, 
the  prisoner,  who  attended  the  funeral,  took  the  deceased  home  with  him,  sayinK 
she  was  going  home  to  live  along  with  him  till  affairs  were  settled,  and  he  would 
make  her  happy  and  comfortable ;  and  on  another  occasion  the  prisoner  had  said 
that  in  consideration  of  a  transaction,  which  he  mentioned,  he  had  undertaken  to 
keep  the  deceased  comfortable  as  long  as  she  lived.  When  the  deceased  first  went 
to  the  prisoner's  a  servant  was  kept,  and  the  deceased  lodged  in  the  back  parlor; 
afterwards  she  was  removed  into  the  kitchen.  After  some  time  no  servant  was 
kept,  and  the  deceased  was  waited  on  by  the  prisoner  and  his  wife,  and  she  remained 
locked  in  the  kitchen  alone,  sometimes  by  the  prisoner  and  sometimes  by  his  wii^ 
for  hours  together;  and  on  several  occasions  had  complained  of  being  confined;  in 
the  cold  weather  no  fire  was  discernible  in  the  kitchen,  and  for  some  time  before 
her  death  the  deceased  was  continually  locked  in  the  kitchen,  and  not  out  of  it  at  all 
An  undertaker's  man  stated  that,  from  the  appearance  of  the  body,  he  thought  she 
had  died  from  want  and  starvation.  A  surgeon  proved  that  the  immediate  canse  of 
death  was  water  on  the  brain ;  that  the  appearance  of  all  parts  of  the  body  betokened 
the  want  of  proper  food  and  nourishment,  that  there  was  great  emaciation  of  ^ 

{w)  Reg.  V.  Middleship,  5  Cox  C.  C.  275. 

(x)  Reg.  V.  Edwards,  8  C.  k.  P.  611  (34  E.  G.  L.  R.),  Pattesoo,  J. 
(V)  Rex  V.  Cheeseman,  7  C.  &  P.  455  (32  E.  C.  L.  R.),  Vaaghan,  J.    See  this  cutif^ 
.  8(33. 
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body,  and  that  the  water  on  the  brain  might  have  been  produced  by  exhaustion. 
Patteson,  J.,  "If  the  prisoner  was  guilty  of  wilful  neglect,  so  gross  and  wilful  that 
you  are  satisfied  he  must  have  contemplated  the  death  of  the  deceased,  then  he  will 
be  guilty  of  murder ;(«)  if,  however,  you  think  only  that  he  was  so  careless,  that 
her  death  was  occasioned  by  his  negligence,  though  he  did  not  contemplate  it,  he 
wiH  be  guilty  of  manslaughter.  The  cases  which  have  happened  of  this  description 
have  been  generally  cases  of  children  and  servants,  where  the  duty  has  been  appa- 
rent. This  is  not  such  a  case ;  but  it  will  be  for  you  to  say  whether  from  the  way 
in  which  the  prisoner  treated  her,  he  had  not  by  way  of  contract,  in  some  way  or 
other,  taken  upon  him  the  performance  of  that  duty,  which,  she  from  age  and  in- 
firmity, was  incapable  of  doing."  (After  reading  the  evidence  *afl  to  the  con-  rjjcpo^ 
tract,  the  very  learned  Judge  added),  "This  is  the  evidence  on  which  you  *- 
are  called  on  to  infer  that  the  prisoner  undertook  to  provide  the  deceased  with  neces- 
saries ;  and  though,  if  he  broke  that  contract,  he  might  not  be  liable  to  be  indicted 
daring  her  life,(a)  yet  if  by  his  negligence  her  death  was  occasioned,  then  he  becomes 
criminally  responsible.  "(^) 

Upon  an  indictment  for  manslaughter  it  appeared  that  the  prisoner  four  years  pre- 
Tiously  had  separated  from  his  wife,  by  mutual  consent,  the  prisoner  allowing  her  2«. 
6cf.  a-week,  which  had  been  in  generd  regularly  paid,  and  the  last  payment  was  on 
the  Sunday  preceding  her  death.  On  the  Tuesday  she  was  turned  out  of  her  lodg- 
ings, being  at  that  time  suffering  from  diarrhoea.  On  the  Wednesday  she  was  in  a 
bouse  in  a  state  of  great  illness,  when  the  prisoner  passed  by,  and  was  told  he  must 
take  his  wife  away,  as  she  could  not  shelter  there  The  prisoner  replied,  "Turn  her 
out;  I  won't  be  pestered  with  her,"  and  then  walked  away.  The  same  evening, 
which  was  wet  and  dark,  she  was  seen  by  a  constable  wandering  about  seeking  shel- 
ter. He  took  her  to  the  house  where  the  prisoner  lodged,  and  told  him  the  state  of 
his  wife,  who  was  ill  and  without  lodging,  and  explained  to  him  that  it  was  incum- 
bent on  him  to  provide  her  with  lodging  and  relief  He  replied  that  he  had  no 
lodging  for  her;  that  she  was  a  nasty  beast,  and  he  could  not  live  with  her.  He 
shut  the  window  and  went  away.  On  the  Thursday  the  prisoner  offered  to  pay  for 
a  bed  for  her  at  a  public  house,  and  she  went  to  bed.  On  the  Friday  she  died. 
The  deceased  was  laboring  under  a  complication  of  diseases,  which  must  have  speedily 
resulted  in  death.  The  surgeon  stated  that  he  considered  the  period  of  her  existence 
had  been  abridged  in  consequence  of  her  not  having  had  shelter  on  the  Wednesday 
night.  Gurney,  B.,  told  the  jury  that  there  was  no  ground  for  any  charge  against 
the  prisoner,  as  having  caused  her  death  from  want  of  fo<xl,  as  he  had  regularly 
pud  her  allowance  to  her,  and  he  might  have  been  compelled  to  pay  her  a  larger 
sum  if  that  had  not  been  sufficient.  Under  ordinary  circumstances  he  might  have 
refused  to  have  anything  to  do  with  her,  but  when  she  was  ill  and  without  shelter 
OD  a  cold  and  wet  night,  the  question  assimied  a  different  aspect,  and  it  was  whether 
they  could  eertuinly  conclude  that  his  refusal  to  give  her  shelter  at  that  time  had  the 
effect  of  causing  her  death  to  occur  sooner  than  that  event  would  have  happened  in 
the  ordinary  course  of  nature.(c) 

In  a  former  part  of  this  work  many  cases  have  been  mentioned  where  children  of 
tender  years  and  lunatics  have  been  neglected,  abandoned,  or  ill-treated ;  but  it  is 
sufficient  to  refer  to  those  decisions  in  this  place.(//) 

By  the  ancient  common  law,  a  species  of  killing  was  held  to  be  murder,  concern- 
ing which  much  doubt  has  been  entertained  in  *more  modern  times,  namely,  r^ici^oy 
^e  bearing  false  witness  against  another  with  an  express  premeditated  design    ^ 

(z)  This  position  is  too  narrow.  If  the  prisoner  intends  either  death,  or  grievous 
injnrj  to  the  health,  or  body  of  the  party,  it  is  murder;  as  Williams,  J.,  and  the  Editor 
mgreed  in  Reg.  r.  Bnbb,  ante,  p.  082      See  post,  p.  739,  et  iteg. 

(a)  In  Reg.  v.  Pelham,  8  Q.  B.  950  (55  K.  C.  L.  R),  Patteson,  J.,  said,  as  to  this  dictum, 
^*  I  was  speaking  of  the  particular  facts  before  me;  certainly  I  did  not  mean  to  lay  down 
t.|iaf  there  could  be  no  indictment  at  all  if  there  was  no  death." 

(b)  Reg.  r.  Marriott,  8  C.  &  P.  425  (55  E.  C.  L.  R.),  Patteson,  J. 

(f)  Reg.  V.  Plummcr,    I   C.  &   K.  GOO  (47  E   C.  L.  R.).      The  prisoner  was  acquitted. 
Otherwise  the  question  whether  he  was  bound  to  provide  shelter  for  his  wife  would  have 
MO  reserved, 
(i/)  See  ant€f  p.  80,  et  $eq.^  90,  ei  seq. 
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to  take  away  his  life,  so  as  the  innocent  person  be  oondemned  and  executed.(«)  Bat 
a  very  long  period  has  elapsed  since  this  offence  has  been  holden  to  be  murder ;  and 
in  the  lost  instance  of  a  prosecution  for  it,  the  prisoners  having  been  convicted, 
judgment  was  respited,  in  order  that  the  point  of  law  might  be  more  fully  con- 
sidered upon  a  motion  in  arrest  of  judgment.(/)  Then  the  attorney-general,  bow- 
ever,  declaiming  to  argue  the  point,  the  prisoners  were  discharged  of  that  indict- 
ment; but  it  should  seem  that  there  are  good  grounds  for  supposing  that  the 
attorney-general  declined  to  argue  this  point  from  prudential  reasons,  and  princi- 
pally lest  witnesses  might  be  deterred  from  giving  evidence  upon  capital  prosecutioDB 
if  it  must  be  at  the  peril  of  their  own  lives,  but  not  from  any  apprehension  that  the 
point  of  law  was  not  maintainable.(^)  hi  foro  consci^itlx  this  offence  is,  beyond 
doubt,  of  the  deepest  malignity. (^) 

If  a  man  has  a  beast  that  is  used  to  do  mischief,  and  he  knowing  it,  suffers  it  to 
go  abroad,  and  it  kills  a  man,  this  has  been  considered  by  some  as  manslaughter  io 
the  owner  ;(t')  and  it  is  agreed  by  all  that  such  a  person  is  guilty  of  a  very  gross 
misdemeanor  :(^k)  and  if  a  man  purposely  turn  such  an  animal  loose,  knowing  its  nature, 
it  is  with  us  (as  in  the  Jewish  law)(Z)  as  much  munier,  as  if  he  bad  incited  a  bear 
or  a  dog  to  worry  people ;  and  this,  though  he  did  it  merely  to  frighten  them,  and 
make  what  is  called  sport. (m) 

On  an  indictment  for  manslaughter  it  appeared  that  the  deceased,  a  child  about 
eight  years  old,  was  killed  by  a  kick  from  the  prisoner's  horse,  which  had  been  in 
his  possession  about  four  years,  and  was  a  very  vicious  and  dangerous  animal,  and 
had  kicked  and  injured  several  persons,  and  some  of  these  instances  had  been 
brought  to  the  prisoner  s  knowledge,  and  he  otherwise  knew  of  the  propensities  of 
the  horse.  There  is  a  large  common  at  C.  where  the  ratepayers  are  accustomed  to 
pasture  their  horses,  and  through  it  there  are  defined  public  paths  a  yard  wide  or 
more.  Two  of  them  converge  near  a  bridge  over  the  river,  and  from  the  point 
where  they  meet  form  a  broad  path  to  the  river,  but  the  boundaries  of  this  path 
are  ill-defined.  The  paths  are  open  to  the  rest  of  the  common.  The  public  hare 
a  right  to  use  these  paths,  but  it  was  not  proved  that  they  had  a  right  to  traTerso 
the  other  parts  of  the  common,  although  they  oflen  did  traverse  it.  The  prisoner 
claimed  a  right  as  a  ratepayer  to  turn  out  his  horses  to  pasture  on  this  coiumon, 
and  this  right  was  not  disputed.  The  deceased  with  some  other  children  was 
on  the  common,  and  when  on  or  very  near  the  broad  path,  the  vicious  horse  of 
the  prisoner,  which  had  been  turned  on  loose  by  him,  kicked  at  the  deceased, 
struck  her  on  the  head,  and  killed  her.  It  was  a  question  whether  the  de- 
ceiised  was  on  the  path  at  the  time  she  was  kicked.  The  question  was  left  to  the 
jury  whether  the  death  of  the  child  was  caused  by  the  culpable  negligence  of  the 
prisoner,  and  they  were  told  that  they  might  find  culpable  negligence  if  the  evidence 
satisfied  them  that  the  horse  was  so  vicious  and  accustomed  to  kick  mankind  as  to 
be  dangerous,  and  that  the  prisoner  knew  that  it  was  so,  and  with  that  knowledge 
turned  it  out  loose  on  the  common,  through  which  there  were  to  his  knowledge  open 
paths  on  which  the  public  had  a  right  to  pass.  The  jury  found  the  prisoner  guilty 
of  having  caused  the  death  by  his  culpable  negligence,  but  that  the  evidence  did  not 
satisfy  them  one  way  or  the  other  whether  the  child  at  the  time  she  was  kicked  was 

(e)  Mirror,  c.  1,  8.  9;  Brit.  c.  52;  Bract,  lib.  3,  c.  4 ;  1  Hawk.  P.  G.  c. 31,  s.  7;  3  Inst  91; 
4  Blac.  Com.  196. 

(/)  Rex  V.  Macdaniel,  Bery  and  Jones,  Post.  131 ;  1  Leach  44.  This  trial  took  place  in 
1756.  The  prisoners  were  indjcted  for  murder  upon  a  conspiracy  of  the  kind  mentioned 
in  the  text  against  one  Kidden,  who  had  been  convicted  and  executed  for  a  robberj  ap<»^ 
the  highway,  upon  the  evidence  of  Berry  and  Jones. 

(g)  4  Blac.  Com.  196,  note  (y),  where  Blackstone,  J.,  says,  that  he  had  good  gtounai 
for  such  an  opinion,  and  that  uothing  should  be  concluded  from  the  waving  of  that  prose- 
cution; and  in  1  East  P.  C.  5,  s.  94,  p.  333,  note  (a),  the  author  sUtes  that  he  hadbetrd 
Lord  Mansfield,  C.  J.,  make  the  same  observation,  and  say,  that  the  opinions  ofsereraloi 
the  judges  at  that  time,  and  his  own,  were  strongly  in  support  of  the  indictment. 

(A)  See  Deut.  c.  19,  v.  16,  et  teq.  (t)  4  Blac.  Com.  197. 

{k)  1  Hawk.  P.  C.  c.  31,  s.  8.  (/)  Exod.  c.  xxi.  v.  29. 

(m)  4  Blac.  Com.  197,  and  see  1  Hale  430,  where  the  author  says,  that  be  had  ketfd 
that  it  had  been  ruled  to  be  murder,  at  the  assizes  held  at  St.  Albans'  for  Hertfiyrdabirei 
and  the  owner  hanged  for  it ;  but  that  it  was  but  an  hearsay. 
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on  the  path  or  beyond  it.  Upon  a  case  reserved,  after  argument  for  the  prisoner, 
Erie,  G.y  J.,  said,  '*I  am  of  opinion  that  this  conviction  should  be  affirmed.  The 
prisoner  turned  upon  a  common  where  there  was  a  public  footway  a  very  dangerous 
taimal,  knowing  what  its  propensities  were,  and  it  is  found  by  the  jury  that  the 
prisoner  was  guilty  of  culpable  n^ligence  in  so  doing,  and  that  the  death  of  the 
child  was  caused  by  the  culpable  negligence  of  the  prisoner.  That  under  ordinary 
circumstances  would  be  sufficient  to  sustain  a  conviction  for  manslaughter ;  but  the 
point  contended  for  the  prisoner  is,  that  the  child  was  not  on  the  path  at  the  time 
when  she  was  kicked,  and  her  death  caused  thereby ;  and  the  jury  were  unable  to 
say  whether  she  was  on  the  footway  or  beyond  at  the  time.  For  the  purpose  of  the 
judgment  I  assume  that  the  child  was  not  on  the  footway,  but  very  near  it.  In 
point  of  reason  I  think  that  the  prisoner  ought  to  be  held  responsible  in  this  case, 
and  that  it  is  not  a  ground  of  acquittal  that  the  child  had  strayed  off  the  path- 
way.(mm)  The  principle  of  that  case  extends  to  a  case  like  this,  where  a  child 
walking  on  a  public  highway  accidentally  deviated  into  the  neighboring  land,  and 
met  with  her  death  from  the  kick  of  a  vicious  horse  close  to  the  public  way."  .... 
"  The  public  take  a  highway  on  the  terms  on  which  it  is  granted  to  them  by  the 
grantor,  and,  as  between  them  and  the  grantor,  must  use  the  way  subject  to  its 
risks ;  but  the  public  are  entitled  to  use  the  way  without  being  subject  to  dangers 
like  that  in  the  present  case.  It  was  injurious  to  persons  using  the  pathway  in 
question  to  turn  on  the  common  a  vicious  animal  of  this  kind.  The  judgment  is 
confined  to  the  fact  of  the  child  being  near  to  the  path  at  the  time,  and  that,  having 
accidentally  strayed  from  the  pathway,  but  bsing  very  near  to  it,  her  death  was 
cansed  by  the  culpable  negligence  of  the  prisoner.  I  di)  not  wish  to  sanction  the 
noUon  that,  because  a  person  may  not  be  civilly  liable  far  an  act  of  negligence,  he  is 
therefore  not  criminally  liable.  It  is  not  necessary  to  discuss  that  proposition  now ; 
however,  I  do  not  accede  to  it."(wn) 

If  a  physician  or  surgeon  gives  his  patient  a  potion  or  plaster,  intending  to  do 
him  good,  and,  contrary  to  the  expectation  of  such  physician  or  surgeon,  it  kills 
him,  this  Ls  neither  murder  nor  m  inslaughter,  but  misadventure.(n)^  It  has  how- 
ever been  holden,  that  if  the  medicine  wore  administered,  or  the  operation  performed, 
by  a  person  not  being  a  reguUir  physician  or  surgeon,  the  killing  would  |:|s/^qc 
be  manslaughter  at  the  least  :(o)  but  the  law  of  this  ""determination  has  ^ 


! 


{mm)  After  citing  Barnes  v.  Ward,  9  0.  B.  414  (67  E.  C.  L.  R). 

nn)  Reg.  v.  Dant,  10  Cox  C.  C.  102  ;  L.  &  C.  567.         (n)  4  Blac.  Cora.  197 ;  1  Hale  429. 

o)  Brit.  c.  5 ;  4  Inst.  251.  In  Rex  v,  Simpson,  Lancaster,  1829  ;  Wilcock's  L.  Med.  Prof. 
Append.  227  ;  1  Lew.  172  ;  4  C.  &  P.  407  {\%  E.  C.  L.  R.),  note  (a),  the  prisoner  was  in- 
dicted for  manslaughter;  the  deceased  haa  been  discharged  from  the  Liverpool  Infirmary 
u  cared,  after  undergoing  salivation,  and  was  recommended  to  go  for  an  emetic  to  get 
the  mercury  out  of  his  bones,  to  the  prisoner,  an  old  woman,  who  occasionally  dealt  in 
medicines;  she  gave  him  a  solution  of  white  vitriol,  or  corrosive  sublimate,  one  dose  of 
which  caused  his  death.  She  said  she  had  received  the  mixture  from  a  person  who  came 
from  Ireland.  Bayley,  J.,  said,  ^^  I  take  it  to  be  quite  clear  that  if  a  person,  not  of  medical 
education,  in  a  case  where  professional  aid  might  be  obtained,  undertakes  to  administer 
medicine  which  may  have  a  dangerous  effect,  and  thereby  occasions  death,  such  person 

1  An  act  apparently  lawful  in  itself,  when  done  with  a  felonious  intent,  becomes  thereby 
anlawful :  thus  when  a  physician  was  indicted  for  the  murder  of  a  person  who  had  died 
of  the  small  pox,  communicated  to  him  by  his  patients,  whom  he  had  inoculated,  and  was 
convicted  of  manslaughter,  it  was  held,  on  a  motion  for  a  new  trial,  that  it  did  not  amount 
to  that  crime,  as  there  was  no  unlawful  design :  Fairlee  v.  People,  11  III.  1. 

If  a  person  assume  to  act  as  a  physician,  whether  he  be  regularly  bred  to  the  profession, 
or  a  quack,  however  ignorant  of  medical  science,  and  prencribe  for  a  person,  with  an 
honest  intention  and  expectation  of  curing  the  patient,  but  through  his  ignorance  of  the 
properties  of  the  medicine  prescribed,  or  of  the  nature  of  the  disease,  or  both,  the  patient 
die  in  consequence  of  the  treatment,  contrary  to  the  expectation  of  the  party  prescribing, 
be  is  not  guilty  of  murder  or  manslaughter:  Comm.  v.  Thompson,  6  Mass.  Rep.  134.  But 
if  one  give  another  medicine  which  kills  him,  and  the  party  prescribing  have  so  much 
knowledge  or  information  of  the  probable  fatal  tendency  of  the  prescription,  that  it  may 
be  reasonably  presumed  by  the  jury,  that  he  administered  the  medicine  from  wilful  rash- 
nees  and  fool-hardy  presumption,  and  not  with  the  honest  intention  and  expectation  of 
tflbcting  a  cure,  he  will  be  guilty  of  manslaughter  at  least,  though  he  may  not  have  in- 
tended aoy  bodily  harm  to  the  patient:  Ibid. 
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beeu  questioned  by  very  hit^h  authority,  upon  the  ground  that  physic  and  salves 
were  in  use  before  licensed  physicians  and  surgeons  exist ed.(^) 

And  it  seems  now  t:)  be  settled  that  it  makes  no  difference  whether  the  party  be 
a  regular  physician  or  surgeon  or  not.     Thus  it  has  been  held  that  if  a  person  IxmSi 
fide  and  honestly  exercising  his  best  skill  to  cure  a  patient,  perform  an  operatioD, 
which  wiuses  the  death  of  the  patient,  it  makes  no  difference  whether  such  person 
be  a  regular  surgeon  or  not,  nor  whether  he  has  had  a  regular  education  or  not 
Upon  an  indictment  for  manslaughter  by  causing  the  death  by  thrusting  a  round 
piece  of  ivory  against  the  rectum,  and  thereby  making  a  wound  through  the  rectum, 
it  appeared  that  upon  examination  of  the  body  after  death,  a  small  hole  was  dts> 
covered  perforated  through  the  rectum.     The  prisoner  had  attended  the  deceased, 
but  there  was  no  evidence  to  show  how  the  wound  had  been  ea!L<wd,  and  questions 
were  put  in  order  to  show  that  it  might  have  been  the  result  of  natural  causes,  and 
it  was  proposed  to  show  that  the  prisoner  had  had  a  regular  medical  education,  and 
that  a  groat  number  of  cases  had  been  successfully  treated  by  him.     Hullock,  B. 
(stopping  the  case),  *'  This  is  an  indictment  for  manslaughter,  and  I  am  really  airaid 
to  let  the  ca.se  go  on,  lest  an  idea  should  be  entertained  that  a  man's  practice  may 
be  questioned  whenever  an  operation  fails.     In  this  case  there  is  no  evidence  of  the 
mode  in  which  this  operation  was  performed ;  and  even  assuming  for  the  moment 
that  it  caused  the  death  of  the  deceased,  I  am  not  aware  of  any  law  which  says  that 
this  party  can  be  found  guilty  of  manslaughter.     It  is  my  opinion  that  it  makes  no 
difference  whether  the  i)arty  be  a  regular  or  irregular  surgeon ;  indeed,  in  remote 
parts  of  the  country,  many  persons  would  be  lefl  to  die,  if  irregular  surgeons  were 
not  allowed  to  i)ractice.     There  is  no  doubt  that  there  may  be  cases  where  both 
regular  and  irregular  surgeons  might  be  liable  to  an  indictment,  as  there  might  he 
cases  where,  from  the  miumer  of  the  operation,  even  malice  might  be  inferred.    All 
that  the  law-bi>oks(^)  have  said  has  been  read  to  you,  but  they  do  not  state  any 
decisions,  and  their  silence  in  this  respect  goes  to  show  what  the  uniform  opinion  of 
lawyers   has   been    upon   this   subject.     As   to  what   is   said   by  Lord    Coke,  he 
merely  details   an    authority,   a  very   old    one,    without  expressing   either   appro- 
bation or  disai)probation ;   however,  we  find  that  Lord  Hale  has  laid  down  what 
is  the  law  on   this  subject.     That  is  copied  by  Mr.  J.  Blackstone,  and  no  book 
in  the  law  goes  any  further.     It  may  be  that  a  person  legally  qualified  to  practice 
as  a  surgeon  may   be  liable  to  penalties,  but  surely  he  cannot  be  liable  to  an 
indictment  for  fohyuy.     It  is  quite  clear  you  may  recover  damages  against  a  medical 
man  for  want  of  skill ;  but  as  my  Lord  Hale(r)  says,  "  God  forbid  that  any  mischance 
♦fiftQI  ^^  ^^^  ^\^^  should  make  a  person  guilty  of  murder  or  *mauslaugbter." 
J  8uch  is  the  opinion  of  one  of  the  greatest  jud&;e6  that  ever  adom^  the 
bench  of  this  country;  and  his  proposition  amounts  to  tni«,  that  if  a  person,  Ismi 
fide  and  honestly  exercising  his  best  skill  to  cure  a  patient,  performs  an  operation, 
which  causes  the  patient's  death,  he  is  not  guilty  of  manslaughter.     In  the  present 
case  no  evidence  has  beeu  given  respecting  the  operation  itself.     It  might  liave  been 
performed  with  the  most  proper  instrument  and  in  the  most  proper  manner,  and  yet 
might  have  failed.     Mr.  L.  has  himself  told  us  that  he  performed  an  operation,  the 
propriety  of  which  seems  to  have  been  a  sort  of  vtxata  qumslio  among  the  medical 
profession ;  but  still  it  would  be  most  dangerous  for  it  to  get  abroad,  that  if  an 
operation  performed  either  by  a  licensed  or  unlicensed  surgeon  should  fail,  that 
surgeon  would  be  liable  to  be  prosecuted  for  manslaughter.*'(») 

Where  a  person,  who  had  been  in  the  habit  of  acting  as  a  man-midwife,  tore  away 
part  of  the  prolapsed  uterus,  supposing  it  to  be  a  part  of  the  phiccnta^  it  wis  held 

is  guilty  of  manslaughter.  lie  may  have  no  evil  intention,  and  may  have  a  good  one; 
but  he  has  no  right  to  hazard  the  consequence  in  a  case  where  medical  assistance  ooAy  be 
obtained  ;  if  he  docs  so,  it  is  at  his  peril.  It  is  immaterial  whether  the  person  administer^ 
ing  the  medicine  prepares  it  or  gets  it  from  another."  This  case  was  doubted  by  Mr. 
Alley,  in  Rex  r.  8t.  John  Long,  4  C.  &  P.  434  (19  E.  C.  L.  R.),  and  it  seems  iQConsisteot 
with  the  subsequent  cases.     C.  S.  G. 

{p)  I  Hale  429. 

\q)  4  BI.  Com.  197  ;  1  Hale  P.  C.  429,-  4  Inst.  251. 

(r)l    Hale  P.  C.  429. 

{«)  Rex  V.  Van  Butchell,  3  C.  &  P.  629  (14  E.  C.  L.  R.),  coram  Hullock,  B.,  and  Littie- 
Ja/e,  J.     Verdict,  not  guilty. 
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ifti  he  was  not  indictable  for  manslaughter  by  thus  causing  the  death,  unless  he 
B8  guilty  of  criminal  misconduct,  arising  either  from  the  grossest  ignorance,  or  the 
08t  criminal  inattention.  The  prisoner,  who  was  indicted  for  the  murder  of  Mrs. 
«,  was  not  a  regularly  educated  accoucheur,  but  was  a  person  who  had  been  in  the 
ibit  of  acting  as  a  man-midwife  among  the  lower  classes  of  people.  Mrs.  D.  had 
«D  delivered  by  the  prisoner  on  a  Friday,  and  on  the  8unday  following  an 
iQSual  appearance  took  place,  which  the  medical  witneeses  stated  to  be  a  prolapsus 
eri;  this  the  prisoner  mistook  for  a  remaining  part  of  the  placenta^  which  had  not 
»en  brought  away  at  the  time  of  the  delivery :  he  attempted  to  bring  away  the  pro- 
psed  utf^rm  by  force,  and  in  so  doing  he  lacerated  the  uterm,  and  tore  asunder  the 
eeenteric  artery ;  this  caused  the  death  of  the  patient ;  and  it  appeared,  from  the 
Btimony  of  a  number  of  medical  witnesses,  that  there  must  have  been  great  want 
'  anatomical  knowledge  in  the  prisoner.  It  was  proved  that  the  prisoner  had 
felj  delivered  many  other  women.  Lord  Ellenboroagh,  C.  J. :  *'  There  has  not 
(en  a  particle  of  evidence  adduced  which  goes  to  convict  the  prisoner  of  the  crime 
'  murder,  but  still  it  is  for  you  to  consider  whether  the  evidence  goes  as  fur  as  to 
ake  out  a  case  of  manslaughter.  To  substantiate  that  charge,  the  prisoner  must 
ive  been  guilty  of  criminal  misconduct,  arising  either  from  the  grossest  ignorance, 

the  most  criminal  inattention.  One  or  other  of  these  is  necessary  to  make  him 
lilty  of  that  criminal  negligence  and  misconduct,  which  is  essential  to  make  out  a 
se  of  manslaughter.  It  does  not  appear  that  in  this  case  there  was  any  want  of 
tention  on  his  part;  and  from  the  evidence  of  the  witnesses  on  his  behalf,  it 
)pears  that  he  had  delivered  many  women  at  different  times,  and  from  this  he 
iQSt  have  had  some  degree  of  skill."(^) 

*Upon  an  indictment  for  manslaughter  by  feloniously  rubbing  Miss  C.  r^c^qo 
ith  a  dangerous  liquid,  it  appeared  that  two  of  the  family  had  died  of  con-  ^ 
iunption.  but  thai  Miss  C.  had  enjoyed  good  health.  Mrs.  C.  having  heard  that 
tie  prisoner  had  said  that  unless  Miss  C.  put  herself  under  his  care  she  would  die 
f  oonsumption  in  two  or  three  months,  placed  her  under  his  course  of  treatment, 
'he  prisoner  rubbed  a  mixture  on  different  parts  of  the  l)odies  of  his  patients,  and 
bis  had  been  applied  to  Miss  C.  on  the  3d  of  August  by  the  prisoner  s  servant,  and 
J  his  direction.  On  Friday,  the  13th  of  August,  a  witness  went  with  Miss  C.  to 
lie  prisoner's,  respecting  a  wound  on  her  back,  and  Miss  C.  then  inhaled  ;  on  the 
extday  the  prisoner  examined  her  back,  and  said  it  was  in  a  beautiful  state,  and 
^i  he  would  give  one  hundred  guineas  if  he  could  produce  a  similar  wound  on  the 
enoDs  of  some  of  his  patients.  The  prisoner's  attention  being  directed  to  a  part 
f  the  wound  which  was  of  a  darker  appearance,  he  stated  that  this  proceeded  from 
l>6  inhaling,  and  that  unless  those  appearances  were  produced  he  could  expect  no 
Cdeficial  result.  The  wound  at  this  time  was  about  five  or  six  inches  square. 
^isB  C.  was  suffering  much  from  sickness,  and  the  prisoner  said  that  it  was  of  no 
t>Qaequence,  but,  on  the  contrary,  a  benefit ;  and  that  th^se  symptoms,  combined 
^itb  the  wound,  were  a  proof  that  his  system  was  taking  due  effect.  On  Sunday, 
^  16th,  Miss  C.  having  got  worse,  the  prisoner  said  that  in  two  or  three  days  she 
'onU  be  better  in  health  than  she  had  ever  been  in  her  life,  and  spoke  very  confi- 
ently  that  the  result  of  his  system  would  prolong  her  life,  and  that  no  person 
)uld  be  doing  better  than  she  was.  At  this  interview  the  wound,  which  had  ex- 
tnded,  was  shown  to  the  prisoner.  At  the  same  time  he  was  desired  to  do  some- 
ling  to  stop  the  sickness,  but  he  said  he  had  a  remedy  in  his  pocket,  which  he 
dold  not  apply,  as  he  knew  the  sickness  had  been  beneficial :  and  he  also  stilted  on 
at  day,  and  on  Monday,  the  16th,  that  Miss  C.  was  doing  uncommonly  well.  On 
leiday,  the  17th,  she  died.  An  eminent  surgeon  proved  that  on  the  Monday  her 
ck  was  extensively  inflamed  as  large  as  a  plate,  and  in  the  centre  was  a  spot,  as 
rge  as  the  palm  of  the  hand,  black,  and  dead,  and  in  a  mortified  state,  and  he 
ought  that  S(»me  very  powerfully  stimulating  liniment  had  been  applied  to  her  back  ; 
At  applying  a  lotion  of  a  strength  capable  of  causing  the  appearance  he  saw,  to  a 

[f)  Rex  p.  Williamson,  3  C.  *  P.  635  (14  E.  G.  L.  R.).  In  addition  to  the  facts  above 
ited,  it  was  proved  that  the  prisoner  had  attended  the  deceased  in  seven  previous  con- 
ements  with  perfect  success,  and  thtit  the  deceased  wished  him  to  attend  her  in  her 
It  confinement.     See  AC,  k?.  407  (19  E.  C.  L.  R.),  note  (a). 
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person  of  the  age  and  constitution  of  the  deceased,  if  in  perfect  health,  was  likely  to 
daaiage  the  constitution  and  produce  disease  and  danger.  The  appearances  co  the 
I  a3k  were  quite  sufficient  to  account  for  her  death.  On  the  most  careful  examina- 
tion of  the  body,  after  death,  no  latent  disease  or  seeds  of  disease  were  discovered. 
It  was  submitted,  for  the  defence,  that,  in  point  of  law  this  was  nothing  like  a  case 
of  manslaughter,  and  1  Hale  P.  C.  429,  4  Bl.  C.  b.  4.  c.  14.  and  Rex  v.  Van 
Butchdl,{u)  were  cited  and  relied  on.  Park.  J.  A.  J.,  '^  I  am  in  this  difficulty;  I 
have  an  opinion,  and  my  lea* rued  Brother  differs  from  me  ;  I  must,  therefore,  let 
the  case  go  to  the  jury."  Garrow,  B.,  "  In  Rex  v.  Van  Butcliell  the  learned  judge 
had  very  good  ground  to  stop  the  case,  as  there  was  no  evidence  as  to  what  bad 
*rMl  1   ^^^  done.     I  *make  no  distinction  between  the  case  of  a  person,  who  cod- 

J  suits  the  mast  eminent  physician,  and  the  cases  of  those  whose  necessities  or 
whose  fully  may  carry  them  into  any  other  quarter.  It  matters  not  whether  the 
individual  consulted  be  the  president  of  the  College  of  Physicians,  the  president  of 
the  College  of  Surgeons,  or  the  humblest  bone-setter  of  the  ^'illage ;  but  be  it  one  or 
the  other,  he  ought  to  bring  into  the  case  ordinary  care,  skill,  and  diligence.  Why 
is  it  that  we  convict  in  cases  of  death  by  driving  carriages  ?  Because  the  parties 
are  bound  to  have  skill,  care,  and  caution.  I  am  of  opinion  that,  if  a  person,  who 
has  ever  so  much  or  so  little  skill,  sets  my  leg,  and  does  it  as  well  as  he  can,  and 
does  it  badly,  he  is  excused ;  but  suppose  the  person  comes  drunk,  and  gives  me  a 
tumbler  full  of  laudanum,  and  sends  me  into  the  other  world,  is  it  not  mau.slaughter? 
And  why  is  that  ?  Because  I  have  a  right  to  have  reasonable  care  and  caution." 
Park,  J.,  in  summing  up,  '*  The  learned  counsel  truly  stated  in  the  outset,  that 
whether  the  party  bo  licensed  or  unlicensed  is  of  no  consequence,  except  in  this 
respect  that  he  may  be  subject  to  pecuniary  penalties  for  acting  contrary  to  cbarten 
or  Acts  of  Parliament;  but  it  cannot  affect  him  here."  (After  citing  1  Hale  429, 
lus  an  authority  in  point,  the  learned  judge  proceeded),  "  I  agree  with  my  learned 
Brother,  that  what  is  called  mala  praxis  in  a  medical  person  is  a  misdemeanor ;  hot 
that  depends  upon  whether  the  practice  he  has  used  is  so  bad  that  everybody  wiU 
see  that  it  is  mala  praxis.  The  case  at  Lancaster(t;)  differs  from  this  case.  I  have 
communicated  with  Tindal,  C.  J.,  who  tried  that  case,  and  he  informed  me  that  the 
man  was  a  blacksmith,  and  was  drunk,  and  so  completely  ignorant  of  the  proper 
steps,  that  he  totally  neglected  what  was  absolutely  necessary  after  the  birth  of  the 
child.  That  certainly  was  one  of  the  most  outrageous  cases  that  ever  came  into  a 
court  of  j  ustice.  I  would  rather  use  the  words  of  Lord  Ellenborough  in  Rfx  t. 
Williamson.'' (^ic)  (Ilis  Lordship  read  them.)  "And  this  is  important  here, for 
though  he  be  not  licensed,  yet  experience  may  teach  a  man  sufficient;  and  the 
question  for  you  will  be,  whether  the  experience  this  individual  acquired  does  not 
negative  the  supposition  of  any  gross  ignorance  or  criminal  inattention  ?"  (After 
setting  the  authority  of  Hale  P.  C.  429,  against  the  dictum  of  Lord  C<»ke,  4  Inst. 
251,  and  citing  the  observations  of  Hullock,  B.,  in  Rex  v.  Van  BufchcU(x)  ^\^^ 
approbation,  his  Lordship  proceeded),  "  The  reftisal  by  the  prisoner  to  apply  the 
medicines  in  order  to  st<)p  the  sickness,  although  he  had  it  with  him,  would,  in  my 
opinion,  if  wickedly  done,  amount  to  murder;  but  he  mentioned  a  case  in  which 
sickness  had  been  beneficial.  Undoubtedly  the  result  proves  a  very  erroneous 
opinion  on  his  part,  and  it  seems  singular  that  the  restlessness  and  other  circani- 
stances  did  not  awaken  apprehension,  and  call  for  further  measures,  but  the  question 
again  recurs,  whether  this  was  an  erroneous  judgment  of  a  person,  who  was  of 
general  competency,  though  he  unfortunately  failed  in  the  particular  instance. 
*•  With  respect  to  the  application  of  the  mixture,  if  he  commanded  the  servant  to 
♦fiQiil  "*®  ^^'  ^^  ^^  ^^®  same  as  if  he  used  it  himself.     Perhaps  *frora  the  evid«M* 

^  you  will  think  that  the  act  caused  the  death ;  but  still  the  question  recurs, 
as  to  whether  it  was  done  either  from  gross  ignorance  or  criminal  inattention.  ^^ 
one  doubts  Mr.  B.'s  skill,  but  that  is  not  quit«  the  question  ;  it  is  not  whether  the 
act  done  is  the  thing  that  a  person  of  Mr.  B.'s  great  skill  would  do,  but  whether  it 
shows  such  total  and  grass  ignorance  in  the  person  who  did  it,  as  must  n&cessarilj 
produce  such  a  result.     On  the  one  hand,  we  must  be  careful  and  most  anxiooB  to 

(u)  Supra  J  p.  G89.  (v)  Probably  Ferguson*8  case,  J90f<,  p.  696. 

(it)  Supra^  p.  689.  (x)  Ibid. 
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preTent  people  from  tampering  in  physic,  so  as  to  trifle  with  the  life  of  man ;  and, 
on  the  other^  we  must  take  care  not  to  charge  criminally  a  person  who  is  of  general 
skill,  because  he  has  been  unfortunate  in  a  particular  case."  *^  If  you  think  there 
WB8  gross  ignorance  or  scandalous  inattention  in  the  conduct  of  the  prisoner,  then 
you  will  find  him  guilty ;  if  you  do  not  think  so,  then  your  verdict  will  be  other- 

wi«e;Xy) 

The  important  consideration  in  these  cases  is,  whether  in  reference  to  the  remedy 

the  party  has  used,  he  has  acted  with  a  due  degree  of  caution,  or,  on  the  contrary, 
has  acted  with  gross  and  improper  rashness  and  want  of  caution.  Upon  a  similar 
indictment  against  the  same  person  for  causing  the  death  of  Mrs.  L.  it  appeared 
that  she  put  herself  under  his  care  on  the  6th  of  October,  at  which  time  she  was  in 
Tery  good  health,  to  be  cured  of  a  complaint  she  had  in  her  throat.  On  the  3d  she 
had  applied  a  small  blister  to  her  throat,  but  the  wound  occasioned  by  it  was  nearly 
well  on  the  6th.  On  the  7th,  8th,  9th,  and  10th  she  went  to  the  prisoner's,  and 
on  the  evening  of  the  10th  complained  to  her  husband  of  a  violent  burning  across 
her  chest,  in  consequence  of  which  he  looked  at  it,  and  found  a  great  redness  across 
her  bosom,  darker  in  the  centre  than  at  the  other  parts ;  she  also  complained  of 
great  chilness,  and  shivered  with  cold,  and  passed  a  very  restless  and  une-omfortable 
night.  On  the  11th  she  was  very  unwell  all  the  day,  the  redness  was  more  vivid, 
and  the  spot  in  the  centre  darker,  round  the  edges  white  and  puffed  up,  and  there 
was  a  dirty  white  discharge  from  the  centre.  Cabbage  leaves  had  been  applied. 
On  the  12th  the  redness  on  the  breast  and  chest  was,  if  anything,  greater.  In  con- 
sequenoe  of  the  symptoms,  the  husband  went  to  the  prisoner,  who  asked  why  Mrs. 
L.  had  not  come  to  inhale,  and  go  on  with  the  rubbing ;  the  husband  replied  it  was 
impossible,  she  was  so  ill ;  she  had  been  constantly  unwell  since  the  night  of  the 
loth,  and  was  suffering  a  great  deal  of  pain  and  sickness :  the  prisoner  said  it  would 
soon  go  off,  it  was  generally  the  case.  He  was  told  of  the  shivering  and  chilness, 
and  that  some  hot  wine  and  water  had  been  given  to  relieve  her ;  he  said  hot  brandy 
and  water  would  have  been  better,  and  to  put  her  head  under  the  bed  clothes.  He 
was  told  that  her  chest  and  breast  looked  very  red  and  very  bad ;  he  said  that  was 
generally  the  case  in  the  first  instance,  but  it  would  go  off  as  she  got  better,  and  that 
the  husband  need  not  be  uneasy  about  it,  as  there  was  no  fear  or  danger.  In  the 
eounse  of  the  day  the  cabbage  leaves  had  been  removed,  and  a  dressing  of  sperma- 
ceti ointment  put  on  the  chest  instead.  In  the  evening  the  prisoner  came  and 
*8aw  3Ir8.  L.  and  looked  at  her  breast,  and  observing  the  dressing  said  those  r#£*QQ 
greasy  plasters  had  no  business  there,  and  she  ought  to  have  continued  the  ^ 
oabbage  leaves.  She  said  she  could  not  bear  the  pain  of  keeping  them  on.  He 
then  took  off  his  great  coat  and  said  that  he  would  rub  it  out,  and  turned  up  the 
cuff  of  his  coat  as  if  for  the  purpose  of  doing  so.  She  exclaimed  very  much  with 
fright,  and  expressed  her  wonder  that  he  should  think  of  nibbing  in  the  state  her 
broist  was  in.  She  asked  if  there  was  no  way  of  keeping  the  leaf  on  without 
touching  the  breast;  and  he  asked  her  what  she  wished ;  she  replied  to  be  healed. 
He  said  it  would  never  heal  with  those  greasy  plasters ;  that  was  not  the  way  in 
which  he  healed  sores.  He  then  asked  for  a  towel,  and  began  dabbing  it  on  the 
breast,  particularly  in  the  centre,  where  the  discharge  came  from.  He  said  that 
old  linen  was  the  best  thing  to  heal  a  wound  of  that  kind.  She  said  her  skin  and 
flesh  were  very  healthy,  and  always  healed  immediately  with  the  simple  dressing 
she  had  used.  He  said  old  linen  was  better,  but  she  might  use  the  dressing  if  she 
liked  it,  he  saw  no  objection,  and,  when  it  skinned  over  he  would  rub  it  again.  He 
never  saw  her  afterwards ;  she  died  on  the  8th  of  November.  A  surgeon  proved 
that  on  the  12th  of  October  he  found  a  very  extensive  wound  covering  the  whole 
anterior  part  of  the  chest,  which,  in  his  opinion,  might  be  produced  by  any  strong 
acid :  the  skin  was  destroyed ;  the  centre  of  the  wound  was  darker,  and  in  a  higher 
State  of  inflammation  than  the  other  parts ;  he  considered  the  wound  very  dan- 
gerous to  life  when  he  first  saw  it ;  the  centre  spot  and  the  upper  part  became  gan- 
grenous in  about  a  week ;  and  in  his  opinion  Mrs.  L.  died  of  the  wound,  and 

(y)  Rex  p.  St.  John  Long,  4  C.  &  P.  398  (19  E.  C.  L.  R.).  Verdict,  guilty.  For  the 
defence  twenty-nine  witnesses  were  called,  who  had  been  patients  of  the  prisoner,  and 
were  satisfied  with  his  skill  and  diligence. 
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according  to  his  judgment  it  was  not  necessary  or  proper  to  produce  such  a  woaod 
to  prevent  any  difficulty  in  swallowing,  and  he  did  not  know  of  any  disease,  in  which 
the  production  of  such  a  wound  would  be  necessary  or  proper.     The  body  was  inter- 
nally and  externally  in  perfect  health,  except  a  little  narrowness  at  the  entrance  of  the 
cesophagvs.     Another  surgeon  stated  that  he  thought  that  a  man  of  comnio  pmdence 
or  skill  would  not  have  applied  a  liquid  which  in  two  days  would  produce  such  ex- 
tensive inflammation  ;  though  all  irritating  external  applications  sometimes  exceeded 
the  expectations  of  the  medical  attendant;  but  he  should  say  that  such  conduct 
was  a  proof  of  rashness  and  of  ignorance.      It  was  submitted  that  this  was  not 
manslaughter,  but  homicide  per  infortunium ;  that  where  the  mind  is   pure  and 
the  intention  benevolent,  and  there  are  no  personal  motives,  such  as  a  desire  of 
gain,  if  an  operation  be  performed,  which  fails,  the  party  is  not  responsible ;  and 
that  the  indictment  which  in  substance  charged  that  the  death  was  occasioned  by 
the  external  application,  was  not  supported.     There  was  no  count  imputing  igno- 
rance or  want  of  skill,  or  hastiness,  or  roughness  of  practice.     Bayley,  B.  **  I  agree 
with  Lord  Hale,(3 )  and  do  not  think  that  there  is  any  difference  between  a  licensed 
and  unlicensed  surgeon.     It  does  not  follow  that  in  the  case  of  either,  an  act  done 
may  not  amount  to  manslaughter.     There  may  be  cases  in  which  a  regular  medical 
man  may  be  guilty ;  and  that  is  all  that  Lord  Hale  lajrs  down.     And  that  may  be 
*fiQ4.1   ^^^^  ^^^  ^^  *^^  question  in  this  case.     *But  the  manner  in  which  the  act  is 
^  done,  and  the  use  of  due  caution,  seems  to  me  to  be  material.     Mr.  J. 
Foster,  p.  263,  speaking  of  a  person  who  happens  to  kill  another  by  driving  a  cart 
or  other  carriage,  says.     "  If  he  might  have  seen  the  danger,  and  did  not  look 
before  him,  it  will  be  manslaughter  for  want  of  due  circumspection."     And  there 
is  also  a  passage  in  l^racton  to  the  like  effect.     But  all  that  1  mean  to  say  now  is. 
that  there  being  conflicting  authorities,  and  the  impression  on  our  minds  not  being 
in  your  favor,  I  propose  to  reserve  the  point.     As  to  the  indictment  not  being  sap- 
ported  by  the  evidence,  one  of  the  allegations  is  that  the  prisoner  /J'/bnibitf/y  applied 
a  noxious  and  injurious  matter.     And  there  is  no  doubt,  if  the  jury  should  be  of 
opinion  against  the  prisoner,  that  the  facts  proved  will  be  sufficient  to  warrant  their 
finding  that  the  prisoner  fehniouslt/  did  the  act;  for  if  a  man,  either  with  groK 
ignorance  or  gross  rashness,  administers  medicine  and  death  ensues,  it  will  be  clearly 
felony."     It  was  then  objected  that  in  this  case,  as  in  larceny,  there  must  be  a 
trespass  proved.     It  was  not  proved  that  any  fraud  had  been  practiced  by  the  pris- 
oner to  get  the  patient  under  his  care ;  nor  had  there  been  any  avaricious  seeking 
afler  fees ;  if  there  had  been  it  might  have  been  evidence  to  show  the  existence  of 
trespass.     In  Rex  v.  Van  BntcheU,{a)  the  case  was  stopped,  because  there  was  no 
evidence  of  how  the  operation  waa  performed,  and  here  there  was  not  any  evidence 
to  show  the  mode  in  which  the  application  was  made.     Bayley,  B.  ''In  this  caw 
we  may  judge  of  the  thing  by  the  effect  produced,  and  that  may  be  evidence  from 
which  the  jury  may  wiy,  whether  the  thing  which   produced    such  an  effect  was 
not  improperly  applied."     Bolland,  B.  "  When  you  pass  the  line  which  the  U^ 
allows,  then  you  become  a  trespasser."     Bayley,  B.  **  If  I  had  a  clear  opinion  in 
your  favor,  or  if  my  Brothers  had,  or  if  we  had  any  reason  to  think  that  other 
judges  were  of  a  different  opinion,  it  would  become  our  duty  to  give  our  opinion 
here,  and  prevent  the  case  from  going  to  the  jury:  but  feeling  as  I  do,  notwith- 
standing all  I  have  heard  to-day,  and  myself  and  my  Brothers  having  had  our  atten- 
tion directed  to  the  law  before  we  came  here,  I  think  it  right  that  the  case  should 
go  to  the  jury ;  I  think  that  if  the  jury  shall  find  a  given  fact  in  the  way  in  which 
1  shall  submit  it  to  them,  it  will  constitute  the  crime  o^  felonioudi/  administeringi 
so  as  to  make  it  manslaughter.     I  do  not  charge  it  on  ignorance  merely,  but  there 
may  have  been  ra^^hness ;  and  I  consider  that  rashness  will  he  sufficient  to  make  it 
manslaughter.     As  for  instance,  if  I  have  the  toothache,  and  a  person  uodertakes 
to  cure  it  by  administering  laudanum,  and  says,  '  I  have  no  notion   how  much  will 
be  sufficient,'  but  gives  me  a  cup  full,  which  immediately  kills  me ;  or  if  a  person 
prescribing  James's  powder  says,  '  I  have  no  notion  how  much  should  be  taken, 
and  yet  give  me  a  tablespoonful,  which  has  the  same  effect;  such  persons  acting 

(z)  1  Hale  P.  C.  429.  {a)  Supra,  p.  689. 
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ith  rashness  will,  in  my  opinion,  be  gniltj  of  manslaughter.  With  respect  to  what 
IB  been  said  about  a  willing  mind  in  the^patiect,  it  must  be  remembered  that  a 
Kwecution  is  for  the  public  benefit,  and  the  willingness  of  the  patient  cannot  take 
mrjf  the  offence  against  the  public**  In  summing  up, Bayley,  B.,  said  "  the  points 
»r  TOur  consideration  *are  first,  whether  Mrs.  L.  came  to  her  death  by  the  rt^Qc 
iplication  of  the  liquid ;  secondly,  whether  the  prisoner,  in  applying  it,  ^ 
B8  acted  feloniously  or  not.  To  my  mind  it  matters  not  whether  a  man  has 
ioeived  a  medical  education  or  not ;  the  thing  to  look  at  is,  whether^  in  reference 

the  remedy  he  has  used,  and  the  conduct  lie  has  displayed ,  he  has  acted  with  a  due 
iffree  of  caution y  or,  on  the  contrary,  has  acted  with  gross  and  improper  rashness 
id  want  of  caution,  I  have  no  hesitation  in  saying  for  your  guidance,  that  if  a 
.an  he  guilty  of  gross  negligence  in  attending  to  his  patient  after  he  has  applied  a 
*medy^  or  of  gross  rashneu  in  the  application  of  it,  and  death  ensues  in  consequence, 
i  will  be  liable  to  a  conviction  for  manslaughter.**  "  If  you  shall  be  of  opinion 
lat  the  prisoner  made  the  application  with  a  gross  and  culpable  degree  of  rash- 
888,  and  it  was  the  cause  of  Airs.  L.'s  death,  then,  heavy  as  the  charge  against  him 
f  he  will  be  answerable  on  this  indictment  for  the  offence  of  manslaughter.  There 
as  a  considerable  interval  between  the  application  of  the  liquid  and  the  death  of 
le  patient;  yet  if  you  think  that  the  infliction  of  the  wound  on  the  10th  of 
etober  was  the  cau.se  of  the  death,  then  it  is  no  answer  to  say  that  a  diflPerent 
mne  of  treatment  by  Mr.  C.  might  have  prevented  it.  You  will  consider  these 
ro  points :  first,  of  what  did  Mrs.  L.  die  ?  You  must  be  satisfied  that  she  died  of 
le  wouqd,  which  was  the  result  of  the  application  made  on  the  10th  of  October; 
id  then,  secondly,  if  you  are  satisfied  of  this,  whether  the  application  was  a  felo- 
buB  application ;  this  will  depend  upon  whether  you  think  it  was  gross  and  culpable 
ishness  in  the  prisoner  to  apply  a  remedy  which  might  produce  such  effects  in 
nek  a  manner  that  it  did  actually  produce  them.  If  you  think  so  then  he  will  be 
Dswerable  to  the  full  extent.'X6) 

Any  person,  whether  he  be  a  regularly  licensed  medical  man  or  not,  who  professes 
0  deal  with  the  lite  or  health  of  his  Majesty's  subjects,  is  bound  to  have  competent 
kill  to  perform  the  task  that  ho  holds  himself  out  to  perform,  and  is  bound  to  treat 
lis  patients  with  care,  attention,  and  assiduity,  and  if  the  patient  dies  for  want 
Weof,  such  medical  man  is  guilty  of  manslaughter.  Upon  an  indictment  for  man- 
daughter,  by  causing  the  death  of  a  child  by  putting  a  plaster  made  of  corrosive 
uid  dangerous  ingredients  upon  its  head,  it  appeared  that  the  child  for  eighteen 
nonths  bad  been  afiSicted  with  scald  head,  and  was  taken  to  the  prisoner,  who  applied 
'WO  plasters  successively  all  over  its  head.  Two  surgeons  proved  that  there  was  a 
Seneral  sloughing  of  the  scalp,  which  caused  the  death,  and  in  their  opinion  this 
■light  have  been  produced  by  the  plasters;  there  was  no  evidence  to  show  of  what 
he  plasters  were  composed.  Bolland,  B.,  ^^The  law,  as  I  am  bound  to  lay  it  down 
.tad  I  believe  I  lay  it  down  as  it  has  been  agreed  upon  by  the  judges ;  for  cases  of 
hit  kind  have  occurred  of  late  more  frequently  than  in  former  times)  is  this :  if  any 
i^OBOD,  whether  he  be  a  regular  or  licensed  medical  man  or.  not,  professes  to  deal 
•ith  the  life  or  health  of  his  Majesty's  subjects,  he  is  bound  to  have  competent 
doD  to  perform  the  task  that  he  holds  '''himself  out  to  perform,  and  he  is  r#z*Qf! 
^oood  to  treat  his  patients  with  care,  attention,  and  assiduity.'Xc)  ^ 

The  prisoner,  a  surgeon  and  man-midwife,  was  charged  with  manslaughter  upon 
U  indictment,  which  he  alleged  that  he  undertook  the  care  and  charge  of  B.  K.  as 
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{h)  Rex  r.  St.  John  Long,  4  C.  &  P.  423  (19  R.  C.  L.  R.),  Bayley  and  Bolland,  BB.,  and 
)0MDquct,  J.     The  prisoner  was  acquitted.     There  was  no  negligence  or  inattention  in 
he  prisoner  after  the  applications,  as  he  did  not  know  where  Sirs.  L.  was  until  the  12t| 
4  October,  and  after  that  time  she  was  attended  by  Mr.  G. 

(e)  Rex  V.  Spiller,  5  C.  &  P.  333  (24  E.  G.  L.  R.),  coram,  Bolland,  B.,  and  Bosanqaet, 
iMftlto  Lanphier  p.  Phipos,  8  G.  &  P.  475  (34  E.  G.  L.  R.),  where  Tindal,  G.  J.,  said, 
Kvery  person  who  enters  into  a  learned  profession  undertakes  to  bring  to  the  exercise  of 
t  a  reasonable  degree  of  care  and  skill.  He  does  not  undertake,  if  he  is  an  attorney,  that 
tall  events  you  shall  gain  your  cause;  nor  does  a  surgeon  undertake  that  he  will  per- 
ytm  a  care,  nor  does  he  undertake  to  use  the  highest  possible  degree  of  skill :  there  may 
e  persons  who  have  higher  education  and  greater  advantages  than  be  has  ;  but  he  un- 
crtakes  to  bring  a  fair,  reasonable,  and  competent  degree  of  skill." 
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a  man-midwife,  and  to  do  everything  needful  for  her  during  and  after  the  time  of  her 
delivery,  and  that  after  B  K.  was  delivered  he  neglected  to  take  proper  care  of  and 
to  render  her  proper  assistance,  hy  means  whereof  she  died.  Tindal,  C.  J.,  said  to 
the  jury,  "You  are  to  say  whether,  in  the  execution  of  that  duty  which  the  prisoner 
had  undertaken  to  perform,  he  is  proved  to  have  shown  such  a  gross  want  of  care, 
or  such  a  gross  and  culpable  want  of  skill,  as  any  person  undertaking  such  a  chai^ 
ought  not  to  be  guilty  of;  and  that  the  death  of  the  person  named  in  the  indictmcDt 
was  caused  thereby."(<Z) 

If  a  medical  man,  though  lawfully  qualified  to  act  as  such,  cause  the  death  of  a 
person  by  the  grossly  unskilful  or  grossly  incautious  use  of  a  dangerous  instrumcDt, 
he  is  guilty  of  manslaughter.     Upon  an  indictment  for  manslaughter  in  causing  the 
death  of  a  woman  by  using  a  lever  in  delivering  her  of  a  child,  it  appeared  that  the 
prisoner  had  for  nearly  thirty  years  carried  on  the  business  of  an  apothecary  and 
man-midwife,  and  that  he  was  qualified  by  law  to  carry  on  that  profession  ;  his  prac- 
tice had  been  very  considerable,  and  (amongst  others)  he  had  attended  the  deceased 
herself  on  the  birth  of  all  her  children.     On  the  occasion  in  question,  he  made  wse 
of  a  metal  instrument,  known  in  midwifery  by  the  name  of  a  vectis,  or  lever,  in- 
flicting thereby  such  grievous  injuries  on  the  person  of  the  deceased,  as  to  cause  her 
death  within  three  hours ;  and  it  was  proved  by  the  evidence  of  medical  men,  first, 
that  the  instrument  used  was  a  dangerous  one,  and  that  at  that  period  of  the  labor 
it  was  very  improper  to  use  it  at  all ;  and  secondly,  that  it  must  have  been  used  in  a 
very  improper  way,  and  in  an  entirely  wrong  direction.     There  was  no  evidence  on 
either  side  as  to  whether  the  prisoner  had  or  had  not  ever  made  use  of  such  an  ia- 
Btrument  on  former  occasions.     Coleridge.  J.,  told  the  jury,  that  the  questions  for 
them  to  decide  were,  whether  the  instrument  had  in  this  instance  caused  the  death 
of  the  deceased,  and  whether  it  had  been  used  by  the  prisoner  with  due  and  proper 
skill  and  caution,  or  with  gross  want  of  skill,  or  gross  want  of  attention.     No  man 
was  justified  in  making  use  of  an  instrument,  in  itself  a  dangerous  one,  unless  he 
did  so  with  a  proper  degree  of  skill  and  caution      If  the  jury  thought  that  in  this 
*fiQ71  ^'^^^"^^  ^^*^  prisoner  had  used  the  instrument  with  gross  want  *of  skill,  or 
^  gross  want  of  caution,  and  that  the  deceased  had  thereby  lost  her  life,  it 
would  be  their  duty  to  find  the  prisoner  guilty. (c) 

If  a  person  brings  a  competent  knowledge,  and  on  a  particular  occasion  makes 
an  accidental  mistake,  he  is  not  answerable ;  bat  if  a  person  not  acquainted  with  the 
medical  art  administers  a  dangerous  remedy  to  a  person  laboring  under  a  serious 
disease,  proper  medical  assistance  being  at  the  time  procurable,  and  death  ensues 
from  such  administering,  it  is  manslaughter.  So  if  such  person  administers  medi- 
cine, of  the  nature  of  which  he  is  ignorant,  and  such  medicine  causes  death.  The 
prisoner  was  indicted  for  manslaugter  in  causing  the  death  of  K.  R.,  by  administer- 
ing to  him  a  large  quantity  of  Morison's  pills ;  the  deceased,  being  ill  of  small-pox, 
had  sent  for  the  prisoner,  who  was  a  publican  and  agent  for  the  sale  of  the  pilfas 
and  under  his  advice  had  taken  large  quantities  of  them ;  his  strength  gradually 
wasted  under  their  influence,  and  on  the  morning  of  his  death,  while  in  a  state  d 
collapse,  the  jirisoner  had,  of  his  own  accord,  administered  to  him  twenty  pilb. 
The  prisoner  had  treated  the  deceased  with  great  kindness  during  his  illnesB,  and 
on  a  ibnncr  occasion  the  deceased  had  recovered  from  a  dangerous  illness  while 
under  the  prisoner's  treatment.  Several  medical  men  gave  it  as  their  opinion  that 
medicine  of  the  violent  character,  of  which  the  pills  were  composed,  could  not  be 
administered  to  a  person  in  the  state  in  which  the  deceased  was,  without  accelera- 
ting his  death.  Lord  Lyndhurst,  C.  B.,  '^  I  agree  that  in  these  cases  there  is  no 
difi'erence  between  a  licensed  physician  or  surgeon,  and  a  person  acting  as  physician 
or  surgeon  without  a  license.  In  either  case,  if  a  party,  having  a  competent  de^ 
of  skill  and  knowledge,  makes  an  accidental  mistake  in  his  treatment  of  a  patient, 
through  which  mistake  death  ensues,  he  is  not  thereby  guilty  of  manslaughter;  but  if, 

(d)  Ferguson's  case,  1  Lew.  181.  Qutere,  whether  this  be  not  the  same  case  as  that 
mentioned  in  Rex  v.  St.  John  Long,  4  C.  &  P.  404, 405  (19  B.  G.  L.  R.),  see  mie,  p.  691.  " 
60,  the  prisoner  was  a  blacksmith,  drunk,  and  wholly  ignorant  of  the  proper  steps  to  be 
taken  ;  no  evidence  is  stated  in  Lewin. 

(e)  Rex  V.  Spilling,  2  M.  &  Rob.  107. 

J 
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rliere  proper  medical  assistance  can  be  had,  a  person  totally  ignorant  of  the  science 
r medicine  takes  on  himself  to  administer  a  violent  and  dangerous  remedy  to  one 
iboring  under  disease,  and  death  ensues  in  consequence  of  that  dangerous  remedy 
iTiDg  been  so  administered,  then  he  is  guilty  of  manslaughter."(/) 

Where  the  prisoner,  a  herb  doctor,  gave  a  woman  a  bottle  of  lobelia  inflata,  and 
esired  her  to  give  two  teaspoonfuls  of  the  infusion  three  times  a  day  to  a  child 
rhom  he  examined,  and  she  accordingly  gave  the  child  some  doses  of  the  infusion 
)r  several  days,  and  then  ceased,  as  she  thought  it  got  better ;  but  the  child  died 
bree  weeks  after  it  was  seen  by  the  prisoner,  and  more  than  a  week  after  the  last 
,006  had  been  administered,  and  it  was  proved  that  the  child  had  died  of  over- 
loses  of  lobelia,  which  is  an  acro-narcotic  poison,  and  is  occasionally  used  by  regular 
»rsctitioners ;  Pollock,  C.  B.,  told  the  jury  that  "  it  is  no  crime  for  any  one  to 
dminister  medicine,  but  it  is  a  crime  to  administer  it  so  rashly  and  carelessly  as  to 
produce  death  ;  and  in  this  respect  there  is  no  difference  between  the  most  regular 
wmctitioner  and  the  greatest  quack.  All  that  the  prisoner  ought  to  be  held  ri^r>Qo 
"responsible  for  was,  what  took  place  in  the  first  week  after  he  saw  the  ^ 
Jiild.  The  prisoner  had  not  seen  the  child  for  three  weeks  before  its  death.  The 
thsige  against  the  prisoner  is,  not  that  he  carelessly  allowed  the  woman  to  be  in 
K)6Be6sion  of  a  dangerous  medicine,  but  that  he  caused  the  death  of  the  child  by 
idministering  the  medicine ;  but  in  the  evidence  it  appeared  that  the  child  got 
letter  while  the  medicine  was  being  given  to  it.  If  the  prisoner  had  been  a  medi- 
al man,  I  should  have  recommended  you  to  take  the  most  favorable  view  of  his 
nudiict ;  for  it  would  be  most  fatal  to  the  efficiency  of  the  medical  profession  if 
mle  could  administer  medicine  without  a  halter  round  his  neck  ;  and  although  I 
jaonot  speak  of  a  person  in  the  prisoner*s  position  in  language  as  strong,  still  he 
)iigbt  not  to  be  responsible  unless  it  has  been  proved  with  reasonable  certainty  that 
16  caused  the  death  by  the  careless  administration  of  the  drug."(^) 

Where  the  deceased  had  once  been  operated  upon  for  cancer,  and  the  disease 
igain  appeared  in  his  face,  and  the  prisoner,  a  blacksmith,  told  him  he  could  cure 
sim,  and  the  deceased  consented  to  place  himself  in  his  hands,  and  he  put  some 
kind  of  oil  on  his  face,  and  then  applied  some  kind  of  powder  which  caused  the 
greatest  agony,  and  death  ensued  in  nine  days;  and  after  the  prisoner  had  been 
imployed  there  was  a  line  of  demarcation  around  the  tumor,  and  all  the  tissues 
irere  destroyed,  as  if  some  powerful  caustic  had  been  applied,  and  the  general 
lymptoms  showed  poisoning  by  some  irritant  poison  ;  and  on  a  pout  mortem  exami- 
uitioD.  marks  were  found  of  extensive  inflammation  in  the  bowels  and  numerous 
akerations,  which  were  the  effects  of  mercury  applied  to  the  tumor;  and  the  de- 
Bsssed  died  from  the  cffect^s  of  corrosive  sublimate.  Corrosive  sublimate  was  some- 
bimss  applied  to  wounds,  but  not  to  cancer.  The  deceased  must  have  died  of  the 
OiDcer,  but  his  death  was  accelerated.  Watson,  B.,  directed  the  jury  to  find  the 
ptiaoner  guilty  if  they  considered  he  took  upon  himself  the  responsibility  of  attend- 
ing to  a  patient  suffering  under  cancer,  when  he  was  not  qualified  for  the  purpose. 
[f  he  used  dangerous  applications,  he  was  bound  to  bring  skill  in  their  use;  and  he 
thought  that  the  prisoner's  education  and  employment  made  the  use  of  these  danger- 
mis  substances  almost  amount  to  want  of  skill.  The  jury  must,  however,  say  whether 
irhst  the  prisoner  did  produced  or  accelerated  the  death;  cr  (and)  whether  the 
prisoner  in  their  opinion  had  acted  with  neglect  in  using  the  remedies  he  had 
lone.(/i) 

On  an  indictment  for  manslaughter  it  appeared  that  the  prisoner,  a  medical  man, 
lived  with  his  mother,  and  she  being  ill,  he  got  a  drachm  of  prussic  acid,  which 
filled  one  fourth  of  an  ounce  bottle.  After  she  came  in  from  a  wulk  he  gave  her 
Bome  of  the  priLssic  acid ;  she  went  upstairs,  and,  whilst  taking  off  her  bonnet,  died. 
The  prisoner  said  he  had  given  her  four  drops,  but  it  appeared  that  the  bottle  had 
lost  much  more.  The  cork  however  was  broken,  and  the  bottle  was  loose  in  his 
pocket.     Very  obscure  evidence  was  given  as  to  the  relative  strengths  of  different 

(/)  Rex  t'.  Webb,  1  M.  &  Rob.  405  ;  2  Lew.  196.  The  very  learned  Chief  Baron  added, 
**lf  1  entertained  the  least  doubt  of  this  position,  I  might  fortify  it  by  referring  to  the 
opinion  of  Lord  Ellenboroiigh,  in  Rex  v.  Williamson."     Supra,  p.  689. 

{jg)  Reg.  V.  Crick,  1  F.  &  F.  519.  (A)  Reg.  v.  Crook,  I  F.  &  F.  521. 
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preparations  of  prussic  acid,  as  to  the  mode  of  measuring  drops,  as  to  the  quantitieB 
contained  in  dro])s.  and  as  to  the  quantity  likely  to  kill;   but  the  cork  being 
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held  partly  in  would  much  affect  the  *quantity  of  a  drop,  and  the  state  of  a 


a  person's  body  mijrht  vary  the  effect  of  a  few  drops  of  the  poison.  Cockburn,  C.  J., 
told  the  jury  that  "  if  a  person  takes  upon  himself  to  administer  a  dangerous  medi- 
cine, it  is  his  duty  to  administer  it  with  proper  care ;  and  if  he  does  it  with  negli- 
gence he  is  guilty  (^f  manslaughter.  But  do  the  facts  here  show  such  culpable 
n^ligence  on  the  p  irt  of  the  prisoner  ?  If  the  prisoner  had  given  the  deceased  all 
that  was  missed  from  the  bottle,  it  would  be  so,  for  the  quantity  would  be  so  large 
that  it  must  have  boon  the  grossest  negligence.  But  the  cork  was  found  broken  and 
half  out  of  the  bottle,  so  that  it  is  impossible  to  say  how  much  of  the  poison  might 
not  have  eseajKjd ;  or  again,  the  cork  being  half  gone,  the  liquid  might  have  dropped 
faster  than  the  prisoner  supposed,  and  if  so  it  would  not  be  such  cul^iable  oegligence 
as  would  make  him  criminally  responsible.'Vi) 

The  prisoner  was  indicted  for  manslaughter,  and  was  an  herb  doctor,  and  had 
found  the  deceased  ill  of  a  cold  from  standing  in  a  market,  and  volunteered  to  pre- 
scribe for  her,  and  put  into  a  small  bottle  of  pale  brandy  about  an  ounce  of  meadow 
saffron  seeds,  known  m(^dically  as  colchicum  seeds,  first  bruising  them,  and  directing 
the  deceased's  daughter  to  place  the  bottle  before  the  fire  for  two  hours,  and  then 
shake  it  up  and  give  her  mother  a  tablespoonful.     The  daughter  gave  her  mother 
a  tablespoonful  on  Monday,  and  she  became  ill  and  sick  shortly  after,  and  continaed 
at  short  inter^'als  vomiting  and  retching  till  she  died  exhausted  on  Wednesday. 
She  died  from  gastritis,  or  inflammation  of  the  stomach,  which  the  medical  men  a^ 
tributed  to  the  over-dose  of  colchicum  seeds.     Two  grains  of  colchicum  seeds,  in  the 
form  of  tincture,  was  a  dose  ;  a  teaspoonful  of  the  mixture  would  contain  eighteen 
grains,  and  a  tiiblespoonful  c»ontained  eighty  grains.     This  was  a  highly  poisonoM 
and  fatal  dose.     The  heart  of  the  deceased  showed  slight  symptoms  of  fatty  degenera- 
tion, and  the  administering  colchicum  to  a  person  so  diseased  was  malpractice,  as  it 
tended  to  depress  and  weaken  the  heart's  action,  and  render  it  less  able  to  keep  np 
the  circulation.     Willes,  J.,  '*  Every  person  who  dealt  with  the  health  of  others  was 
dealing  with  their  lives,  and  every  person  who  so  dealt  was  bound  to  use  reasoDabie 
care,  and  not  to  be  grossly  ignorant.     Gross  negligence  might  be  of  two  kinds :  in 
one  senses,  where  a  man,  for  instance,  went  hunting  and  neglected  his  patient,  who 
died  in  consequence.     A  nother  sort  of  gross  negligence  consisted  in  rashness,  where 
a  person  was  not  sufficiently  skilled  in  dealing  with  dangerous  medicines,  which 
should  be  carefully  used,  of  the  properties  of  which  he  was  ignorant,  or  how  to  ad- 
minister a  proper  dose.     A  person  who  with  ignorant  rashness,  and  without  skill  in 
his  profession,  used  such  a  dangerous  medicine,  acted  with  gross  negligence.    It  was 
not,  however,  every  slip  that  a  man  might  make  that  rendered  him  liable  to  a 
criminal  investigation.     It  must  be  a  substantial  thing.     If  a  man  knew  that  he  was 
using  medicines  beyond  his  knowledge,  and  was  meddling  with  things  above  his 
reach,  that  was  culpable  rashness.     Negligence  might  consist  in  using  medicines  in 
the  use  of  which  care  was  required,  and  of  the  properties  of  which  the  person  using 
them  was  ignorant.     A  person  who  so  took  a  leap  m  the  dark  in  the  administration 
of  medicines  was  guilt}'  of  gross  negligence.     If  a  man  was  woimded,  and  another 
applied  to  his  wound  something  which  was  of  a  dangerous  nature  and  ought  not  to 
be  applied,  and  which  led  to  fatal  results,  then  the  person  who  applied  this  remedy 
would  be  answerable,  and  not  the  person  who  inflicted  the  wound,  because  a  new 
cause  had  supervened.     But  if  the  person  who  dressed  the  wound  applied  a  proper 
remedy,  then,  if  a  fatal  result  ensued,  he  who  inflicted  the  wound  remained  liable. 
He  letl  it  to  the  jury  to  say  whether  the  deceased  had  died  from  natural  causes,  or 
from  the  supervening  cause  of  the  medicine  prescribed  for  her  by  the  prisooer,  he 
being  an  irregular  and  apparently  unskilled  practitioner.     If  from  the  latter  Ma^ 
had  the  prisoner  prescribed  this  medicine,  which  was  the  cause  of  death,  rashly  io 
the  sense  he  had  explained. "(«'0 

Where  a  prisoner,  who  had  formerly  been  a  batcher  by  trade,  bad  practised  ai  * 
surgeon  for  many  years  without  any  legal  qualificatioii,  was  indicted  for  tlie  ib*b- 

(t)  Reg.  V.  Bull,  2  F.  &  F.  201.  (tt)  Reg.  v,  Markosai  Af.kf,  8M. 
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daughter  of  a  man  od  whom  he  had  performed  an  operation  for  a  disease  in  the 
bone,  and  the  only  question  was  whether  the  practice  of  the  prisoner  in  the  par- 
ueular  case  amounted  to  gross  and  culpable  negligence,  and  several  medical  men 
proTed  that  the  treatment  pursued  by  the  prisoner  exhibited  the  grossest  and  most 
mlpable  ignorance,  it  was  proposed  for  the  defence  to  call  witnesses  to  prove  that 
^e  prisoner  had  treated  them  for  similar  complaints  successfully,  and  liex  v.  Wil- 
iaiDSon,(A;)  was  relied  upon.  Maule,  J.,  refused  to  allow  the  witnesses  to  be  ex- 
imined,  saying,  '^  In  Rex  v.  Williamson  the  witnesses  were  asked  generally  causd 
rientix.  Neither  on  the  one  hand  nor  the  other  can  other  cases  be  gone  into. 
rhe  attention  of  the  jury  must  be  confined  to  the  present  case''  An  ^  in  summing 
ip  the  very  learned  judge  said,  ^^  If  a  medical  or  any  other  man  caused  the  death 
«  another  intentionalfi/^  that  would  be  murder;  but  where  a  person  not  intending 
o  ktU  a  man,  by  his  gross  negligence,  unskilfulness,  and  ignorance  caused  the  death 
>f  another,  then  he  was  guilty  of  culpable  homicide;  and  the  question  for  the  jury 
iras,  whether  the  deceased  had  died  from  the  effects  of  the  operation  performed  on 
bim  by  the  prisoner,  and  whether  the  treatment  pursued  by  the  prisoner  in  the 
ease  of  the  deceased  was  marked  by  negligence,  unskilfulness,  and  ignorance.''(0 

A  question  is  put  by  Lord  Hale,  whether,  if  a  person  infect-ed  with  the  plague 
ihoald  go  abroad  with  the  intention  of  infecting  another,  and  another  should  thereby 
be  infected  and  die,  this  would  not  be  murder;  but  it  is  admitted  that,  if  no  such 
intention  should  evidently  appear,  it  would  not  be  felony^  though  a  great  misde- 
iiieanor.(m)  It  may  be  observed,  that  an  offence  of  this  sort  in  breach  of  quaran- 
&ie  18  punishable  by  the  provisions  of  a  recent  statute. (?«) 

A  question  h-js  been  raised,  whether  an  indictment  for  murder  could  be  main- 
tained for  killing  a  female  icfant  by  ravishing  her ;  but  the  point  was  not  decided. (o) 
Bat  there  is  no  doubt  that  it  *may.  The  prisoner  was  indicted  for  4;he  p^^aa 
nmrder  of  a  child  under  ten,  and  it  appeared  that  he  had  had  connection  ^ 
with  her  and  given  her  the  venereal  disease ;  and  Wightman,  J.,  told  the  jury  that 
if  they  were  of  opinion  that  the  prisoner  had  had  connection  with  her,  and  she 
died  from  its  effects,  then  the  act  being,  under  the  circumstances  of  the  case,  a 
ftlony  in  point  of  law,  this  would  of  itself  be  such  malice  as  would  justify  them 
in  finding  him  guilty  of  murder.(^) 

It  is  agreed  that  no  person  shall  be  adjudged  by  any  act  whatever  to  kill  another, 
who  does  not  die  thereof  within  a  year  and  a  day  after  the  stroke  received,  or  cause 
of  death  administered,  in  the  computation  of  which  the  whole  day  upon  which  the 
hurt  was  done  is  to  be  reckoned  the  first.  (^) 

Questions  may  occasionally  arise  as  to  the  treatment  of  the  wound  or  hurt  re- 
ceived by  the  party  killed.  Upon  this  subject  it  has  been  ruled,  that  if  a  man 
glire  another  a  stn^ke  not  in  itself  so  mortal  but  that  with  good  care  he  might  be 
cored,  yet  if  the  party  die  of  this  wound  within  the  year  and  a  day,  it  is  murder, 
or  other  species  of  homicide,  as  the  case  may  be;  though  if  the  wound  or  hurt  be 
not  mortal,  and  it  shall  be  made  clearly  and  certainly  to  appear  that  the  death  of 
the  party  was  caused  by  ill  applications  by  himself  or  those  about  him,  of  unwhole- 
some salves  or  medicines,  and  not  by  the  wound  or  hurt,  it  seems  that  this  is  no 
species  of  homicide.  But  when  a  wound  not  in  itself  mortal,  for  want  of  proper 
applications,  or  from  neglect^  turns  to  a  gangrene  or  a  fever^  and  that  gangrene  or 

(k)  Supra,  p.  689. 

(/)  Beg.  V.  Whitehead,  3  C.  &  K.  202. 

\m)  1  Hale  432.     See  Reg.  v.  Greenwood,  infra,  p.  700. 

«)  6  Geo.  4,  c.  78,  s.  17.     Ante,  p.  165,  et  »eq. 

\o)  Rex  V.  Ladd,  1  Leach  96;  1  East  P.  0.  226.  The  judges  to  whom  the  case  was  re- 
ferred gave  no  opinion  upon  the  point,  as  the  indictment  was  holden  to  be  defective. 

{p)  Beg.  V.  Greenwood,  7  Cox  C.  C.  404.  The  report  proceeds,  '•  The  jury  retired,  and, 
after  some  time,  returned  into  Court,  saying  that  they  were  satisfied  that  he  had  had  con- 
aeetiOD,  and  that  her  death  resulted  therefrom,  but  were  not  agreed  as  to  finding  him 
gniltj  of  murder."  Wightman,  J.,  told  them  that,  under  these  circumstances,  it  was  open 
to  them  to  find  the  prisoner  guilty  of  manslaughter,  and  that  they  might  ignore  the  doc- 
trine of  constructive  malice  if  they  thought  fit.  The  jury  found  a  verdict  of  manslaughter. 
Mpuere. 

(q)  1  Hawk.  P.  C.  c.  31,  s.  9;  4  Bla.  Com.  197;  1  East  P.  C.  c.  5,  s.  112,  pp.  343, 
844. 
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fever  is  the  immediate  cause  of  the  death  of  the  party  wounded,  the  party  by 
whom  the  wound  is  given  is  guilty  of  murder,  or  manslaughter,  according  to  the 
circumstances.  For  though  the  fever  or  gangrene,  and  not  the  wound,  be  the  im- 
mediate cause  of  the  death,  yet  the  wound  being  the  cause  of  the  gangrene  or  fever, 
is  the  immediate  cause  of  the  death,  causa  catisaf{.(r)  Thus,  it  was  resolved,  that 
if  one  gives  wounds  to  another,  who  neglects  the  cure  of  them,  or  is  disorderly, 
and  doth  not  keep  that  rule  which  a  person  wounded  should  do.  yet  if  he  die  it  is 
murder  or  manslaughter,  according  to  the  circumstances ;  because  if  the  wounds 
had  not  been,  the  man  had  not  died ;  and,  therefore,  neglect  or  disorder  in  the  per- 
son who  received  the  wounds  shall  not  excuse  the  person  who  gave  them.(«)*  So 
where  on  an  indictment  for  murder  it  appeared  that  the  deceased  had  been  waylaid 
and  assaulted  by  the  prisoner  and  severely  cut  iicroLS  one  of  his  fingers  by  an  iron 
instrument,  and  the  surgeon  urged  him  to  submit  to  amputation,  but  he  refused, 
though  he  was  told  that  his  life  would  be  in  great  hazard;  and  it  was  dressed  day 
by  day  for  a  fortnight;  when  lock-jaw  came  on  induced  by  the  wound  io  the  finger, 
and  the  finger  was  then  amputated,  but  too  late;  and  the  lock-jaw  ultimately  cauised 
^7011  '*'^^^^^'  ^'^^  ^^^  surgeon  thought  it  most  probable  that  the  life  would  hare 
^  beeu  saved  if  the  fiui:er  had  been  amputated  in  the  first  instance;  and  it 
was  contended  that  it  was  the  obstinate  refusal  to  submit  to  amputation  that  was 
the  cause  of  the  death ;  Maule,  J.,  held  that  that  was  no  defence*;  and  told  the 
jury  that  if  the  prisoner  wilfully,  and  without  any  justifiable  cause,  inflicted  the 
wound,  which  was  ultimately  the  cause  of  the  death,  he  was  guilty  of  murder;  that 
for  this  purpose  it  made  no  difference  whether  the  wound  was  in  its  own  nature 
instantly  mortal,  or  whether  it  became  the  cause  of  death  by  reason  of  the  deceased 
not  having  adapted  the  best  mode  of  treatment;  the  real  question  was  whether  iD 
the  end  the  wound  was  the  cause  of  death.(<)* 

Where  on  an  indictment  against  a  principal  in  the  second  d^ree  for  murder  bj 
shooting  in  a  duel,  aller  the  examination  of  the  first  medical  witness,  who  stated 
his  opinion  that  the  operation  (of  which  no  account  is  given  in  the  report)  was  the 
only  .chance  of  saving  the  life  of  the  deceased;  the  counsel  for  the  prisoner  were 
proceeding  to  cross-examine  him  as  to  the  nature  and  seat  of  the  wound,  to  shew 
that  the  opinions  he  had  expressed  of  its  danger  and  the  necessity  of  the  operatioD 
were  not  correct;  Erie,  J.,  said,  "I  presume  you  propose  to  call  counter-eTideoce 
and  impeach  the  propriety  of  the  operation ;  but  1  am  clearly  of  opinion  that  if  a 
dangerous  wound  is  given,  and  the  best  advice  is  taken,  and  an  operation  performed 
under  that  advice,  which  is  the  immediate  cause  of  death,  the  party  giving  the 
wound  is  criminally  responsible."  It  was  proposed  to  show  that  the  opinion  formed 
by  the  medical  men  was  grounded  upon  erroneous  premises,  and  that  no  operation 
was  necessary  at  all,  or  at  least  that  an  easier  and  much  less  dangerous  operation 
ought  to  have  been  adopted ;  and  it  was  submitted  that  a  person  is  not  criminallj 
responsible  where  the  death  is  caused  by  consequences  which  are  not  physically  the 

(r)  1  Hale  428.  .  («)  Rew'a  case,  Kel.  26. 

(I)  Rex  V.  Holland,  2  M.  &  Rob.  351. 

1  Comm.  V.  Green,  1  Ashm.  289.  When  a  surgical  operation  is  performed  in  a  proper 
manner,  and  under  circumstances  which  render  it  necessary  in  the  opinion  of  competent 
surgeons,  upon  one  who  has  received  a  wound  apparently  mortal,  and  such  operation  is 
ineffectual  to  afford  relief  and  save  the  life  of  the  patient,  or  is  itself  the  immediate  cause 
of  death,  the  party  inllicting  the  wound  will  nevertheless  be  responsible  for  the  conse- 
quences: Comm.  V.  M'Pike,  3  Cush.  181. 

*  Where  the  wound  is  adequate  and  calculated  to  produce  death,  it  is  no  excose  to 
show,  that  had  proper  caution  and  attention  been  given  a  recovery  might  have  followed. 
Neglect  or  maltreatment  will  not  excuse,  except  in  cases  where  doubt  exists  as  to  the 
character  of  the  wound:  State  v.  Corbett,  1  Jones  (Law)  267. 

Where  death  is  caused  by  a  wound  received,  the  person  who  inflicts  it  is  responsible  for 
its  consequences,  although  the  deceased  might  have  recovered  by  the  exercise  of  more 
•care  and  prudence:  McAllister  v.  State,  17  Ala.  434. 

If  a  wound  is  inflicted,  not  dangerous  in  itself,  and  the  death  which  ensoes  wai  evi- 
dently occasioned  by  the  grossly  erroneous  treatment  of  it,  the  original  author  will  sot 
be  accountable :  Parsons  v.  State,  21  Ala.  300.  See  also  Comm.  v.  Hackett,  2  Allen  13^; 
State  V.  Scott,  12  La.  Ann.  274 ;  Livingston's  case,  14  Gratt.  592;  State  v.  8oatci|  J^  Josel 
v(Law}  420. 
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consequences  of  the  wound,  bat  can  only  be  connected  with  the  first  wound  by 
moral  reasonings;  as  here  that  which  occasioned  death  was  the  operation,  which 
supervened  upon  the  wound,  because  the  medical  men  thought  it  necessary.  Erie, 
J.,  '*  I  am  clearly  of  opinion,  and  so  is  my  brother  Rolfe,  that  where  a  wound  is 
given,  which,  in  the  judgment  of  competent  medical  advisers,  is  dangerous,  and  the 
treatment  which  they  band  fide  adopt  is  the  immediate  cause  of  death,  the  party 
who  inflicted  the  wound  is  criminally  responsible,  and  of  course  those  who  aided 
and  abetted  him  in  it.  I  so  rule  on  the  present  occasion ;  but  it  may  be  taken,  for 
the  purpose  of  future  consideration,  that  it  having  been  proved  that  there  was  a 
gunshot  wound,  and  a  pulsating  tumor  arising  therefrom,  which,  in  the  bond  fide 
opinion  of  competent  medical  men,  was  dangerous  to  life,  and  that  they  considered 
a  certain  operation  necessary,  which  was  skilfully  performed,  and  was  the  immediate 
and  proximate  cause  of  death ;  the  counsel  for  the  prisoner  tendered  evidence  to 
show  this  opinion  was  wrong,  and  that  the  wound  would  not  have  inevitably  caused 
death,  and  that  by  other  treatment  the  operation  might  have  been  avoided,  and  was 
therefore  unnecessary.  I  will  reserve  this  point  for  the  consideration  of  the  Judges, 
although  I  have  no  doubt  upon  the  subject.  To  admit  this  evidence  would  be  to 
raise  a  collateral  ^issue  in  every  case  as  to  the  degree  of  skill  which  the  rjie^nn 
medical  men  possessed. "(^) 

Where  the  deceased  had  been  severely  kicked  on  the  stomach,  and  brandy  had 
been  given  her  by  a  surgeon  to  restore  her,  and  part  of  it  had  gone  the  wrong  way 
into  the  lungs,  and  might,  perad venture,  have  caused  the  death,  the  prisoner  was 
convicted  of  manslaughter,  and  Coleridge,  J.,  said  the  case  was  like  that  where  a 
dangerous  wound  was  given,  and  an  operation  was  performed. (v) 

If  a  man  be  sick  of  some  disease,  which,  by  the  course  of  nature,  might  possibly 
end  his  life  in  half  a  year,  and  another  giws  him  a  wound  or  hurt  which  hastens 
his  death,  by  irritating  and  provoking  the  disease  to  operate  more  violently  or 
speedily,  this  is  murder  or  other  homicide,  according  to  the  circumstances,  in  the 
party  by  whom  such  wound  or  hurt  was  given.  For  the  person  wounded  does  not 
die  simply  ex  visiiattone  Dety  but  his  death  is  hastened  by  the  hurt  which  he  re- 
ceived ;  and  it  shall  not  be  permitted  to  the  offender  to  apportion  his  own  wrong.(w) 

Upon  an  indictment  for  manslaughter  it  appeared  that  the  death  was  caused  by 
a  blow  on  the  back  of  the  neck,  and  that  the  deceased  was  not  at  the  time  in  a  good 
state  of  health,  and  that  she  was  desired  to  remain  in  a  hospital,  where  she  could 
best  be  attended  to,  but  would  not.  Parke,  B.,  said,  '^  It  is  said,  that  the  deceased 
was  in  a  bad  state  of  health,  but  that  is  perfectly  immaterial;  as  if  the  prisoner  was 
so  unfortunate  as  to  accelerate  her  death,  he  must  answer  for  it.''(^)  So  upon  an 
indictment  for  manslaughter  by  administering  Morison's  pills,  it  appeared  that 
thdy  were  administered  whilst  the  deceased  was  ill  of  small-pox,  and  the  medical 
witnesses  all  gave  it  as  their  opinion  that  the  administering  of  Morison's  pills  in  such 
doses  must  have  aggravated  the  disease  under  which  I  he  deceased  labored,  and  have 
accelerated  his  death ;  and  one  of  them  said,  that  the  deceased  died  of  small-pox 
heightened  by  the  treatment  he  had  received.  It  was  objected,  that  the  indictment 
was  not  supported  by  the  evidence,  which  only  proved  that  the  deceased  died  of  a 
natuml  disorder,  accelerated  by  improper  treatment.  It  might  be  conceded,  for  the 
sake  of  argument,  that  if  the  indictment  had  so  stated  the  case,  it  might  have  been 

(u)  Reg.  V.  Pym,  1  Cox  C.  C.  339.     Acquittal. 

(r)  Reg  V.  M'intyre,  2  Cox  C.  C.  379. 

(v)  1  Hale  428.  Lord  Hale  says,  that  thus  he  had  heard  that  learned  and  wise  judge, 
J.  Rolle,  frequently  direct.  See  Johnson's  case,  1  Lewin  164,  where  on  an  indictment  for 
maosUaghter  in  causing  a  death  by  a  blow  on  the  stomach,  on  a  surgeon  stating  that  a 
blow  on  the  stomach  in  this  state  of  things,  arising  from  passion  and  intoxication,  was 
calculated  to  occasion  death,  but  not  so  if  the  party  was  sober.  Hullock,  B.,  is  said  to 
have  directed  an  acquittal,  saying,  ''  that  where  the  death  was  occasioned  partly  by  a 
blow,  and  partly  by  a  predisposing  circumstance,  it  was  impossible  so  to  apportion  the 
•perations  of  the  several  causes  as  to  be  able  to  say  with  certainty  that  the  death  was 
immediately  occasioned  by  any  one  of  them  in  particular."  This  ruling  is  questioned  in 
Bcicoe  Cr.  Evid.  647,  and  as  it  should  seem  with  very  good  reason,  as  it  is  contrary  to 
Um  other  aathorities  upon  this  point.     C.  S.  G. 

(x)  Rez  V.  Martin,  5  C.  &  P.  128  (24  E.  C.  L.  R.),  Parke,  B. 
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sufficient;  but  the  indictment  made  quite  a  different  charge,  ru.,  that  the  party 
died  wholly  and  solely  of  a  mortal  sickness  caused  by  the  medicine  and  the  improper 
treatment.  Lord  Lyndhurst,  C.  B.,  *'  It  is  true  the  witnesses  do  not  say  whether 
the  deceased  would,  in  their  opinion,  have  died  of  the  small-pox  if  the  pills  had  not 
^,,^0-1  been  administered ;  but  they  all  *agree  in  this,  that  his  death  was  accelerated 
'  *  J  by  the  pills.  Now  their  evidence  being  translated,  comes  to  this,  that  the 
party  died  on  the  day  when  he  did  die,  viz.,  on  the  27th  of  June,  bj  reason  of 
taking  the  pills.  At  present,  therefore,  it  appears  to  me  that  the  indictment  is 
good."  And,  in  summing  up,  the  very  learned  Chief  Baron  adhered  to  the  opinion 
he  had  already  expressed  on  the  argument,  and  led  it  to  the  jury  to  say  **  whether 
the  death  of  the  deceased  had  been  occasioned  or  accelerated  by  the  medicines  ad- 
ministered by  the  prisoner.  (^) 

So  where  a  husband  was  indicted  for  the  manslaughter  of  his  wife  by  accelerating 
her  death  by  blows,  and  it  appeared  that  she  was  at  the  time  in  so  bad  a  state  of 
health  that  she  could  not  possibly  have  lived  more  than  a  month  or  six  weeks  under 
any  circumstances :  Coleridge,  J.,  told  the  jury  that  if  a  person  inflicted  an  injury 
upon  a  person  laboring  under  a  mortal  disease,  which  caused  that  person  to  die 
sooner  than  he  otherwise  would  have  done,  he  was  liable  to  be  found  guilty  of  man- 
slaughter, and  the  question  for  them  was  whether  the  death  of  the  wife  was  caused 
by  the  disease  under  which  she  was  laboring,  or  whether  it  was  hastened  by  the  ill 
usage  of  the  prisoner. (z) 

It  will  not  be  necessary  to  specify  the  particular  instances  of  the  more  gross  kinds 
of  wilful  murder  in  which  the  malignity  of  the  heart,  the  malice  prepense  which  has 
been  already  described,  is  apparent.     It  may,  however,  be  remarked,  that  of  all 
species  of  deaths,  that  by  poison  has  been  considered  as  the  most  detestable,  because 
it  can,  of  all  others,  be  least  prevented  by  manh(>od  or  forethought.     It  is  a  delibe- 
rate act,  necessarily  implying  malice,  however  great  the   provocation  may  hare 
been  ;(a)  and  on  account  of  its  singular  enormity  was  made  treason  by  the  22  Hen. 
8,  c.  9,  and  punishable  by  a  lingering  kind  of  death ;  but  this  statute  was  repealed 
by  the  1  Edw.  6,  c.  12,  ss.  10  &  13.(2»)     By  a  late  statute  administering  poison 
with  intent  to  murder,  though  no  death  should  ensue,  is  made  highly  penal,  which 
will  be  more  particularly  mentioned  in  its  proper  place.(c)* 

Self-murder  may  be  mentioned  as  a  peculiar  instance  of  malice  directed  to  the 
destruction  of  a  man's  own  life,  by  inducing  him  deliberately  to  pat  an  end  to  his 
existence,  or  to  commit  some  unlawful  malicious  act,  the  consequence  of  which  is 
his  own  death. (<Z)  It  has  been  already  stated,  that  a  person  killing  another,  apoD 
♦7041  ^^®  desire  or  command,  is  gidlty  of  murder,(c)  but  *in  this  case  the  pewon 
^  killed  is  not  looked  upon  as  a  felo  de  se,  inasmuch  as  his  assent,  being 
against  the  laws  of  (}od  and  man,  was  void.(/)     But  where  two  persons  agree  to 

(y)  Rex  V.  Webb,  1  M.  k  Rob.  405 ;  2  Lew.  196.     Verdict,  guilty. 
(z)  Reg.  V.  Fletcher,  Gloucester  Spr.  Ass.  1841.     MSS.     C.  S.  G.     See  Reg.  v.  Morton, 
3  F.  &  F.  492,  8.  p. 

(a)  1  East  P.  G.  c.  5,  s.  12,  p.  22.5,  s.  30,  p.  251  ;  4  Bla.  Gom.  200;  1  Hale  455. 

(b)  The  true  grounds  of  this  statute  of  Edw.  6,  which  was  repealed  bj  the  9  Geo.  4)C 
81,  have  been  much  discussed,  and  different  opinions  have  been  expressed  on  the  snl^tct 
by  many  great  lawyers.  See  the  opinions  of  Lord  Goke,  11  Co.  32,  a. ;  Eelyng«  C.  J.,K«1» 
32  ;  Lord  Holt,  Kel.  125;  and  Mr.  Justice  Foster  68,  69.  Mr.  Justice  Foster  considered  the 
enactments  of  the  statute  to  be  not  in  affirmance  of  the  common  law,  bat  by  way  of 
revival  of  it ;  to  this  solution  of  the  diflBculty  Mr.  Barrington  baa  made  some  objectioos 
(Obs.  on  the  Stat.  524),  which  have  been  observed  upon  by  the  editor  of  Mr.  Just  Foster's 
work,  in  his  Preface  to  the  second  edition. 

(r)  24  &  25  Vict.  c.  100,  s.  Ujpost,  Chap.  x. 

(d )  4  Bla.  Com.  189.  Oeeider  luy  mesme,  per  quel  act  il  oceide  per  presumption  aa  abiu  auxtf} 
est  greinder  offence  que  a  tuer  outer,  in  Hales  v,  Pettite,  Plowd.  261  (6).  The  4  Geo.  4,  c.52, 
regulates  the  mode  of  interment  of  the  remains  of  persons  found /e/o  de  <e. 

re)  Ante,  p.  670. 

(/)  1  Hawk.  P.  C.  c.  27,  s.  6.  An  attempt  to  commit  suicide  is  a  misdemeanor  at  com- 
mon law,  and  the  question  for  the  jury  is  whether  the  prisoner  had  a  mind  capable  of 

^  People  V.  Hartung,  4  Parker  C.  R.  71 ;  Stephens  v.  People,  Ibid.  396.  On  an  indiet- 
ment  for  murder  perpetrated  by  means  of  poison,  the  jnry  majr  find  the  prisoner  giiil^ ^ 
murder  in  the  second  degree :  State  v.  Dowel,  19  Conn.  388. 
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die  together,  and  one  of  them,  at  the  persuasion  of  the  other,  huys  poison  and  mixes 
it  in  a  potion,  and  both  drink  of  it,  and  he  who  bought  and  made  the  potion  sur- 
TircB  by  using  proper  remedies,  and  the  other  dies ;  it  is  said  to  be  the  better 
opinion,  that  he  who  dies  shall  be  adjudged  a/e/o  de  ae,  because  all  that  happened 
was  originally  owing  to  his  own  wicked  purpose,  and  the  other  only  put  it  in  his 
power  to  execute  it  in  that  particular  manner.(</)  Upon  a  principle  which  will 
presently  be  mentioned  more  fully,  if  a  man,  attempting  to  kill  another,  miss  his 
blow  and  kill  himself,(A)  or  intending  to  shoot  at  another,  mortally  wound  himself 
by  the  bursting  of  the  gun,(t)  he  \s/eio  de  se  ;  his  own  death  being  the  consequence 
of  an  unlawful  malicious  act  towards  another.  It  has  also  been  said,  that  if  A. 
strike  B.  to  the  ground,  and  B.  draw  a  knife  and  hold  it  up  for  his  own  defence, 
and  A.  in  haste  falling  upon  B.  to  kill  him,  fall  upon  the  knife  and  be  thereby 
killed,  A.  \%  fdo  de  se;(k)  but  this  has  been  doubted. (/)  A  husband  and  wife 
being  in  extreme  poverty  and  great  distress  of  mind,  the  husband  said  ^'  I  am  weary 
of  life,  and  will  destroy  myself,"  upon  which  the  wife  replied,  "If  you  do  I  will 
loo/'  The  man  bought  some  poison  mixed  it  with  some  drink,  and  they  both  par- 
took of  it.  The  husband  died,  but  the  wife,  by  drinking  salad  oil,  which  caused 
sickness,  recovered,  and  was  tried  for  the  murder  of  her  husband,  and  acquitted,  but 
solely  on  the  ground  that,  being  the  wife  of  the  deceased,  she  was  under  his  con- 
trol y  and  inasmuch  as  the  proposal  to  commit  suicide  had  been  first  suggested  by 
bim.  it  was  considered  that  she  was  not  a  free  agent,  and  therefore  the  jury,  under 
the  direction  of  the  judge  who  tried  the  case,  pronounced  a  verdict  of  not  gui]ty.(m) 
The  prisoner  was  indicted  for  the  murder  of  a  woman  by  drowning  her.  It 
appeared  that  thciprisoner  had  cohabited  with  the  deceased  for  several  months  pre- 
vious to  her  death,  and  she  was  with  child  by  him ;  they  were  in  a  state  of  extreme 
distress  ;  and  being  unable  to  pay  for  their  lodgings,  they  quitted  them  in  the  even- 
ing of  the  night  on  which  the  deceased  was  drowned,  and  had  no  place  of  shelter. 
They  passed  the  evening  together  at  the  theatre,  and  aflterwards  went  to  West- 
minster Bridge  to  drown  ^themselves  in  the  Thames ;  they  got  into  a  boat,  ruinr^K 
and  from  that  into  another  boat,  the  water  where  the  first  boat  was  moored  ^ 
BOt  being  of  sufficient  depth  to  drown  them.  They  talked  together  for  some  time 
in  the  boat  into  which  they  had  got,  the  prisoner  standing  with  his  foot  on  the 
edge  of  the  boat,  and  the  womtin  leaning  upon  him.  The  prisoner  then  found  him- 
idf  in  the  water;  but  whether  by  actual  throwing  of  himself  in,  or  by  accident,  did 
not  appear.  He  struggled  to  get  back  into  the  boat  again,  and  then  found  that 
the  womtin  was  gone ;  he  then  endeavored  to  save  her,  but  could  not  get  to  her,  and 
she  was  drowned.  In  his  statement  before  the  nrigistrate  he  said  that  he  intended 
to  drown  himself,  but  dissuaded  the  womin  from  following  his  example.  The 
learned  judge  told  the  jury,  that  if  they  believed  that  the  prisoner  only  intended 
to  drown  himself,  and  not  that  the  woman  should  die  with  him,  they  should  acquit 
Uie  prisoner;  but  that  if  both  went  to  the  water  for  the  purpose  of  drowning  them- 
sdves  together,  each  encouraged  the  other  in  the  commission  of  a  felonious  act,  and 
Uie  survivor  was  guilty  of  murder.  He  also  told  the  jury,  that  although  the  in- 
dictment charged  the  prisoner  with  throwing  the  deceased  into  the  water,  yet  if  he 
were  present  at  the  time  she  threw  herself  in,  and  consented  to  her  doing  it,  the  act 

eootemplating  the  act,  and  whether  in  fact  he  did  intend  to  take  away  his  life,  and  drunk- 
eanesa  in  this,  as  in  other  cases,  is  no  excuse  ;  but  it  is  a  material  fact  in  order  to  deter- 
mioe  whether  the  prisoner  really  intended  to  kill  himself:  Reg.  v.  Doody,  6  Cox  C.  C.  4G3, 
Wigbtman,  J. 

[g)  1  Hawk.  P.  C.  c.  27,  s.  6;  Keilw.  136;  Moor  754. 

\k)  1  Hale  412.  (i)  1  Hawk.  P.  C.  c.  27,  s.  4. 

\k)  3  Inst.  54  ;  Dalt.  c.  144. 

(/)  See  1  Hale  412,  who  considers  that  in  this  case  B.  is  not  guilty  at  all  of  the  death 
of  A.,  not  even  se  defendendo,  as  he  did  not  strike,  only  held  up  the  knife ;  and  that  A.  is 
Dot  a  felo  de  ««,  but  that  it  is  homicide  by  misadventure.  In  Hawk.  P.  C.  c.  27,  8.  5,  it 
Mems  to  be  considered  that  B.  should  be  adjudged  to  kill  A.  ie  de/endendo. 

(m)  Anonymous  case,  as  stated  by  Patteson,  J.,  in  Reg.  v.  Allison,  8  C.  &  P.  418  (34 
E.  C.  L.  R.).  The  case  is  reported  in  Moor  754.  Qiuere^  whether  they  were  husband  and 
wife;  the  report  begins,  '*  home  et  sa  feme  at/ant  longe  tempt  vioe  incontinent  ensemble."  And 
it  itat€8  that  a  special  verdict  was  found,  but  does  not  state  the  decision.  Sec  my  note, 
r,  p.  34,  at  to  the  decision  of  this  case.    C.  S.  G. 
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of  throwiDg  was  to  be  considered  as  the  act  of  both,  and  so  the  case  was  reached 
by  the  indictment.  The  jury  stated  that  they  were  of  the  opinion  that  br>th  the 
prisoner  and  the  deceased  went  to  the  water  for  the  purpose  of  drowning  themselves, 
and  the  prisoner  was  convicted.  And,  upon  a  case  reserved,  the  Judges  were  clear 
that  if  the  deceased  threw  herself  into  the  water  by  the  encouragement  of  the  pris- 
oner, and  because  she  thought  he  had  set  her  the  example  in  pursuance  of  their 
previous  agreement,  he  was  a  principal  in  the  second  degree,  and  was  guilty  of 
murder  ;  but  as  it  was  doubtful  whether  the  deceased  did  not  fall  in  by  accident,  it 
was  not  murder  in  either  of  them,  and  the  prisoner  was  recommended  for  a 
pardon. (n)  So  where  upon  an  indictment  for  the  murder  of  a  woman,  it  appeared 
that  the  prisoner  and  the  deceased,  who  passed  as  husband  and  wife,  being  in  very 
great  distress,  both  agreed  to  take  poison,  and  each  took  a  quantity  of  laudanum,  in 
the  presence  of  the  other,  and  both  lay  down  on  the  same  bed  together,  wishing  to 
die  in  each  other's  arms,  and  the  woman  died,  but  the  prisoner  recovered ;  Patte- 
son,  J.,  told  the  jury  that,  ^'  supposing  the  parties  in  this  case  mutually  agreed  to 
commit  suicide,  and  one  only  accomplished  that  object,  the  survivor  will  be  guilty 
of  murder  in  point  of  law.  It  may  be  said  that  they  were  both  under  the  influence 
of  what  is  called  'temporary  insanity,'  and  a  practice  has  of  late  years  been  pur — 
sued  by  coroners'  juries  of  finding  verdicts  to  that  effect  in  cases  which  do  not  at= 
all  justify  such  a  conclusion.  As  a  lawyer,  I  am  bound  to  say  that  such  verdicts 
are  wholly  unwarranted  by  the  law  of  this  country. "(o) 

i^t~(\f»-i       A  person  could  not  formerly  be  tried,  as  an  accessory  before  the  fact»  fo^ 
J   inciting  another  to  commit  suicide,  if  that  person  *committed  Buicide.(j>^ 
But  the  24  &  25  Vict.  c.  94,  s.  1 ,  seems  to  remove  this  difficulty.(9) 

In  order  to  make  an  abettor  to  a  murder  or  manslaughter  principal  in  the  felony 
he  must  be  present  aiding  and  abetting  the  fact  committed.     The  presence^  hoiv 
ever,  need  not  always  be  an  actual  standing  by  within  sight  or  hearing  of  the  fact:, 
for  there  may  be  a  constructive  presence,  as  when  one  commits  a  murder  att<5 
another  keeps  watch  or  guard  at  some  convenient  distance.(r)     But  a  person  msky 
be  present,  and,  if  not  aiding  and  abetting,  be  neither  principal  nor  accessory:  ms, 
if  A.  happen  to  be  present  at  a  murder  and  take  no  part  in  it,  nor  endeavor  to  pre- 
vent it,  or  to  apprehend  the  murderer,  this  strange  behavior,  though  highly  crimi- 
nal, will  not  of  itself  render  him  either  principal  or  accessory. («) 

If  several  persons  are  present  at  the  death  of  a  man,  they  may  be  guilty  of  difler- 
ent  degrees  of  homicide,  as  one  of  murder  and  another  of  manslaughter ;  for  if  there 
be  no  malice  in  the  party  striking,  but  malice  in  an  abettor,  it  will  be  murder  in 
the  latter,  though  only  manslaughter  in  the  former. (0     So  if  A.  assault  B.  of 
malice  and  they  fight,  and  A.'s  servant  come  in  aid  of  his  master,  and  B.  be  killed, 
A.  is  guilty  of  murder;  but  the  servant,  if  he  knew  not  of  A.'s  malioe,  is  guilty  of 
manslaughter  only.(w)     Several  persons  conspired  to  kill  Dr.  Ellis,  and  they  set 
upon  him  accordingly,  when  Salisbury,  who  was  a  servant  to  one  of  them,  seeinir 
the  affray  and  fighting  on  both  sides,  joined  with  his  master,  but  knew  nothing  of 
his  master's  design.     A  servant  of  Dr.  Ellis,  who  supported  his  master,  was  killed. 
The  Court  told  the  jury  that  malice  against  Dr.  Ellis  would  make  it  murder  in  all 
those  whom  that  malice  affected,  as  the  malice  against  Dr.  Ellis  would  imply  malice 
against  all  who  opposed  the  design  against  Dr.  Ellis:  but,  as  to  Salisbury,  it*  he  had 
no  malice,  but  took  part  suddenly  with  those  who  had,  without  knowing  of  the 
design  against  Dr.  Kllis,  it  was  only  manslaughter  in  him.     The  jury  found  Salis- 
bury guilty  of  manslaughter  and  three  others  of  murder,  and  the  three  were  exe- 
cuted, (r) 

It  has  been  decided  that  if  the  person  charged  as  principal  be  acquitted,  a  coo- 
viction  of  another  charged  in  the  indictment  as  present  aiding  and  abetting  him  id 

(n)  Rex  V.  Dyson,  R.  &  R.  523. 

(o)  Reg.  V.  Alison,  8  C.  &  P.  418  (34  E.  C.  L.  R.),  Patteson,  J. 

Ip)  Rex  V.  Russell,  R.  k  M.  C.  C.  R.  356;  Reg.  v.  Leddington,  9  0,  k  ?,  79  (38  B.C.L' 
R.),  Alderson,  B.,  ante^  p.  71. 
(q)  Ante,  p.  67. 
(r)  1  Hale  615 ;  Post.  350  ;  4  Bla.  Com.  34.     See  antey  p.  50. 


(*j  Post.  350  ;  1  Hale  439.  It)  1  East  P.  0.  5,  s.  1«,  p.  350. 

{u)  1  Hale  446 ;  ante,  p.  669.  (v)  Rex  v.  Salistmiy,  Plowd.  97. 
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ond  degree.(x)     So  that  if  A.  be  *indicted  for  murder,  or  manslaughter,   ^ 

1  G.  and  D.  for  being  present  and  assisting  A.,  and  A.  appears  not,  but  C.  and 
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I  murder,  is  good  :  for  (by  Holt,  0.  J.)  "  though  the  indictment  be  against  the 
BODer  for  aiding,  assisting,  and  abetting  A.,  who  was  acquitted,  yet  the  indict- 
Dt  and  trial  of  this  prisoner  is  well  enough,  for  all  are  principals,  and  it  is  not 
terial  who  actually  did  the  murder/X^)  -^^^  though  anciently  the  person  who 
re  the  fatal  stroke  was  considered  as  the  principal,  and  those  who  were  present 
log  and  assisting,  only  as  accessories ;  yet  it  has  long  been  settled  that  all  who 

present  aiding  and  assisting  are  equally  principals  with  him  who  gave  the 
ike  whereof  the  party  died,  though  they  are  called  principals  in  the 
'ee.(a 
D.fc 
appear,  they  shall  be  arraigned ;  and  if  convicted  shall  receive  judgment,  though 
neither  appear  nor  be  outlawed.(^)  And  if  A.  be  indicted  as  having  given  the 
rtal  stroke,  and  B.  and  C.  as  present,  aiding  and  assisting,  and  upon  the  evi- 
ice  it  appears  that  B.  gave  the  stroke,  and  A.  and  C.  were  only  aiding  and 
isting,  it  maintains  the  indictment,  and  judgment  shall  ba  given  against  them 
;  for  it  is  only  a  circumstantial  variance,  and  in  law  it  is  the  stroke  of  all  that 
re  present  aiding  and  abctting.(2;) 

Where  the  first  count  charged  Downing  as  principal  in  the  first  degree  in  the 
irder  of  W.  Cooper  by  shooting  him  with  a  gun,  and  Fowi/s  as  being  present 
lip^  and  abetting  Downing,  and  the  second  count  charged  Powys  as  principal  in 
5  first  degree,  alleging  that  he  "  afterwards  "  assaulted  "  the  said  W.  Cooper," 
.,  and  Downing  as  being  present  aiding  and  abetting  Powys ;  and  the  jury  found 
th  guilty,  but  added  they  were  not  satisfied  which  of  the  prisoners  fired  the  gun, 
t  were  satisfied  that  one  of  them  fired  the  gun,  and  that  the  other  was  present 
iiDg  and  abetting :  it  was  thereupon  submitted  that,  the  prisoners  being  charged 
ferently  in  the  two  counts,  the  jury  must  be  instnicted  to  find  them  guilty  on 
B  or  the  other  of  the  counts  only ;  but  Coltman,  J.,  thought  that,  as  the  evidence 
daily  supported  either  count,  it  was  not  necessary  to  give  any  such  direction,  and 
jrefore  told  them  that  if  they  were  satisfied  that  one  of  the  two  fired  the  gun, 
d  that  the  other  was  present  aiding  and  abetting,  they  were  both  liable  to  be 
md  guilty,  and  the  jury  returned  a  general  verdict  of  guilty ;  and,  upon  a  case 
lenrcd,  the  conviction  was  held  right,  for  both  counts  substantially  related  to  the 
ne  person  killed  and  to  one  killing.(a) 

Where  a  count  charged  Thorn  with  murder,  and  Tiller  and  Price  with  being 
eeent  aiding  and  abetting  in  the  commission  of  the  murder,  and  it  appeared  that 
bom  was  insane  at  the  time  of  committing  the  murder,  it  was  held  that  Tyler  and 
ice  could  not  be  convicted  on  this  count.(6)  Where  a  count  charged  Tyler  and 
ice  as  principals  in  the  first  degree  with  a  murder,  and  it  appeared  that  Thom, 

insane  person,  collected  a  number  of  persons  together,  who  armed  themselves, 
ving  a  common  purpose  of  resisting  the  lawfully-constituted  authorities,  Thom 
viog  declared  that  he  would  cut  down  any  constables  who  came  against  him,  and 
instable  having  come  with  his  assistants,  and  a  warrant  to  apprehend  Thom, 
kom,  in  the  presence  of  Tyler  and  Price,  who  were  two  of  his  party,  shot  one  of 
e  assistants ;  it  was  held  that  the  prisoners  were  guilty  of  murder  as  principals  in 
5  first  degree,  and  that  it  was  no  ground  of  defence  that  Thom  and  his  party  had 

distinct  or  particular  object  in  view  *when  they  assembled  together  and   tju^aq 
med  themselves ;  because,  if  their  object  was  to  resist  all  opposers  in  the  ^ 
mmission  of  any  breach  of  the  peace,  and  for  that  purpose  the  parties  assembled 
^ther  and  armed  themselves  with  dangerous  weapons,  however  blank  the  mind 

Thom  might  be  as  to  any  ulterior  purpose,  and  however  the  minds  of  the 

(ir^  Rex  V.  Wallis,  Salk.  334  ;  Rex  v.  Taylor.  1  Leach  360  ;  1  East  P.  C.  c.  5,  s.  121,  p.  351. 
{x)  1  Hale  437  ;  Plow.  Com.  100,  a. 
(y)  1  Hale  437  ;  Plow.  Cora.  97,  100,  Gythin's  case. 

(i)  1  Hale  438  ;  Plow.  Com.  98,  a ;  9  Co.  67,  b ;  Rex  v.  Mackally,  1  East  P.  C.  c.  5,  g.  121, 
350;  Turner's  case,  1  Lew.  177,  Parke,  B. ;  Reg.  v.  Phelps,  0.  A  M.  180  (41  E.  C.  L.  R.). 
(tf)  Reg.  r.  Downing,  1  Den.  C.  C.  52,  Maule,  J.,  ditn.  See  2  C.  &  K.  382  (61  E.  C.  L. 
),  for  the  indictment.  Now  the  proper  course  in  such  cases  would  be  simply  to  allege 
at  the  prisoners  murdered  according  to  the  24  k  25  Vict.  c.  100,  s.  6.  See  the  cases  as 
principals  in  the  second  degree,  ante,  p.  49,  et  seg. 
(k)  Reg.  V.  Tyler,  8  C.  &  P.  616  (34  E.  C.  L.  R.),  Lord  Denman,  C.  J.     Std  qusere. 
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prisoners  might  be  uuconscious  of  any  particular  object,  still,  if  they  contemplated 
a  resiistance  to  the  lawfully-constituted  authorities  of  the  country,  in  case  any  should 
come  against  them  while  they  were  so  banded  together,  there  would  be  a  common 
purpose,  and  they  would  be  answerable  for  anything  which  they  did  in  the  execu- 
tion of  it.(c) 

He  that  counsels,  commands,  or  directs  the  killing  of  any  person,  and  is  himself 
absent  at  the  time  of  the  fact  being  done,  is  an  accessory  to  murder  before  the 
fact.((/)  And  though  the  crime  be  done  by  the  intervention  of  a  third  person,  he 
that  procures  it  to  be  eommitted  is  an  accessory  before  the  fact;  so  that  if  A.  bid 
his  servant  to  hire  somebody,  no  matter  whom,  to  murder  B.  and  fiirnish  him  with 
money  for  that  purpose,  and  the  servant  procure  C,  a  person  whom  A.  never  saw 
or  heard  of,  to  do  it,  A.  is  an  accessory  before  the  fact.(e) 

If  A.  advise  B.  to  kill  another,  and  B.  does  it  in  the  absence  of  A.,  in  such  case 
B.  is  principal,  and  A.  is  accessory  in  the  murder.     And  this  holds,  even  though 
the  party  killed  be  not  in  rervm  nafurd  at  the  time  of  the  advice  given  ;  so  that  iT 
a  man  advise  a  woman  to  kill  her  child  as  soon  as  it  shall  be  born,  and  she  kills  it 
when  born  in  pursuance  of  such  advice,  he  is  an  accessory  to  the  murder.(/') 

It  is  a  rule,  that  he  who  in  any  wise  commands  or  counsels  another  to  commit^ 
an  unlawful  net,  is  accessory  to  all  that  ensues  upon  that  unlawful  act.     Thus,  i 
A.  commands  B.  to  beat  C,  and  B  beat  him  so  that  he  dies,  A.  being  absent,  B-» 
is  guilty  of  murder  as  principal,  and  A.  as  accessory ;  the  crime  having  been  com — 
mitted  in  the  execution  of  a  command  which  naturally  tended  to  endanger  the  lif^s 
of  another. (7)     And  d  fortiori^  therefore,  if  a  man  command  another  to  rob  an 
person,  and  he  in  robbing  kill  him,  the  person  giving  such  command  is  as  much  a 
accessory  to  the  murder,  as  to  the  robbery  which  was  directly  commanded :  and  i 
is  also  said,  that  if  one  command  a  man  to  rob  another,  and  he  kill  him  in  th< 
attempt  but  do  not  rob  him,  the  person  giving  such  command  is  guilty  of  tb 
murder,  because  it  was  the  direct  and  immediate  effect  of  an  act  done  in  executio 
of  a  command  to  commit  a  felony.(A) 

Where  an  indictment  charged  certain  persons  with  the  murder  of  N.  Batty  e^^t 
Paris,  and  the  prisoner  as  accessory  before  the  fact,  and  it  appeared  that  when  ttm^ 
Emperor  and  Empress  of  the  French  arrived  at  the  opera-house  in  the  Rue  Lap^^- 
letier,  Paris,  the  street  being  full  of  people,  as  the  carriage  approached  the  cntran<3»c 
two  grenades  were  first  thrown  and  exploded,  and  a  third  about  a  minute  ailerwar(^£, 
*7nQ1   ^"^  ^^^  Batty  was  one  of  the  Gardes  *de  Paris  on  duty  at  the  time,  amid 
J   that  he  died  of  wounds  caused  by  the  explosion ;  Lord  Campbell,  C.  J.,  affc«er 
citing  1  Russ.  C.  &  M.,(i)  told  the  grand  jury,  "  as  to  the  objection  that  the  pris- 
oner could  have  had  no  intention  that  those  who  were  killed  by  the  explosion  of  the 
grenades  should  be  put  to  death,  it  may  be  observed  that  such  a  question  can  only 
arise  where  the  principal  does  not  act  in  strict  comformity  with  the  plans  and  io- 
structions  of  the  accessory.     But  here,  if  the  prisoner  was  privy  to  the  plot,  the 
other  persons  in  throwing  the  grenades  as  they  did  must  be  considered  as  having 
acted  strictly  in  conformity  with  his  plans  and  instructions,  and  he  is  answerable  as 
accessory  for  the  consequences  "     And  after  citii^g  1  Russ.  C.  &  M.,(A:)  his  Lord- 
ship added :  "  The  approved  text  is,  *  was  the  event  alleged  to  be  the  crime  to  which 
the  accused  is  charged  to  be  accessory,  a  probable  consequence  of  the  act  he  com- 
mitted V  "(0 

But  if  the  crime  committed  be  not  the  direct  and  immediate  effect  of  the  act 
done  in  pursuance  of  the  command,  or  if  the  act  done  varies  in  substance  from  that 
which  was  commanded,  the  party  giving  the  command  cannot  be  deemed  an  acces- 
sory to  the  crime.      Thus  if  A.  persuade  B.  to  poison  C,  and  B.  accordtogiy 

(c)  Reg.  r.  Tyler,  Ibid.  (d)  1  Hale  435. 

(f)  Fost.  125. 

(/)  1  Hale  617 ;  2  Hawk.  P.  C.  c.  28,  8.  18 ;  4  Bla.  Com.  37  ;  Dy.  185. 

(y)  1  Hale  435  ;  2  Hawk.  P.  C.  c.  29,  s.  18  j  4  Blac.  Com.  37. 

(A)  2  Hawk.  P.  C.  c.  29,  s.  18. 

(1)  Anie^  p.  57,  from  *' An  accessory  before  the  fact"  to  '^accessories  before  the  <jwt." 

(A:)  Anit^  p.  62,  from  "where  the  principal  goes  beyond,"  Ac,  to  <*  instigation  of  A." 

\l)  Reg.  V.  Bernard,  1  F.  &  F.  240. 
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I  poison  to  C,  who  eats  part  of  it,  and  gives  the  rest  to  D.,  who  is 
d  by  it,  A.  is  guilty  of  a  great  misdemeaDor  only  in  respect  of  D.,  but 
ot  an  accessory  to  his  murder;  because  it  was  not  the  direct  and  imme- 
I  effect  of  the  act  done  in  pursuance  of  the  command.(m)  And  if  A. 
lael  or  command  B.  to  beat  C.  with  a  small  wand  or  rod,  which  would  not 
1  human  reason  cause  death,  and  B.  beat  C.  with  a  great  club,  or  wound  him 

a  sword,  whereof  he  dies,  it  seems  that  A.  is  not  accessory ;  because  there  was 
ommand  of  death,  nor  of  anything  that  could  probably  cause  death ;  and  B. 
rted  from  the  command  in  substance,  and  not  in  circumstance.(n)  But  if  the 
e  committed  be  the  same  in  substance  with   that  which  was  commanded,  and 

only  in  some  circumstantial  matters;  as  where  a  man  advises  another  to  kill  a 
)n  in  the  night,  and  he  kills  him  in  the  day ;  or  to  kill  him  in  the  fields,  and 
ills  him  in  the  town ;  or  to  poison  him,  and  he  stabs  or  shoots  him  ;  the  person 
ig  such  command  is  still  accessory  to  the  murder ;  for  the  subst4ince  of  the 
b:  commanded  was  the  death  of  the  party  killed,  and  the  manner  of  its  execu- 
18  a  mere  collateral  circumstance.(o) 

n  accessory  after  the  fact^  in  murder,  as  in  any  other  felony,  may  be  where  a 
)n,  knowing  a  murder  to  have  been  committed,  receives,  relieves,  comforts,  or 
ts  the  offender ;  as  to  which  kind  of  accessory  some  points  are  noticed  in  a 
er  chapter.(j9)  And  the  question  for  the  jury  in  such  a  case  is  whether  such 
ion  knowing  the  offence  had  been  committed,  was  either  assisting  the  ri^^r^o 
lerer  to  conceal  the  death,  or  in  any  way  enabling  him  to  evade  the  ^ 
ait  of  justice.( j)  It  may  be  here  observed,  however,  that  if  one  wounds  another 
ally,  and  after  the  wound  given,  but  before  death  ensues,  a  person  assists  or 
▼es  the  delinquent,  this  does  not  make  such  person  accessory  to  the  homicide; 
ill  death  ensues  there  is  no  felony  committed. (r) 
f  the  24  &  25  Vict.  c.  100,  s.  1,  "Whosoever  shall  be  convicted  of  murder 

suffer  death  as  a  felon." 

W5.  67.  "  In  the  case  of  every  felony  punishable  under  this  Act,  every  principal 
16  second  degree,  and  every  accessory  before  the  fact,  shall  be  punishable  in 
lame  manner  as  the  principal  in  the  first  degree  is  by  this  Act  punishable;  and 
f  accessory  after  the  fact  to  the  murder  shall  be  liable,  at  the  discretion  of  the 
•t,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three 
9,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 

labor.'' 
jc.  8.  "  Every  offence  which  before  the  commencement  of  the  Act  of  the  9 

4,  c.  31,  would  have  amounted  to  petit  treason,  shall  be  deemed  to  be  murder 
,  and  no  greater  offence;  and  all  persons  guilty  in  respect  thereof,  whether  as 
ripals  or  as  accessories,  sh<all  be  dealt  with,  indicted,  tried,  and  punished  as  prin- 
s  and  accessories  in  murder.''(«) 

)  Id.  Ibid.  Sed  qussre  et  vide  Reg.  v.  Michael^  2  M.  C.  C.  R.  120,  postj  and  1  Hale  431. 
I  1  Hale  436. 

a  Hawk.  P.  C.  c.  29,  s.  20 ;  4  Blac.  Com.  37. 

)  Ante^  p.  64 ;  and  see  Reg.  v.  Good,  1  C  &  K.  185  (47  E.  C.  L.  R.),  ante^  p.  47,  as  to 
e  being  accessory  after  the  fact  to  her  husband. 

Bex  p.  Greenacre,  8  C.  &  P.  35  (34  E.  C.  L.  R.),  Tindal,  C.  J.,  Coleridge  and  Colt- 

««. 

I  4  Blac.  Com.  38  ;  2  Hawk.  P.  C.  c.  29,  a.  35.  But  it  should  seem  that  he  is  accessory 
e  maliciously  wounding.     C.  S.  G. 

This  clause  is  taken  from  the  9  Geo.  4,  c.  31,  s.  2  ;  10  Geo.  4,  c.  34,  s.  3  (I).  Petit  Treason 
fc  breach  of  the  lower  allegiance  of  private  and  domestic  faith  ;  and  considered  as  pro- 
og  from  the  same  principle  of  treachery  in  private  life  as  would  have  led  the  person 
3riDg  it  to  have  conspired  in  public  against  his  liege  lord  and  sovereign.  At  common 
he  instances  of  this  kind  of  crime  were  somewhat  numerous  and  involved  in  some  uncer- 
f :  1  Hale  376;  but,  by  the  25  Edw.  3,  st.  5,  c.  2,  they  were  reduced  to  the  following 

: — 1.  Where  a  servant  killed  his  master.  2.  Where  a  wife  killed  her  husband.  3.  Where 
:cle9iastical  person,  secular  or  regular,  killed  his  superior,  to  whom  he  owed  faith 
obedience.  The  principles  relating  to  wilful  murder  were  also  applicable  to  the 
I  of  petit  treason,  which,  though  it  appears  to  have  been  sometimes  regarded  differ- 

[by  unwary  people,  as  Mr.  J.  Foster  says,  Fost.  323],  was  substantially  the  same 
ea  as  murder,  differing  only  in  degree  :  [Fost.  323,  327,  336  ;  4  Blac.  Com,  2031.     It 
narder  aggravated  by  the  circumstance  of  the  allegiance,  however  Iow^irVu^u  Vcw^ 
icrar  owed  to  the  deceased ;  and  in  consequence  of  that  c\rcvLma\axiC«  ot  %,%^li;c«i^%.>Xwo^^ 
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It  has  been  before  submitted,  that  a  statement  of  the  several  instances  of  gross 
and  direct  wilful  murder  cannot  be  thought  necessary.  But  there  arc  a  rariety 
of  cases  of  a  less  decided  character,  and  some  upon  which  doubts  have  arisen 
which  may  properly  be  here  considered.  An  apt  arrangement  of  them  is  a  matter 
of  some  difficulty  ;  but  the  following  order  seems  to  be  appropriate :  I.  Cases  of 
provocation.  IT.  Cases  of  mutual  combat.  III.  Cases  of  resistance  to  officers  of 
justice,  to  persons  acting  in  their  aid,  and  to  private  persons  lawfully  inteifering  to 
apprehend  felons,  or  to  prevent  a  breach  of  the  peace.  IV.  Cases  where  the  killing 
^,.«^-.  takes  place  in  the  prosecution  of  some  other  criminal,  '''unlawful,  or  wanton 
J  act.  V.  Cases  where  the  killing  takes  place  in  consequence  of  some  lawful 
act  being  criminally  oi  improperly  performed,  or  of  some  act  performed  without 
lawful  authority. 

Sec.  L — Cases  of  Provocation. 

As  the  indulgence  which  is  shown  by  the  law  in  some  cases  to  the  first  transport 
of  passion  is  a  condescension  to  the  frailty  of  the  human  frame,  to  the  furor  hrevisy 
which,  while  the  frenzy  lasts,  renders  a  man  deaf  to  the  voice  of  reason ;  so  the 
provocation  which  is  allowed  to  extenuate  in  the  case  of  homicide  must  be  some- 
thing which  a  man  is  conscious  of,  which  he  feels  and  resents  at  the  instant  the 
fact  which  he  would  extenuate  is  committed. (^)  All  the  circumstances  of  the  case 
must  lead  to  the  conclusion  that  the  act  done,  though  intentional  of  death  or  great 
bodily  harm,  was  nol;  the  result  of  a  cool  deliberate  judgment  and  previous  malig- 
nity of  heart,  but  solely  imputable  to  human  infirmity. (it)  For  there  are  manj 
trivial,  and  some  considerable  provocations,  which  are  not  permitted  to  extenuate 
an  act  of  homicide,  or  rebut  the  conclusion  of  malice,  to  which  the  other  circum- 
stances of  the  case  may  lead. 

No  breach  of  a  man's  tvord  or  promise;  no  trespass,  either  to  lands  or  goods;  no 
aflPront  by  bare  words  or  gestures,  however  false  and  malicious,  and  aggravated  with 
the  most  provoking  circumstances,  will  free  the  party  killing  from  the  guilt  of 
murder.(i;)  And  it  is  conceived  that  this  rule  will  govern  everj  case  where  the 
party  killing  upon  such  provocation  makes  use  of  a  deadly  weapon,  or  otherwise 
manifests  an  intention  to  kill,  or  do  some  great  bodily  harm.(t^) 

A.  passing  by  the  shop  of  B.  distorted  his  mouth,  and  smiled  at  him,  and  B. 
killed  him  :  this  was  held  murder;  for  it  was  no  such  provocation  as  would  abate 
the  presumption  of  malice  in  the  party  killing.(x) 

Dangerfield  was  sentenced  for  a  gross  libel  to  be  flogged  from  Newgate  to  TjborD, 
and  as  he  was  returning  from  Tyburn,  Frances,  a  barrister,  asked  him,  in  a  jeering 
way,  whether  he  had  run  his  heac  that  day;  he  replied  in  scurrilous  words; 
whereon  Frances  ran  him  into  the  eye  with  a  small  cane  in  his  hand  and  of  this 
wound  Dangerfield  died,  and  Frances  was  executed  for  his  murder.(^) 

If  A.  be  passing  along  the  street,  and  B.  meeting  him  (there  being  a  convenieot 
distance  between  A.  and  the  wall)  take  the  wall  of  him,  and  thereupon  A.  kill  B., 
this  is  a  murder ;  but  if  B.  had  justled  A.  this  justling  had  been  a  provocation, and 
would  have  made  it  manslaughter,  (a) 

„^-^ ,,-.       *If  there  be  a  chiding  between  husband  and  wife,  and  the  husband  strike 
*^-^  his  wife  thereupon  with  a  pestle,  so  that  she  dies  presently,  it  is  murder; 
and  the  chiding  will  not  be  a  provocation  to  extenuate  it  to  maaslaughter.(a) 

and  of  that  alone,  the  judgment  upon  a  conviction  was  more  grievous  in  one  case  than  ia 
the  other;  though  in  common  practice  nd  material  difference  was  made  in  the  mAOoerof 
the  execution.  As  the  offence  of  petit  treason  is  now  rendered  the  same  as  murder,  the 
course  is  always  to  indi'ct  for  murder,  and  it  has  therefore  been  thought  unnecessary  to 
reprint  the  chapter  on  Petit  Treason,  which  was  in  the  former  editions.     C.  S.  6. 

(t)  Post.  315.  (u)  1  East  P.  C.  c.  5,  s.  19,  p.  232. 

(v)  Post.  290;  1  Hawk.  P.  C.  c.  31,  s.  33  j  1  Hale  455;  Woodhead's  case,  1  Lewin  163, 
Hullock,  B. 

(it)  Post.  290,  291. 

(x)  Brain's  case,  1  Hale  455 ;  Cro.  Eliz.  778 ;  Kel.  131. 

(y)  Rex  V.  Prances,  3  Mod.  R.  68,  in  Rex  v.  Dangerfield. 

(z)  1  Hale  455.  But  this  case  probably  supposes  considerable  violence  aad  iasvlt  la 
the  justling. 

(a)  Crompt.  fol.  120  (a).    See  also  Kel.  64 ;  1  Hale  456. 
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A  woman  called  a  man,  who  was  sitting  drinking  in  an  alehouse,  ^'  a  son  of  a 
wkore"  upon  which  the  man  took  up  a  hroomstaff,  and  at  a  distance  threw  it  at 
her  and  killed  her ;  and  it  was  propounded  to  the  Judges  whether  this  was  murder 
or  manslaughter.  Two  questions  were  made,  1.  Whether  hare  words,  or  words  of 
this  nature  would  amount  to  such  a  provocation  as  would  extenuate  the  fact  into 
manslaughter.  2.  Admitting  that  they  would  not,  in  case  there  had  hecn  a  strik- 
ing with  such  an  instrument  as  necessarily  would  have  caused  death,  as  stahhing 
with  a  sword  or  shooting  with  a  pistol ;  yet  whether  this  striking,  so  improbable  to 
cause  death,  would  not  alter  the  case.  The  Judges  were  not  unanimous  upon  this 
case ;  and  a  pardon  was  recommended.(5) 

If,  without  adequate  provocation,  a  person  strikes  another  with  a  deadly  weapon, 
likely  to  occasion  death,  although  he  had  no  previous  malice  against  the  party,  yet 
he  is  to  be  presumed  to  have  had  such  malice  at  the  moment  from  the  circumstances, 
and  he  is  guilty  of  murder.(c)  Where,  therefore,  a  boy,  twelve  years  old,  who 
had  been  in  the  habit  of  going  to  a  cooper's  shop  and  taking  away  chips,  was  told 
one  morning  by  the  cooper's  apprentice  not  to  come  again  ;  he  however  went  again 
in  the  afternoon,  and  the  apprentice  spread  his  arms  out  to  prevent  his  reaching 
the  spot  where  ho  usually  gathered  the  chips,  on  which  the  boy  started  off,  and  in 
passing  a  work  bench,  took  up  a  whittle  (a  sharp-pointed  steel  knife  with  a  long 
handle)  and  threw  it  at  the  apprentice,  and  the  blade  of  the  whittle  entered  his 
body,  to  the  depth  of  four  inches,  and  caused  his  death ;  the  jury  having  found  him 
guilty  upon  an  indictment  for  manslaughter ;  Ilullock,  B.,  observed,  that  had  he 
been  indicted  for  murder,  the  evidence  would  have  sustained  the  charge.((/)  So 
where  on  an  indictment  for  wounding  it  appeared  that  Withy  and  two  women  met 
the  prisoner  at  midnight  on  the  highway,  and  some  words  passed  between  them  ; 
when  Withy  struck  the  prisoner,  who  then  made  a  blow  with  a  knife,  it  was  held 
that  unless  the  prisoner  apprehended  robbery  or  some  similar  offence,  or  danger  to 
life  or  some  serious  bodily  harm,  not  simply  being  knocked  down,  he  would  not  be 
jostificd  in  using  the  knife  in  self-defence. (e) 

In  a  case  where  it  was  decided  that  if  A.  give  slighting  words  to  B.,  and  B. 
thereupon  immediately  kill  him,  such  killing  would  be  murder  in  B.,  it  is  also  stated 
to  have  been  holden,  that  words  oi*  menace  or  hodtlj/  harm  would  amount  to  such  a 
provocation  as  would  reduce  the  offence  of  killing  to  manslaughter.(/)^  But  it 
should  be  observed  that  in  another  report  of  the  same  case  this  latter  position  is 
not  to  be  found. (r/)  And  it  seems  that  such  *word8  ought  at  least  to  be  r^c^io 
accompanied  by  some  act,  denoting  an  immediate  intention  of  following  them  ^ 
up  by  an  actual  assault.(A) 

Though  an  assault  made  with  violence  or  circumstances  of  indignity  upon  a 
tnau's  person,  and  resented  immediately  by  the  party  acting  in  the  heat  of  blood 
upon  that  provocation,  and  killing  the  aggressor,  will  reduce  the  crime  to  man- 
ihughter,  yet  it  must  by  no  means  be  understood  that  the  crime  will  be  so  czten- 
oated  by  any  trivial  provocation  which  in  point  of  law  may  amount  to  an  assault ; 

(b)  1  Hale  455.  456.  (c)  Per  Hullock,  B.,  Langstaffe's  case,  1  Lewin  162. 

(</)  Langstaffe's  case,  iupra.  (e)  Reg.  v.  Hewlett,  1  F.  &  F.  91,  Crowder,  J. 

(/)  Lord  Morley's  case,  1  Hale  455.  (y)  Kel.  55. 
(A)  1  East  P.  C'  c.  5,  s.  20,  p.  233. 

>  That  words  or  threats  are  not  a  sufficient  provocation  to  reduce  a  killing  to  man- 
•laughter,  see  State  v.  Jarrot,  1  Ired.  76  ;  State  v.  Barfield,  8  Ibid.  344 ;  State  v.  Mullen, 
14  La.  Ann.  570;  Wall  v.  State,  18  Tex.  682;  Lingo  v.  State,  29  Geo.  470;  Dupree  v, 
9t«te,  33  Ala.  380  ;  Hawkins  v.  State,  25  Geo.  207 ;  Rapp  v.  Comm.,  14  B.  .Mon.  614  ;  People 
9,  Lombard,  17  Cal.  31G;  State  v.  O'Connor,  31  Mo.  389;  People  v.  Butler,  8  Cal.  435. 
Mere  threats,  however  violent,  uttered  by  A.  that  he  would  kill  B.  on  sight,  having  then 
bii  gun  in  his  hand  and  saying  he  was  hunting,  does  not  justify  B.  in  lying  in  wait  and 
killiog  A. :  Lander  v.  State,  12  Texas  462.  For  other  cases  of  threats  by  the  deceased  to 
kill  the  prisoner  communicated  to  him  :  Myers  v.  State,  33  Texas  525 ;  People  v.  Scaggins, 
37  Cal.  676 ;  Pridgen  v.  State,  31  Texas  420 ;  Gonzale  v.  State,  Ibid.  495 ;  State  r.  Gregor, 
21  La.  Ann  473  ;  Ooker  u.  State,  20  Ark.  53  ;  Ripley  v.  State,  2  Head  217  ;  Kconer  v.  State, 
18  Geo.  194  ;  Atkins  v.  State.  16  Ark.  568  ;  Newcomb  v.  State,  37  Miss.  383.  As  to  fear 
of  personal  violence :  Merideth  v.  Comm.,  18  B.  Mon.  49;  Dupree  v.  State,  33  Ala.  380 ; 
Wesley  p.  State,  37  Miss.  327. 
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nor  in  all  cases  even  by  a  blow.(t)  Violent  acts  of  resentment,  bearing  no  propor- 
tion to  the  provocation  or  insult,  are  barbarous,  proceeding  rather  from  brutal 
malignity  than  human  frailty;  and  barbarity  will  often  make  ma\\ce.(ky 

If  a  person  kill  another  under  the  influence  of  provocation  occnsioned  by  a  blow, 
accompanied  by  very  aggravating  language,  if  the  blow  were  by  itself  insufficient 
to  reduce  the  crime  to  manslauschter,  possibly  the  aggravating  language  may  be 
taken  into  consideration  together  with  the  blow,  and  amount  to  such  a  provocation 
as  will  reduce  the  offence  to  manslaughter.     Upon  an  indictment  for  murder  it 
appeared  that  upon  the  evening  before  the  death  the  prisoner  and  the  deceased  had 
been  quarrelling,  and  that  the  deceased  had  used  very  aggravating  language,  as 
well  as  very  indecent  and  insulting  gestures  to  the  prisoner.     The  deceased  was 
found  dead  the  next  morning  with  a  wound  in  the  throat,  which  had  caused  her 
death,  and  had  been  inflicted  by  some  sharp  instrument,  such  as  a  razor.     Withia 
a  short  distance  of  the  deceased  there  was  lyins;  a  sweeping-brush  in  such  a  posi- 
tion that  it  might  be  supposed  to  have  fallen  from  the  hand  of  the  deceased,  sup- 
posing that  a  scuffle  had  taken  place  before  the  fatal  wound  had  been  inflicted. 
Pollock,  C.  B.,  in  summing  up  said,  "  It  is  true  that  no  provocation  by  words  only 
will  reduce  the  crime  of  murder  to  that  of  manslaughter ;  but  it  is  equally  true 
that  every  provocation  by  blows  will  not  have  this  effect,  particularly  when,  as  in 
this  case,  the  prisoner  appears  to  have  resented  the  blow  by  using  a  weapon  calcu- 
lated to  cause  death.     Still,  however,  if  there  be  a  provocation  by  blows,  which 
would  not  of  itself  render  the  killing  manslaughter,  but  it  be  accompanied  by  such 
provocation  by  means  of  words  and  gestures  as  would  be  calculated  to  produce  a 
degree  of  exasperation  equal  to  that  which  would  be  produced  by  a  violent  blow,  I 
am  not  prepared  to  say  that  the  law  will  not  regard  these  circumstances  as  reduc- 
ing the  crime  to  that  of  manslaughter  only."(0 

There  being  an  affray  in  the  street,  one  Stedman,  a  foot  soldier,  ran  hastily 
towards  the  combatants.  A  woman,  seeing  him  run  in  that  manner,  cried  oat, 
"You  will  not  murder  the  man,  will  you?"  Stedman  replied,  "What  is  that  to 
you,  you  bitch  V     The  woman  thereupon  gave  him  a  box  on  the  ear,  and  Stedman 

(t)  See  Rex  v.  Lynch,  5  C.  &  P.  324  (24  E.  C.  L.  R.),  per  Lord  Tenterden,  C,J.j  pott, 
p.  726. 

(k)  Per  Lord  Holt  in  Keate's  case,  Comb.  408. 

(/)  Reg.  V.  Sherwood,  1  C.  &  K.  556  (47  E.  C.  L.  R.). 

^  A.  seeks  B.  and  threatens  his  life  ;  they  meet;  a  quarrel  ensues;  B.  strikes  A.  with 
his  fist;  they  separate;  A.  attempts  to  arm  himself  with  a  stick,  which  he  is  unable  io 
do ;  again  stoops  to  raise  another  stick  or  billet  of  wood  of  a  dangerous  kind ;  whilst 
stooping  B.   stabs   him.     Held   that  this  was  not  murder,  but   manslaughter:  Allen  *• 
State,  5  Yerg.  453.    Where,  on  a  trial  of  an  indictment  for  murder,  the  facts  proved  show, 
on  the  part  of  the  prisoner,  %  deep  and  settled  hatred  towards  the  deceased,  mixed  up 
with  a  recent  combat,  the  difficulty  is  to  assign  the  homicide  to  its  proper  cause,  to  decide 
whether  it  was  committed  under  the  sole  influence  of  passion  justly  excited,  or  whether 
it  was  the  carrying  into  effect  of  a  settled  and  deliberate  purpose.     In  such  case  there  is 
no  rule,  and  can  be  none,  other  than  that  the  jury  must  draw  their  conclusions  from  all 
the  facts  of  the  case,  relying  upon  legal  presumptions,  so   far  as  these  are  applicable  to 
the  case :  State  v.  Ford,  1  Spears  146.     An  assault  is  in  general  such  prorocatioQ,  M  if 
the  party  striking  is  struck  again  and  death  ensue,  it  is  only  manslaughter.    In  deter- 
mining,  however,  whether  the  killing  upon  provocation  amounts  to  murder  or  man- 
slaughter, the  instrument  with   which  the  homicide  was  effected  must   be  taken  into 
consideration.     If  it  were  effected  with  a  deadly  weapon,  the  provocation  must  be  great 
indeed  to  extenuate  the  offence  to  manslaughter  :  if  with  a  weapon  or  other  means  not 
likely  or  intended  to  produce  death,  a  less  degree  of  provocation  will  be  sufficient.    The 
mode  of  resentment  must  bear  a  reasonable  proportion  to  the  provocation  :  Jacob  v.  State, 
3  Humph.  493.     The  question,  whether  a  weapou  is  a  deadly  weapon  or  not,  is  ooe  of  law 
for  the  court ;  but  when  it  has  been  left  to  the  jury,  as  it  is  for  the  benefit  of  the  accused, 
it  will  not  be  ground  for  a  new  trial :  State  r.  Collins,  8  Ired.  407. 

When  it  was  proved,  on  a  trial  for  murder,  that  the  deceased  and  the  prisoner  weit 
quarreling,  and  as  the  prisoner  approached  the  deceased  he  pitched  over  his  head  a  chair 
without  touching  him  and  with  no  apparent  intention  so  to  do,  it  was  held,  that  this  was 
no  provocation,  as  nothing  less  than  an  actual  assault  or  battery,  or  ao  attempt  toassailtt 
within  striking  distance,  is  a  legal  provocation  to  reduce  marder  to  manBlaaghter :  S^ 
V.  Barfield,  Ibid.  344. 
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truck  her  on  the  hrcast  with  the  pommel  of  his  sword.  The  woman  then  fled; 
lid  Stedman,  pursuing  her,  stahbed  her  in  the  back.  Tt  seemed  to  Holt,  C.  J., 
iiat  this  was  murder ,  a  single  box  on  the  *ear  from  a  woman  not  being  a  r^iy-ij^ 
tjficient  provocation  to  kill  in  such  a  manner^  after  Stedman  had  given  her  ^ 
blow  in  return  for  the  box  on  the  ear;  and  it  was  proposed  to  have  the  matter 
>and  specially ;  but  it  afterwards  appearing,  in  the  progress  of  the  trial,  that  the 
^oman  struck  the  soldier  in  the  face  with  an  iron  patten,  and  drew  a  great  deal  of 
lood,  it  was  holdcn  clearly  to  be  no  more  than  manslaughter. (m)  The  smart  of 
Ike  man's  wound,  and  the  efi^usion  of  blood,  might  possibly  have  kept  his  indigna- 
on  boiling  to  the  moment  of  the  fact.(7i) 
Mr.  Lutterel,  being  arrested  for  a  small  debt,  prevailed  on  one  of  the  officers  to 

0  with  him  to  his  lodgings,  while  the  other  was  sent  to  feteh  the  attorney's  bill, 

1  order,  as  Lutterel  pretended,  to  have  the  debt  and  costs  paid.  Words  arose  at 
16  lodgings  about  civility  money ^  which  Lutterel  refused  to  give ;  and  he  went  up 
JUTS,  pretending  to  fetch  money  for  the  payment  of  the  debt  and  costs,  leaving 
\%  officer  below.  He  soon  returned  with  a  brace  of  loaded  pistols  in  his  bosom ; 
hich,  at  the  importunity  of  his  servant,  he  laid  down  upon  the  table,  saying, 
He  did  not  intend  to  hurt  the  officers ;  but  he  would  not  be  ill  used."  The 
fioer,  who  had  been  sent  for  the  attorney's  bill,  soon  returned  to  his  companion  at 
le  lodgings;  and  words  of  anger  arising,  Lutterel  struck  one  of  the  officers  on  the 
loe  with  a  walking  cane,  and  drew  a  little  blood.  Whereupon  both  of  them  fell 
pon  him ;  one  stabbed  him  in  nine  places,  he  all  the  while  on  the  ground,  begging 
ir  mercy,  and  unable  to  resist  them ;  and  one  of  them  fired  one  of  the  pistols  at 
im  while  on  the  ground,  and  gave  him  his  death  wound.  And  this  is  reported  to 
ftve  been  holden  manslaughter  by  reason  of  the  first  assault  with  the  cane,(o) 
This  (says  Mr.  J.  Foster)  is  the  case  as  reported  by  Sir  John  Strange;  and  an 
ctraordinary  case  it  is ;  that  all  these  circumstances  of  aggravation,  two  to  one,  he 
elpless  and  on  the  ground,  begging  for  mercy,  stabbed  in  nine  places,  and  then 
aspatched  with  a  pistol ;  that  all  these  circumstances,  plain  indications  of  a  deadly 
svenge  or  diabolical  fury,  should  not  outweigh  a  slight  stroke  with  a  cane/'(j9) 

If  two  persons  fight,  and  one  overpower  the  other,  and  knock  him  down,  and 
len  strangle  him  with  a  rope,  this  is  murder.  Upon  an  indictment  for  murder 
f  strangling,  it  appeared  that  the  prisoner  had  said,  *^  We  quarrelled  about  some 
oney  I  had  won  from  him  ;  he  wanted  it  back,  and  I  would  not  give  it  to  him ; 
s  struck  me, and  I  Knocked  him  down;  he  got  up,  and  I  knocked  him  down  again, 
id  kicked  him,  and  then  I  put  a  rope  round  hu^  neck,  and  dragged  him  into  the 
tcb."  Patteson,  J.,  said  to  the  jury,  "  if  you  even  believe  the  prisoner's  state- 
Bot,  that  will  not  prevent  the  crime  from  being  murder,  and  reduce  it  to  man- 
lughter.  If  two  persons  fight,  and  one  of  them  overpowers  the  other,  and  knocks 
m  down,  and  then  puts  a  rope  round  his  neck,  *and  strangles  him,  that  pjicitic 
marder.  The  act  is  so  wilful  and  deliberate  that  nothing  can  justify  it."(^)  ^ 
As  an  assault,  though  illegal,  will  not  reduce  the  crime  of  the  party  killing  the 
noD  assaulting  him  to  manslaughter,  where  the  revenge  is  disproportionate  and 
rbarous,  much  less  will  such  personal  restraint  and  coercion  as  one  man  may 
rfolly  use  towards  another  form  any  ground  of  extenuation.     Two  soldiers  came 

eleven  o'clock  at  night  to  a  publican's,  and  demanded  beer,  which  he  refused, 
^ing  the  unseasonableness  of  the  hour,  aod  advised  them  to  go  to  their  quarters; 
hereupon  they  went  away,  uttering  imprecations.  In  an  hour  and  a  half  afler- 
,rdB,  when  the  door  was  opened  to  let  out  some  company,  who  had  been  detained 
sre  on  business,  one  of  them  rushed  in,  the  other  remaining  without,  and  renewed 
I  demand  for  beer ;  to  which  the  landlord  returned  the  same  answer ;  and  on  his 

[m)  StedmaD's  case,  Post.  292  ;  MS.,  Tracy  aod  Denton,  57 ;  1  East  P.  C.  c.  5,  s.  21, 
234. 

(ft)  Post.  292. 

{o)  Rex  0.  Tranter,  1  Stra.  49. 

\p)  Post.  293,  where  Mr.  J.  Foster  states  many  circumstances  of  the  case  which  the  re- 

rter  bad  omitted ;  and  also  the  direction  to  the  jury,  in  which  the  Chief  Justice,  upon 

tier  p'oands  than  the  first  assault  with  the  cane,  told  them  it  could  be  no  more  than 

UMlanghter.     See  this  case  more  fullj  stated,  pott^  Chap.  On  Mamlaughter, 

(f)  Bex  9.  Shaw,  6  C.  &  P.  372  (25  E.  C.  L.  R.),  Patteson,  J. 


715  Of  Murder.  [book  in. 

refusing  to  depart,  and  persisting  to  have  some  beer,  and  offering  to  lay  hold  of  the 
landlord,  the  latter  at  the  same  instant  collared  him ;  the  one  pushing  and  the  other 
pulling  each  other  towards  the  outer  door;  where  when  the  landlord  came  he  re- 
ceived a  violent  blow  on  the  head  with  some  sharp  instrument  from  the  other 
soldier,  who  had  remained  without,  which  occasioned  his  death  a  few  days  after- 
wards. Buller,  J.,  held  this  to  be  murder  in  both,  notwithstanding  the  previons 
struggle  between  the  landlord  and  one  of  them.  For  the  landlord  did  no  more  in 
attempting  to  put  the  soldier  out  of  his  house  at  that  time  of  the  nigbt,  and  after 
the  warning  he  had  given  him,  than  he  lawfully  might;  which  was  no  provocation 
for  the  cruel  revenge  taken ;  more  especially  as  there  was  reasonable  evidence  of  the 
prisoners  having  come  the  second  time  with  a  deliberate  intention  to  use  personal 
violence,  in  case  their  demand  for  beer  was  not  complied  with.(r) 

If  A.  stands  with  an  offensive  weapon  in  the  doorway  of  a  room  wrongfully  to 
prevent  J.  8.  from  leaving  it,  and  others  from  entering,  and  C,  who  has  right  io 
the  room,  struggles  with  him  to  get  his  weapon  from  him ;  upon  which  D.,  a 
comrade  of  A.'s,  stabs  C,  it  will  be  murder  in  D.  if  C.  dies.     A  drummer  and  a 
private  soldier  stopped  at  an  inn  with  a  deserter,  and  were  pressed  by  one  Martin  to 
enlist  him ;  and  they  gave  him  a  shilling  for  that  purpose,  but  they  had  no  authority 
to  enlist  anybody.     Martin  wanted  afterwards  to  go  away ;  but  they  would  not  let 
him,  and  a  crowd  collected.     The  drummer  drew  his  sword,  stood  in  the  doorway 
Sf  the  room  where  they  were,  and  swore  he  would  stab  any  one  who  offered  to  go 
away.     The  landlord,  however,  got  by  him ;  and  the  landlord's  son  seized  his  ann 
in  which  the  sword  was,  and  was  wresting  the  sword  from  him,  when  the  private, 
who  had  been  struggling  with  Martin,  came  behind  the  son,  and  stabbed  him  in 
the  back.     He  was  indicted  upon  the  statute  43  G.  3,  and  it  was  urged  for  the 
prisoner,  that  the  soldiers  had  a  right  to  enlist  Martin,  and  to  detain  him ;  and  that 
^71 R1   ^^^^^^  ^^^  ensued,  the  offence  would  not  have  been  murder;  but,  ^upoa 
^  the  point  being  saved,  the  Judges  were  all  of  a  contrary  opinion.(«) 

In  cases  of  provocation  of  a  slighter  kind,  not  amounting  to  an  assault,  as  the 
ground  of  extenuation  would  be  that  the  act  of  resentment,  which  has  unhappily 
proved  fatal,  did  not  proceed  from  malice,  or  a  spirit  of  revenge,  but  was  intended 
merely  for  correction  ;  so  the  material  inquiry  will  be,  whether  malice  must  be  ia- 
ferred  from  the  sort  of  punishment  inflicted,  from  the  nature  of  the  instrument 
used,  or  from  the  manner  of  the  chastisement. (/)  For  if,  on  any  sudden  provoca- 
tion of  a  slight  nature,  one  person  beat  another  in  a  cruel  and  unusual  manner,  w 
that  he  dies,  it  is  murder  by  express  malice;  though  the  person  so  beating  the 
other  did  not  intend  to  kill  him.(u) 

Thus  the  case  which  had  been  before  mentioned,  where,  upon  a  chiding  between 
husband  and  wife,  the  husband  struck  his  wife  with  a  pe8tle,(i;)  proceeded  upon  the 
ground  of  the  pestle  being  an  instrument  likely  to  endanger  life.(f«)  And  it  is 
probable  that  the  doubt  which  was  felt  by  some  of  the  judges  in  a  case  where  a 
man,  upon  being  called  by  a  woman  *'  a  son  of  a  whore,"  took  up  a  broomstaff  and 
threw  it  at  her,  and  killed  her,(x)  arose  from  the  consideration  that  the  instnunent 
was  not  such  as  was  likely,  when  thrown  from  the  given  distance,  to  have  occtaioDed 
death,  or  great  bodily  harm.(y) 

And  in  order  to  negative  malice,  in  a  case  where  death  has  ensued  from  a  blow 
not  likely  to  have  produced  death,  or  mortal  disease,  all  circumstances  of  aggrava- 
tion (though  not  sufficient  to  warrant  giving  a  deadly  blow)  will  be  material.^    One 

(r)  Rex  V.  Willoughbj  and  another,  Bodmin.  Sam.  Ass.  1791,  MS. ;  1  East,  P.  C  c.  5, 
8.  56,  p.  288. 

(«)  Rex  V.  Longden,  MS.,  Bailey,  J.,  and  R.  k  R.  228. 

(t)  1  East  P.  G.  c.  5,  8.  22,  p.  235,  and  s.  23,  p.  238,  9. 

(u)  4  Blac.  Com.  199.  (o)  Ante,  p.  Y12. 

Iw)  1  East  P.  C.  c.  5,  s.  22,  p.  235.  (x)  Ante,  p.  712. 

(y)  1  East  P.  C.  c.  5,  s.  22,  p.  236. 


J 

1  Malice  is  presumed  from  the  use  of  a  deadly  weapon :  State  v.  Decklotts,  19  Iowa  447; 
SUte  V.  Shippey,  10  Minn.  223  ;  Smith  v.  Comm.,  1  Durall  224 ;  Woodaides  ».  SUWt  * 
Plow.  656;  Head  v.  State,  44  Miss.  731;  Evans  v.  State,  Ibid.  762;  State  t.  GUli^t  < 
Clarke  287  ;  but  not  conclusively  so  :  State  .v.  Newton,  4  Nev.  410.    See  ifi^  AX^  ^ 
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FreexnaD,  a  soldier,  was  in  a  public-house  drinkiug,  and  asked  a  girl  who  was  sitting 
tliere  to  drink  with  him :  upon  which  one  Ann  Simpson,  with  whom  he  had 
cohabited,  seised  his  pot,  abused  him  very  much,  and  threw  down  his  beer.  Free- 
man then  caught  the  pot  from  her,  and  struck  her  twice  on  the  head  with  it :  the 
blood  gushed  out,  and  she  was  taken  to  the  hospital,  where  the  wound  was  examined, 
ftod  did  not  appear  dangerous,  being  about  a  quarter  of  an  inch  deep :  but  it  pro- 
duced an  erisjpelas,  which  caused  an  inflammation  of  the  brain,  and  the  woman  died. 
The  witness,  who  saw  the  blows,  did  not  think  the  prisoner  intended  to  do  the 
woman  any  grievous  bodily  harm.  Gibbs,  C.  B.,  told  the  jury,  that  if  the  disease 
which  caused  the  death  originated  from  the  wound,  it  was  the  same  as  if  the  wound 
bad  caused  the  death  ;  that  the  primary  cause  was  to  be  considered ;  that  the  aggra- 
vation, though  not  constituting  a  provocation  which  would  extenuate  the  giving  a 
deadly  blow,  would  palliate  the  giving  a  moderate  blow ;  and  he  left  it  to  the  jury 
whether  those  blows  were  such  as  were  likely  to  be  followed  by  death,  or  by  a 
disease  likely  to  terminate  in  death.  The  jury  thought  that  the  blows  were  not  of 
this  kind,  and  the  prisoner  was  found  guilty  of  manslaughter  only.(2;) 

The  nature  of  the  instrument  used  has  been  much  considered  in  *the  e^tr^ 
Mlowing  case: — The   prisoner's  son  fought  with   another  boy,  and  was  *- 
beaten ;  he  ran  home  to  his  father  all  bloody,  who  presently  took  a  cudgel,  ran 
three-quarters  of  a  mile,  and  struck  the  other  boy  upon  the  head,  upon  which  he 
died.(a)     This  was  ruled  manslaughter,  because  done  in  a  sudden  heat  and  passion; 
Irat  upon  this  case  Mr.  J.  Foster  makes  the  following  remarks  :(h)  "  Suifely  the 
provocation  was  not  very  grievous.     The  boy  had  fought  with  one  who  happened 
to  be  an  over-match  for  him,  and  was  worsted ;  a  disaster  slight  enough,  and  very 
fireqaent  among  boys.     If  upon  this  provocation  the  father,  after  running  three- 
quarters  of  a  mile,  had  set  his  strength  against  the  child,  had  despatched  him  with 
a  hedge  stake,  or  any  other  deadly  weapoo,  or  by  repeated  blows  with  his  cudgel,  it 
must,  in  my  opinion,  have  been  murder ;  since  any  of  these  circumstances  would 
have  been  a  plain  indication  of  malice }  but  with  regard  to  these  circumstances, 
whh  what  weapon,  or  to  what  degree,  the  child  was  beaten.  Coke  is  totally  silent. 
But  Groke(c)  sets  the  case  in  a  much  clearer  light,  and  at  the  same  time  leads  his 
readers  into  the  true  grounds  of  the  judgment.     His  words  are,  ^  Rowley  struck 
the  child  with  a  small  cudgel,  of  which  stroke  he  afterwards  died.'     I  think  it  may 
be  fairly  collected  from  Croke^s  manner  of  speaking,  and  Godholt's  report,(^/)  that 
Uie  accident  happened  hy  a  single  stroke  with  a  cudgel  not  likely  to  destroy^  and 
that  death  did  not  immediately  ensue.     The  stroke  was  given  in  heat  of  blood,  and 
Dot  with  any  of  the  circumstances  which  import  malice,  and  therefore  manslaugh- 
ter.    I  observe  that  Lord  Raymond  lays  great  stress  on  this  circumstance  :  that  the 
Mtroke  was  with  a  cudgel^  not  likely  tokiUJ\ey 

J 2)  Rex  V.  Freeman,  0.  B.  Jan.  1814,  S.,  Bayley,  J. 
a)  Rowley's  case,  12  Rep.  87  ;  s.  c,  1  Hale  453,  in  which  report  the  words  are,  "  and 
kes  C   that  he  dies."     Mr.  J.  Foster,  in  citing   the  case,  says,  that  the  father,  after 
r^Doing  three-quarters  of  a  mile,  beats  the  other  boy,  *' who  dieth  of  this  beating:" 
^oat.  294. 

b)  Post.  294.  (c)  Cro.  Jac.  296. 

\d)  Godb.  182.     It  is  there  said  to  have  been  a  **  rod,"  meaning  probably  a  small  wand. 
>)  2  Lord  Raym.  1498.     Ante,  note  (a), 

State,  33  Geo.  303 ;  Clem  r.  State,  31  Ind.  480;  Miirphj  v.  State,  Ibid.  511;  Bradley  d. 
Bute,  Ibid.  492:  Donnellan  r.  Comm.,  7  Buck  G76 ;  IJill  v.  State,  41  Geo.  484  ;  State  v, 
HTgLrd,  5  Harring.  496 ;  State  v.  West,  6  Jones   (Law)  505 ;  Comm.  v.  Braugham,  6  Buck 

Whether,  on  the  trial  of  an  indictment  for  homicide,  the  weapon,  alleged  to  have  been 
Used,  is  a  deadly  weapon  or  not,  is  a  question  for  the  court,  not  for  the  jury :  State  v. 
Oollios,  8  Ired.  407.  Whether  an  instrument  by  which  death  is  occasioned,  if  it  be  in 
r%ct  as  described  by  the  testimony,  be  one  by  which  death  may  or  may  not  be  probably 
K«aaed,  is  a  question  of  general  reason,  and  therefore  proper  for  the  court;  and  if  it  be 
doobtful  whether  it  would  probably  cause  death,  the  court  should  direct  a  conviction  for 
felAttalaaghter  only :  State  v.  Craton,  6  Ired.  164.  And  see  State  0.  Ostrander,  IS  Iowa 
435;  StAte  v.  Dineen,  10  Minn.  407  ;  Flonrnoy  v.  State,  16  Texas  31. 

i  A  father  is  informed  on  the  evening  of  one  day  that  his  son,  a  small  boy,  has  been 
WttBtonlj  whipped  by  a  man.    He  meets  the  man  on  the  evening  of  the  next  day^aiidtA\«tv 
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Where  upon  a  special  verdict  it  was  found  that  the  prisoner,  having  employed 
her  daughter-at-law,  a  child  of  ten  years  old,  to  reel  some  yarn,  and  finding  some  of 
the  skeins  knotted  threw  at  a  child  a  four-legged  sfool^  which  struck  her  on  the 
right  side  of  the  head  on  the  temple,  and  caused  her  death  soon  after  the  blow  so 
given ;  and  the  stool  was  of  sufl&cient  size  and  weight  to  give  a  mortal  blow,  but  the 
prisoner  did  not  intend,  at  the  time  she  threw  the  stool,  to  kill  the  child ;  the 
matter  was  considered  as  of  great  difficulty,  and  no  opinion  was  ever  delivered  by 
the  Judges.(/)  The  doubt  appears  to  have  been  principally  upon  the  question, 
whether  the  instrument  was  such  as  would  probably,  at  the  given  distance,  have 
occasioned  death  or  great  bodily  harm.(^) 

Where  A  finding  a  trespasser  upon  his  land,  in  the  first  transport  of  his  passion, 
beat  him  and  unluckily  killed  him,  and  it  was  holden  to  be  manslaughtcr,(^)  it 
must  be  understood  that  he  beat  the  trespasser,  not  with  a  mischievous  intentioD, 
but  merely  to  chasfise  him,  and  to  deter  him  from  a  future  commission  of  such  a 
*71ft1  ^''^sp^^-*  ^or  if  A.  had  knocked  his  brains  out  with  a  bill  or  hedge  stake, 
^  or  had  killed  him  by  an  outrageous  beating  with  an  *ordinary  cudgel,  be- 
yond the  bounds  of  a  sudden  resentment,  it  would  have  been  murder ;  these  circum- 
stances being  some  of  the  genuine  symptoms  of  the  Tnala  jnens^  the  heart  bent  upon 
mischief,  which  enter  into  the  true  notion  of  malice  in  the  legal  sense  of  the 
word.(0  Moir  having  been  greatly  annoyed  by  persons  trespassing  upon  his  farm, 
repeatedly  gave  notice  that  he  would  shoot  any  one  who  did  so,  and  at  length  dis- 
charged a  pistol  nt  a  person  who  was  trespassing,  and  wounded  him  in  the  thi^, 
which  led  to  erysipelas,  and  the  man  died :  he  was  convicted  of  murder,  and 
executed.  (A:) 

It  seems  therefore,  that  it  may  be  laid  down,  that  m  all  cases  of  slight  provoca- 
twn,  if  it  may  be  reasonably  collected  from  the  iceapon  made  use  of  or  from  catjf 
other  circumstance^  that  the  party  intended  to  kill.,  or  to  do  some  great  bodily  harm^ 
such  homicide  will  be  murder.     Accordingly,  where  a  parker,  finding  a  boy  steaJiog 
wood  in  his  master's  ground,  bound  him  to  his  horse's  tail  and  beat  him,  and  the 
horse  taking  fright,  and  running  away,  the  boy  was  dragged  on  the  ground  till  his 
shoulder  was  broken,  whereof  he  died  ;  it  was  ruled  murder;  for  it  was  not  only  an 
illegal,  but  a  deliberate  and  dangerous  act;   the  correction  was  excessive,  and 
savored  of  cruel  ty.(/) 

It  should  be  furthered  remembered,  upon  the  grounds  which  have  been  before 
mentioued,(;yi)  that  the  plea  of  provocation  will  not  avail  where  there  is  evidence  of 

(/)  Hazel's  case,  1  Leach  368. 

{ff}  I  East  P.  G.  c.  5,  s.  22,  p.  236. 

(A)  1  Hale  473. 

(i)  1  Post.  291. 

(k)  Moir's  case,  Rose.  Or.  E.  717,  Lord  Tenterden,  C.  J.  See  this  case  as  stated  in  B«x 
V.  Price,  7  C.  &  P.  178  (32  E.  C.  L.  R.).  Moir  had  gone  home  to  fetch  his  pistols  tfter  be 
found  the  deceased  trespassing,  and  the  deceased  persisted  in  trespassing,  and  someaogr/ 
words  passed  before  the  pistol  was  discharged. 

(/)  Hailowav's  case,  Cro.  Car.  131  ;  Palm.  545;  1  Hawk.  P.  C.  c.  39,  s.  42;  W.Jones 
198  ;  1  Hale  453  ;  Kel.  127  ;  1  East  P.  C.  c.  5,  s.  22,  p.  237. 

(m)  Ante,  p.  669. 

with  his  fists  and  feet  beats  and  stamps  him,  whilst  he  is  unresisting,  with  so  much  ^'^^ 
lence  that  the  man  dies  from  the  effects  of  the  beating  on  the  next  night.  Thisismarder: 
M'Whirt's  case,  3  Gratt.  594. 

^  That  a  trespass  is  not  sufficient  provocation  to  reduce  the  killing  to  manslaughter. 
See  Comm.  v.  Drew,  4  Mass.  391  ;  State  v.  Morgan,  3  Tred.  186  ;  Nolea  v.  Sut€,  26  Ala.  31; 
People  r.  Divine,  1  Edm.  S.  C.  594  ;  State  v.  M'Donald,  4  Jones  (Law)  19;  Lyon  ».  State, 
22  Geo.  399 ;  People  v.  Norton,  4  Mich.  67  ;  Harrison  v.  State,  24  Ala.  67 ;  State  9,  Ban- 
don,  8  Jones  (Law)  463  ;  State  v.  Skippey,  10  Minn.  223. 

What  a  man  may  not  do  directly,  he  may  not  do  indirectly.  A  man  may  nottherefbrt 
place  instruments  of  destruction  for  the  protection  of  his  property,  when  he  would  no' 
be  authorized  to  take  life  with  his  own  hands  for  its  protection:  State  v.  Moon,  31  Cons. 
477.  A  man  has  a  right  to  order  another  to  leave  his  house,  bat  he  has  no  right  to  pn' 
him  out  by  force  until  gentle  means  fail ;  and  if  he  attempts  to  ase  violence  in  Uie  ovtstty 
and  is  slain,  it  will  not  be  murder  in  the  slayer,  if  there  is  no  previona  maUct-:  Vi*C0f** 
State,  3  Engl.  451. 
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jpm»  mcUice.(n)     In  such  case  not  even  previous  blows  or  struggling  will  extenu- 
ie  homicide.* 

The  prisoner,  with  the  deceased,  who  was  his  brother,  and  some  neighbors,  were 
rinking  in  a  friendly  manner  at  a  public  house ;  till  growing  warm  in  liquor,  but 
yt  intoxicated,  the  prisoner  and  the  deceased  began  in  idle  sport  to  pull  and  push 
leh  other  about  the  room.  They  then  wrestled ;  one  fell,  and  soon  afterwards  they 
iajed  at  cudgels  by  agreement.  All  this  time  no  token  of  anger  appeared  on 
ther  side,  till  the  prisoner  in  the  cudgel-play  gave  the  deceased  a  smart  blow  on 
16  temple.  The  deceased  thereupon  grew  angry ;  and  throwing  away  his  cudgel, 
Ofled  in  with  the  prisoner,  and  they  fought  a  short  space  in  good  earnest :  but  the 
impany  interposing,  they  were  soon  parted.  The  prisoner  then  quitted  the  room 
I  aogtr ;  and  when  he  got  into  the  street,  was  heard  to  say,  **  Damnation  seize  me 
I  do  not  fetch  something,  and  stick  him !"  And  being  reproved  for  using  such 
nireasions,  he  answered,  ^'  I'll  be  damned  to  all  eternity  if  I  do  not  fetch  some- 
Linff  and  run  him  through  the  body  I''  The  deceased  an^  the  rest  of  the  company 
mtiDued  in  the  room  where  the  affray  happened ;  and  in  about  half  an  hour  the 
riaoner  returned,  having  put  off  a  thin  slight  coat  he  had  on  when  he  quitted  the 
lom,  and  put  on  one  of  a  coarse  thick  cloth.  The  door  of  the  room  being  open 
to  the  street,  the  prisoner  stood  leaning  against  the  door-post,  his  left  hand  in  his 
I0OID,  and  a  ^cudgel  in  his  right,  looking  in  upon  the  company,  but  not  r.^^^  q 
Miking  a  word.  The  deceased  seeing  him  in  that  posture,  invited  him  ^ 
to  the  company :  but  the  prisoner  answered,  "  I  will  not  come  in."  "  Why  will 
m  not  ?"  said  the  deceased.  The  prisoner  replied,  "  Perhaps  you  will  fall  on  me 
id  beat  me."  The  deceased  assured  him  he  would  not ;  and  added,  ^^  besides,  you 
link  yourself  as  good  a  man  as  me  at  cudgels,  perhaps  you  will  play  at  cudgels 
1th  me."  The  prisoner  answered,  ^^  I  am  not  afraid  to  do  so,  if  you  will  keep  off 
»iir  fists."  Upon  these  words  the  deceased  got  up  and  went  towards  the  prisoner, 
ho  dropped  the  cudgel  as  the  deceased  was  coming  up  to  him.  The  deceased  took 
I  the  cudgel,  and  with  it  gave  the  prisoner  two  blows  on  the  shoulder.  The 
noner  immediately  put  his  right  hand  into  his  bosom,  and  drew  out  the  blade  of  a 
tck  sword,  crying,  ^'  Damn  you,  stand  off,  or  I'll  stab  you ;"  and  immediately, 
ithout  giving  the  deceased  time  to  step  back,  made  a  pass  at  him  with  the  sword, 
It  missed  him.  The  deceased  thereupon  gave  back  a  little;  and  the  prisoner 
lortening  the  sword  in  his  hand,  leaped  forward  towards  the  deceased  and  stabbed 
im  to  the  heart,  and  he  instantly  died.  The  Judges  unanimously  agreed,  that 
lere  were  in  this  case  so  many  circumstances  of  deliberate  malice  and  deep  revenge 
Q  the  defendant's  part,  that  his  offence  could  not  be  less  than  wilful  murder.  He 
owed  he  would  fetch  something  to  stick  htm,  to  run  him  through  the  body. 
iHiom  did  he  mean  by  him  f  Every  circumstance  in  the  case  showed  that  he 
MtDt  his  brother.  He  returned  to  the  company,  provided,  to  appearance,  with  an 
rdinary  cudgel,  as  if  he  intended  to  try  skill  and  manhood  a  second  time  with  that 
eipon :  but  the  deadly  weapon  was  all  the  while  carefully  concealed  under  his 
Mit;  which  most  probably  he  had  changed  for  the  purpose  of  concealing  the 

(n)  Sec  Reg.  v.  Sattler,  D.  k  B.,  C.  C.  525,  pott,  p.  763. 

'  No  proYocatioD,  however  grieTOus,  will  excuse  from  the  crime  of  murder,  when  from 
19  weapon  or  the  manner  of  the  assault,  an  intention  to  kill  or  to  do  some  great  bodily 
\rm  was  manifest:  State  v.  Ferguson,  2  Hill  619.  Two  persons  quarrel,  and  one  throws 
brick-bat  at  the  other,  who  has  privately  armed  himself  with  a  deadly  weapon  and  keeps 

concealed,  in  expectation  of  the  affray,  and  on  such  assult  being  made  upon  him,  irome- 
ifttcly  draws  forth  the  weapon,  and  with  it  kills  the  assailant,  though  then  retreating; 
iiy  find  this  killing,  murder  in  the  second  degree.  Held,  npon  these  circumstances,  even 
itbOQt  proof  of  any  previous  malice,  the  verdict  could  not  be  disapproved  :  Slaughter  v. 
onm.,  11  Legh.  681.  The  circumstance  that  the  prisoner,  after  the  killing,  wipes  the 
lUb  with  which  the  fatal  wound  is  inflicted,  is  not  so  controlling  or  so  insignificant  as 
'  warrant  the  prisoner  in  calling  for  the  charge  that  it  is  not  evidence  of  murder  or  to 
•tify  the  court  in  instructing  the  jury  that  it  was.  It  is  a  fact  evincing  coolness  and 
lAfloMessiony  and  as  such  is  proper  to  be  left  to  the  jury,  in  connection  with  the  other 
teaaiBtAoces  of  the  case,  for  them  to  determine  whether  the  killing  was  with  malice 
CMttboaght  or  in  sadden  lieat  and  passion:  Pierson  o.  State,  12  Alab.  149. 
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weapon.  He  stood  at  the  door,  refusing  to  come  nearer,  but  artfiillj  drew  on  the 
discourse  of  the  past  quarrel ;  and  as  soon  as  he  saw  his  brother  disposed  to  engage 
a  second  time  at  cudgels,  he  dropped  his  cudgel  and  betook  him  to  the  deadly 
weapon,  which  till  that  moment  he  had  concealed.  He  did  indeed  bid  his  broth^ 
stand  off:  but  he  gave  him  no  opportunity  of  doing  so  before  the  first  pass  was 
made.  His  brother  retreated  before  the  second  :  but  he  advanced  as  fast,  and  took 
the  revenge  he  had  vowed.  The  circumstance  of  the  blows  before  the  sword  wis 
produced,  which  probably  occasioned  the  doubt,  did  not  alter  the  case,  nor  did  the 
precedent  quarrel ;  because,  all  circumstances  considered,  he  appeared  to  have  re- 
turned with  a  deliberate  resolution  to  take  a  deadly  revenge  for  what  had  passed: 
and  the  blows  were  plainly  a  provocation  sought  on  his  part,  that  he  might  execute 
the  wicked  purpose  of  his  heart  with  some  color  of  excuse.(o)* 

In  the  foregoing  case  it  was  considered  that  the  blows  with  the  cudgel  were  a 
provocation  sought  by  the  prisoner,  to  give  occasion  and  pretence  for  the  dreadfiil 
vengeance  which  he  meditated ;  and  it  should  be  observed,  that  where  the  provo- 
cation is  sought  by  the  party  killing,  and  induced  by  his  own  act,  in  order  to  afford 
him  a  pretence  for  wreaking  his  malice,  it  will  in  no  case  be  of  any  avail.(j)) 
^7201  '^^^^  where  A.  and  B.  having  fallen  out,  A.  said  he  '''would  not  strike,  but 
^  would  give  B.  a  pot  of  ale  to  strike  him ;  upon  which  B.  did  strike,  and  A. 
killed  him,  it  was  held  to  be  murder.(^)  So  where  A.  and  B.  were  at  some  differ- 
ence ;  A.  bade  B.  take  a  pin  out  of  his  ( A.'s)  sleeve,  intending  to  take  the  occtfion 
to  strike  or  wound  B*. ;  B.  accordingly  took  out  the  pin,  and  A.  struck  him  and 
killed  him  ;  and  this  was  ruled  murder :  first,  because  it  was  no  provocation  when 
B.  did  it  by  the  consent  of  A. ;  and,  secondly,  because  it  appeared  to  be  a  malicious 
and  deliberate  artifice,  by  which  to  take  occasion  to  kill  B.(r) 

Where  upon  an  indictment  for  maliciously  wounding  under  the  9  Geo.  4,  c.  31, 
it  appeared  that  some  words  passed  between  the  prisoner  and  a  third  person,  after 
which  he  walked  up  and  down  the  passage  of  the  house  with  a  sword-stick  in  liis 
hand,  with  the  blade  open,  and  was  heard  to  say,  ^'  If  any  man  strikes  me  I  will 
make  hiui  repent  it.''  He  was  desired  to  put  up  the  stick,  which  he  refiised  to  do; 
and  shortly  after  the  prosecutor,  ignorant  of  what  had  occurred,  but  perceiving  the 
prisoner  was  creating  a  disturbance,  struck  the  prisoner  twice  with  his  fist,  when 
the  prisoner  stabbed  him ;  Mr.  Baron  Parke  told  the  jury,  "  If  a  person  receiTeea 
blow,  and  immediately  avenges  it  with  any  instrument  that  he  may  happen  to  hiTe 
in  his  hand,  then  the  offence  will  be  only  manslaughter,  provided  the  blow  is  to  be 
attributed  to  the  passion  of  anger  arising  from  that  previous  provocation ;  for  anger 
is  a  passion  to  which  good  and  bad  men  are  both  subject.  But  the  law  requires 
two  things :  first,  that  there  should  be  that  provocation ;  and  secondly, .that  the 
fatal  blow  should  be  clearly  traced  to  the  influence  of  passion  arising  from  that  pro- 
vocation.(s)  There  is  no  doubt  here,  but  that  a  violent  assault  was  committed;  bat 
the  question  is,  whether  the  blow  given  by  the  prisoner  was  produced  by  the  passion 
of  anger  excited  by  that  assault  *t  If  you  see  that  a  person  denotes,  by  the  manner 
in  which  he  avenges  a  previous  blow,  that  he  is  not  excited  by  a  sudden  transport 
of  passion,  but  under  the  influence  of  that  wicked  disposition,  Uiat  bad  spurit,  which 

(o)  Mason's  case,  Post.  132  ;  1  East  P.  C.  c.  5,  s.  23,  p.  239. 

\p)  1  East  P.  C.  c.  5,  8.  23,  p.  239. 

\q)  1  Hawk.  P.  C.  c.  31,  8.  24.  (r)  1  Hale  456. 

(»)  Reg.  V.  Kirkham,  8  C.  &  P.  115  (34  E.  C.  L.  R.),  per  Coleridge,  J.,  s.  P. 

^  Upon  a  quarrel  one  of  the  parties  retreated  about  fifty  yards,  appareotlj  with  ft 
desire  of  avoiding  a  conflict;  the  other  party  pursued,  with  his  arm  uplifted,  and  wbeo 
he  reached  his  opponent  stabbed  and  killed  him,  the  latter  having  stopped  and  first 
struck  him  with  his  fist.  Held^  that  this  was  a  clear  case  of  murder :  State  v.  Howell,  9 
Jred.  485. 

When  the  prisoner  attacked  the  deceased  who  shot  at  him,  held  no  jastification :  Liago 
A>,  State,  29  Geo.  470  ;  People  v.  Honshall,  10  Cal.  53. 

If,  after  angry  words,  the  prisoner  took  up  an  axe  and  approached  the  deceased,  who 
liad  sufficient  ground  to  believe  that  death  or  great  bodily  harm  was  intended,  and  he 
struck  the  prisoner  in  self  defence,  such  blow  will  not  be  a  proTocation  to  redoce  the 
crime  to  manslaughter :  State  v.  Baker,  1  Jones  (Law)  267.    . 
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the  law  terms  "  malice,"  in  the  definition  of  wilful  murder,  then  the  offence  would 
not  be  manslaughter.  Suppose,  for  instance,  a  blow  were  given,  and  the  party 
Btmck  beat  the  other's  head  to  pieces  by  continued,  cruel,  and  repeated  blows ;  then 
jon  could  not  attribute  that  act  to  the  passion  of  anger,  and  the  offence  would  be 
marder.  And  so,  if  you  find  that  before  the  stroke  is  given,  there  is  a  determina- 
tion to  punish  any  man,  who  gives  a  blow,  with  such  an  instrument  as  the  one 
which  the  prisoner  used :  because  if  you  are  satisfied  that  before  the  blow  was  given 
the  prisoner  meant  to  give  a  wound  with  such  an  instrument,  it  is  impossible  to 
attribute  the  giving  such  wound  to  the  passion  of  anger  excited  by  that  blow ;  for 
no  man  who  was  under  proper  feelings,  none  but  a  bad  man  of  a  wicked  and  cruel 
disposition,  would  really  determine  beforehand  to  resent  a  blow  with  such  an  in- 
strument."(^) 

On  a  trial  for  murder,  it  appeared  that  the  prisoner  and  his  son  were  wrestling 
on  a  floor  together,  the  son  being  uppermost,  the  ^son  got  up,  and  went  to  r^^oi 
the  door,  and  the  prisoner  took  up  a  coal  pick,  and  threw  it  at  deceased  and   ^ 
hit  him  on  the  back.     The  deceased  said  it  hurt  him,  and  the  prisoner  said  he 
would  have  his  revenge.     The  deceased  stood  at  the  door  with  his  hands  against  it, 
when  the  prisoner  took  a  knife  off  the  table  and  jobbed  the  deceased  with  it  on  the 
left  side.     The  deceased  said,  ^^  Father,  you  have  killed  me !"  and  retreated  a  few 
ptoes  into  the  street,  reeling  as  he  went.     A  person  told  the  prisoner  he  had 
stabbed  his  son.     He  said,  **  Joe,  I  will  have  my  revenge !"     The  deceased  came 
into  the  house  again,  and  the  prisoner  stabbed  him  again  iu  the  lefl  side.     There 
wu  also  evidence  of  expressions  of  ill  will  by  the  prisoner  towards  the  deceased, 
and  of  threats  uttered  a  short  time  before.     Coleridge,  J.,  told  the  jury  that  ^'in 
iome  instances  you  must  feel  certain,  from  the  acts  of  the  party,  that  he  had  a 
srudge.     Suppose  a  man  destroyed  another  by  poison ;  if  it  were  proved  that  he 
had  previously  bought  the  poison  and  prepared  the  cup,  although  he  should  have 
had  a  quarrel  with  the  party  at  the  very  time  of  administering  it,  you  could  not 
doubt  that  there  was  express  malice.     If  a  person  has  received  a  blow,  and  in  the 
oonaequent  irritation  immediately  inflicts  a  wound  that  occasions  death,  that  will  be 
manslaughter.     But  he  shall  not  be  allowed  to  make  this  blow  a  cloak  for  what  he 
does ;  and  therefore,  as  in  the  case  of  poisoning,  though  there  have  been  an  actual 
quarrel,  and  the  deceased  shall  have  given  a  great  number  of  blows,  yet  if  the 
party  inflict  the  wound,  not  in  consequence  of  those  blows,  but  in  consequence  of 
previous  malice,  all  the  blows  would  go  for  nothing.     So,  in  the  present  case,  if 
there  was  a  stab  given  in  consequence  of  a  grudge  entertained  a  day  or  two  before, 
•U  that  passed  between  these  parties  at  the  very  time  must  go  for  nothing,  for  the 
nmple  reason,  that  the  blows  were  not  the  cause  of  the  crime."     After  observing 
on  the  danger  of  relying  on  the  previous  threats,  the  very  learned  Judge  pro- 
eeeded,  ^'  Then  I  will  suppose  that  all  was  unpremeditated  till  C.  came,  and  then 
the  case  will  stand  thus,  the  father  and  son  have  a  quarrel,  the  son  gets  the  father 
down,  the  son  has  the  best  of  it,  and  the  father  has  received  considerable  provoca- 
tion; and  if  when  he  got  up  and  threw  the  pick  at  the  deceased,  he  had  at  once 
killed  him,  I  should  have  said  at  once  that  it  was  manslaughter.     Now  comes  the 
more  important  question  (the  son  having  given  no  further  provocation),  whether  in 
truth  that,  which  was  in  the  first  instance  sufficient  provocation,  was  so  recent  to 
the  actual  deadly  blow,  that  it  excused  the  act  that  was  done,  and  whether  the 
father  was  acting  under  the  recent  sting  or  had  time  to  cool,  and  then  took  up  the 
deadly  weapon.     I  told  you  just  now  he  must  be  excused  if  the  provocation  was 
recent,  and  he  acting  on  its  sting,  and  the  blood  remained  hot:  but  you  must  con- 
sider all  the  circumstances,  the  time  which  elapses,  the  prisoner's  previous  conduct, 
the  deadly  nature  of  the  weapon,  the  repetition  of  the  blows ;  beouus<^,  though  the 
kw  condescends  to  human  frailty,  it  will  not  indulge  human  ferocity.     It  considers 
Mm  to  be  a  rational  being,  and  requires  that  he  should  exercise  a  reasonable  con- 
trol over  his  passions.'X^) 

On  a  trial  for  murder,  it  appeared  that  the  prisoner,  on  the  evening  of  the  day 

(I)  Rex  V,  Thomas,  7  C.  &  P.  817  (32  E.  C.  L.  R.).  Parke,  B. 

(if)  Reg.  0.  Kirkham,  8  G.  &  P.  115  (34  E.  C.  L.  R.),  Colerid^^^I. 
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*7991  ^^  ^^'^<i^  ^^  ^^  discharged  from  the  Coldstream  '^'Guards,  went  to  a  publi^ 
"'J  house  in  company  with  his  brother  and  another  person;  there  were  two  more 
soldiers  in  the  house,  and  the  deceased  was  sitting  with  them :  a  dispute  arose  about 
paying  the  reckoning,  and  a  fight  took  place  between  the  prisoner  and  one  Ba^ 
rows:  in  the  scuffle  B.  fell  down  by  the  fire-place  on  his  knees,  and  the  deceased 
jumped  over  the  table  and  struck  the  prisoner :  the  deceased  was  turned  out  bj  the 
landlord,  but  admitted  again  in  about  ten  minutes,  and  the  parties  all  remained 
drinking  together  afler  that  for  a  quarter  of  an  hour,  when  the  prisoner  and  hifl 
brother  went  out;  the  deceased  remained  about  a  quarter  of  an  hour  afler  the 
prisoner,  and  then  lei\ ;  the  prisoner  and  the  deceased  were  both  in  liquor ;  the  de- 
ceased tried  to  get  out  directly  afler  the  prisoner  lefl,  but  was  detained  by  the 
persons  in  the  room;  as  soon  as  they  let  him  go,  he  jumped  over  the  table,  aad 
went  out  of  the  house,  saying  as  he  went,  that  if  he  caught  them  he  would  serve 
them  out :  the  deceased  was  a  person  who  boabted  of  his  powers  as  a  fighter ;  the 
deceased  followed  the  prisoner  and  his  brother  into  a  mews  not  far  from  the  public- 
house  where  they  had  been  drinking ;  and  a  witness,  who  lived  near,  stated  that  he 
heard  a  noise,  and  went  to  the  door  of  his  house,  and  then  heard  a  bayonet  fall  oo 
the  ground,  and  on  going  out  heard  one  Crofl  crying  out  *' Police,  police;  a  man  is 
stabbed !"  and  on  going  up  found  the  deceased  lying  on  the  ground  wounded. 
Croft  stated  that  he  was  near  and  heard  voices,  which  induced  him  to  run  towards 
a  bar,  and  when  within  a  yard  of  the  bar  he  heard  a  blow  like  the  blow  of  a  fist, 
this  was  followed  by  other  blows ;  afler  the  blows  he  heard  a  voice  say  *^  take  that!" 
and  in  half  a  minute  the  same  voice  said,  *'he  has  stabbed  me!"  the  deceased  then 
ran  towards  him,  and  said,  ^^I  am  stabbed!"  and  soon  fell  on  the  ground:  the 
prisoner  was  soon  aflerwards  taken  into  custody,  and  was  then  bleeding  at  the 
nose;  the  prisoner  had  not  any  side-arms;  but  his  brother  had  a  bayonet:  for  the 
defence  the  brother  stated  that  when  they  got  about  twenty  yards  through  the  btr 
mentioned  by  Crofl,  he  heard  somebody  say  something,  and  deceased  came  up  and 
struck  him  on  the  back  of  the  head,  which  caused  him  to  fall  down,  and  his  bayo- 
net fell  out  of  the  sheath  upon  the  stones,  and  the  deceased  picked  it  up,  and  fol- 
lowed the  prisoner  who  had  gone  on  ;  there  was  a  great  struggle  between  them,  aad 
very  shortly  after  the  deceased  cried  out  **  I  am  stabbed  !'*     A  surgeon  proved  that 
there  were  wounds  on  the  prisoner's  hands,  such  as  would  be  made  by  stabs  of  a 
bayonet,  and  that  his  back  was  one  uniform  bruise.     Bosanquet,  J.,  told  the  jaiji 
*'  the  question  for  you,  on  a  careful  consideration  of  the  whole  evidence,  will  be, 
whether  the  prisoner  was  guilty  of  either  murder  or  manslaughter,  or  whether  the 
circumstances  of  the. case  were  such  as  to  entitle  him  to  an  acquittal;  whether  he 
is  guilty  of  murder  or  manslaughter,  or  whether  his  act  was  justifiable  or  excusa- 
ble :  upon  the  question  of  whether  it  amounts  to  murder  you  have  to  consider  this: 
did  the  prisoner  enter  into  a  contest  with  an  unarmed  man,  intending  to  avail  him- 
self of  a  deadly  weapon  ?     For  if  he  did,  it  will  amount  to  murder.     But  if  he  did 
not  enter  into  the  contest  with  an  intention  of  using  it,  then  the  question  will  be, 
did  he  use  it  in  the  heat  of  passion  in  consequence  of  an  attack  made  upon  him  f 
nifjo^-i   ^^  ^^  ^^^1  ^^^^  i^  *m\\  be  manslaughter.     But  there  is  another  questioD, 
^  did  he  use  the  weapon  in  defence  of  his  life  ?    Before  a  person  can  sTail 
himself  of  that  defence,  he  must  satisfy  the  jury  that  that  defence  was  necessary; 
that  he  did  all  he  could  to  avoid  it ;  and  that  it  was  necessary  to  protect  his  own 
life,  or  to  protect  himself  from  such  serious  bodily  harm  as  would  give  a  reasonable 
apprehension  that  his  life  was  in  immediate  danger.     If  he  used  the  weapon,  haying 
no  other  means  of  resistance,  and  no  means  of  escape,  in  such  case,  if  he  retreated 
as  far  as  he  could,  he  will  be  justified."(v) 

Upon  an  indictment  for  murder,  it  appeared  that  the  prisoner,  a  very  powerful 
man,  had  met  the  deceased,  an  old  umbrella-seller,  whom  he  did  not  appear  to  have 
known,  at  a  public-house,  and  he  took  hold  of  one  of  his  umbrellas  and  asked  what 
it  would  be,  and  the  deceased  said  a  shilling ;  the  prisoner  offered  fomrpenoe,  and 
thereupon  idle  talk  took  place,  from  which  it  appeared  that  the  deoeaaed  was 

(v)  Reg.  V,  Smith,  8  C.  &  P.  160  (34  E.  C.  L.  R.),  Bosanquet  and  Coltmaa,  JJ.,  tfd 
BollaDd,  B. 
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amioyed  at  the  trifling  value  set  on  the  umbrella,  and  the  prisoner  at  some  of  the 
remarks  of  the  deceased.  The  deceased  was  sroing  away,  when  he  tripped,  and 
though  the  witness  did  not  see  the  prisoner  put  out  his  foot  to  trip  him  up,  it 
appeared  that  he  had  done  so,  for  the  deceased  angrily  said  that  if  he  did  that 
again  he  would  knock  him  down,  or  something  to  that  efiect.  The  deceased  then  was 
again  going  away,  when  he  again  tripped  and,  as  would  appear  from  the  same  cause. 
Thereupon  the  deceased  turned  and  struck  the  prisoner  as  hard  as  he  could  on  the 
head  with  an  old  umbrella,  the  handle  of  which  (not  very  strong)  was  broken  with 
the  blows.  The  prisoner  said  nothing  while  the  blows  were  being  given,  nor  was  he 
aeen  to  draw  anything,  nor  was  it  seen  whether  he  had  a  knife  in  his  hand  before ; 
if  not,  he  must  then,  or  immediately  afterwards  have  drawn  it  out  of  his  pocket  and 
nnelasped  it ;  for  immediately  aflcr  he  was  seen  to  strike  out  at  the  deceased,  and 
the  latter  staggered  away,  and  was  found  to  have  received  a  wound  in  the  stomach, 
ioflicted  with  such  force,  that  the  weapon  went  right  through  to  the  spine,  severing 
an  artery,  and  so  causing  death  in  a  short  time.  The  prisoner  was  found  to  have 
an  open  clasp-knife  in  his  hand,  and  a  minute  afler  he  said,  ^^  I  have  given  him 
thiB,'*  showing  it.  £rle,  C.  J.,  told  the  jury  that  the  essence  of  the  crime  of  mur- 
der is  the  malice,  and  the  law  implies  malice  where  one  has  killed  another  by  the 
use  of  a  deadly  weapon,  unless  the  circumstances  rebut  the  inference,  and  reduce 
the  offence  to  manslaughter.  The  circumsUinces  of  the  case  do  rebut  the  inference 
of  malice,  if  they  show  that  the  blow  was  given  in  the  heat  of  passion  arising  on  a 
sodden  provocation,  and  before  the  passion  had  time  to  cool.  Thip  you  are  to  judge 
of.  In  the  present  case  the  quarrel  was  sudden ;  the  knife  was  a  clasp-knife,  such 
ifl  might  naturally  be  carried  about  the  person,  and  was  not  fetched  for  the  pur- 
pose ;  and  the  deceased  struck  the  first  blow,  and  struck  repeated  blows ;  these 
bows  were  not  severe  enough  to  excuse  the  use  of  a  deadly  weapon  (especially  as 
the  prisoner  was  so  much  the  more  powerful  man,  and  had  not  used  his  natural 
weapons)  ;  but  if  they  excited  a  passion,  in  the  heat  of  which  the  *prisoner  r*^.^ « 
gave  the  fatal  blow,  then  you  may  find  him  guilty  of  manslaughter,  a  crime  ^ 
which  greatly  varies  in  intensity,  and  may  come  very  nearly  up  to  murder."(ir) 

On  an  indictment  for  murder  it  appeared  that  the  prisoner  and  his  wife,  who  had 
been  to  look  for  him,  came  home  about  midnight:  he  was  not  sober,  and  she  up> 
braided  him  for  staying  out  so  late :  he  took  some  money  out,  and  she  said  he  could 
treat  other  persons  and  not  her ;  he  then  took  down  a  sword  from  a  shelf,  pulled 
it  out  of  the  sheath,  and  struck  her  on  the  back  with  the  fiat  part  of  it;  her 
daughter  ran  to  the  door ;  the  mother  attempted  to  follow  her,  and  her  daughter 
took  hold  of  her  hand  to  pull  her  through ;  the  father,  according  to  the  daughter's 
init  account,  went  to  his  wife  at  the  door,  and  ran  the  sword  int  >  her  lefl  side ;  but 
it  appeared  that  she  could  not  see  the  actual  thrust;  a  wound  nine  inches  long  was 
fimnd  in  the  lefl  side  which  caused  the  death.  She  stated  in  her  husband's  pres- 
ence that  he  had  done  it  with  a  sword.  The  authorities  cited  ante^  p.  667,  having 
been  referred  to,  Cresswell,  J.,  after  referring  to  them,  said,  *'  This  is  expressed 
more  intelligibly  by  the  late  Mr.  J.  Littledale,  who  says  that  '  malice'  in  its  legal 
•enae,  denotes  a  wrongful  act,  done  intentionally,  without  just  cause  or  excuse."(x) 
Therefore  if  you  think  the  prisoner  used  the  weapon  wilfully,  then  that  is  such 
aalioe  as  the  law  requires.  The  great  question  for  your  consideration  is  whether 
iSke  wound  was  given  wilfully.  If  done  by  the  accident  of  the  woman  rushing  on 
the  sword,  the  prisoner  would  not  be  responsible.  If  you  can  find  any  evidence  that 
he  need  the  sword  carelessly,  and  that,  without  intending  to  inflict  the  wound,  he 
onued  it,  then  he  is  guilty  of  manslaughter;  but  if  he  used  it  intending  to  inflict  a 
woond,  then  he  is  guilty  of  murder.  When  there  is  a  contest  the  law  makes  great 
allowances  for  blows  and  a  personal  encounter,  but  not  for  words.  If,  therefore,  in 
eODSeqnence  of  words,  the  prisoner  was  provoked,  and  intended  to  do  the  dccesised 

(tp)  Reg.  r.  Eagle,  2  F.  &  F.  827.  If  the  statement  of  facts  in  this  case  could  be  relied 
apoo,  the  caie  ought  to  have  been  left  to  the  jury  to  decide  whether  the  prisoner  did  not 
bring  the  blows  on  himself  by  tripping  up  the  deceased  twice  over  in  order  that  he  might 
ate  the  knife,  in  which  case  it  would  have  been  murder.     See  Rex  v.  Thomas,  ante^  p. 

Tie. 

(x)  See  thii  passage  in  note  (t),  anUf  p.  668. 
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a  grievous  injury,  that  is  no  justification  or  alleviation  of  the  offence.  There  is  no 
evidence  of  any  conflict  or  of  any  provocation  in  law.  If  the  prisoner  used  the 
sword  intending  to  do  a  serious  injury,  that  is  such  evidence  of  malice  as  the  law 
holds  to  be  niutder.  If  the  deceased  rushed  upon  it,  then  it  was  an  accident,  and 
he  is  not  guilty.  If  the  wound  was  inflicted  in  a  struggle  without  any  intention  on 
the  part  of  the  prisoner  to  use  it,  then  there  was  such  a  careless  use  of  it  as  to  make 
him  guilty  of  nian8laughter."(aKc) 

It  must  be  further  observed  also,  that  in  every  case  of  homicide  upon  provocation, 
how  great  soever  that  provocation  may  have  been,  if  there  be  sufficient  time  for 
passion  to  subside  and  reason  to  interpose,  such  homicide  will  be   murder.(y)' 
Therefore,  in  the  case  of  the  most  grievous  provocation  to  which  a  man  can  be  ex- 
*^2^1   P^^^^»  ^^^^  of  finding  another  in  the  act  of  adultery  with  his  *wife,  though 
'     -^   it  would  be  but  manslaughter  if  he  should  kill  the  adulterer  in  the  first 
transport  of  passion,  yet  if  he  kill  him  deliberately,  and  upon  revenge  after  the 
fact  and  sufficient  cooling  time,  it  would  undoubtedly  be  murder.(s)     "  For  let  it 
be  observed,  that  in  all  possible  cases,  deliberate  homicide  upon  a  principle  of  re- 
venge is  murder.     No  man  under  the  protection  of  the  law  is  to  be  the  avenger  of 
his  own  wrongs.     If  they  are  of  a  nature,  for  which  the  laws  of  society  will  gi?e 
him  any  adequate  remedy,  thither  he  ought  to  resort :  but  be  they  of  what  nature 
soever,  he  ought  to  bear  his  lot  with  patience,  and  remember  that  vengeance  be- 
longeth  only  to  the  Most  High."(a)     With  respect  to  the  interval  of  time  which 
shall  be  allowed  for  passion  to  subside,  it  has  been  observed  that  it  is  much  more 
easy  to  laj  down  rules  for  determining  what  cases  are  without  the  limits,  than  how 
far  exactly  those  limits  extend.(6)     In  cases  of  this  kind  the  immediate  object  of 
inquiry  is  whether  the  suspension  of  reason  arising  from  sudden  passion  continaed 
from  the  time  of  the  provocation  received  to  the  very  instant  of  the  mortal  stroke 
given  ;  for  if  from  any  circumstance  whatever  it  appear  that  the  party  reflected,  de- 
liberated, or  cooled  any  time  before  the  fatal  stroke  given ;  or  if  in  l^al  presump- 
tion there  was  time  or  opportunity  for  cooling;  the  killing  will  amount  to  murder, 
as  being  attributable  to  malice  and  revenge,  rather  than   to   human   frailty.(r) 
Whether  the  blood  has  had  time  to  cool  or  not  is  a  question  for  the  Court  and  not 
for  the  jury,  but  it  is  for  the  jury  to  find  what  length  of  time  elapsed  between  the 
provocation  received  and  the  act  done.(c?) 

Upon  an  indictment  for  murder,  it  appeared  fliat  the  prisoner  and  the  deceased, 
who  had  been  upon  terms  of  intimacy  for  three  or  four  years,  had  been  drinking 
together  at  a  public  house  till  about  twelve  o'clock  at  night ;  about  one  they  were 
together  in  the  street,  and  had  some  words,  and  a  scuffle  ensued,  during  which  the 
deceased  struck  the  prisoner  in  the  face  with  his  fist,  and  gave  him  a  black  eje. 
The  prisoner  called  for  the  police,  and  on  a  policeman  coming,  went  away ;  he,  how- 
ever, returned  again,  between  five  and  ten  minutes  afterwards,  and  stabbed  the 
deceased  with  a  knife  on  the  left  side  of  the  abdomen  :  the  knife,  a  common  bread- 

(rx)  Reg.  V.  Noon,  6  Cox  C.  C.  137.  (y)  Post.  296. 

(z)  Post.  296 ;  1  East  P.  C.  c.  5,  8.  20,  p.  234,  and  s.  30,  p.  251.  See  pott,  p.  786,  and 
Reg.  V.  Fisher,  infra,  note  (rf).' 

(a)  Post.  296  ;  Rom.  chap.  xii.  v.  19.  (6)  1  East  P.  C.  c.  5,  8.  30,  p.  251. 

(e)  Oneby's  case,  2  Lord  Raym.  1485. 

(d)  Reg.  V.  Pisher,  8  C.  &  P.  182  (34  E.  C.  L.  R.),  Park,  J.  A.  J.,  and  Parke,  B.,  wd  U* 
Recorder.     Sed  qumre^  and  see  the  following  cases. 

J  Where  it  becomes  material  to  inquire  whether  a  homicide  committed  in  a  weonO' 
after  a  previous  combat,  in  which  it  might  have  been  manslaughter,  was  in  coarse  of  tbe 
first  or  a  continuance  of  it,  or  after  such  an  interval  of  time  as  would  implj  premediU- 
tion,  the  proper  case  is,  not  whether  the  suspension  of  reason  continued  down  to  the 
moment  of  the  mortal  stroke  given,  but  did  the  prisoner  cool,  or  was  there  time  for  * 
reasonable  man  to  have  cooled  ?  State  i'.  .McCauts,  1  Spears  334.  If  between  the  provo- 
cation received  and  the  mortal  stroke  given,  the  prisoner  fall  into  other  disconrse  or  di- 
version, and  continue  so  a  reasonable  time  for  cooling,  or  if  he  take  up  and  pursoetoj 
other  business  or  design  not  connected  with  the  immediate  object  of  his  passion,  nor  sob- 
servient  thereto,  so  that  it  may  be  reasonably  supposed  that  his  iatention  was  onceetliN 
off  from  the  subject  of  the  provocation,  any  subsequent  killing  of  his  adTersary,  especiiu/ 
where  a  deadly  weapon  is  used,  is  murder :  Comm.  v.  Green,  1  Ashm.  289. 
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md-^beese  knife,  was  one  that  the  prisoner  was  in  the  habit  of  carrying  about  with 
him,  and  he  was  rather  weak  in  his  intellect,  but  not  so  much  so  as  not  to  know 
right  from  wrong.  Lord  Tent-erden,  C.  J.,  "  It  is  not  every  slight  provocation, 
oven  by  a  blow,  which  will,  when  the  party  receiving  it  strikes  with  a  deadly 
weapon,  reduce  the  crime  from  murder  to  manslaughter :  but  it  depends  upon  the 
time  elapsing  between  the  blow  and  the  injury;  and  also  whether  the  injury  was 
inflicted  with  an  instrument  at  the  moment  in  the  possession  of  the  party,  or 
whether  he  went  to  fetch  it  from  another  place.  It  is  uncertain,  in  this  case,  how 
kmg  the  prisoner  was  absent;  the  witness  says  from  five  to  ten  minutes,  ac-  r4e7o/* 
cording  to  the  best  of  his  knowledge.  Unless  attention  *is  particularly  *- 
ctUed  to  it,  it  seems  to  me  that  evidence  of  time  is  very  uncertain ;  the  prisoner 
may  have  been  absent  less  than  five  minutes ;  there  is  no  evidence  that  he  went 
anywhere  for  the  knife.  The  father  says  it  was  a  knife  he  carried  about  with  him ; 
it  was  a  common  knife,  such  as  a  man  in  the  prisoner's  situation  in  life  might 
have ;  for  ought  that  appears  he  might  have  gone  a  little  way  from  the  deceased 
and  then  returned,  still  smarting  under  the  blow  he  had  received.  You  will  also 
take  into  consideration  the  previous  habits  and  connection  of  the  deceased  and  the 
prisoner  with  respect  to  each  other ;  if  there  had  been  any  old  grudge  between 
them,  then  the  crime  which  the  prisoner  committed  might  be  murder.  But  it 
seems  they  had  been  long  in  habits  of  intimacy,  and  on  the  very  night  in  question, 
about  an  hour  before  the  blow,  they  had  been  drinking  in  a  friendly  way  together. 
If  you  think  that  there  was  not  time  and  interval  sufficient  for  tlic  passion  of  a 
man,  proved  to  be  of  no  very  strong  intellect,  to  cool,  and  for  reason  to  regain  her 
dominion  over  his  mind,  then  you  will  say  that  the  prisoner  is  guilty  only  of  man- 
slaughter. But  if  you  think  that  the  act  was  the  act  of  a  wicked,  malicious,  and 
diabolical  mind  (which,  under  the  circumstances,  I  should  think  you  hardly  would), 
then  you  will  find  him  guilty  of  murder."(«) 

If  thought,  contrivance,  and  design  be  shown  by  a  prisoner  in  the  mode  of 
procuring  a  deadly  weapon  afler  provocation  has  been  given,  and  in  again  re- 
placing the  weapon  immediately  after  the  blow  with  it  has  been  struck,  this  tends 
to  show  that  the  prisoner  was  acting  under  the  influence  of  judgment  and  reason, 
radier  than  of  violent  and  ungovernable  passion.  The  deceased  was  rcijuested  by 
his  mother  to  turn  the  prisoner  out  of  her  house,  which  afler  a  short  struggle  with 
ihe  prisoner  he  effected,  and  in  doing  so  he  gave  him  one  kick.  The  prisoner  said 
he  would  make  him  remember  it,  and  instantly  went  to  his  own  lodgings,  from  two 
to  three  hundred  yards  distant,  passed  through  his  bed-room  and  a  kitchen  into  a 
pantry,  and  returned  thence  hastily  back  again.  Within  five  minutes  afler  the 
prisoner  had  lefl  the  deceased,  the  latter  followed  him  to  give  him  back  his  hat, 
which  had  been  left  behind,  and  they  met  about  ten  yards  from  the  prisoner's 
lodgings.  They  stopped  for  a  short  time,  when  they  were  heard  talking  together, 
bat  without  any  words  of  anger;  after  they  had  walked  on  together  for  about 
fifteen  yards,  the  deceased  gave  the  prisoner  his  hat,  when  the  latter  exclaimed 
with  an  oath,  that  he  would  have  his  rights,  and  instantly  stabbed  the  deceased 
with  a  knife  or  some  sharp  instrument,  in  two  places,  giving  him  a  mortal  wound 
in  the  belly.  As  soon  as  he  had  stabbed  him  a  second  time,  he  said  he  had  served 
him  right,  and  instantly  ran  back  to  his  lodgings,  passed  hastily  through  his  bed-room 
and  the  kitchen  to  the  pantry,  and  thence  back  to  his  bed-room,  where  he  un- 
dressed himself  and  went  to  bed.  Shortly  aflerwards  he  was  apprehended,  and  no 
knife  or  other  instrument  found  upon  him.  In  the  pantry  the  prisoner  had  a 
sharp  butcher's  knife,  with  which  he  usually  ate,  and  which  was  kept  on  a  rxo^^y 
shelf  with  his  meat ;  and  in  another  part  of  the  pantry  three  other  "'knives  *- 
of  a  similar  description,  which  he  used  in  his  business  of  a  butcher.  The  several 
knives  were  found  the  next  morning  in  their  usual  places  in  the  pantry.  Tindal,  C.  J., 
UM  the  jury  that  the  question  for  them  was,  whether  the  wound  was  given  by  the 
{visoner  while  smarting  under  a  provocation  so  recent  and  so  strong  that  the  pris- 
oner might  not  be  considered  at  the  moment  the  master  of  his  own  understanding ; 
or  whether  there  had  been  time  for  the  blood  to  cool,  and  for  reason  to  resume  its 

(«)  Rex  V,  Lynch,  5  C.  &  P.  324  (24  E.  C.  L.  R.). 
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seat,  before  the  wound  was  p;iyen.  That  in  determining  this  question,  the  most 
favorable  circumstance  for  the  prisoner  was  the  shortness  of  time  between  the 
original  quarrel  and  the  stabbing ;  but,  on  the  other  hand,  the  weapon  was  not  at 
hand  when  the  quarrel  took  place,  but  was  sought  for  from  a  distant  place.  It 
would  be  for  them  to  say  whether  the  prisoner  had  shown  thought,  contrivance,  and 
design  in  the  mode  of  possessing  himself  of  the  weapon,  and  again  replacing  it 
immediately  after  the  blow  was  struck ;  for  the  exercise  of  contrivance  and  design 
denoted  rather  the  presence  of  judgment  and  reason  than  of  violent  and  ungovern- 
able passion.  (/) 

From  the  cases  which  have  been  stated  in  the  former  part  of  this  section,  it 
appears  that  malice  will  be  presumed,  even  though  the  act  be  perpetrated  recently 
after  the  provocation  received,  if  the  instrument  or  manner  of  retaliation  be  greatly 
inadequate  to  the  offence  given,  and  cruel  and  dangerous  in  its  nature ;  for  the  law 
supposes  that  a  party  capable  of  acting  in  so  outrageous  a  manner  upon  a  slight 
provocation  must  have  entertained  a  general,  if  not  a  particular  malice,  and  have 
previously  determined  to  inflict  such  vengeance  upon  any  pretence  that  offered. (^) 

Sec,  IL — Cases  of  Mutual  Combat, 

Where  words  of  reproach  and  other  sudden  provocations  have  led  to  blows  and 
mutual  combat,  and  death  has  ensued,  the  important  inquiry  will  be  whether  the 
occasion  was  altogether  sudden,  and  not  the  result  of  pre-conceived  anger  or  malice; 
for  in  no  case  will  the  killing,  though  in  mutual  combat,  admit  of  alleviation,  if 
the  fighting  were  upon  malice. (A) 

Thus  a  party  killing  another  in  a  deliberate  duel  is  guilty  of  murder  ;*  for  where- 
ever  two  persons  in  cold  blood  meet  and  fight  on  a  precedent  quarrel,  and  one  of 
them  is  killed,  the  other  is  guilty  of  murder,(t)  and  cannot  help  himself  by  alleging 
that  he  was  first  struck  by  the  deceased ;  or  that  he  had  often  declined  to  meet  him, 
and  was  prevailed  upon  to  do  it  by  his  importunity ;  or  that  it  was  his  intent  only 
*7*^ftl  ^  vindicate  his  reputation  \(Jc)  or  that  *he  meant  not  to  kill,  but  only  to 
J  disarm  his  adversary.(/)  He  has  deliberately  engaged  in  an  act,  highly  un- 
lawful, in  defiance  of  the  laws,  and  he  must  at  his  peril  abide  the  consequences; 
and  upon  this  principle,  wherever  two  person  quarrel  over  night  and  appoint  to  fight 
the  next  day,  or  quarrel  in  the  morning  and  agree  to  fight  in  the  afternoon,  or  at 
any  time  afterwards  so  considerable  that  in  common  intendment  it  must  be  presumed 
that  the  blood  was  cooled,  the  person  killing  will  be  guilty  of  murder.(m)  And  in 
a  case  where,  upon  a  quarrel  happening  at  a  tavern,  Lord  Morley  objected  to  fighting 
at  that  time,  on  account  of  the  disadvantage  he  should  have  by  reason  of  the  height 
of  his  shoes,  and  presently  afterwards  went  into  a  field  and  fought ;  the  circumstance 
was  relied  on  as  showing  that  he  did  not  fight  in  the  first  passion. (n)  So  wherever 
there  is  an  act  of  deliberation,  and  a  meeting  by  compact,  such  mutual  combat  will 
not  excuse  the  party  killing  from  the  guilt  of  murder ;  as  where  B.  challenged  A.) 
and  A.  refused  to  meet  him,  but  in  order  to  evade  the  law,  told  B.  that  he  should 
go  the  next  day  to  a  certain  town  about  his  business,  and  accordingly  B.  met  him 
the  next  day  in  the  road  to  the  same  town  and  assaulted  him,  whereupon  they 
fought,  and  A.  killed  B.,  it  is  said  that  A.  seems  guilty  of  murder ;  but  the  same  con* 
elusion  would  not  follow,  if  it  should  appear  by  the  whole  circumstances  that  he  ffj^ 
B.  such  information  accidentally,  and  not  with  a  design  to  give  him  an  opportunity 
of  fighting. (o)     Upon  the  same  principle,  if  A.  and  B   meet  deliberately  to  fight, 

(/)  Rex  V.  Hajward,  6  C.  &  P.  157  (25  E.  C.  L.  R.),  Tindal,  C.  J. 

Ig)  1  East  P.  C.  c.  5,  s.  30,  p.  252.  (h)  1  East  P.  0.  c.  6,  s.  24,  p.  241. 

;t)  Reg.  V.  Young,  8  C.  &  P.  644  (34  E.  C.  L.  R.),  Vaughan,  J.,  and  Alderson,  B.;  M- 

buddy,  1  C.  &  K.  210  (47  E.  C.  L.  R.) ;  Baronet's  case,  1  E.  &  B.  1  (72  E.  C.  L.  R). 

(k)  As  where  he  had  been  threatened  that  he  should  be  posted  for  a  coward:  1  Bftlc 
452,  and  see  Rex  v.  Rice,  3  East  R.  581. 

(/)  1  Hawk.  P.  C.  c.  31,  s.  21.  (wi)  1  Hawk.  P.  C.  c.  31,  8.  22 ;  1  Hale  453. 

(n)  Bromwich's  case,  1  Lev.  180;  1  Sid.  277  ;  7  St.  Tr.  42.  Bromwich  was  indictcdfor 
aiding  and  abetting  Lord  Morlej  in  the  murder  of  Hastings. 

(o)  1  Hawk.  P.  C.  c.  31,  s.  25. 

1  Smith  V,  State,  1  Terg.  228. 
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sd  A.  strike  B.,  and  pursue  B.  so  closely  that  B.,  in  safeguard  of  his  own  life,  kills 
L.,  this  is  murder  in  B. ;  because  their  meeting  was  a  compact,  and  an  act  of 
Bbberation,  in  pursuance  of  which  all  that  follows  is  presumed  to  be  done.(2> ) 

And  the  law  so  far  abhors  all  duelling  in  cold  blood,  that  not  only  the  principal 
ho  actually  kills  the  other,  but  also  his  second,  is  guilty*  of  murder  ;(^)  and  it  has 
een  held  that  the  second  also  of  the  person  killed  is  equally  guilty  by  reason  of 
le  countenance  given  to  the  principal,  and  of  the  compact ;  but  this  was  considered 
s  m  severe  construction  by  Lord  Hale,  who  thought  that  '''the  law  in  that  r^f^oq 
186  was  too  far  strained. (r)  It  is  now,  however,  settled  that  the  seconds  ^ 
f  both  are  guilty  of  murder. («)  Where  therefore  an  indictment  charged  Monro 
ith  the  murder  of  Fawcett  and  the  prisoner  as  present,  aiding  and  assisting  in  the 
mrder,  and  the  death  was  shown  to  have  occurred  in  a  duel,  in  which  Monro  was 
06  of  the  principals  and  the  prisoner  was  said  to  have  acted  as  second  to  the  de- 
eased ;  the  jury  were  told,  as  a  matter  about  which  no  judge  entertained  any  doubt, 
uit  where  two  persons  go  out  to  fight  a  deliberate  duel,  and  death  ensues,  all 
ersoDS  who  are  present  on  the  occasion,  encouraging  or  promoting  the  death,  will 
6  guilty  of  abetting  the  principal  offender,  and  that,  without  giving  them  any 
articular  name,  all  persons  who  are  present  aiding,  assisting,  and  abetting  that  de- 
.berate  duel  are  within  the  term  of  such  an  indictment  as  this.C/) 

With  regard  to  other  persons  who  are  present  at  a  premeditated  duel,  the  ques- 
lon  is,  did  they  give  their  aid  and  assistance  by  their  countenance  and  encourage^ 
leot  of  the  principals  in  the  contest  ?  Mere  presence  is  not  sufficient ;  but  if  they 
nBtain  the  principals  by  their  advice  or  presence,  or  if  they  go  for  the  purpose  of 
Doouraging  and  forwarding  the  unlaw^l  conflict,  although  they  do  not  say  or  do 
oything,  yet  if  they  are  present  and  assisting  and  encouraging  at  the  moment  when 
bepistol  is  fired,  they  are  guilty  of  murder  («) 

Where  the  combat  is  not  an  act  of  deliberation,  but  the  immediate  consequence 
f  sadden  quarrel,  it  does  not  of  course  fall  within  the  foregoing  doctrine ;  yet  in 
•868  of  this  kind  the  law  may  come  to  the  conclusion  of  malice,  if  the  party  killing 
egSD  the  attack  with  circumstances  of  undue  advantage. (v)  For  in  order  to  save 
he  party  making  the  first  assault,  upon  an  insufficient  local  provocation,  from  the 
uUt  of  murder,  the  occasion  must  not  only  be  sudden,  but  the  party  assaulted 
lost  be  put  on  an  equal  footing  in  point  of  defence  \  at  least  at  the  onset :  and  this 
lore  particularly  where  the  attack  is  made  with  deadly  or  dangerous  weapons.(K;) 

(/»)  1  Hale  452,  480,  who  says,  <<Tha8  is  Mr.  Dalton,  cap.  93,  p.  241  (new  edit.,  c.  145, 
.  471^,  to  be  understood."  But  a  qu.  is  added  in  1  Hale  452,  whether,  if  B.  bad  really 
ad  truly  declined  the  fight,  ran  away  as  far  as  he  could,  and  offered  to  yield,  and  yet  A., 
sfasingto  decline  it,  had  attempted  his  death,  and  B.  after  this  had  killed  A.  in  his  own 
efence,  it  would  excuse  him  from  the  guilt  of  murder;  admitting  clearly  that  if  the  run- 
iog  away  were  only  a  pretence  to  save  his  own  life,  but  was  really  designed  to  draw  out 
..  to  kill  him,  it  would  be  murder.  This  qumre  of  Lord  Hale's  is  discussed  in  1  East  P. 
.  c.  5,  8.  54,  p.  284  et  seq.y  and  it  is  observed  that  Mr.  J.  Blackstone  (4  Blac.  Com.  185), 
Kpressly  puts  the  same  case  of  a  duel  as  Lord  Hale,  but  without  subjoining  the  same 
oabt ;  and  that  it  was  considered  as  settled  law  by  the  Chief  Justice  in  Oneby's  case 
Lord  Raym.  1489).  Mr.  East,  after  reasoning  in  favor  of  the  extenuation  of  the  crime  of 
le  daellist  so  declining  to  fight,  proceeds  thus:  "Yet  still  it  may  be  doubtful  whether, 
imitting  the  full  force  of  this  reasoning,  the  offence  can  be  less  than  manslaughter,  or 
bether  in  such  case  the  party  can  altogether  excuse  himself  upon  the  foot  of  necessity 
I  felf-defence,  because  the  necessity  which  was  induced  from  his  own  faulty  and  illegal 
ctf  namely,  the  agreement  to  fight,  was  in  the  first  instance  deliberately  foreseen  and 
MoWed  upon,  in  defiance  of  the  law  :"  1  East  P.  C.  c.  5,  s.  54,  p.  285. 

(q)  1  Hale  442,  452;  1  Hawk.  P.  C.  c.  31,  s.  31  ;  Reg.  i>.  Young,  8  C.  &  P.644  (34  E.C.L.R.). 

(r)  1  Hale  442,  where  he  says  that  the  book  of  22  E.  3,  Coron.  262,  was  relied  upon  : 
at,  A8  he  thinks,  the  law  was  too   far  strained  in  that  case ;  and  in   page  452  he  says, 

■orae  have  thought  it  to  be  murder  also  in  the  second  of  the  party  killed,  because  done 
y  compact  and  agreement :  22  Edw.  3,  262.     Sed  qu.  de  hoc^ 

{t)  Reg.  V.  Young,  8  C.  &  P.  644  (34  E.  G.  L.  R.),  Vaughan,  J.,  and  Alderson,  B.  Reg. 
.  Coddy,  1  G.  ac  K.  210  (47  E.  C.  L.  R.),  Williams,  J.,  and  Rolfe,  B. 

(I)  Reg.  V.  Cuddy,  supra.  (u)  Reg.  v.  Young,  supra. 

(v)  Post.  295.  \w)  1  East  P.  C.  c.  5,  s.  25,  p.  242. 

*  If  a  party  enters  a  contest  dangerously  armed  and  fights  under  an  unfair  advantage, 
liOBfh  mutual  blows  pass,  it  is  not  manslaughter,  but  murder :  State  v,  Hlldretbi^  ^  \x^^« 
39. 
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Thus  if  B.  draw  his  sword  and  make  a  pass  at  A.,  the  sword  of  A.  being  then 
undrawn,  and  thereupon  A.  draw  his  sword,  and  a  combat  ensue,  in  which  A«  is 
killed,  this  will  be  murder;  for  B.,  by  making  the  pass,  while  his  adversary  s  sword 
was  undrawn,  shows  that  he  sought  his  blood;  and  A/s  endeavor  to  defend  him- 
self, which  he  had  a  right  to  do,  will  not  excuse  B.(x) 

In  Maw(jridge* 8  case,  words  of  anger  happening,  Mawgridge  threw  a  bottle  with 
great  force  at  the  head  of  Mr.  Cope,  and  immediately  drew  his  sword.  Mr.  Cope 
returned  a  bottle  at  the  head  of  Mawgridge,  and  wounded  him ;  whereupon  Maw- 
♦7^01  ?"^S®  stabbed  jMr.  Cope.  This  was  ruled  to  be  murder ;  for  Mawgridge,  *in 
^  throwing  the  bottle,  showed  an  intention  to  do  some  great  mischief;  and 
his  drawing  immediately  showed  that  he  intended  to  follow  his  blow ;  and  it  was 
lawful  for  Mr.  Cope,  being  so  assaulted,  to  return  the  bottle.(y) 

Even  if  the  parties  are  upon  an  equal  footing  when  the  combat  begins,  malioe 
may  be  implied  from  the  violent  conduct  which  the  party  killing  pursued  in  the 
first  instance ;  more  especially  where  there  is  time  for  cooling,  and  such  expressions 
are  used  as  manifest  deliberation ;  as  in  the  following  case  of  Major  Oneby : — 

Major  Onehy  was  indicted  for  the  murder  of  Mr.  Gower ;  and  a  special  verdict 
was  found,  containing  the  following  statement.     The  prisoner  being  in  company 
with  the  deceased  and  three  other  persons  at  a  tavern^  in  a  friendly  manner,  afler 
some  time,  began  playing  at  hazard ;  when  Rich,  one  of  the  company,  asked  if  any 
one  would  set  him  three  half  crowns ;  whereupon  the  deceased,  in  a  jocular  manner, 
laid  down  three  halfpence,  telling  Rich  he  had  set  him  three  pieces ;  and  the  prisoner 
at  the  same  time  set  Rich  three  half  crowns,  and  lost  them  to  him.     Immediately 
after  which,  in  an  angry  manner,  he  turned  about  to  the  deceased,  and  said,  it  was 
an  impertinent  thing  to  set  halfpience,  and  that  he  was  an  impertinent  puppy  for  so 
doing,  to  which  the  deceased  answered,  whoever  called  him  so  was  a  rascal.     There- 
upon the  prisoner  took  up  a  bottle,  and  with  great  force  threw  it  at  the  deceased's 
head ;  but  did  not  hit  him,  the  bottle  only  brushing  some  of  the  powder  out  of  his 
hair.     The  deceased  in  return  immediately  tossed  a  candle-stick  or  bottle  at  the 
prisoner,  which  missed  him ;  upon  which  they  both  rose  up  to  fetch  their  swords, 
which  then  hung  up  in  the  room,  and  the  deceased  drew  his  sword  ;  but  the  prisoner 
was  prevented  from  drawing  his  by  the  company.     The  deceased  thereupon  threw 
away  his  sword ;  and  the  company  interposing,  they  sat  down  again  for  the  space 
of  an  hour.     At  the  expiration  of  that  time  the  deceased  said  to  the  prisoner, 
"  We  have  had  hot  words,  but  you  were  the  aggressor ;  but  I  think  we  may  pass  it 
over ;"  and  at  the  same  time  offered  his  hand  to  the  prisoner,  who  made  answer, 
"  No,  damn  you;  I  will  have  your  blood."     After  which,  the  reckoning  being  paid, 
all  the  company,  except  the  prisoner,  went  out  of  the  room  to  go  home ;  and  he 
called  to  the  deceased,  saying,  "  Young  man  !  come  back;  I  have  something' to  say 
to  you ;"  whereupon  the  deceased  returned  into  the  room,  and  the  door  was  closed, 
and  the  rest  of  the  company  excluded ;  but  they  heard  a  clashing  of  swords,  and 
the  prisoner  gave  the  deceased  the  mortal  wound.     It  was  also  found,  that  at  the 
breaking  up  of  the  company  the  prisoner  had  his  great  coat  thrown  over  his 
shoulders,  and  that  he  received  three  slight  wounds  in  the  fight ;  and  that  the  de- 
ceased, being  asked  upon  his  death-bed,  whether  he  received  his  wound  in  a  manner 
among  sword-men  called  fair,  answered, "  I  think  I  did.*'     It  was  further  found  that, 
from  the  throwing  of  the  bottle,  there  was  no  reconciliation  between  the  prisoner 
and  the  deceased.     Upon  these  facts  all  the  Judges  were  of  opinion  that  the  prisoner 
*7^n  ^^®  ^^^*y  of  murder;  he  *having  acted  upon  malice  and  deliberation,  and 
J  not  from  sudden  passion.     It  should  probably  be  taken,  upon  the  facts  found 
in  the  verdict  and  the  argument  of  the  Chief  Justice,  that,  after  the  door  had  been 
shut,  the  parties  were  upon  an  equal  footing  in  point  of  preparation  before  the  figj' 
began  in  which  the  mortal  wound  was  given.     The  main  point  then  on  which  the 
judgment  turned,  and  so  declared  to  be,  was  the  evidence  of  express  malice,  afw 
the  interposition  of  the  company,  and  the  parties  had  all  sat  down  again  for  tn 

(z)  Post  205 ;  1  Hawk.  P.  C.  c.  31,  s.  27. 

(y)  Rex  ».  Mawgridge,  Kel.  128,  129,  cited  in  Post.  295,  296,  where  it  is  said  that  IW 
jadgment  in  this  case  was  holden  to  be  good  law  by  all  the  jadges  of  EDgl«nd|tt  i  c^' 
terence  in  the  case  of  Major  Oneby,  2  Lord  Raym.  1485  ;  2  Stra.  766. 
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hour.  Under  those  circumstaDces  the  Court  were  of  opinion  that  the  prisoner  had 
had  reasonable  time  for  cooling;  after  which,  upon  an  offer  of  reconciliation  from 
the  deceased,  he  had  made  use  of  that  bitter  and  deliberate  expression,  that  ho 
would  have  his  blood.  And  again,  the  prisoner  remaining  in  the  room  afler  the 
rest  of  the  company  retired,  and  calling  back  the  deceased  by  the  contemptuous 
appellation  of  young  man,  on  pretence  of  having  something  to  say  to  him,  altogether 
snowed  such  strong  proof  of  deliberation  and  coolness  as  precluded  the  presumption 
of  passion  having  continued  down  to  the  time  of  the  mortal  stroke.  Though  even 
that  would  not  have  availed  the  prisoner  under  these  circumstances ;  for  it  must 
have  been  implied,  according  to  Mawgridge^s  case,  that  he  acted  upon  malice; 
having  in  the  first  instance,  before  any  provocation  received,  and  without  warning 
or  giving  time  for  preparation  on  the  part  of  Mr.  Gower,  made  a  deadly  assault 
upon  him.(2;) 

If,  after  an  interchange  of  blows  on  equal  terms,  one  of  the  parties,  on  a  sudden, 
and  without  any  such  intention  at  the  commencement  of  the  affray,  snatches  up  a 
deadly  weapon  and  kills  the  other  party  with  it,  such  killing  will  be  only  man- 
slaughter. But  if  a  party,  under  color  of  fighting  upon  equal  terms,  uses  from  the 
beginning  of  the  contest  a  deadly  weapon  without  the  knowledge  of  the  other  party, 
and  kills  the  other  party  with  such  weapon  ;  or  if,  at  the  beginning  of  the  contest, 
he  prepares  a  deadly  weapon,  so  as  to  have  the  power  of  using  it  in  some  part  of 
the  conU'St,  and  uses  it  accordingly  in  the  course  of  the  combat,  and  kills  the  other 
party  with  the  weapon ;  the  killing  in  both  these  cases  will  bo  murder.  The  prisoner 
and  he^y  quarrelled  and  went  out  to  fight.  Aft^r  two  rounds,  which  occupied  little 
more  than  two  minutes.  Levy  was  found  to  be  stabbed  in  a  great  many  places;  and 
of  one  of  those  stabs  he  almost  instantly  died.  It  appeared  that  nobody  could 
have  stabbed  him  but  the  prisoner;  who  had  a  clasped  knife  before  the  a£fray. 
Bayley,  J.,  told  the  jury,  that  if  the  prisoner  used  the  knife  privately  from  the 
beginning;  or  if  before  they  began  to  fight  he  placed  the  knife  so  that  he  might 
use  it  during  the  affray,  and  used  it  accordingly,  it  was  murder ;  but  that  if  he 
took  to  the  knife  afler  the  fight  began,  and  without  having  placed  it  to  be  ready 
daring  the  affray,  it  was  only  manslaughter.  The  jury  found  the  prisoner  guilty 
of  murder. (a)* 

Upon  an  indictment  for  maliciously  cutting,  it  appeared  that  the  prisoner  had 
oat  the  prosecutor  in  a  fight  that  took  place  '''between  them,  but  no  instru-  r^cijo^ 
ment  was  seen  either  before  or  at  the  time  in  the  prisoner's  hands ;  Bayley,  '- 
J.,  "When  persons  fight  on  fair  terms,  and  merely  with  fists,  where  life  is  not  likely 
to  be  at  hazard,  and  the  blows  passing  between  them  are  not  likely  to  cause  death, 
if  death  ensues,  it  is  manslaughter ;  and  if  persons  meet  originally  on  fair  terms, 
and  afler  an  interval,  blows  having  been  given,  a  party  draws  in  the  heat  of  blood 
a  deadly  instrument,  and  inflicts  a  deadly  injury,  it  is  manslaughter  only.  But  if 
a  party  enters  into  a  contest  dangerously  armed,  and  fights  under  an  unfair  advan- 
tage, though  mutual  blows  pass,  it  is  not  manslaughter,  but  murder.  If  you  are  of 
opinion  that  the  prisoner  entered  into  the  contest,  being  unduly  armed  with  an 
uistrument  calculated  to  produce  the  effects  charged  in  the  indictment,  and  with 
the  instrument  ready  in  his  hand,  in  order  that  he  might  resort  to  it  with  any  of 
the  alleged  intents,  then  he  is  guilty.     For  if  death  had  ensued  it  would  have 

been  murder."(^) 

It  seems  to  have  been  considered  in  one  case  that  the  nature  of  a  mutual  combat 
might  be  such  as  to  render  the  case  one  of  murder.  Upon  an  indictment  for  man- 
slaaghter  the  evidence  was  that  the  prisoner  and  deceased  were  ^'fighting  up  and 

it)  Rex  V.  Onebj,  2  Str.  Y66 ;  2  Lord  Rajm.  1485. 

\a)  Rex  V,  Anderson,  0.  B.  December,  1816.  Richards,  B.,  and  the  Recorder,  thought 
the  direction  right.     MS.,  Bayley,  J.     See  Rex  v.  Kessal,  1  C.  &  P.  437  (12  £.  C.  L.  R.), 

{b)  Wbiteley's  case,  1  Lew.  173,  Bayley,  J. 

^  A  prisoner  who  determines  to  take  the  life  of  another  and  seizes  a  musket  to  carry  his 
intention  into  effect,  not  knowing  whether  it  is  loaded  or  otherwise,  but  with  the  expec- 
tation and  desire  that  it  is,  is  guilty  of  murder  in  any  killing  consequent  upon  its  dis- 
ehar^ :  Gomm.  v.  Green,  1  Ashm.  289. 
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dowD/'  and  that  the  deceased  died  of  the  injury  he  snstained  in  the  fight.  Bajley, 
J.,  to  the  jury,  *'  Fighting  up  and  down  is  calculated  to  produce  death,  and  the 
foot  is  an  instrument  likely  to  produce  death.  If  death  happens  in  a  fight  of  that 
description  it  is  murder,  and  not  manslaughter."  The  prisoner  having^  been  con- 
victed, Bayley,  J.,  told  him  that  if  he  had  been  charged  with  murder,  the  evidence 
adduced  would  have  sustained  the  indictment.(c) 

Though,  where  there  has  been  an  old  quarrel  between  A.  and  B.,  and  a  recon- 
ciliation between  them,  and  afterwards,  upon  a  new  and  sudden  falling  out,  A.  kills 
B.,  this  is  not  murder ;  yet  if  upon  the  circumstances  it  appears  that  the  reconcili- 
ation was  but  pretended  or  counterfeit,  and  that  the  hurt  done  was  upon  the  score 
of  the  old  malice,  it  is  murder. (e?) 

Sec.  III. —  Cases  of  Resistance  to  Ojffvcers  of  Justice^  to  Persons  acting  in  tJieir  awf, 
and  to  private  Persons  lawfuVy  interfering  to  apprehend  PelonSy  or  prevent 
a  Breach  of  the  Peace. 

Ministers  of  justice,  as  bailifis,  constables,  watchmen,  &c.,(e)  while  in  the  exe- 
cution of  their  offices,  are  under  the  peculiar  protection  of  the  law ;  a  protection 
^i-Qoi  founded  in  wisdom  and  equity,  *and  in  every  principle  of  political  justice; 
•^  for  without  it  the  public  tranquillity  cannot  possibly  be  maintained,  or  pri- 
vate property  secured  ;  nor  in  the  ordinary  course  of  things  will  offenders  of  any 
kind  be  amenable  to  justice.     For  these  reasons  the  killing  x>f  officers  so  employed 
has  been  deemed  murder  of  malice  prepense,  as  being  an  outrage  wilfully  committed 
in  defiance  of  the  justice  of  the  kingdom.     If,  therefore,  upon  an  affray,  the  con- 
stable, and  others  in  his  assistance,  come  to  suppress  the  affray  and  preserve  the 
peace,  and  in  executing  their  office  the  constable  or  any  of  the  assistants  is  killed, 
it  is  murder  in  law,  although  the  murderer  knew  not  the  party  that  was  killed,  and 
although  the  aff^ray  was  sudden,  because  the  constable  and  his  assistants  came  bj 
authority  of  law  to  keep  the  peace,  and  prevent  the  danger  which  might  ensue  bj 
the  breach  of  it ;  and,  therefore,  the  law  will  adjudge  it  murder,  and  that  the  mur- 
derer had  malice  prepense,  because  he  set  himself  against  the  justice  of  the  realm; 
so  if  the  sheriff^,  or  .any  of  his  bailiffs,  or  other  officers,  is  killed  in  executing  the 
process  of  the  law,  or  in  doing  their  duty,  it  is  murder;  the  same  is  the  law  as  to 
a  watchman  who  is  killed  in  the  execution  of  his  office. (/)     This  rule  is  not  con- 
fined to  the  instant  the  officer  is  upon  the  spot,  and  at  the  scene  of  action,  engaged 
in  the  business  that  brought  him  thither ;  for  he  is  under  the  same  protection  of 
the  law  eundo,  morando,  et  redeundo ;  and  therefore  if  he  come  to  do  his  office? 
and  meeting  with  great  opposition,  retire,  and  be  killed  in  the  retreat,  this,  will 
amount  to  murder;  as  he  went  in  obedience  to  the  law  and  in  the  execution  of  bis 
office,  and  his  retreat  was  necessary  in  order  to  avoid  the  danger  by  which  he  was 
threatened.     And,  upon  the  same  principle,  if  he  meet  with  opposition  by  the  way, 
and  be  killed  before  he  come  to  the  place,  such  opposition  being  intended  to  pro- 
vent  his  doing  his  duty  (which  is  a  fact  to  be  collected  from  circumstancee  appear- 
ing in  evidence),  this  likewise  will  amount  to  murder.(^) 

A  policeman  is  entitled  to  the  same  protection  in  the  execution  of  his  datj  as  a 
constable,  and  if  he  is  killed  in  the  execution  of  his  duty  it  will  be  murder. 
"Where,  therefore,  a  policeman  between  eleven  and  twelve  o'clock  at  night  was 
called  upon  to  clear  a  beer-house,  which  he  did,  and  then  went  into  the  street  where 
the  prisoner  and  many  others  were  standing  near  the  door,  when  the  prisoner  re- 

(c)  Thorpe's  case,  I  Lew.  171.  "Fighting  up  and  down"  is  described  in  Roscoe's  Cr. 
E.  685,  as  ♦•  a  brutal  and  savage  practice  in  the  north  of  England."  It  is  to  be  remarked, 
that  the  observations  of  the  very  learned  judge  were  quite  unnecessary,  as  the  indictin^D' 
was  only  for  manslaughter,  and  their  correctness  may  well  be  questioned,  as  the.r*r* 
opposed  to  all  those  cases  where  deadly  weapons  have  been  used  in  mutual  combat  ap<>^ 
a  sudden  quarrel.     See  the  cases, /70«^,  tit.  Manslaughter^  Mutual  Combat.    C.  S.  6. 

Id)  1  Hale  451. 

(e)  1  Hale  456,  460 ;  4  Co.  40.  . 

(/)  Case  of  Appeals  and  Indictments,  4  Co.  40.  As  to  the  authority  for  actingi  anatne 
exercise  of  that  authority  in  a  proper  manner,  sttpost^  chi^.  iii.  a.  3.    . 

(g)  Fost.  309,  309. 
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fused  to  go  home,  and  used  very  abusive  and  violent  language,  and  the  policeman 
laid  his  hand  on  his  shoulder  gently,  and  told  him  to  go  away,  on  which  the  pris- 
oner immediately  stabbed  him  with  a  knife  in  the  throat ;  it  was  held  that  if  the 
policeman  had  died,  this  would  have  been  murder;  for  if  a  policeman  had  heard 
any  noise  in  the  beer-house  at  such  a  time  of  night,  he  would  have  acted  within 
the  line  of  his  duty,  if  he  had  gone  in,  and  insisted  that  the  house  should  be 
cleared ;  and  much  more  so,  if  he  was  required  by  the  landlady ;  and  after  that  was 
done,  if  a  knot  of  people  remained  in  the  street,  and  the  crowd  increased  in  con- 
.  sequence  of  their  attention  being  drawn  to  the  clearing  of  the  house,  and  if  any- 
thing was  saying  or  doing  likely  to  lead  to  a  breach  of  the  peace,  the  policeman 
was  not  ""only  bound  to  interfere,  but  it  would  have  been  a  breach  of  his  r^d^oj. 
duty  if  he  had  not  done  so,  and  if  in  so  doing  he  ordered  the  people  to  go  I- 
away,  and  any  one  was  unwilling,  and  defied  the  policeman,  and  used  threatening 
language,  the  policeman  was  perfectly  justified  in  insisting  upon  that  person  going 
off;  and  if  he  had  warned  him  several  times,  and  he  would  not  go  away,  and  used 
threatening  language  if  any  one  ventured  to  touch  him,  the  policeman  was  entirely 
justified  in  using  a  degree  of  violence  to  push  him  from  the  place,  in  order  to  get 
him  to  go  home ;  and  therefore  anything  that  he  did  would  not  be  in  the  nature  of 
an  assault,  but  would  be  an  act  in  the  discharge  of  his  duty,  and  therefore  any 
blow  that  was  given  afterwards  with  a  cutting  instrument  would  be  precisely  the 
same  as  if  it  had  been  given  without  anything  being  done  by  the  policeman.(A) 
So  where  a  policeman  «aw  the  prisoner  playing  the  bagpipes  in  a  street  at  half-past 
eleven  o'clock  at  night,  by  which  he  collected  a  large  crowd  around  him,  among 
whom  were  prostitutes  and  thieves,  and  the  policeman  told  him  he  could  not  be 
allowed  to  play  at  that  time  of  night,  and  he  must  go  on,  but  he  said  he  would  be 
damned  if  he  would,  and  the  policeman  took  hold  of  him  by  the  shoulder,  and 
slightly  pushed  him,  on  which  the  prisoner  wounded  him  with  a  razor;  it  was  held, 
that  if  the  prisoner  was  collecting  a  crowd  of  persons  at  that  time  of  night,  and  the 
policeman  desired  him  to  go  on,  and  laid  his  hand  upon  his  shoulder  with  that  view 
only,  he  did  not  exceed  his  duty,  and  if  the  prisoner  then  wounded  him,  it  would 
have  been  murder  if  he  had  died ;  but  if  the  policeman  gave  the  prisoner  a  blow 
and  knocked  him  down,  he  was  not  justified  in  so  doing. (t) 

The  protection  which  the  law  affords  to  such  ministers  of  justice  is  not,  as  we 
have  seen,  confined  to  their  own  persons.  Every  one  coming  to  their  aid,  and  lend- 
ing his  assistance  for  the  keeping  of  the  peace,  or  attending  for  that  purpose, 
whether  commanded  or  not,  is  under  the  same  protection  as  the  officer  himself.(^) 
Nor  is  the  protection  which  the  law  affords  in  these  cases  confined  to  the  ordinary 
ministers  of  justice,  or  their  assistants.  It  extends,  under  certain  limitations,  to 
the  cases  of  private  persons  interposing  for  preventing  mischief  from  an  affray, 
or  using  their  endeavors  to  apprehend  felons,  or  those  who  have  given  a  dangerous 
wound,  and  to  bring  them  to  justice :  such  persons  being  likewise  in  the  discharge 
of  a  duty  required  of  them  by  the  law.*  The  law  is  their  warrant,  and  they  may 
not  improperly  be  considered  as  persons  engaged  in  the  public  service,  and  for  the 
advancement  of  justice,  though  without  any  special  appointment;  and  being  so  con- 
sidered, they  are  under  the  same  protection  as  the  ordinary  ministers  of  justice.(^) 
A  person  aiding  a  policeman  in  conveying  a  person  suspected  of  felony  to  a  station- 
house  is  entitled  to  the  same  protection  eundo,  morando,  et  redeundo  as  the  police- 
man. The  deceased  having  been  required  by  a  policeman  to  aid  him  in  taking  a 
man,  whom  he  had  apprehended  on  suspicion  of  stealing  potatoes,  to  the  station- 
choose,  did  So  for  some  time,  and  then  was  going  away,  when  he  was 


attacked  and  beaten  to  death ;  it  was  objected  that  he  was  not  at  the  time 
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(A)  Rex  V.  Hems,  7  C.  &  P.  312  (32  E.  C.  L.  R.),  Williams,  J. 

(t)  Reg.  V.  Hagan,  8  G.  ^ic  P.  167  (34  E.  G.  L.  R.),  BoUaud,  B.,  and  Goltman,  J. 

{k)  1  Hale  462,  463  ;  Post.  309. 

{i)  Post.  309. 


1  If  one  sees  another  about  to  commit  a  felony,  be  may  use  such  force  to  prevent  it  as 
may  be  necessary;  and  if  while  so  engaged  he  is  intentionally  killed,  it  will  be  murder 
Dill  V.  State,  25  Ala.  15. 
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aiding  the  policeman.     Coltman,  J.,  "  He  is  entitled  to  protection  evnihy  morando^ 
et  re.deundo.*\m) 

But  with  respect  to  private  persons  using  their  endeavors  to  bring  felons  to 
justice,  it  should  be  observed,  by  way  of  caution,  that  they  must  be  careful  to 
ascertain,  in  the  first  instance,  that  a  felony  has  actually  been  committed,  and  that 
it  has  been  committed  by  the  person  whom  they  would  pursue  and  arrest.  For  if 
no  felony  has  been  committed,  no  suspicion,  however  well  founded,  will  bring  the 
person  so  interposing  within  this  especial  protection  of  the  law  :(n)  nor  will  it  be 
extended  to  those  who,  where  a  felony  has  actually  been  committed,  upon  suspicion, 
possibly  well  founded,  pursue  or  arrest  the  wrong  person.(o)  But  the  law  is  other- 
wise in  the  case  of  an  officer  acting  in  pursuance  of  a  warrant.  For  if  A.,  being  a 
peace-officer,  has  a  warrant  from  a  proper  magistrate  for  the  apprehending  of  B. 
by  name,  upon  a  charge  of  felony ;  or  if  B.  stands  indicted  for  felony ;  or  if  the 
hue  and  cry  is  levied  against  B.  by  name;  in  these  cases  if  B  ,  though  innocent 
fly,  or  turn  and  resist,  and  in  the  struggle  or  pursuit  is  killed  by  A.,  or  any  person 
joining  in  the  hue  and  cry,  the  person  so  killing  will  be  indemnified }  and,  on  the 
other  hand,  if  A.,  or  any  person  joining  in  the  hue  and  cry,  is  killed  by  B.,  or  any 
of  his  accomplices  joining  in  that  outrage,  such  killing  will  be  murder;  for  A.  and 
those  joining  with  him  were  in  this  instance  in  the  discharge  of  a  duty  required 
from  them  by  the  law;  and,  in  case  of  their  wilful  neglect  of  it,  subject  to  punish- 
ment, (j?) 

Upon  these  principles  it  may  be  laid  down  as  a  general  rule,  that  where  persons 
having  aufJiorifjt/  to  arrest  or  imprison^  using  the  proper  means  for  tliat  purpose^  art 
resisted  in  so  doing ^  and  killed^  it  will  be  murder  in  all  who  take  a  part  in  such  re- 
sistance ;  for  it  is  homicide  committed  in  despite  of  the  justice  of  the  kingdom. 
This  rule  is  laid  down  upon  the  supposition  that  rest8^aytc<*  be  made ;  and,  upon 
that  supposition,  it  is  conceived  that  it  will  hold  in  all  cases,  whether  civil  or  crimi- 
nal; ior  under  circumstances  of  resistance,  in  either    case,  the  persons  having 
authority  to  arrest  or  imprison  may  repel  force  by  force,  and  will  be  justified  it' 
death  should  ensue  in  the  struggle ;  while,  on  the  other  hand,  the  persons  resisting 
will  be  guilty  of  murder. (^)    And  it  has  been  decided,  that  if  in  any  quarrel,  sudden 
or  premeditated,  a  justice  of  peace,  constable,  or  watchman,  or  even  a  private 
person,  be  slain  in  endeavoring  to  keep  the  peace  and  suppress  the  a£Fray,  he  who 
kills  him  will  be  guilty  of  murder. (r)     But  in  such  case  the  person  slain  moit 
have  given  notice  of  the  purpose  for  which  he  came,  by  commanding  the  parties  in 
the  King's  name  to  keep  the  peace,  or  by  otherwise  showing  that  it  was  not  his  in- 
tention to  take  part  in  the  quarrel,  but  to  appease  it;(s)  unless,  indeed,  he  wereao 
*7*¥?1  ^^^^^  within  his  proper  district,  and  known,  or  generally  ^acknowledged, 
J  to  bear  the  office  he  had  assumed. (^)     As  if  A.,  B.,  and  0.  be  in  a  tumult 
together,  and  D.,  the  constable,  come  to  appease  the  aflfray,  and  A.,  knowing  hiin 
to  be  the  constable,  kill  him,  and  B.  and  C,  not  knowing  him  to  be  the  constable, 
come  in,  and  finding  A.  and  D.  struggling,  assist  and  abet  A.  in  killing  the  con- 
stable, this  is  murder  in  A.,  but  manslaughter  in  B.  and  C.(m)     Where  a  constable 
interferes  in  an  aflray  to  keep  the  peace,  and  is  killed;  such  of  the  persons  con- 
cerned in  killing  him  as  knew  him  to  be  a  constable  are  guilty  of  murder;  aD<^ 
such  as  did  not  know  it,  of  manslaughter  only.(i7) 

But  it  must  be  well  remembered,  that  this  protection  of  the  law  is  extended  only 
to  persons  who  have  authority  to  arrest  or  imprison,  and  who  use' such  authority  w 
a  proper  manner;  and  that  questions  of  much  nicety  and  difficulty  will  often  arise 
upon  the  points  of  authority,  legality  of  process,  notice,  and  regularity  of  proceed- 
ing.    The  consideration  of  these  points  will  be  attempted  in  a  subsequent  part  of 

(w)  Reg.  t>.  Phelps,  C.  &  M.  180  (41  E.  C.  L.  R.),  and  MS.,  C.  8.  G.  See  the  Sissing- 
hurst-house  cAse,  post,  p.  738. 

(n)  Cro.  Jac.  194  ;  2  Inst.  52,  172.  (o)  1  Hale  490  ;  Post.  318. 

(/>)  Feat.  318. 

Ig)  Post.  270,  271 ;  1  Hale  494;  3  Inst.  56;  2  Hale,  117,  118. 

(r)  1  Hawk.  P.  C.  c.  31,  s.  48,  54.  (»)  Post.  272. 

(<)  1  Hawk.  P.  C.  c.  31,  8.  49,  50.  («)  1  Hale  438. 

(v)  1  Hale  446. 


CHAP.  I.  §  III.]       Resisting  Officers  and  Others.  736 

the  work ;  for  as  the  consequences  of  defects  in  any  of  these  particulars  will  gener- 
ally be  to  extenuate  the  crime  of  killing,  and  reduce  it  to  manslaughter,  the  discus- 
sion of  them  will  perhaps  be  better  introduced  in  the  chapter  relating  to  that 
species  of  homicide,  (v?) 

With  respect  to  the  persons  who  shall  be  considered  as  taking  a  part  in  the  re- 
sistance, it  may  be  observed,  that  if  the  party  who  is  arrested  yield  himself  and 
make  no  resistance,  but  others  endeavor  to  rescue  him,  and  he  do  no  act  to  declare 
bis  joining  with  them,  if  those  who  come  to  rescue  him  kill  any  of  the  bailiffs,  this 
is  murder  in  them,  but  not  in  the  party  arrested :  but  not  so  if  he  do  any  act  to 
countenance  the  violence  of  the  rescuers. (x)  And  where  Jackson  and  four  others, 
having  committed  a  robbery,  were  pursued  by  the  country  upon  hue  and  cry,  and 
Jackson  turned  upon  his  pursuers  (others  of  the  robbers  being  in  the  same  field, 
ind  having  often  resisted  the  pursuers),  and  refusing  to  yield,  killed  one  of  the 
pursuers  ;  it  was  held,  that  inasmuch  as  all  the  robbers  were  of  a  company  and 
made  a  common  resistance^  and  so  one  animated  the  other,  all  those  of  the  company 
of  the  robbers  that  were  in  the  same  field,  though  at  a  distance  from  Jackson, 
were  principals,  viz.,  present,  aiding  and  abetting:  and  it  was  also  held,  that  one  of 
the  malefactors  who  was  apprehended  a  little  before  the  party  was  hurt,  being  in 
custody  when  the  stroke  was  given,  was  not  guilty,  unless  it  could  be  proved  that 
after  he  was  apprehended  he  had  animated  Jackson  to  kill  the  party. (^) 

If  a  man  be  arrested,  and  he  and  his  company  endeavor  a  rescue,  and,  while 
they  are  fighting,  one  who  knows  nothing  of  the  arrest  coming  by  act  in  aid  of  the 
party  arrested,  and  one  of  the  bailiffs  be  killed,  the  person  so  acting  in  aid  is  guilty 
of  murder ;  for  a  man  must  take  the  consequence  of  joining  in  any  unlawful  act, 
such  as  fighting;  and  his  ignorance  will  not  excuse  him  where  the  fact  is  made 
murder  by  the  law  without  any  actual  precedent  malice,  as  in  the  case  of  ri^f^on 
killing  an  officer  in  the  due  ^execution  of  his  office.(2)  But  it  should  be  ^ 
observed,  that,  in  another  report  of  the  same  case,  it  is  said  to  have  been  resolved, 
that  if  a  person,  not  knowing  the  cause  of  the  struggle,  had  interposed  between 
the  bailiff  and  the  party  arrested,  with  intent  to  prevent  mischijcf^  it  would  not  have 
been  murder  in  such  person,  though  the  bailiff's  assistant  were  killed  by  one  of  the 
rescuers  ;(a)  and  it  should  seem  that,  in  a  case  of  this  kind,  the  material  inquiry 
would  be,  whether  the  stranger  interfered  with  the  intention  of  preserving  the 
peace  and  preventing  mischief;  for  if  he  interposed  for  the  express  purpose  of 
aiding  one  party  against  the  other,  he  must  abide  the  consequences  at  his  peril.(6) 

A.  beat  B.,  a  constable,  who  was  in  the  execution  of  his  office,  and  they  were  parted ; 
aod  then  C,  a  friend  of  A.,  rushed  suddenly  in,  and  took  up  the  quarrel,  fell  upon 
the  constable,  and  killed  him  in  the  struggle ;  but  A.  was  not  engaged  in  this  alter 
he  was  parted  from  B.  And  it  was  holden  by  two  judges,  that  this  was  murder 
only  in  0. ;  and  A.  was  acquitted,  because  it  was  a  sudden  quarrel,  and  it  did  nOt 
appear  that  A.  and  C.  came  upon  any  design  to  abuse  the  constable.(c)  But  if  a 
man  begin  a  riot,  and  that  same  riot  continue,  and  an  officer  be  killed,  he  that 
began  the  riot  would,  if  he  had  remained  present  at  it,  be  a  principal  murderer, 
though  he  did  not  commit  the  fact.(t/) 

A  great  number  of  persons  assembled  in  a  house  called  Sissinghurst^  in  Kent, 
issued  out  and  committed  a  great  riot  and  battery  upon  the  pousossors  of  a  wood 
adjacent.  One  of  their  names,  viz.,  A.,  was  known,  the  rest  were  not  known ;  and 
a  warrant  was  obtained  from  a  justice  of  the  peace  to  apprehend  the  said  A.,  and 
divers  other  persons  unknown,  who  were  all  together  in  iSissinghurst  House.     The 


(v)  Post,  chap.  ii.  a.  3. 
(x)  Sir  CI 


Charles  Stanley's  case,  Kcl.  87.  See  Rex  r.  Whithorne,  3  C.  &  P.  394  (H  E.  C. 
L.  R.), /70«/,  p.  745. 

(y)  Jackson's  case,  1  Hale  4G4,  465. 

\z)  Sir  C.  Stanley's  case,  Kel.  87. 

(a)  Rex  ©.  Sir  C  Stanslic,  1  Sid.  160,  MS. ;  Burnet  accord,  as  cited  1  East  P.  C.  c.  5,  s. 
63,  p.  296. 

(6)  1  East  P.  C.  c.  5,  a.  83,  p.  318. 

(«)  By  Holt,  C.  J  ,  and  Rooksby,  at  Hertford,  temp.  Will.  3,  ad  incipium  MS.,  Tracey  53 ; 
1  Bast  P.  G.  c.  5,  a.  63,  p.  296 ;  and  see  also  Post.  353. 

(d)  Rcf .  9.  Wallis,  1  Salk.  334. 


787  Of  Murder.  [BooKm. 

constable^  with  about  8ixt<3cn  or  twenty  called  to  his  assbtauce,  came  with  the 
warrant  to  the  house,  and  demanded  entrance,  and  acquainted  some  of  the  persons 
within  that  he  was  the  constable,  and  came  with  the  justice's  warrant,  and  demanded 
A.  with  the  rest  of  the  offenders  that  were  then  in  the  house ;  and  one  of  the  persons 
within  came  and  read  the  warrant,  but  denied  admission  to  the  constable,  or  to  de- 
liver A.  or  any  of  the  malefactors ;  but  going  in,  commandetl  the  rest  of  the  company 
to  stand  to  their  staves.  The  constable  and  his  assistants  fearing  mischief,  went 
away ;  and  being  about  five  rods  from  the  door,  B.,  C,  D.,  E.,  F.,  &c.,  about  fourteen 
in  number,  issued  out  and  pursued  the  constable  and  his  assistants.  The  constable 
commanded  the  peace,  yet  they  fell  on,  and  killed  one  of  the  assistants  of  the  con- 
stable, and  wounded  others,  and  then  retired  into  the  house  to  the  rest  of  their  com- 
pany which  were  in  the  house,  whereof  the  said  A.  and  one  G.  that  read  the  warrant 
were  two.  For  this  A.,  B  ,  C,  D.,  E.,  F.,  6..  and  divers  others,  were  indicted  of 
murder,  and  tried  at  the  King's  Bench  bar,  when  these  points  were  unanimously 
determined  : 

1.  That  although  the  indictment  were,  that  B.  gave  the  stroke,  and  the  rest  were 
*7^ftl  P^^^"**  aiding  and  assisting,  though  in  truth  C.  *gave  the  stroke,  or  that  it 

J  did  not  appear  upon  the  evidence  which  of  them  gave  the  stroke,  but  only 
that  it  was  given  by  one  of  the  rioters,  yet  that  such  evidence  was  sufficient  to  main- 
tain the  indictment ;  for  in  law  it  was  the  stroke  of  all  that  party,  according  to  the 
resolution  in  Mackalft/'s  ca8e.(c) 

2.  That  in  this  case  nil  that  were  present  and  assisting  to  the  rioters  were  gniltj 
of  the  death  of  the  party  slain,  though  they  did  not  all  actually  strike  him  or  any 
of  the  constable's  company. 

3.  That  those  within  the  house,  if  they  abetted  or  counselled  the  riot,  were  in 
law  present  aiding  and  assisting,  and  principals,  as  well  as  those  that  issued  out  and 
actually  committed  the  assault ;  for  it  was  but  within  five  rods  of  the  house,  and  in 
view  thereof,  and  all  done  as  it  were  at  the  same  instant.(/) 

4.  That  here  was  sufficient  notice  that  it  was  the  constable,  before  the  man  was 
killed.  1.  Because  he  was  the  constable  of  the  same  vill.  2.  Because  he  notified 
his  business  at  the  door  before  the  assault,  viz.,  that  he  came  with  the  justice's 
warrant.  3.  Because  afler  his  retreat,  and  before  the  man  was  slain,  the  constable 
commanded  the  peace ;  and  notwithstanding,  the  rioters  fell  on  and  killed  the  part/. 

5.  It  was  resolved  that  the  killing  of  the  assistant  of  the  constable  was  murder, 
as  well  as  the  killing  of  the  constable  himself. 

6.  That  those  who  come  in  to  the  assistance  of  the  constable,  though  not  speciallj 
called  thereunto,  are  under  the  same  protection  as  they  that  are  called  to  his  assist- 
ance by  name. 

7.  That  although  the  constable  retired  with  his  company  upon  the  not  delivering 
up  of  A.,  yet  the  killing  of  the  assistant  of  that  constable  in  that  retreat  was 
murder.  1.  Because  the  retreat  was  one  continued  act  in  pursuance  of  his  office; 
being  necessary,  when  he  could  not  attain  the  object  of  his  warrant,  and  being  u» 
effect  a  continuation  of  the  execution  of  his  office,  and  under  the  same  protection 
of  the  law  as  his  coming  was.  2.  Principally  because  the  constable,  in  the  b^inning 
of  the  assault,  and  before  the  man  was  stricken,  commanded  the  peace. 

8.  It  seems  that  even  if  the  constable  had  not  commanded  the  peace,  yet  as  he 
and  his  company  came  about  what  the  law  allowed  them,  and,  when  they  could  not 
effect  it  fairly,  were  going  away,  the  rioters  pursuing  them  and  killing  one  made 
the  offence  murder  in  them  all ;  for  the  act  was  done  without  provocation,  and  the 
constable  and  his  company  were  peacefully  retiring ;  but  this  point  was  not  relied 
upon,  because  there  was  enough  upon  the  former  point  to  convict  the  offenders. 
In  the  conclusion,  the  jury  found  nine  of  them  guilty,  and  acquitted  those  widuQ) 
not  because  they  were  absent,  but  because  there  was  no  clear  evidence  that  tbef 

(e)  9  Co.  67  b. 

(/)  Vide  Lord  Dacre's  case,  1  Hale  439.    The  Lord  Dacre  and  divers  others  cti»«  f® 
shoot  deer  in  the  park  of  one  Pelham.     Rayden,  one  of  the  company,  killed  the  keeper/^ 
the  park,  the  Lord  Dacre  and  the  rest  of  the  company  being  in  other  parts  of  thtp^f^i 
and  it  was  ruled  that  it  was   murder  in  them  all,  and  they  died  for  it:  Grompt  tfi* 
Dalt.  c.  145,  p.  472 ;  34  Hen.  8,  B.  Coron.  172.     See  also  Moor  86  ;  Kely.  66. 
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ented  to  the  assault  as  the  jury  thought;  and  therefore  judgment  was  given 
D8t  the  nine  to  be  hanged.(^) 

c,  IV, — Cases  where  tJie  Killing  takes  place  in  the  Prosecution  of  some  r^c^oQ 

other  Criminal^  Unlawful^  or  Wanton  Act.  L  •   ^ 

P  an  action,  unlawful  in  itself,  be  done  deliberately,  and  with  intention  of 
^ief  or  great  bodily  harm  to  particular  individuals,  or  of  mischief  indiscrimi- 
Ij,  fall  where  it  may,  and  death  ensues  against  or  beside  the  original  intention 
le  party,  it  will  be  murder. (A) 

nder  this  head  may  be  mentioned  the  cases  of  particular  malice  to  one  indi- 
lal  falling  by  mistake  or  accident  upon  another,  which,  by  the  ignorance  or 
7f  of  juries,  have  been  sometimes  brought  within  the  rule  of  accidental  death, 
though,  in  a  loose  way  of  speaking,  it  may  be  called  accidental  death  when  a 
on  dies  by  a  blow  not  intended  against  Atm,  the  case  is  considered  by  the  law 
▼eiT  different  light.  Thus,  if  it  appears  from  circumstances  that  the  injury 
iided  to  A.,  whether  by  poison,  blow,  or  any  other  means  of  death,  would  have 
anted  to  murder  if  he  had  been  killed  by  it,  it  will  amount  to  the  same  offence 
.  happen  to  fall  by  the  same  means  ;(t )  so  that  if  C,  having  malice  against  A., 
:eB  at  and  misses  him,  but  kills  B.,  this  is  murder  in  C.  i(Jc)  and  upon  the  same 
ciple,  if  A.  and  B.  engage  in  a  deliberate  duel,  and  a  stranger  coming  between 
n  to  part  them  is  killed  by  one  of  them,  it  is  murder  in  the  party  killing.(^) 
I  it  has  also  been  resolved,  that  where  A.  had  malice  against  I).,  the  master  of 
ind  assaulted  him,  and  upon  B.  the  servant  coming  to  the  aid  of  his  master,  A. 
d  B.,  it  was  murder  in  A.  as  much  as  if  he  had  killed  the  master.(m)  So, 
re  A.  gave  a  poisoned  apple  to  his  wife  intending  to  poison  her,  and  the  wife, 
rant  of  the  matter,  gave  it  to  a  child  who  took  it  and  died ;  this  was  held 
der  in  A.,  though  he,  being  present  at  the  time  endeavored  to  dissuade  his  wife 
I  giving  the  apple  to  the  child.(n)  And,  upon  the  same  principle,  it  was  held 
9  murder  where  A.  mixed  poison  in  an  electuary  sent  by  an  apothecary  to  her 
MUid,  which  did  not  kill  him,  but  afterwards  killed  the  apothecary,  '*'who  rifi^Af^ 
indicate  his  reputation,  tasted  it  himself,  having  first  stirred  it  about.(o)  ^ 
bt  was  entertained,  because  the  apothecary,  of  his  own  hand,  without  incite- 
t  from  any  one,  not  only  partook  of  the  electuary,  but  mingled  it  together,  so 
i  incorporate  the  poison,  and  make  its  operation  more  forcible  than  the  mixture 
Mbde  by  the  wife  of  A. :  but  the  Judges  resolved  that  she  was  guilty  of  murder ; 
;he  putting  the  poison  into  the  electuary  was  the  cause  of  the  death  :  and  if  a 
ytk  prepares  poison  with  intent  to  kill  any  reasonable  creature,  such  person  is 
ij  of  the  murder  of  whatever  reasonable  creature  is  killed  thereby. (  p)     So  if 

)  BissiDghurst  House  case,  1  Hale  461,  2,  3      The  award  was  for  the  marshal  to  do 

atioD,  because  they  were  remanded  to  the  custody  of  the  marshal,  and  he  is  the 

sdiate  officer  of  the  court,  and  precedents  in  cases  of  judgments  given  in  the  King's 

b  bare  commonly  been  Et  dictum  est  matettallo,  ^e.y  quod  fadat  ezeeutionem  periculo 

ibemte, 

I  Post.  261. 

Id.  Ibid. ;  1  Hale  441  ;  Williams's  case,  1  Hale  469,  which  Holt,  G.  J.,  thought  would 

been  a  case  of  murder,  if  the  indictment  had  been  so  laid.    See  Mawgridge's  case, 
131. 
I  1  East  P.  G.  c.  5,  s.  17,  p.  2.30. 

1  Hale  441 ;  Dalt.  c.  145,  p.  472.  It  appears  to  have  been  holden  in  such  a  case, 
t  tbe  combating  was  by  malice  prepense,  that  the  killing  of  the  person  who  came  to 
tbem  was  murder  in  both  the  combatants  :  22  Edw.  3,  Coron.  262 ;  Lambard  out  of 
•do's  Report,  p.  217.  But  Lord  Hale  thinks  that  this  is  mistaken,  and  that  it  is  not 
ler  in  both,  unless  both  struck  him  who  came  to  part  them ;  and  says  that  by  the 

of  22  Ass.  71,  Goron.  180  (which  seems  to  be  the  case  more  at  large),  he  only  that 

the  stroke  had  judgment,  and  was  executed :   I  Hale  441,  to  which  this  note  is  sab- 

d;  "the  other  does  not  appear  to  have  been  before  the  court:  but,  upon  putting 

mm,  tbe  court  said  he  that  struck  is  guilty  of  felony,  but  said  nothing  as  to  him  who 

Mi  ftrike." 

)  1  Hale  438. 

I  Saunders'  case,  Plowd.  474  ;  1  Hawk.  P.  G.  c.  31,  s.  45 ;  I  Hale  436. 

Opre's  case,  9  Co.  81 ;  1  Hawk.  P.  C.  c.  31,  s.  45  ;  1  Hale  436. 
)  AmUj  note  (o). 
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A.  put  poison  into  wine,  with  intent  to  kill  B.,  and  C.  drinks  tliereof  and  dies,  A. 
is  guilty  of  the  murder  of  C. ;  and  it  makes  no  difference  that  the  wine,  unless 
stirred  up,  would  not  have  killed  C,  and  that  C  ,  thinking  there  was  sugar  in  it, 
stirred  it  up.(j) 

So  where  a  person  gave  medicine  to  a  woman  to  procure  an  abortion,(r)  and 
where  a  person  put  skewers  into  the  womh  of  a  woman  for  the  same  purpose ;(«)  by 
which  in  both  cases  the  women  were  killed,  these  acts  were  held  clearly  to  be 
murder;  for,  though  the  death  of  the  woman  was  not  intended,  the  acts  were  of  a 
nature  deliberate  and  malicious,  and  necessarily  attended  with  great  danger  to  the 
persons  on  whom  they  were  practiced. 

There  are  also  other  cases  where  no  mischief  is  intended  to  any  particular  indi- 
vidual, but  where  there  is  a  general  malice  or  depraved  inclination  to  mischief, 
fall  where  it  may ;  and  in  these  cases  the  act  itself  being  unlawful,  attended  with 
probable  serious  danger,  and  done  with  a  mischievous  intent  to  hurt  people,  the 
killing  will  amount  to  murder.(f)     Thus,  if  a  man  go  deliberately,  and  with  ao 
intent  to  do  mischief,  upon  a  horse  used  to  strike,  or  coolly  discharge  a  gun  amongst 
a  multitude  of  people,  and  death  be  the  consequence  of  such  acts,  it  will  be 
murder. (t/)     So,  if  a  man  resolves  to  kill  the  next  man  he  meets,  and  does  kill  him, 
it  is  murder,  although  he  knew  him  not;  for  this  is  universal  malice.(t;)    And 
upon  the  same  principle,  if  a  man  knowing  that  people  are  passing  along  the  street, 
throw  a  stone  likely  to  do  injury,  or  shoot  over  a  house  or  wall  with  intent  to  do 
hurt  to  people,  and  one  is  thereby  slain,  it  is  murder  on  account  of  the  previous 
malice,  thout^h  not  directed  against  any  particular  individual :  for  it  is  no  excuse 
that  the  party  was  bent  upon  mischief  generally.(ir) 

Whenever  an  unlawful  act,  an  act  malum  in  «e,  is  done  in  prosecution  of  8 
felonious  intention,  and  death  ensues,  it  will  be  murder  :  as  if  A.  shoot  at  the 
poultry  of  B.  intending  to  steal  the  poultry,  and  by  accident  kill  a  man,  this  will 
♦74.1 1  ^®  njurder  by  *reason  of  the  felonious  intention  of  stealing.(x)  So,  if  a  man 
-'  set  fire  to  a  house,  whereby  a  person  in  it  is  burnt  to  death.(y)  And  it  was 
held,  that  if  such  offenders  as  were  mentioned  in  the  statute  De  mcUefactaribus  in 
parcis,(z)  killed  the  keeper,  &c.,  it  was  murder  in  all,  although  it  appeared  that 

{q)  9  Co.  81  b.     See  Reg.  v.  Michael,  2  Moo.  G.  G.  R.  120. 

(r)  1  Hale  429. 

(s)  Tinckler's  case,  1  East  P.  G.  c.  5,  s.  17,  p.  230,  and  s.  124,  p.  354. 

(/)  1  Hale  475  ;  1  East  P.  C."  c.  5,  s.  18,  p.  231. 

(w)  I  Hale  476 ;  4  Blac.  Cora.  200  ;  1  Hawk.  P.  G.  c.  29,  s.  12 ;  1  East  P.  C.  c.  5,  8.  !«» 
p.  231.  Hawkins,  speaking  of  the  instance  of  the  person  riding  a  horse  used  to  kick 
amongst  a  crowd,  says,  it  would  be  murder,  though  the  rider  iutended  no  more  than  to 
divert  himself  by  putting  the  people  into  a  fright:  1  Hawk.  P.  C.  c.  31,  8.  68,  andBeetf*(^ 
p.  687. 

(v)  4  Blac.  Com.  200. 

(«')  1  Hale  475  ;  3  Inst.  57  ;  1  East  P.  C.  c.  5,  s.  18,  p.  231. 

(z)  Fos.  258,  269.  Lord  Coke,  3  Inst.  56,  says,  "  if  the  act  be  unlawful  it  is  murder;  •» 
if  A.,  meaning  to  steal  a  deer  in  the  park  of  B.,  shoots  at  the  deer,  and  bj  the  gltnee  of 
the  arrow  kills  a  boy  that  is  hidden  in  a  bush,  this  is  murder  ;  for  that  the  act  was  anUw- 
ful,"  and  he  cites  Bract.  Lib.  3,  120  b.  And  then  he  draws  the  distinction  between  shoot- 
ing wild  fowl  and  shooting»at  any  tame  fowl,  and  says,  if  the  arrow  by  misadTentare  kilU 
a  man,  it  is  murder ;  and  cites  for  the  fatter  position  3  Edw.  3,  Coron.  354 ;  2  Hen.  4, 1S> 
and  11  Hen.  7,23.  Lord  Hale,  1  Hale  38,  cites  11  Hen.  7,23;  Br,  Coron.  229;  Procla- 
mation 12  ;  22  Ass.  pi.  71,  and  see  1  Hale  568.  In  Rex  v,  Plummer,  Kel.  117,  the  qaestioo 
is  discussed  in  the  judgment  of  the  C.  J.,  and  Lord  Coke's  dictum  is  explained  to  n)^° 
that  if  two  men  have  a  design  to  steal  a  hen,  and  one  shoots  at  the  hen  for  that  P^JP^^^J 
and  a  man  be  killed,  it  is  murder  in  both,  because  the  design  was  felonious;  and  it  '^i^^ 
that  with  that  explanation  the  books  cited  do  warrant  that  opinion.  Forster  258-8,  cit^ 
3  Inst.  56,  and  Kel.  117.  There  is,  therefore,  much  in  the  books  on  the  subject;  ftfl») 
with  all  deference  to  tfie  opinions  of  others,  the  rule  that  any  one  who  deliberately 
attempts  to  commit  a  felony  and  thereby  occasions  death,  is  guilty  of  murder,  seeou  to  |^ 
light.  If  this  were  not  the  rule,  any  person  might  burn  any  man's  house  andhimin  it) 
and  be  liable  to  no  punishment  for  causing  the  death  ;  for  it  never  could  be  proved  that 
he  knew  that  there  was  any  one  in  it.  And  a  more  salutary  rul^ 'cannot  be  thaa  M 
he  who  attempts  to  commit  a  felony  shall  be  liable  to  the  natural  conseqaencei  of  ^^ 
felonious  act. 

(.V)  Reg.  V.  Smithies,  5  C.  &  P.  332  (24  E.  C.  L.  R.). 

[z)  21  Edw.  1,  St.  2,  now  repealed  by  7  &  8  Qeh.  4,  c.  27  ;  1  HiUe  491. 
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tbe  keeper  ordered  them  to  stand,  assaulted  them  first,  and  that  they  fled,  and  did 
not  tarn  till  one  of  the  keeper*s  men  had  fired,  and  hurt  one  of  their  companions. (a) 
On  an  iudi<Hment  for  murder,  it  appeared  that  the  prisoner  had  set  fire  to  a  stack 
of  straw  in  an  enclosure  in  which  was  an  out-house  or  harn,  hut  not  adjoining  to 
any  house.  While  the  fire  was  hurning,  the  deceased  was  seen  in  the  flames,  and 
his  body  was  afterwards  found  in  the  enclosure.  It  did  not  clearly  appear  whether 
he  had  been  in  the  outhouse  or  merely  lying  on  or  by  the  side  of  the  stack.  There 
was  no  evidence  who  he  was,  or  how  or  when  he  came  there,  nor  that  the  prisoner 
bad  any  idea  that  any  one  was  or  was  likely  to  be  there,  and  when  he  saw  the  de- 
ceased, he  wanted  to  save  him.  It  did  not  exactly  appear  how  long  the  fire  had 
been  kindled  before  it  was  discovered,  but  very  soon  after  it  was  discovered  the  de- 
ceased was  seen  in  the  flames.  Bramwell,  B.,  told  the  jury  that  ^*  the  law  laid  down 
was  that  where  a  prisoner,  in  the  course  of  committing  a  felony,  caused  the  death 
of  a  human  being,  that  was  murder,  even  though  he  did  not  intend  it.  And  though 
that  may  appear  unreasonable,  yet,  as  it  is  laid  down  as  law,  it  is  our  duty  to  act 
upon  it.  The  law,  however,  is  that  a  man  is  not  answerable  except  for  the  natural 
and  probable  result  of  his  own  act :  and  therefore,  if  you  should  not  be  satisfied 
that  the  deceased  was  in  the  farm  or  enclosure  at  the  time  the  prisoner  set  fire  to 
the  stack,  but  came  in  afterwards,  then,  as  his  own  act  intervened  between  the 
death  and  the  act  of  the  prisoner,  his  '^'death  could  not  be  the  natural  result  r^c^  4  9 
of  the  prisoner's  act.  And  in  that  view  he  ought  to  be  acquitted  on  the  '- 
present  charge. "(6) 

Also,  where  the  intent  is  to  do  some  great  hodily  harm  to  another,  and  death 
ensues,  it  will  be  murder;  as  if  A.  intended  only  to  beat  B.,  in  anger,  or  from  pre- 
conceived malice,  and  happen  to  kill  him,  it  will  be  no  excuse  that  he  did  not  intend 
all  the  mischief  that  followed ;  for  what  he  did  was  malum  in  se,  and  he  must  be 
answerable  for  all  its  consequences.  He  beat  B.  with  an  intention  of  doing  him 
some  bodily  harm,  and  is  therefore  answerable  for  all  the  harm  he  did.(c)  So  if  a 
large  stone  be  thrown  at  one  with  a  deliberate  intention  to  hurt,  though  not  to  kill 
him,  and  hy  accident  it  kill  him,  or  any  other,  this  is  murder.(^Z)  If  a  wrongful 
act  (an  act  which  the  party  who  commits  it  can  neither  justify  nor  excuse)  be  done 
under  circumstances  which  show  an  intent  to  kill,  or  do  any  serious  injury,  or  any 
general  malice,  the  oflience  is  murder,  (c)  But  the  nature  of  the  instrument,  and 
the  manner  of  using  it,  as  calculated  to  produce  great  bodily  harm  or  not,  will  vary 
the  offence  in  all  such  case8.(/) 

Upon  an  indictment  for  murder  it  appeared  that  the  deceased,  being  in  liquor, 
had  gone  at  night  into  a  glass-house,  and  laid  himself  down  upon  a  chest;  and 
that  while  he  was  there  asleep  the  prisoners  covered  and  surrounded  him  with 

{a)  I  East  P.  G.  c.  5,  8.  31,  p.  256,  citing  1  MS.,  Sura.  145,  175;  Sum.  37,  46;  Palm. 
546  ;  2  Roll.  Rep.  120.  The  reason  is  the  Act  provides  that,  if  after  hue  and  cry  made  to 
stand,  they  will  not  yield,  but  flee  or  defend  themselves,  and  the  keepers  kill  them  in 
taking  them,  they  shall  not  be  troubled  in  any  way  for  it.  Therefore  all  that  the  keepers 
did  in  this  case  was  lawful,  and  consequently  the  killing  was  the  killing  of  a  party  in  the 
dae  execution  of  his  dutv. 

ft  

{b)  Reg.  V.  Horsey,  3  F.  &  F.  287.  The  natural  and  probable  result  of  setting  anything 
on  fire  is  that  it  will  burn  whatever  may  happen  to  be  in  proximity  to  it  during  its  pro- 
gress, and  not  merely  what  happens  to  be  so  when  the  Are  was  lighted.  If  a  man  sets  an 
iDfernal  engine,  with  a  lighted  fuse,  the  natural  and  probable  consequence  is  that  it  will 
kill  whoever  is  near  it  at  the  time  it  explodes,  and  it  has  never  been  doubted  that  this 
woald  be  murder  if  a  person  was  killed  by  it,  however  far  off  he  was  when  the  fuse  was 
lighted.  See  also  and  consider  the  cases  of  poisoning  at  p.  731).  The  proper  mode  to 
look  at  cases  of  this  kind  is  to  suppose  that  the  prisoner  actually  applied  a  light  to  each 
particular  thing  to  which  the  fire  extended  at  the  very  time  the  Are  reached  it.  That  is 
the  legal  effect  of  the  prisoner's  act,  and  he  may  be  indicted  for  setting  Arc  to  every  new 
subject-matter  reached  by  the  fire.  Suppose  a  rick  were  set  fire  to,  and  the  fire  extended 
to  a  house,  and  that  there  was  no  one  in  the  house  when  the  rick  was  set  on  fire,  but  that 
when  the  fire  reached  the  house  there  was  a  man  in  it ;  can  it  be  doubted  that  this  would 
be  setting  fire  to  a  house  with  a  man  in  it  within  the  24  &  25  Vict.  c.  97,  s.  2?  The 
learned  Baron's  ruling  therefore  seems  to  have  been  incorrect. 

(c)  Post.  259.  {d)  1  Hale  440,  441. 

(e)  Per  Tiodal,  G.  J.,  Fenton's  case,  1  Lewin  179.     See  the  case, /70«/,  852. 

(/)  Kel.  127  ;  1  East  P.  C.  c.  5,  s.  32,  p.  257. 
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straw,  and  threw  a  shovel  of  hot  cinders  upon  his  helly ;  the  conseqaeoce  of  which 
was  that  the  straw  ignited,  and  he  was  hnrnt  to  death :  there  was  no  evidence  of 
express  malice,  hut  the  conduct  of  the  prisoners  indicated  an  entire  recklessness  of 
consequences,  hardly  consistent  with  anything  short  of  design.  Patteson,  J.,  ad- 
verted to  the  fact  of  there  heing  no  evidence  of  express  malice,  but  told  the  juty 
that  if  they  believed  the  prisoners  really  intended  to  do  any  serious  injury  to  the 
deceased,  although  not  to  kill  him,  it  was  murder ;  but  if  they  believed  their  inten- 
tion to  have  been  only  to  frighten  him  in  sport,  it  was  manslaughter.(^) 

Where  divers  persons  resolve  generally  to  resist  all  opposers  in  tne  commission 
of  any  breach  of  the  peace,  and  to  execute  it  in  such  a  manner  as  naturally  tends 
to  raise  tumults  and  affrays,  as  by  committing  a  violent  disseisin  with  great  numbers 
of  people,  or  going  to  beat  a  man,  or  rob  a  park,  or  standing  in  opposition  to  the 
^^4^1  ^^^^^^'^  posse,  they  must,  when  they  engage  in  such  bold  dbturbances  '^'of 
'  ^  the  public  peace,  at  their  peril,  abide  the  event  of  their  actions.  And  there- 
fore if  in  doing  any  of  these  acts  they  happen  to  kill  a  man,  they  are  all  guilty  of 
murder. (A)  But  it  should  be  observed,  that  in  order  to  make  the  killing  by  any 
murder  in  all  of  those  who  are  confederated  together  for  an  unlawful  purpose, 
merely  on  account  of  the  unlawful  act  done  or  in  contemplation,  it  must  happen 
during  the  actual  strife  or  endeavor,  or  at  least  within  such  a  reasonable  time  after- 
wards as  may  leave  it  probable  that  no  fresh  provocation  iDtervened.(t) 

Lee  and  Costen  were  iudicted  for  the  murder  of  S.  J.  Hill.    Hill  was  at  a  public 
house  where  the  prisoners  were,  and  showed  some  money,  and  lefl  to  go  home;  the 
prisoners  followed  him.    Lee  first  came  up  to  Hill  and  pushed  him  through  a  hedge, 
so  that  he  fell  down  a  bank  five  feet  high.     Lee  jumped  down  afler  him,  and  tried 
to  rob  him,  but  he  resisted,  and  Lee  called  out  to  Costen  to  come  and  help  him; 
Costen  then  went  and  helped  to  force  the  purse  out  of  Hill's  hand.     It  was  not 
clearly  proved  what  was  the  precise  d^ree  of  violence  used,  as  Hill  said  that  he 
was  so  shaken  with  his  fall  that  he  hardly  knew ;  but  they  both  used  some  violence 
to  force  the  money  from  him.     Pollock,  C.  B.,  told  the  jury  "  that  if  two  or  more 
persons  go  out  to  commit  a  felony,  with  intent  that  personal  violence  shall  be  osed 
in  its  committal,  and  such  violence  is  used  and  causes  death,  then  they  are  all  guilty 
of  murder,  even  although  death  was  not  intended."  .  .  .  .  "  It  is  for  you  to  confflder 
whether  there  was  any  such  joint  design  here,  or,  if  not,  whether  Costen  was  psrt]^ 
to  such  violence  as  tended  in  this  case  to  cause  death.     If  not  you  must  acquit 
him,  and  I  think  there  is  no  such  evidence." (tV) 

And  it  should  also  be  observed,  that  the  fact  must  appear  to  have  been  committed 
strictly  in  prosecution  of  the  purpose  for  which  the  party  was  assembled;  and  there- 
fore, if  divers  persons  be  engaged  in  an  unlawful  act,  and  one  of  them,  with  mahce 
prepense  against  one  of  his  companions,  finding  an  opportunity,  kill  him,  the  rest 
are  not  concerned  in  the  guilt  of  that  act,  because  it  had  no  connection  with  the 
crime  in  contemplation.  (A;)  So,  where  two  men  were  beating  another  man  in  the 
street,  and  a  stranger  made  some  observation  upon  the  cruelty  of  the  act,  upon 
which  one  of  the  two  men  gave  him  a  mortal  stab  with  a  knife :  and  both  the  men 
were  indicted  as  principals  in  the  murder ;  although  both  were  doing  an  unUwfnl 
act  in  beating  the  man,  yet  as  the  death  of  the  stranger  did  not  ensue  upon  that 
act,  and  as  it  appeared  that  only  one  of  them  intended  any  injury  to  the  penoD 
killed,  the  Judges  were  of  opinion  that  the  other  could  not  be  guilty,  either  as 
principal  or  accessory.  (Z) 

Where  a  party  of  smugglers  were  met  and  opposed  by  an  officer  of  the  Crown, 
and  during  the  scufiie  which  ensued  a  gun  was  discharged  by  a  smuggler,  which 
killed  one  of  his  own  gang,  the  question  was,  whether  the  whole  gang  were  guilty 

{g)  ErriDgton's  case,  2  Lewin  217. 

(h)  1  Hawk.  P.  C.  c.  31,  a.  51 ;  Staundf.  17  ;  1  Hale  439,  tt9€q,\  4  Blac.  Com.  200;  1  Bast 
P.  C.  c.  66,  a.  33,  p.  267. 

(i)  1  East  P.  G.  c.  6,  a.  34,  p.  269. 

{i%\  Reg.  V,  Lee,  4  F.  &  F.  63. 

(k)  1  Hawk.  P.  C.  c.  31,  a.  62  ;  Feat.  361.  And  aee  the  charge  of  Foster,  J.,  ona^l*! 
commissioD  for  the  trial  of  Jackson  and  others,  at  Ghicheater,  9  St.  Tri.  (e<t  by  Baifr*) 
716,  el  aeg. 

(1)  Anonymous,  8  Mod.  164  ;  I  Hawk.  P.  G.  c.  31,  a.  62. 
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of  tbig  murder ;  and  it  was  agreed  by  tbe  Court,  tbat  if  tbe  king's  officer,  or  any 
of  bis  assistants,  bad  been  killed  by  the  sbot,  it  would  bave  been  murder  in  all  the 
gang ;  and  also,  tbat  if  it  bad  appeared  that  tbe  shot  was  levelled  at  tbe  officer,  or 
any  of  bis  assistants,  it  would  also  have  amounted  to  murder  in  tbe  whole  of  the 
gang,  tbougb  an  accomplice  of  their  own  were  tbe  person  killed.(m)  The  point 
upon  whicb  this  case  turned  was,  that  it  did  not  appear  from  any  of  the  facts  found, 
tbat  tbe  gun  was  discbarged  in  prosecution  of  the  purpose  for  which  the  party  was 
auemhled,{n)  In  another  case  the  prisoners  were  hired  by  a  tenant  to  assist  him 
in  carrying  away  bis  household  furniture  in  order  to  avoid  a  distress.  They  accord- 
ingly assembled  for  this  purpose  armed  with  bludgeons  and  other  offensive  weapons ; 
and  a  violent  affiray  took  place  between  them  and  tbe  landlord  of  tbe  house,  who, 
accompanied  on  his  part  by  anotber  set  of  men,  came  to  prevent  the  removal  of  the 
goods.  Tbe  constable  was  called  in  and  produced  bis  authority,  but  could  not 
induce  them  to  disperse :  and,  wbile  they  were  fighting  in  the  street,  one  of  the 
company,  but  whicb  of  them  was  not  known,  ^killed  a  boy  who  was  standing  ri^fjAA 
at  his  father's  door  looking  on,  but  totally  unconcerned  in  tbe  affray.  Tbe  ^ 
question  was,  whether  this  was  murder  in  all  tbe  company;  and  Holt,  C.  J.,  and 
rollexfen,  C.  J.,  were  of  opinion  that  it  was  murder  in  all  the  company,  because 
they  were  all  engaged  in  an  unlawful  act,  by  proceeding  in  tbe  affray  afler  tbe  con- 
stable bad  interposed  and  commanded  them  to  keep  the  peace ;  especially  as  the 
manner  in  which  they  originally  assembled,  namely,  with  offensive  weapons  and  in 
a  riotous  manner,  was  contrary  to  law.(o)  But  the  majority  of  the  Judges  held, 
that  as  tbe  boy  was  found  to  be  unconcerned  in  the  affiray,  bis  having  been  killed 
by  one  of  the  company  could  not  possibly  affect  the  rest ;  for  the  homicide  did  not 
happen  in  prosecution  of  the  illegal  act.(^^  And  it  seems  that  this  opinion  pro- 
ceeded upon  the  ground  that  there  was  no  evidence  to  show  tbat  the  stroke  by  which 
the  boy  was  killed  was  either  levelled  at  any  of  tbe  opposing  party,  or  was  levelled 
at  him  upon  the  supposition  that  he  was  one  of  the  opponents,  and  therefore  that  it 
was  not  given  in  prosecution  of  the  purpose  for  which  the  party  was  assembled. (</) 

In  these  cases  it  seems  that  it  is  a  question  for  the  jury  whether  the  act  done 
was  in  prosecution  of  the  purpose  for  whicb  the  party  was  assembled,  or  inde- 
pendent of  it  and  without  any  previous  concert.  The  prisoners,  eight  in  number, 
each  having  a  gun,  upon  being  found  poaching  by  some  keepers,  who  went  towards 
them  for  the  purpose  of  apprehending  them,  formed  into  two  lines,  and  pointed 
their  guns  at  the  keepers,  saying  they  would  shoot  them ;  a  shot  was  then  fired 
whicb  wounded  a  keeper,  but  no  other  shot  was  fired :  it  was  objected  that  it  was 
clear  that  there  was  no  common  intent  to  shoot  this  man,  because  only  one  gun  was 
fired,  instead  of  the  whole  number.  Vaughan,  B.,  ^'  That  is  rather  a  question  for 
the  jury,  but  still  on  this  evidence  it  is  quite  clear  what  the  common  purpose  was. 
They  all  draw  up  in  lines,  and  point  their  guns  at  tbe  gamekeepers,  and  they  are 
ill  giving  their  countenance  and  assistance  to  the  one  who  actually  6re8  the  gun. 
If  it  could  be  shown  that  either  of  them  separated  himself  from  the  rest,  and 
showed  distinctly  tbat  he  would  have  no  hand  in  what  they  were  doing,  the  objec- 
tioQ  would  have  much  weight  in  it.''(r)  Two  private  watchmen  seeing  the  prisoner 
and  anotber  man  with  two  carts  laden  with  apples,  which  they  suspected  had  been 
stolen,  went  up  to  them,  and  one  walked  beside  the  prisoner,  and  one  beside  the 
other  man,  at  some  distance  from  each  other,  and  while  they  were  so  going  along, 
the  prisoner's  companion  stepped  back,  and  with  a  bludgeon  wounded  the  watch- 
man he  had  been  walking  with ;  Garrow,  B.,  **  To  make  the  prisoner  a  principal 
the  jury  must  be  satisfied  that  when  he  and  bis  companion  went  out  with  a  common 

(m)  Plummer'B  case,  Kel.  109. 

(n)  Post.  352,  and  see  MaDsell  and  Herbert's  case,  1  Hale  440,  441,  cited  from  Dy. 
128  6. 

(o)  Thej  cited  Stamf.  17,  40;  Fitz.  Cor.  350;  Cromp.  244. 

\p)  Rex  V.  Hodgson  and  others,  1  Leach  6.  See  Plummer's  case,  ante^  note  (m),  12 
Mod.  629 ;  Thompson's  case,  Kel.  6G  ;  Anoft.,  cited  by  Holt,  C.  J.,  1  Leach  7,  note  (a),  and 
a  case  Anon.,  8  Mod.  165.     See  also  Kcilw.  161,  and  Borthwick's  case,  Dougl.  202. 

{q)  I  East  P.  C.  c.  5,  s.  33,  p.  258,  259  ;  and  see  the  remarks  of  Lord  Hale,  upon  the 
case  of  ManseH  and  Herbert  (Dy.  128  b.)  in  1  Hale  440,  441. 

(r)  Rex  0.  Edmeads,  3  C.  &  P.  390  (14  E.  G.  L.  R.). 
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illegal  purpose  of  stealing  apples,  they  also  entertained  the  common  guilty  parpoee 
of  resisting  to  death,  or  with  extreme  violence,  any  persons  who  might  endeavor  to 
3j,« . --.  *apprehend  them ;  but  if  they  had  only  the  common  purpose  of  stealing 
'  -'  apples,  and  the  violence  of  the  prisoner's  companion  was  merely  the  result 
of  the  situation  in  which  he  found  himself,  and  proceeded  from  the  impulse  ot 
the  moment,  without  any  previous  concert,  the  prisoner  will  be  entitled  to  an  ac- 

quittal."(«) 

Where  the  whole  of  a  party  of  poachers  set  upon  and  beat  a  keeper  till  he  wss 

senseless,  and  having  lefl  him  lying  on  the  ground,  one  of  them  after  they  had 
gone  a  little  distance  returned,  and  stole  his  money,  it  was  holden  that  he  alone  was 
pruilty  of  the  8tealing.(^)  Where  two  poachers  were  apprehended  by  some  game- 
keepers, and  being  in  custody  called  out  to  one  of  their  companions,  who  came  to 
their  assistance  and  killed  one  of  the  gamekeepers,  it  was  held  that  this  was 
murder  in  all,  though  the  blow  was  struck  while  the  two  were  actually  in  custody, 
but  that  it  would  not  have  been  so,  if  the  two  had  acquiesced  and  remained  passive 
in  custody. (w) 

Where  four  poachers  were  met  by  a  keeper  and  his  assistant,  and  after  some 
words  had  passed,  three  of  them  ran  in  upon  the  keeper,  knocked  him  down  and 
stunned  him  ;  and  when  he  recovered  himself,  he  saw  all  of  them  coming  by  him, 
and  one  said,  "  Damn  'em  we've  done  'em :"  and  when  they  had  got  two  or  three 
paces  beyond  him,  one  of  them  turned  back  and  wounded  the  keeper  in  the  lap, 
and  then  the  men  set  off  and  ran  away ;  Holland,  B.,  told  the  jury  if  they  thouglit 
the  prisoners  were  acting  in  concert,  they  were  all  equally  guilty  of  inflicting  the 
wound,  (r) 

Where,  upon  an  indictmeat  for  maliciously  cutting,  the  question  was,  how  far 
one  prisoner  was  concurring  in  the  act  of  the  other;  Park,  J.,  told  the  jury  that, 
'*  if  three  persons  go  out  to  commit  a  felony,  and  one  of  them,  unknown  to  the 
others,  put«  a  pistol  in  his  pocket,  and  commits  a  felony  of  another  kind,  such  as 
murder,  the  two  who  did  not  concur  in  this  second  felony  will  not  be  guilty  thereof, 
notwithstanding  it  happened  while  they  were  engaged  with  him,  in  the  felonious  act 
for  which  they  went  out."(M7) 

On  an  indictment  for  murder  it  appeared  that  the  six  prisoners,  who  were  ship- 
mates, for  some  cause  of  offence  unknown,  chased  a  German  sailor  belonging  to 
another  ship  through  the  streets,  and  as  he  took  refuge  from  their  attack  against  a 
railing,  he  was  stabbed  by  one  of  them  with  a  knife,  of  which  wound  he  died  in  a 
few  minutes.  The  evidence  as  to  the  hand  by  which  the  blow  was  given  was  very 
conflicting.  Bylcs,  J.,  told  the  jury  that  supposing  they  could  fix  upon  the  hand 
that  stabbed,  the  first  question  would  be  what  was  his  offence?  The  person  who 
stabbed  was  clearly  guilty  of  murder,  whether  he  intended  to  kill  or  not.  If  he 
only  intended  to  commit  bodily  harm,  he  was  guilty  uf  murder.  The  next  question 
was  in  what  condition  were  the  other  five  men  ?  The  deceased  sailor  was  leaning 
*7afil  ^o^^^s^  some  *iron  railings  when  the  stab  was  given,  but  before  that  he  had 
J  been  assaulted  in  a  barbarous  and  dastardly  manner  by  these  six  men;  but 
did  the  other  men  contemplate  the  use  of  the  knife,  or  was  it  an  independent  act 
of  the  man  who  used  it  ?  They  were  all  guilty  of  murder  if  they  participated  m  » 
common  design  and  intention  to  kill.  If  they  should  think  that  the  others  did 
not  intend  and  design  to  kill,  yet  these  others  would  also  be  guilty  of  murder  if  the 
knife  was  used  in  pursuance  of  one  common  design  to  use  it,  because  then  the  hand 
that  used  the  knife  was  the  hand  of  all  of  them.  Supposing  there  was  no  common 
design  to  use  the  knife,  if  being  present  at  the  moment  of  stabbing,  they  assented 
and  manifested  their  assent  by  assisting  in  the  offence,  they  were  guilty  of  murder. 
First,  then,  there  must  be  a  common  design  to  kill ;  secondly,  there  must  he  a 

(«)  Rex  V.  Collison,  4  C.  &  P.  665  (19  E.  C.  L.  R.).  See  the  observations  of  Littledale, 
J.,  in  Reg.  v.  Howell,  9  C.  &  P.  450  (38  E.  C.  L.  R.). 

(t)  Rex  V.  Hawkins,  3  C.  &  P.  392  (14  E.  C.  L.  R.),  Park,  J.  A.  J. 

(m)  Rex  V.  Whithorne,  3  C.  &  P.  394  (14  E.  C.  L.  R.),  MSS.,  0.  S.  G.,  Vaughan,  B.  See 
ante,  p.  736,  notes  (x)  and  (jy). 

(r)  Rex  V.  Warner,  R.  k  M   C.  C.  R.  380 ;  s.  c,  5  0.  &  P.  526  (24  B.  C.  L.  R.). 

(it)  DnfTey's  case,  1  Lew.  194.    See  Macklin's  case,  2  Lew.  225,  per  AldenoUi  B^P^' 
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sommon  design  to  use  a  murderous  instrument ;  and,  thirdly,  there  must  be  presence 
it  the  time  and  assent  and  assistance  in  the  use  of  the  knife  If,  however,  they 
thould  think  neither  of  these  three  modes  of  putting  the  case  proved  against  the 
iTe,  it  would  be  their  duty  to  find  the  stabber  guilty  und  to  acquit  the  others. (x) 

Where  on  an  indictment  for  murder  it  appeared  that  the  deceased  was  found  tied 
land  and  foot  with  string,  and  something  forced  into  her  throat,  by  which  she  had 
)een  suffocated,  and  the  house  in  which  she  was  had  been  forcibly  entered,  and  the 
>bject  evidently  had  been  robbery;  the  jury  were  told  that  if  they  were  satisfied 
hat  the  deceased  met  with  her  death  from  violence  by  any  person  or  persons  to 
enable  them  to  commit  a  burglary  or  other  felony,  although  they  who  inflicted  the 
riolence  might  not  have  intended  to  kill  her,  all  who  were  parties  to  that  violence 
irere  guilty  of  murder. (^) 

On  an  indictment  for  manslaughter  it  appeared  that  more  than  nine  men,  of 
whom  seven  were  armed  with  guns,  were  out  at  night  in  pursuit  of  game ;  and  shots 
ltd  been  heard  in  one  wood,  and  the  prisoners  were  met  in  a  meadow  going 
;owards  another  wood  by  a  party  of  gamekeepers ;  the  deceased  had  a  flail^  but 
lone  of  them  had  any  gun :  the  poachers  drew  up  in  a  line,  as  one  of  them  ordered 
Jiem  to  do :  one  of  them  said,  ^^  The  first  man  that  takes  a  step  forward  I  will 
sboot ;"  the  deceased  called  out,  "  Oh,  you  would  not  be  so  cowardly  as  to  shoot :" 
^e  man  cried  out,  ^^  So  help  me  God,  I  will/'  The  deceased  said  to  his  men, 
'  Are  you  ready  ?"  and  they  made  a  rush  at  the  prisoners,  and  the  flail  was  heard 
»  rattle  and  then  the  deceased  was  shot,  but  not  by  the  man  he  was  assailing.  It 
iras  by  no  means  clear  who  fired  the  shot.  Byles,  J.,  told  the  jury  that  whoever 
ired  the  shot  was  guilty  of  manslaughter,  and  assuming  that  it  could  not  be  asccr- 
juned  who  fired  the  shot,  all  who  were  present,  and  were  parties  to  the  act,  were 
certainly  guilty,  and  that  if  all  were  in  a  row  when  the  gun  was  fired  that  was 
itroog  evidence  of  a  common  purpose  to  shoot ;  but  it  was  for  the  jury  to  decide 
irbether  there  was  such  a  common  purpose  or  not,  or  whether  the  gun  was  fired  in 
DODsequence  of  a  personal  encounter  between  a  keeper  and  the  man  who  fired  it.(2) 

On  a  trial  for  murder  it  appeared  that  a  dispute  had  arisen  between  the  deceased 
ind  Turner,  who  called  the  deceased  a  liar.  The  deceased  then  struck  Turner,  on 
irhicb  Staple  took  off  his  coat  to  fight,  but  the  police  prevented  it,  and  the  deceased 
left  to  go  home;  afler  a  few  minutes  Turner  and  Staple  followed  him,  and  the 
police  went  after  them,  and  just  before  they  came  up  they  heard  a  cry  '*  Get  up," 
and  on  coming  up  found  the  deceased  lying  on  the  road,  one  of  the  prisoners 
having  hold  of  his  head,  the  other  of  his  feet.  The  deceased  died  the  next  day. 
rhe  death  was  caused  by  an  injury  in  the  orbit  of  the  eye,  which  had  fractured 
the  frontal  bone,  and  which  might  have  been  caused  by  a  blow  from  a  blunt  instru- 
ment or  a  kick  from  a  heavy  iron-shod  boot,  such  as  the  prisoners  wore.  It  was 
urged  that  as  it  was  not  proved  which  prisoner  inflicted  the  blow,  and  there  was  no 
sridence  of  a  common  design  to  inflict  felonious  violence,  or  to  do  more  than 
oommit  an  assault,  neither  prisoner  could  be  convicted  even  of  manslaughter.(22;) 
Channell,  B.,  agreed  with  the  law  laid  down  in  that  case,  and  held  that  on  a  charge 
jt  murder  there  must  be  evidence  of  a  common  design  to  kill  or  inflict  murderous 
nolence;  but  on  a  charge  of  manslaughter,  if  several  were  proved  to  have  beea 
parties  to  an  unlawful  act  of  violence,  they  are  all  guilty.(aa) 

(x)  Reg.  V.  Price,  8  Cox  C.  C.  96.  This  case  is  evidentlj  so  inaccarately  reported  that 
^reat  caution  must  be  used  as  to  it. 

(y)  Reg.  V.  Franz,  2  F.  &  F.  580. 

(i)  Reg.  V.  Luck,  3  F.  &  F.  483.  The  marginal  note  is  not  warranted  by  the  case,  and 
the  case  is  very  inaccuratelj  stated.  Byles,  J.,  is  reported  to  have  directed  the  grand 
jorj  that,  ^*  as  the  poachers  were  not  engaged  in  a  felony,  the  use  of  the  flail  with  vio- 
lenee  might  reduce  the  offence  to  manslaughter."  It  is  perfectly  clear  that  there  Is  no 
inch  distinction  known  to  the  law  as  to  the  manner  of  arrest  between  casej  of  felony  and 
miidemeanor,  where  the  right  to  arrest  at  the  time  and  place,  and  by  the  person  attempt- 
ing it,  exists ;  and  an  attack  with  such  a  dangerous  instrument  as  a  flail,  in  order  to  arrest 
any  one  for  a  felony,  would  clearly  reduce  the  offence  to  manslaughter;  it  is  plain  there 
waf  no  reason  for  drawing  any  such  distinction,  and  therefore  the  report  is  probably 
erroneoas. 

(cf)  Reg  V.  Lack,  3  F.  &  F.  483. 

(m)  Reg.  V.  Turner,  4  F.  &  F.  339. 
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♦7J.7T   *'S^^^-  ^' — Oases  where  the  KiUing  takes  place  in  conseqtience  o/$ome  Law- 
J       /ul  Act  being  criminaUy  or  improperly  performed,  or  of  some  Act  per- 
formed  withoiU  Proper  AxUhority, 

Due  caution  should  be  observed  by  all  persons  in  the  discharge  of  the  businesB 
and  duties  of  their  respective  stations,  lest  thej  should  proceed  by  means  which 
are  criminal  or  improper,  and  exceed  the  limits  of  their  authority.  This  will  more 
especially  require  the  attention  of  officers  of  justice;  and  should  be  kept  in  mind 
by  those  who  have  to  administer  correction  in  foro  domestico,  and  by  persons  em- 
ployed in  those  common  occupations  from  which  danger  to  others  may  posisibly  arise. 

It  has  been  shown  in  a  former  part  of  this  Chapter, (a)  that  ministers  of  jtuHce, 
when  in  the  execution  of  their  offices,  are  specially  protected  by  the  law :  but  it 
behooves  them  to  take  care  that  they  do  not  misconduct  themselves  in  the  discharge 
of  their  duty,  on  pain  of  forfeiting  such  protection.     Thus,  though   in  cases  civil 
or  criminal,  an  officer  may  repel  force  by  force,  where  his  authority  to  arrest  or 
imprison  is  resisted,  and  will  be  justified  in  so  doing  if  death  should  be  the  conse- 
quence ;(&)  yet  he  ought  not  to  come  to  extremities  upon  every  slight  interruption, 
nor  without  a  reasonable  necessity.(c)     And  if  he  should  kill  where  no  rcsistanee 
is  made,  it  will  be  murder :  and  it  is  presumed  that  the  offence  would  be  of  the 
same  magnitude  if  he  should  kill  a  party  afler  the  resistance  is  over  and  the  neces- 
sity has  ceased,  provided  that  sufficient  time  has  elapsed  for  the  blood  to  have 
cooled.((f)     And  again,  though  where  a  felon  flying  from  justice  is  killed  by  the 
officer  in  the  pursuit,  the  homicide  is  justifiable  if  the  felon  could  not  be  otherwise 
overtaken  -^e)  yet  where  a  party  is  accused  of  a  misdemeanor  only,  and  flies  from 
the  arrest,  the  officer  must  not  kill  him,  though  there  be  a  warrant  to  apprehend 
him,  and  though  he  cannot  otherwise  be  overtaken ;  and  if  he  do  kill  him,  it  will 
in  general  be  murder.(/)     So,  in  civil  suits,  if  the  party  against  whom  the  prooen 
is  issued,  fly  from  the  officer  endeavoring  to  arrest  him,  or  if  he  fly  afler  an  arrest 
actually  made,  or  out  of  custody  in  execution  for  debt,  and  the  officer  not  being 
able  to  overtake  him  make  use  of  any  deadly  weapon,  and  by  so  doing,  or  by  other 
means,  intentionally  kill  him  in  the  pursuit,  it  will  amount  to  murder.(^)    And 
*74R1   also  in  the  case  of  impressing  seamen,  *if  the  party  fly,  it  is  conceived  that 
-I  the  killing  by  the  officer  in  the  pursuit  to  overtake  him  would  be  man- 
slaughter at  least,  and  in  some  cases  murder,  according  to  the  rules  which  govern 
the  case  of  misdemeanors;  paying  attention,  nevertheless,  to  those  usages  whieh 
have  prevailed  in  the  sea-service  in  this  respect,  so  far  as  they  are  authorised  hj 
the  Courts,  which  have  ordinary  jurisdiction  over  such  matters,  and  are  not  ex- 
pressly repugnant  to  the  laws  of  the  land. (A) 

If  an  officer  make  an  arrest  out  of  his  proper  district  (except  as  he  may  he 
authorized  by  some  Act  of  Parliament),  or  if  an  officer  have  no  warrant  or  author- 
ity at  all,  he  is  no  legal  officer,  nor  entitled  to  the  special  protection  of  the  law;  and 
if  he  purposely  kill  the  party  for  not  submitting  to  such  illegal  arrest,  it  will  he 
murder  in  all  cases,  at  least  where  an  indifferent  person  acting  in  the  like  manner, 
without  any  such  pretence,  would  be  guilty  to  that  extent. (t)  Thus  where  a  war- 
rant had  been  directed  from  the  Admiralty  to  Lord  Danby  to  impress  seamen,  and 
one  Browning,  his  servant,  without  any  warrant  in  writing,(A?)  impressed  a  penon 

(a)  Ante,  732,  et  seg.  (b)  Ante^  735. 

(c)  4  Blac.  Com.  180.  (d)  1  East  P.  C.  c.  5,  8.  63,  p.  297. 

(«)  1  Hale  481 ;  4  Blac.  Com.  179;  Fost.  271.  (/)  Fost.  271 ;  1  Hale  481. 

(g)  1  Hale  481  ;  Fost.  271  ;  1  East  P.  C.  c.  5,  8.  74,  p.  306,  307.  Laying  hold  of  the 
prisoner,  and  pronouncing  words  of  arrest,  is  an  actual  arrest ;  or  it  may  be  made  with- 
out actually  laying  hold  of  him,  if  he  submit  to  the  arrest:  Horner  v.  Battyn  and  another, 
Bull.  N.  P.  62,  and  see  1  East.  P.  C.  c.  5,  s.  68,  p.  300.  But  see  Arrowsmith  ».  Le  Mesuricr, 
2  N.  R.  211,  and  Berry  v.  Adamson,  6  B.  &  C.  528  (13  E.  C.  L.  R.). 

(h)  1  East  P.  C.  c.  5,  s.  75,  p.  308 ;  Borthwick's  case,  Dougl.  207. 

(i)  1  East  P.  C.  c.  5,  8.  78,  p.  312.  ,    , 

{k)  A  verbal  delegation  of  the  power  to  impress  seamen  was  held  bad  in  BorUivi»' 
case,  Dougl.  207,  though  it  appeared  to  be  the  usage  of  the  navy,  and  that  the  peti^ 
officers  bad  usually  acted  without  any  other  authority  than  such  verbal  orders.  BiU  the 
usage  was  considered  as  directly  repugnant  to  the  laws  of  the  land. 
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vho  was  no  seaman,  and  upon  bis  trying  to  escape  he  killed  him,  it  was  adjudged 
Dvrder  (/)  And  where  the  captain  of  a  man  of  war  had  a  warrant  for  impressing 
nariners,  upon  which  a  deputation  was  indorsed  in  the  usual  form  to  the  lieuten- 
int;  and  the  mate,  with  the  prisoner  Dixon,  and  some  others,  but  without  either 
lie  captain  or  lieutenant,  impressed  one  Anthony  How,  who  never  was  a  mariner 
>at  was  servant  to  a  tobacconist,  and  upon  How  making  some  resistance,  and  for 
liat  purpose  drawing  a  knife,  which  he  held  in  his  hand,  Dixon,  with  a  large 
faiking-stick,  about  four  feet  long,  and  a  great  knob  at  the  end  of  it,  gave  How  a 
riolent  blow  on  the  side  of  his  head,  of  which  he  died  in  about  fourteen  days ;  it  was 
idjudged  murder.  The  capture  and  detention  of  How  were  considered  as  unlaw- 
m  on  two  accounts ;  first,  because  neither  the  captain  nor  lieutenant  were  present, 
iq4  Dixon  was  no  lawful  officer  for  the  purpose  of  pressing,  nor  an  assistant  to  a 
awful  officer ;  secondly,  because  How  was  not  a  proper  object  to  be  impressed.  It 
nus  lawful  therefore,  under  these  circumstances,  for  How  to  defend  himself;  and 
Axon's  killing  him,  in  consequence  of  an '  unlawful  capture  and  detention,  was 
irarder.(m)  So  if  a  court-martial  order  a  man  to  be  flogged  where  they  have  no 
urisdiction,  and  the  flogging  kills  the  man,  the  members  who  concurred  in  that 
nrder  are  guilty  of  murder,  (n) 

*It  is  no  excuse  for  killing  a  man  that  he  was  out  at  night  as  a  ghost  r^o^jo 
Iressed  in  white  for  the  purpose  of  alarming  the  neighborhood,  even  though  ^ 
le  could  not  otherwise  be  taken.  The  neighborhood  of  Hammersmith  had  been 
ilarmed  by  what  was  supposed  to  be  a  ghost ;  the  prisoner  went  out  with  a  loaded 
^n  to  take  the  ghost;  and  upon  meeting  with  a  person  dressed  in  white,  imme- 
liately  shot  him.  McDonald,  C.  B.,  Bookeand  Lawrence,  Js.,  were  clear  that  this 
nus  murder,  as  the  person  who  appeared  as  a  ghost  was  only  guilty  of  a  misde- 
neanor ;  and  no  one  might  kill  him,  though  he  could  not  otherwise  be  taken.  The 
ury,  however,  brought  in  a  verdict  of  manslaughter ;  but  the  Court  said  that  they 
x>ald  not  receive  that  verdict;  and  told  the  jury  that  if  they  believed  the  evidence 
hej  must  find  the  prisoner  guilty  of  murder ;  and  if  they  did  not  believe  the  evi- 
ience,  they  should  acquit  the  prisoner.  The  jury  then  found  the  prisoner  guilty, 
ind  sentence  was  pronounced ;  but  the  prisoner  was  afterwards  reprieved. (o) 

Gaolers  and  their  officers  are  under  the  same  special  protection  as  other  ministers 
if  justice ;  but  in  regard  to  the  great  power  which  they  have,  and,  while  it  is 
exercised  in  moderation,  ought  to  have  over  their  prisoners,  the  law  watches  their 
conduct  with  a  jealous  eye.  If,  therefore,  a  prisoner  under  their  care  die,  whether 
Dj  disease  or  accident,  the  coroner,  upon  notice  of  such  death,  which  notice  the 
i^aoler  is  obliged  to  give  in  due  time,  ought  to  resort  to  the  gaol ;  and  there,  upon 
riew  of  the  body,  make  inquisition  into  the  cause  of  the  death ;  and  if  the  death 
wm  owing  to  cruel  and  oppressive  usage  on  the  part  of  the  gaoler  or  any  officer  of 
!iis,  or,  to  speak  in  the  language  of  the  law,  to  duress  of  unjyrist/nment^  it  will  be 
leeined  wilful  murder  in  the  person  guilty  of  such  durcss.(/))  The  person  ^tVfy 
)f  snch  duress  will  be  the  party  liable  to  prosecution,  because,  though  in  a  civil  suit, 
lie  principal  may  in  some  cases  be  answerable  in  damages  to  the  party  injured 
lirough  the  fault  of  the  deputy;  yet  in  a  capital  prosecution,  the  sole  object  of 
irkich  is  the  punishment  of  the  delinquent,  each  man  must  answer  for  his  own 
icta  or  defaults. (^) 

A  gaoler,  knowing  that  a  prisoner  infected  with  the  small-pox  lodged  in  a  certain 
room  in  the  prison,  confined  another  prisoner  against  his  will  in  the  same  room. 
rhe  second  prisoner,  who  had  not  had  the  distemper,  of  which  fact  the  gaoler  had 
lotioe,  caught  the  distemper,  and  died  of  it ;  this  was  holden  to  be  murder.(r) 

(Q  O.  B.,  13th  Oct.,  1690,  Rokeby's  MS  ,  cited  in  Serjt.  Foster's  MS.,  and  in  1  East  P. 
C.  312. 

(m)  Dixon's  case,  Kingst.  Ass.  175G,  cor.  Dennison,  J.,  (said  to  be  1758,  in  Serjeant 
Foster's  MS.)  cited  in  1  East  P.  C.  c.  5,  s.  80,  p.  313. 

in)  By  Heath,  J.,  in  Warden  r.  Bailej,  4  Taunt.  77. 
o)  Rex  V,  Smith,  O.  B.,  Jan.  1804,  MS.,  Bayley,  J. ;  4  Blac.  Com.  201,  n. 
f)  Post.  321 ;  1  Hale  465. 
ff)  Post.  322 ;  Rex  v.  Huggins  and  Barnes,  2  Str.  882.     See  Rex  v.  Allen,  7  C.  &  P.  153 
[M  B.C.  L.  R.),  and  Rex  v.  Green,  7  C.  &  P,  156, /?o«^ 

(r)  Post.  322,  referring  to  the  case  of  Castell  v,  Bambridge  and  Corbet  (an  appeal  of 
Bnfder),  2  Str.  854. 
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Hugging  was  warden  of  the  Fleet  prison^  with  power  to  execute  the  ofl&ce  by 
deputy,  and  appointed  one  Gibbon,  who  acted  as  deputy.  Gibbon  had  a  servant, 
Barnes,  whose  business  it  was  to  take  care  of  the  prisoners,  and  particularly  of  one 
Arne ;  and  Barnes  put  Arne  into  a  new-built  room,  over  the  common  sewer,  the  walls 
of  which  were  damp  and  unwholesome,  and  kept  him  without  fire,  chamber-pot,  or 
other  necessary  convenience,  for  forty-four  days,  when  he  died.  It  appeared  that 
*7fim   ^^''^^  knew  *the  unwholesome  situation  of  the  room,  and  that  Huggins  knew 

-*  the  condition  of  the  room  fifteen  days  at  least  before  the  death  of  Arne,  as  he 
had  been  once  present  at  the  prison,  and  seen  Arne  under  such  duress  of  imprison- 
ment, and  turned  away ;  at  which  time  Barnes  shut  the  door  of  the  room,  in  which 
Arne  continued  till  he  died.     It  was  found  that  Arne  had  sickened  and  died,  by  duress 
of  imprisonment,  and  that  during  the  time  Gibbon  was  deputy,  Hugficins  sometimes 
acted  as  warden.     Upon  these  facts  the  Court  were  clearly  of  opinion  that  Barnes  was 
guilty  of  murder.     But  they  thought  that  Uuggins  was  not  guilty,  as  it  could  not  be 
inferred,  from  merely  seeing  the  deceased  once  during  his  confinement,  that  Hugjrins 
knew  that  his  situation  was  occasioned  by  the  improper  treatment,  or  that  he  con- 
sented to  the  continuance  of  it ;  and  they  said,  that  it  was  material  that  the  species 
of  duress,  by  which  the  deceased  came  to  his  death,  could  not  be  known  by  a  bare 
looking-in  upon  him.     Huggins  could  not  know  the  circumstances  under  which  he 
was  placed  in  the  room  against  his  consent,  or  the  length  of  his  confinement,  or 
how  long  he  had  been  without  the  decent  necessaries  of  life ;  and  it  was  likewise 
material  that  no  application  was  made  to  Huggins,  which  perhaps  might  hare 
altered  the  case.    And  the  Court  seemed  also  to  think  that  as  Barnes  was  the  servant  of 
Gibbon,  and  Gibbon  had  the  actual  management  of  the  prison,  the  accidental  presence 
of  the  principal  would  not  amount  to  a  revocation  of  the  authority  of  the  deputy.(«) 
With  respect  to  the  duty  of  officers  in  the  execution  of  criminals,  it  has  been 
laid  down  as  a  riile^that  the  execution  ought  not  to  vary  from  the  judgment;  for  if 
it  doth,  the  officer  will  be  guilty  of  felony  at  least,  if  not  of  murder. (0     And  in 
conformity  to  this  rule  it  has  been  holden,  that  if  the  judgment  be  to  be  hanged, 
and  the  officer  behead  the  party,  it  is  murder  ;(u)  and  that  even  the  King  cannot 
change  the  punishment  of  the  law  by  altering  the  hanging  or  burning  into  beheading, 
though  when  beheading  is  part  of  the  sen  thence,  the  King  may  remit  the  rest.(r) 
But  others  have  thought,  more  justly,  that  this  prerogative  of  the  Crown,  founded 
in  mercy  and  immemorially  exercised,  is  part  of  the  common   law;(ir)and  that 
though  the  King  cannot  by  his  prerogative  vary  the  execution  so  as  to  aggravate 
the  punishment  beyond  the  intention  of  the  law,  yet  he  may  mitigate  the  pain  or 
infamy  of  it :  and  accordingly  that  an  officer,  acting  upon  a  warrant  from  the  Crown 
for  beheading  a  person  under  sentence  of  death  for  felony,  would  not  be  guilty  of 
any  offijnce.(x)     But  the  rule  may  apply  to  an  officer  varying  from  the  judgment 
of  his  own  head,  and  without  warrant  or  the  color  of  authority.(y) 
♦'yftn       *Parents,  masters,  and  other  persons  having  authority  in  foro  domatieOi 

-*  may  give  reasonable  correction  to  those  under  their  care ;  and  if  death  ensue 
without  their  fault,  it  will  be  no  more  than  accidental  death.  But  if  the  correc- 
tion exceed  the  bounds  of  due  moderation,  cither  in  the  measure  of  it,  or  in  the 
instrument  made  use  of  for  that  purpose,  the  death  ensuing  will  be  either  murder 
or  manslaughter,  according  to  the  circumstances  of  the  case.  Where  the  fact  is 
done  with  a  dangerous  weapon,  improper  for  correction,  and  likely  (the  age  and 
strength  of  the  party  being  duly  considered)  to  kill  or  maim  ;  such  as  an  iron  bar, 
a  sword,  a  pestle,  or  great  staff;  or  where  the  party  is  kicked  to  the  ground,  his 

(<)  Rex  u,  Huggins  and  Barnes,  2  Sir.  882  ;  2  Lord  Raym.  1574 ;  Fost.  322  ;  I  East  P.  C. 
C.  5,  s.  92,  pp.  331,  332. 

(0  1  Hale  501  ;  2  Hale  411  ;  3  Inst.  52,  211 ;  4  Blac.  Com.  179.  See  Rex  v.  Aotrobas,  3 
A.  k  E.  788  (29  E.  C.  L.  R.). 

(u)  1  Hale  433,  454   466,  501;    2  Hale  411  ;  3  Inst.  52;  4  Blac.  Com.  179. 

(v)  3  Inst.  52  ;  2  Hale  412.  (w)  Fost.  270  ;  F.  N.  B.  244,  h.  19  Rym.  Foed.  284. 

(x)  Fost.  268 ;  4  Blac.  Com.  405 ;  1  East  P.  C.  c.  5,  s.  96,  p.  335. 

(y)  It  was,  however,  the  practice,  founded  in  humanity,  when  women  were  condeonea 
to  be  burned  for  treason,  to  strangle  them  at  the  stake  before  the  fire  reached  tbeiB, 
though  the  letter  of  the  judgment  was  that  they  should  be  burnt  in  the  fire  tiUt^^ 
dead:  Fost.  268.  The  30  Qeo.  3,  c.  48,  now  directs  that  they  shall  be  hanged  M  other 
offenders. 
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belly  stamped  upon,  and  so  killed,  it  will  be  murder.(2)  Thus,  whore  a  master 
had  employed  his  apprentice  to  do  some  work  in  his  absence,  and  on  his  return 
found  it  had  been  ne^^lected,  and  thereupon  threatened  to  send  the  apprentice  to 
Bridewell,  to  which  the  apprentice  replied,  "  I  may  as  wfill  work  there,  as  with 
racb  a  master ;"  upon  which  the  master  struck  the  apprentice  on  the  head  with  a 
bar  of  iron  which  he  had  in  his  hand,  and  the  apprentice  died  of  the  blow  ;  it  was 
held  murder :  for  if  a  father,  master,  or  schoolmaster,  correct  his  child,  servant, 
or  scholar,  it  must  be  with  such  things  as  are  fit  for  correction,  and  not  with  such 
iDfltruments  as  may  probably  kill  them  ;  otherwise,  under  pretence  of  correction,  a 
parent  may  kill  his  child ;  and  a  bar  of  iron  is  no  instrument  of  correction. (a) 

On  an  indictment  for  manslaughter,  it  appeared  that  the  prisoner,  a  school- 
master, having  the  care  of  the  deceased,  a  boy  of  thirteen  or  fourteen,  wrote  to  his 
father,  stating  that  the  boy  was  obstinate,  and  that,  were  he  his  own  child,  he 
should,,  afler  warning  him,  as  he  had  done,  subdue  his  obstinacy,  by  chastising 
him  severely,  and,  if  necessary,  he  should  do  it  again  and  again,  and  continue  it 
as;ain  even  if  he  held  out  for  hours.  The  father  replied,  "  I  do  not  wish  to  interfere 
with  your  plan.'*  On  the  night  of  the  next  day  after  this  letter,  the  prisoner  took 
the  boy  into  a  room  downstairs,  and  beat  him  for  about  two  hours,  between  ten  and 
twelve,  with  a  thick  stick ;  using  also  a  skipping  rope.  About  midnight  the 
prisoner  was  heard  dragging  or  pushing  the  boy  upstairs  to  his  bedroom,  and  there 
he  beat  him  again,  till  about  half-past  twelve,  when  the  beating  and  crying  suddenly 
stopped.  About  seven  the  next  morning,  the  prisoner  said  he  had  found  the  boy 
dead,  and  almost  stiffening.  A  medical  examination  showed  that  the  thighs  and 
other  parts  of  the  body  were  covered  with  bruises,  and  that  there  had  been  profuse 
bleeding  and  extravasation  of  blood  caused  by  excessive  and  protracted  beating,. 
and  that  the  immediate  cause  of  death  was  exhaustion  arising  therefrom.  The 
medical  witnesses  stated  that  upon  the  evidence,  coupled  with  the  prisoner's  state- 
ment, the  boy,  at  seven  o'clock  in  the  morning,  must  have  been  dead  about  six 
hours ;  so  that  their  evidence  went  to  show  that  he  died  about  the  time  when  the 
beating  was  heard  suddenly  to  cease.  The  prisoner  had  not  avowed  the  beating 
until  its  effects  had  been  discovered  by  a  post-mortem  examination,  and  had  sent 
the  body  home  so  closely  *  wrapped  up  that  the  bruises  were  not  detected  rate^Ro 
until  the  coverings  were  removed  in  consequence  of  rumors  prevailing.  *- 
There  was  no  post-mortem  examination  prior  to  the  inquest,  at  which  the  surgeon, 
who  was  called  in  by  the  prisoner  at  seven  o'clock,  and  who  had  only  seen  the  boy's 
face,  was  examined,  and  the  prisoner,  who  suggested  that  the  boy  had  died  of 
disease  of  the  heart.  I'he  stick  was  at  one  end  an  inch  thick  ;  at  the  other  it  was 
edged  with  brass  about  the  circumference  of  a  sixpence,  and  there  were  holes  in 
the  shins  of  the  deceased  corresponding  therewith,  and  which  the  medical  witnesses 
thought  must  have  been  produced  by  poking  therewith.  The  prisoner  and  his  wife 
had  been  for  some  time  going  up  and  down  stairs  engaged  in  washing  out  the  stains  of 
blood  in  the  night.  Cockburn,  C.  J.,  "  By  the  law  of  England,  a  parent  or  a  school- 
master, who  for  this  purpose  represents  the  parent,  and  has  the  parental  authority 
delegated  to  him,  may,  for  the  purpose  of  correcting  what  is  evil  in  the  child,  in- 
flict moderate  and  reasonable  corporal  punishment,  always  however  with  this  con- 
dition, that  it  is  moderate  and  reasonable.  If  it  be  administered  for  the  gratification 
of  passion  or  of  rage,  or  if  it  be  immoderate  and  excessive  in  its  nature  and  degree, 
or  if  it  be  protracted  beyond  the  child's  powers  of  endurance,  or  with  an  instrument 
unfitted  for  the  purpose  and  calculated  to  produce  danger  to  life  or  limb ;  in  all 
such  cases  the  punishment  is  excessive,  the  violence  is  unlawful,  and  if  death 
eofues  it  will  be  manslaughter "  [at  least] ;  and  (afler  commenting  on  the  evi- 
dence) "  It  is  true  that  the  father  authorized  the  chastisement,  but  he  did  not,  and 
no  law  could,  authorize  an  excessive  chastisement.  There  can  be  no  doubt  that 
the  prisoner  thought  the  boy  obstinate,  but  that  did  not  excuse  extreme  severity 
and  excessive  punishment."(6) 

(x)  1  Hawk.  P.  C.  c.  20,  s.  5  ;  1  Hale  453,  473 ;  Rex  t;.  Keite,  I  Lord  Raym.  144. 
(tf)  Bex  V.  Grey,  Kel.  64 ;  Post.  262. 

\b)  Reg.  V.  Hoplej,  2  F.  &  F.  202.    The  indictment  was  for  manslaughter:  it  certainly 
oagbt  to  have  been  for  murder. 
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If  persons,  in  pursuit  of  their  lawful  and  common  occupations,  see  danger 
probably  arising  to  others  from  their  acts,  and  yet  persist,  without  giving  sufficient 
warning  of  the  danger,  the  death  which  ensues  will  be  murder.  Thus,  if  workmen 
throwing  stones,  rubbish,  or  other  things  from  a  house,  in  the  ordinary  course  of 
their  business,  happen  to  kill  a  person  underneath,  the  question  will  be,  whether 
they  deliberately  saw  the  danger,  or  betrayed  any  consciousness  of  it.  If  they  did, 
and  yet  gave  no  warning,  a  general  malignity  of  heart  may  be  inferred,(c)  and  the 
act  will  amount  to  murder  from  its  gross  impropriety .((? )  So  if  a  person  driving 
a  cart  or  other  carriage,  happen  to  kill,  and  it  appear  that  he  saw,  or  had  timely 
notice  of  the  mischief  likely  to  ensue,  and  yet  drove  on,  it  will  be  murder.(«)  The 
act  is  wilful  and  deliberate,  and  manifests  a  heart  regardless  of  social  duty.(/) 

*753]  *Sec,  Vl.—  Of  the  Indictment,  Trial,  &c. 

Although  the  prisoner  may  be  charged  with  murder  by  the  inquisition  of  the 
coroner,  it  is  usual  also  to  prefer  an  indictment  against  him.  And  it  is  said  to  be 
proper  to  frame  an  indictment  for  the  offence  of  murder  in  all  cases  where  the 
deg^ree  of  the  offence  is  at  all  doubtful  ',(g)  and  unquestionably  where  there  is  any 
reasonable  ground  for  supposing  that  the  facts,  as  they  will  be  given  in  evidence, 
may  lead  to  the  conclusion  of  the  higher  offence  having  been  committed,  it  will  be 
culpable  not  to  prefer  an  indictment  for  murder. 

With  respect  to  the  place  in  which  the  indictment  is  to  be  preferred,  it  will  be 
necessary  to  state  some  of  the  legislative  enactments  by  which  trials  for  murder  are 
regulated. 

Murder,  like  all  other  offences,  must  regularly,  according  to  the  common  law,  be 
inquired  of  in  the  county  in  which  it  was  committed.     It  appears,  however,  to 
have  been  a  matter  of  doubt  at  the  common  law,  whether,  when  a  man  died  in  one 
county  of  a  stroke  received  in  another,  the  offence  could  be  considered  as  having 
been  completely  committed  in  either  county  :(h)  but  by  the  2  &  3  Edw.  6,  c.  24, 8. 
2,  it  was  enacted,  that  the  trial  should  be  in  the  county  where  the  death  happened. 
That  statute  was,  however,  repealed  by  the  7  Geo.  4,  c.  64  ;  sec.  12  of  which,  *'for 
the  more  effectual  prosecution  of  offences  committed  near  the  boundaries  of  conn- 
ties,  or  partly  in  one  county  and  partly  in  another,"  enacts,  "  that  where  any  felonj 
or  misdemeanor  shall  be  committed  on  the  boundary  or  boundaries  of  two  or  inore 
counties,  or  within  the  distance  of  five  hundred  yards  of  any  such  boundary  or 
boundaries,  or  shall  be  begun  in  one  county  and  completed  in  another,  every  such 
felony  or  misdemeanor   may  be  dealt  with,  inquired  of,  tried,  determined,  and 
punished,  in  any  of  the  said  counties,  in  the  same  manner  as  if  it  had  been  actually 
and  wholly  committed  therein." 

It  has  been  held  under  this  section  that,  where  the  blow  is  given  in  one  county, 
and  the  death  takes  place  in  another,  the  trial  may  be  in  the  latter  county.*  Upon 
an  indictment  for  manslaughter,  found  by  the  grand  jury  of  the  county  of  the  ci^ 
of  Worcester,  alleging  the  blow  which  caused  the  death  to  have  been  struck  in  the 
county  of  Worcester,  it  was  objected  that  the  words  "  begun  in  one  county  and 
completed  in  another,"  did  not  apply  to  such  a  case,  as  the  word  "  completed 
necessarily  imported  some  active  and  continuing  agency  in  the  person  committing 
the  offence  in  the  county  where  the  felony  was  completed ;  but  it  was  held  that  the 
clause  did  extend  to  this  case.(t) 

[c)  Ante,  p.  740. 

d)  3  Inst.  57  ;  4  Blac.  Com.  192 ;  1  East  P.  G.  c.  5,  s.  38,  p.  262. 
[e)  1  Hale  475 ;  Post.  263 ;  1  East  P.  C.  c.  5,  s.  38,  p.  262. 

/)  Post.  263. 

[ff)  1  East  P.  C.  c.  5,  8.  105,  p.  340. 

(A)  2  Hawk.  P.  C.  c.  25,  s.  36  ;  1  East  P.  C.  c.  6,  s.  128,  p.  361. 
(t)  Rex  V.  Jones,  Worcester  Lent  Ass.  1830,  Jervis,  K.  C,  MSS.     C.  S.  G.    Mr.  BelUmy. 

^  Where  a  deadly  blow  is  struck  in  one  county,  and  the  party  struck  dies  thereof  in 
another  county,  the  offence  will  be  held  to  have  been  committed  in  the  coaaty  ia  vbiefl 
the  blow  was  struck,  and  the  offender  must  be  indicted  in  such  county:  Riley  v.  Stat**/ 
Kemp.  646.  If  a  mortal  blow  be  struck  in  one  county,  and  death  takes  place  Uiercfroia^ 
another,  the  offender  may  be  indicted  and  tried  in  the  latter :  Nath  v.  State,  2  Gieaa*  )^ 
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*8eo.  12  only  applies  to  trials  in  counties,  and  does  not  extend  to  limited  ri^nje^ 
jiuriadiction  within  counties.     Where,  therefore,  a  larceny  was  committed  in   *■ 
tlie  city  of  London,  hut  within  five  hundred  yards  of  the  boundary  of  the  county  of 
Smrey  and  of  the  borough  of  Southwark ;  it  was  held  that  the  offence  could  not  be 
tried  by  the  quarter  sessions  for  the  borough  of  Southwark.  (A;) 

The  trial  of  accessories  to  any  felony  is  not  provided  for  by  the  24  &  25  Yict.  c. 
94,  8.  7,  which  is  to  be  found  in  its  proper  place.(/) 

If  a  person  be  stricken  and  die  in  the  county  of  A.,  and  the  body  be  found  in  B., 
it  is  to  be  removed  into  A.  for  the  coroner  of  that  countv  to  take  the  inquest.(m) 

Where  an  inquisition  was  taken  by  the  coroner  of  the  borough  of  Keading,  on 
the  oaths  of  jurors  of  that  borough,  in  Reading,  upon  a  body  lying  dead  in  the 
borough,  and  it  appeared  that  the  death  was  accidentally  caused  by  the  deceased 
falling  in  the  county  of  Berks  from  a  carriage,  and  that  the  deceased  died  in  the 
hnrough,  the  Court  of  Queen's  Bench  quashed  the  inquisition,  on  the  ground  that 
the  coroner  of  the  borough  had  no  jurisdiction  to  inquire  into  the  cause  of  a  death 
oocasioned  by  an  accident  happening  out  of  the  borough. (n^ 

In  consequence  of  the  preceding  decision,  the  6  &  7  Vict.  c.  12,  s.  1,  "  An  Act 
for  the  more  convenient  holding  of  Coroners'  Inquests,"  was  passed.  This  Act  re- 
dtes  that  *'  it  often  happens  tibat  it  is  unknown  where  persons  lying  dead  have 
eome  by  their  deaths,  and  also  that  such  persons  may  die  in  other  places  than 
those  in  which  the  cause  of  death  happened,"  and  enacts  ^'  that  the  coroner  only 
within  whose  jurisdiction  the  body  of  any  person  upon  whose  death  an  inquest 
ought  to  be  holden  shall  be  lying  dead  shall  hold  the  inquest,  notwithstanding  that 
the  cause  of  death  did  not  arise  within  the  jurisdiction  of  such  coroner ;  and  in  the 
ease  of  any  body  found  dead  in  the  sea,  or  aoy  creek,  river,  or  navigable  canal 
inthin  the  flowing  of  the  sea,  where  there  shall  be  no  deputy-coroner  for  the  juris- 
diction of  the  Admiralty  of  England,  the  inquest  shall  be  holden  only  by  the 
wtouer  having  jurisdiction  in  the  place  where  the  body  shall  be  first  brought  to 
land." 

Sec.  2,  "  For  the  purpose  of  holding  coroners'  inquests,  every  detached  part  of  a 
oonnty,  riding,  or  division  shall  be  deemed  to  be  within  that  county,  riding  or  divi- 
•ion  by  which  it  is  wholly  surrounded,  or,  where  it  is  partly  surrounded  by  two  or 
more  counties,  ridings,  or  divisions,  within  that  one  with  which  it  has  the  longest 
eommon  boundary."(o) 

Sec.  3,  "  If  a  verdict  of  murder  or  manslaughter,  or  as  accessory  before  the  fact 
tf>  any  murder,  shall  be  found  by  the  jury  at  any  such  inquest,  against  any  person 
or  persons,  the  coroner  holding  the  said  inquest,  and  the  justices  of  Oyer  and  Ter- 
miner and  Gaol  ^Delivery  for  the  county,  city,  district,  or  place  in  which  ri^fjii^ 
aoeh  inquest  shall  be  holden,  and  all  other  persons,  shall  have  the  same  *• 
powers  respectively  for  the  commitment,  trial,  and  execution  of  the  sentence  of  the 
person  or  persons  so  charged  as  they  now  by  law  possess  with  regard  to  the  commit^ 
ment,  trial,  and  execution  of  the  sentence  upon  any  person  or  persons  committed 
and  tried  within  the  jurisdiction  where  the  death  happened." 

But  where,  after  the  passing  of  this  Act,  a  person  was  found  drowned  in  the  river 
Medway,  within  the  concurrent  jurisdiction  (exclusive  of  all  others)  of  the  coroner 
for  the  city  of  Rochester  and  the  Admiralty,  and  the  body  was  first  brought  to  land 
in  the  county  of  Kent,  beyond  that  jurisdiction,  and  placed  in  a  hospital  there,  it 

the  clerk  of  arraigns,  had  consulted  Mr.  J.  Littledale  about  this  case,  and  he  thought  that 
the  indictment  ought  to  be  preferred  in  the  citj,  and  it  had  been  so  preferred  accordingly. 

C.  8  G. 

(k)  Rex  V,  Welsh,  R.  k  M.  C.  G.  R.  175.  (/)  Ante,  p.  69. 

(m)  2  Hale  66 ;  1  MS.  Sum.  53  ;  1  East  P.  G.  c.  5,  s.  127,  p.  361 ;  but  see  the  6  &  7  Vict. 
C.  12,  m/ra, 

(n)  Reg.  V.  Great  Western  Railway  Gompanj,  3  Q.  B.  333  (42  E.  G.  L.  R.).  The  Gourt 
held  that  the  2  &  3  Edw.  6,  c.  24,  did  not  apply  to  an  accidental  death.  That  statute  had 
beto  repealed  by  the  7  Geo.  4,  c.  64,  s.  32,  bat  this  was  not  perceived  either  by  the  Bar  or 
the  Coart.  The  question  ought  to  hare  beftti  determined  with  reference  to  the  7  Geo.  4, 
e..64y  1.  13,  and  if  it  had,  probably  the  decision  would  have  been  the  same,  as  that  section 
daarly  does  not  apply  to  accidental  deaths. 

(o)  This  provision  is  not  altered  by  the  7  A  8  Vict.  c.  61,  i.  1. 
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was  held  that  the  coroner's  jury  of  the  city  could  not  view  the  body  at  such  place 
for  the  purpose  of  an  inquest,  and  that  an  inquisition  taken  on  such  a  view  was 
a  nullity. (j9)  But  where  the  cause  of  death  and  the  death  were  in  Surrey,  and  the 
body  was  brought  into  the  city  of  London,  where  the  coroner's  inquest  was  held, 
and  the  prisoner  tried  on  the  inquisition  at  the  Central  Criminal  Court,  it  seems  to 
have  been  considered  that  the  inquisition  was  rightly  taken. (9) 

It  has  since  been  held  that  it  is  no  objection  to  a  coroner's  inquisition  taken  in 
Warwickshire,  where  the  death  occurred  and  the  body  lay,  that  it  appears  by  it  that 
the  cause  of  death  occurred  in  Staffordshire.(r) 

By  the  26  Hen.  8,  c.  6,  it  is  enacted,  that  murder  and  other  felonies  committed 
in  Wales  may  be  inquired  of  and  tried  upon  an  indictment  in  the  next  adjoiuiog 
English  county  where  the  King's  writ  runneth :  and  Herefordshire  has  been  holden 
to  be  the  next  adjoining  English  county  to  South  Wales,  and  Shropshire  to  North 
Wales :(«)  but  it  has  been  considered  as  a  doubtful  point  in  what  place  the  trial 
ought  to  be,  supposing  the  stroke  given  in  an  English  county,  and  the  death  in 

Wales.(0 

There  are  also  statutes  which  relate  to  the  trial  of  murder,  and  other  offences 
which  have  been  committed  upon  the  sea,  and  either  within  the  King's  domioioDS 
or  without. 

The  28  Hen.  8,  c.  15,  s.  1,  enacts  that  all  felonies,  murders,  &c.,  committed  upon 
the  sea,  or  in  any  haven,  river,  creek,  or  place,  where  the  admiral  has  or  pretends 
to  have  power,  authority,  or  jurisdiction,  shall  be  inquired,  tried,  &c.,  in  such  shires 
and  places  in  the  realm  as  shall  be  limited  by  the  King's  commission,  in  Hke  form 
as  if  such  offences  had  been  committed  upon  the  land.  The  proceedings  upon  this 
statute  and  the  extent  of  the  Admiralty  jurisdiction  have  been  already  considered  :(u) 
it  may,  however,  be  again  mentioned  in  this  place,  that  by  the  15  Kich.  2,  c.  3,  the 
admiral  has  jurisdiction  given  to  him  to  inquire  ^^of  the  death  of  a  man,  and  of  a 
3,^^^^-.  mayhem  done  in  great  ships  hovering  in  the  main  ^stream  of  great  rivers, 
^  only  beneath  the  bridges  of  the  same  rivers,  nigh  to  the  sea,  and  in  none 
other  places  of  the  same  river."  In  a  case  at  the  Admiralty  session  of  a  murder 
committed  in  a  part  of  Milford  Haven,  where  it  was  about  three  miles  over,  ahont 
seven  or  eight  miles  from  the  mouth  of  the  river  or  open  sea,  and  about  sixteen 
miles  below  any  bridges  over  the  river,  a  question  was  made  whether  the  place 
where  the  murder  was  committed  was  to  be  considered  as  within  the  limits  to  which 
commissions  granted  under  the  28  Hen.  8,  c.  15,  extend  by  law :  and  upon  refer- 
ence to  the  Judges,  they  were  unanimously  of  opinion  that  the  trial  was  properly 
had.(v) 

By  the  46  Geo.  3,  c.  54,  all  murders  and  other  offences  committed  upon  the  sea, 
or  in  any  haven,  river,  &c.,  where  the  admiral  has  jurisdiction,  may  be  inquired  of 
and  tried,  according  to  the  common  course  of  the  laws  of  the  realm  used  for  offences 
committed  upon  the  land  within  the  realm  and  not  otherwise,  in  any  of  his 
Majesty's  islands,  plantations,  colonies,  dominions,  forts,  or  factories,  under  the 
King's  commission ;  and  the  commissioners  are  to  have  the  same  powers  for  such 
trial  within  any  such  island,  &c.,  as  any  commissioners  appointed  under  the  28 
Hen.  8,  c.  15,  would  have  for  the  trial  of  offences  within  the  realm.  The  proTisioos 
of  this  Act  are  extended  by  the  57  Geo.  3,  c.  53,  to  murders  and  manslaughters 
committed  in  places  not  within  his  Majesty's  dominions.     It  enacts,  that  murders 

{p)  Reg.  V,  Hinde,  5  Q.  B.  944  (48  E.  C.  L.  R.).  Lord  DenmaD,  C.  J.,  said  the  corooer 
for  Kent  should  have  held  the  inquest,  and  Patteson,  J.,  said  that  to  give  the  citj  corooer 
jurisdiction,  the  body  should  have  been  removed  into  the  city. 

{q)  Reg.  V.  Ellis,  2  C.  &  K.  470  (61  E.  C.  L.  R.),  Tindal,  C.  J.,  and  Rolfe,  B.  Tindal,  C 
J.,  said  that  the  objection  might  be  taken  in  arrest  of  judgment,  if  necessary,  bat  the 
prisoner  was  acquitted. 

(r)  Reg.  V.  Grand  Junction  R.  Co.,  11  A.  k  E.  128,  (a)  (39  E.  C.  L.  R.). 

(«)  Athos'  case  (father  and  son),  8  Mod.  136;  Parry's  case,  1  Leach  108;  1  Stark.  Cr. 
PL  16. 

(t)  1  East  P.  G.  c.  5,  s.  129,  p.  363,  et  teq.^  where  see  a  learned  argument  upon  tbli 
point.     And  see  also  1  Stark.  Cr.  PI.  14,  15.     But  see  7  Geo.  4,  c.  64,  8.  12,  rnnU^  p.  753. 

(u\  AnUj  p.  153. 

(v)  Rex  v.  Bruce,  2  Leach  1093,  antej  p.  153. 
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and  maDslaugbters  committed  oq  land  at  the  settlement  in  tlie  bay  of  Honduras, 
hj  any  person  residing  or  being  within  the  settlement,  and  in  the  islands  of  New 
SSealand  and  Otaheite,  or  within  any  other  islands,  countries,  or  places  not  within 
his  Majesty's  dominions,  nor  subject  to  any  European  state  or  power,  nor  within 
the  territory  of  the  United  States  of  America,  by  the  master  or  crew  of  any  British 
ship  or  vessel,  or  any  of  them,  or  by  any  person  sailing  in  or  belonging  thereto,  or 
that  shall  have  sailed  in  and  belonged  to,  and  have  quitted  any  British  ship  or 
Tcsael  to  live  in  any  of  the  said  islands,  &c.,  or  that  shall  be  there  living,  may  be 
tried  and  punished  in  any  of  his  Majesty's  islands,  plantations,  colonies,  &c.,  by 
the  King's  commission,  issued  by  virtue  of  the  46  Geo.  3,  c.  54,  in  the  same  manner 
as  if  such  offences  had  been  committed  upon  the  high  seas.(ii?) 

With  respect  to  murders  and  other  capital  crimes  committed  in  Newfoundland 
and  the  isles  thereto  belonging,  it  is  enacted  by  the  10  &  11  Will.  3,  c.  25,  s.  13, 
that  they  may  be  tried  in  any  county  of  England ;  and  though  the  King  is  enabled 
by  subsequent  statutes(x)  to  erect  courts  of  civil  and  criminal  jurisdiction  in  that 
country,  it  does  not  appear  that  those  statutes  take  away  the  jurisdiction  given  by 
the  statute  10  it  11  Will.  3. 

The  33  Hen.  8,  c.-23,  enacts,  that  if  any  person  being  examined  before  the  King's 
council,  or  three  of  them,  upon  treasons,  murders,  &c.,  confess  such  offences,  or  the 
council,  or  three  of  them,  upon  such  examination,  think  any  person  so  examined  to 
be  *  vehemently  suspected  of  any  treason  or  murder,  the  King's  commission  r^^rje^j 
may  be  made  to  such  persons,  and  into  such  shires  and  places  as  shall  be  ^ 
named  and  appointed  by  the  King  for  the  speedy  trial  of  such  offenders ;  and  gave 
power  to  the  conmiissioners  to  inquire  and  determine  such  offences  within  the  shires 
and  places  limited  by  their  commission,  in  whatsoever  other  shire  or  place,  within 
the  Kimjs  dominions  or  without^  such  offences  so  examined  were  done  or  com- 
mitted. But  this  statute  was  repealed  by  the  9  Geo.  4.  c.  31,  which  was  repealed 
by  the  24  &  25  Vict.  c.  95,  and  by  the  24  &  25  Vict.  c.  100,  s.  9,  ''  Where  any 
murder  or  manslaughter  shall  be  committed  on  land  out  of  the  United  Kin^zdom, 
whether  within  the  Queen's  dominions  or  without,  and  whether  tlie  person  killed 
vsere  a  subject  of  Her  Majesty  or  not,  evert/  offence  committed  by  any  subje<:t  of  Uer 
Majesty,  in  respect  of  any  such  case,  whether  the  same  shall  amount  to  the  offence 
of  murder  or  of  manslaughter,  or  of  beirig  accessory  to  murder  or  manslaughter, 
may  be  dealt  with,  inquired  of,  tried,  determined,  and  2>unished  in  any  county  or 
place  in  England  or  Ireland  in  which  such  person  shall  be  apprehended  or  be  in 
custody,  in  the  same  manner  in  all  respects  as  if  such  offence  Jiad  been  actually  com- 
Wiitted  in  that  county  or  place  ;  provided  that  nothing  herein  contained  shall  pre- 
vent any  person  from  being  tried  in  any  place  out  of  England  or  Ireland  for  any 
murder  or  manslaughter  committed  out  of  England  or  Ireland,  in  the  same  manner 
«a  such  person  might  have  been  tried  before  the  passing  of  this  ActJ\y) 

(ip)  57  Geo.  3,  c.  53,  s.  1.  The  2d  section  provides  that  the  Act  shall  not  be  construed 
to  repeal  the  33  Hen.  8,  c.  23.  And  see  further  as  to  the  trial  of  offences  committed  on 
land  and  in  the  bay  of  Honduras,  the  59  Geo.  3,  c.  44. 

{z)  32  Geo.  3,  c.  46 ;  33  Geo.  3,  c.  76,  continued  by  the  34  Geo.  3,  c.  44,  and  35  Geo.  3, 
25. 

(y)  This  clause  is  framed  from  the  9  Geo.  4,  c.  31,  s.  7,  and  10  Geo.  4,  c.  34,  s.  10  (I.). 
By  the  9  Geo.  4,  c.  31,  s.  7,  any  person  charged  with  any  offence  specified  in  this  clause 
might  be  examined  and  committed  by  any  justice  of  the  place  where  the  person  so  charged 
was,  and  thereupon  a  special  commission  was  to  be  issued  for  the  trial  of  such  person. 
By  the  10  Geo  4,  c.  34,  s.  lu,  where  any  person  was  charged  in  Ireland  with  any  offence 
apecified  in  this  clause,  he  might  be  examined  and  committed  by  any  justice  of  the  place 
where  the  person  so  charged  was,  and  thereupon  he  might  be  tried  in  that  place  in  the 
same  manner  as  if  his  offence  had  been  there  committed.  This  was  a  much  better  pro- 
▼ition  than  that  in  the  9  Geo.  4,  c.  31,  s.  7,  as  it  got  rid  of  the  necessity  for  a  special 
commission,  and  avoided  a  difficulty  which  was  very  liitely  to  arise  under  the  9  t^eo.  4,c. 
31,  8.  7  ;  for  the  special  coramision  issued  under  that  section  recited  the  offence  charged 
before  the  justice,  and  authorized  the  trial  for  that  offence,  and  a  fatal  variance  might 
well  arise  on  the  trial  between  the  facts  proved  and  the  offence  charged  before  the  justice. 
The  present  section  is  substantially  the  same  as  the  lu  Geo.  4,  c.  34,  s.  lU,  but  uses  the 
tcrnu  of  9  Geo.  4,  c.  31,  s.  8,  and  under  it  the  party  charged  may  be  examined  before  any 
Jnstice  of  the  place  where  he  is,  and  tried  in  the  same  place.  The  words  **  dealt  with" 
applj'to  JQStices  of  the  peace;  *' inquired  of"  to  the  grand  jury;  *■  tried"  to  the  petit 
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By  the  Central  CrimiDal  Court  Act,  the  4  &  5  Will.  4,  c.  36,  8.  22,  any  offence 
committed,  or  alleged  to  have  been  committed,  within  the  jurisdiction  of  the  Admi- 
ralty, may  be  tried  at  the  Central  Criminal  Court.(«) 

*7^fi~l  ^Though  the  33  Hen.  8  was  not  confined  to  offences  committed  within  the 
^  Ring's  dominions,  yet,  in  a  case  where  a  prisoner  at  war  abroad  had  entered 
on  board  an  English  merchant  ship,  and  whilst  in  that  capacity  had  committed  an 
offence  upon  an  Englishman  in  a  foreign  country,  it  was  decided  that  he  could  not 
be  tried  for  it  here  under  that  statute,  on  the  ground  that  he  could  not  be  deemed 
a  subject  of  this  country.  The  offender,  Depardo,  was  a  Spaniard,  and  taken 
prisoner  at  sea,  and  whilst  abroad,  volunteered  on  board  an  Indiaman,  and  received 
the  usual  bounty  and  part  of  his  pay  for  about  three  months,  which  he  served  on 
board  the  Indiaman,  and  the  Indiaman  was  lying  at  Canton  in  a  part  of  the  Canton 
river,  about  a  third  of  a  mile  in  width,  within  the  tideway,  at  the  distance  of  about 
eighty  miles  from  the  sea ;  the  prisoner  went  ashore  with  the  deceased,  an  English- 
man, and  there  mortally  wounded  the  deceased,  who  was  carried  on  board  ship,  and 
died  there  the  next  day.  Upon  a  case  reserved,  it  was  urged,  that  the  prisoner 
was  not  liable  to  be  tried  here,  because  he  never  became  subject  to  the  laws  of  this 
country ;  that  he  was  not  so  by  birth,  and  did  not  become  so  by  entering  on  board 
the  Indiaman.     No  judgment  was  given,  but  the  prisoner  was  discharged. (a) 

But  it  was  holden  that  a  British  subject  was  indictable  under  the  33  Hen.  8,  for 
the  murder  of  another  British  subject,  though  the  murder  were  within  the  domin- 
ions of  a  foreign  state ;  and  that  the  indictment  need  not  all^e  in  terms  that  either 
the  deceased  or  the  offender  were  British  subjects :  the  statement  that  the  person 
murdered  was  at  the  time  in  the  King's  peace,  being  considered  a  sufficient  allega- 
tion that  he  was  a  British  subject ;  and  the  conclusion  in  the  indictment  that  the 
offence  was  against  the  King's  peace,  being  considered  as  showing  sufficiently  that 
the  offender  was  a  British  subject.     The  indictment  charged,  in  substanoe,  that  the 
prisoner,  at  Lisbon,  in  the  kingdom  of  Portugal,  in  parts  beyond  the  seas  without 
England,  one  H.  G.,  in  the  peace  of  Gk>d  and  of  our  lord  the  King,  then  and  there 
being,  feloniously  did  assault,  shoot,  and  murder,  against  the  peace  of  our  said  lord 
the  King.     After  conviction,  it  was  objected — 1st,  that  the  offence  being  out  of  the 
King's  dominions,  and  within  the  dominions  of  a  foreign  state,  was  not  triable  under 
the  33  Hen.  8;  and,  2d,  that  the  prisoner  and  the  deceased  should  have  been 
stated  to  have  been  subjects  of  our  lord  the  King  at  the  time.     But,  after  arga- 
ment,  the  Judges  held  that  the  offence  was  triable  here,  though  committed  in  a  for- 
eign kingdom,  the  prisoner  and  the  deceased  being  both  subjects  of  this  realm  at 
the  time ;  and  that  the  stating  H.  G.  to  be  in  the  King's  peace  at  the  time,  suffi- 
ciently imported  that  he  was  the  King's  subject  at  the  time ;  and  that  the  itate- 
ment  that  this  was  against  the  King's  peace,  sufficiently  imported  that  the  prisoner 
*7^Ql  ^^  ^^^  ^  subject  of  this  realm  at  that  time. (6)     But  *it  was  considered 
^  that  an  indictment  upon  the  9  Geo.  4,  c.  31,  must  aver,  that  the  prisoner 

jurj;  and  <<  determined  and  punished"  to  the  Court ;  as  was  held  bj  Lord  Wenslejdale  io 
Bex  V.  Buck,  1  Russ.  C.  &  M.  827.  The  9  Geo.  4,  c.  31,  s.  7  ;  and  10  Geo.  4,  c.  34,  s.  10 
(I.),  were  confined  to  accessories  after  the  fact  in  manslaughter,  but  the  present  claosf  is 
so  framed  as  to  include  an  accessory  before  the  fact  in  that  offence,  wherever  there  cad  be 
such  an  accessory,  as  to  which  see  posty  Manslaughter,  This  clause  was  carefully  framed 
in  order  to  remove  any  question  as  to  the  killing  of  a  foreigner  being  within  it;  sd^ 
instead  of  the  words  of  the  9  Geo.  4,  c.  31,  s.  7,  *'  where  any  of  his  Majesty's  subjects  shall 
be  charged  in  England  with  any  murder  or  manslaughter,  or  witb  l^ing  accessory  before 
the  fact  to  any  murder,  &c."  (which,  from  their  collocation,  might  afford  an  argaoic°| 
that  no  murder  was  within  the  clause  unless  it  were  committed  by  a  British  subject,  and 
therefore  a  British  subject  would  not  be  within  it  if  he  were  accessory  to  a  murder  b/  an 
alien),  the  wording  of  this  clause  has  been  adopted  so  as  to  include  an  accessory  to  any 
murder  by  whom'soever  committed.  See  the  note  to  the  clause  for  conspiracy  to  marder, 
24  A  25  Vict.  c.  100,  s.  4j  post. 

(z)  See  the  section,  antej  p.  158. 

ia)  Bex  V.  Depardo,  1  Taunt.  26;  R.  k  B.  134.  This  case  was  misstated  io  thefbmer 
editions.  It  is  clear  the  case  fell  within  no  statute,  as  the  wound  was  on  shore,  aad  ibe 
death  within  the  Admiralty  jurisdiction.  See  Bex  v.  De  Mattos,  potif  760;  and  Bei'« 
Comhes^post,  p.  762.     According  to  B.  &  B.,  the  indictment  was  for  manilaaghter. 

(b)  Bex  V.  Sawyer,  MS.,  Bayley,  J. :  B.  &  B.  294  j  and  2  C.  &  K.  101  (61  B.  0.  l-  Bj). 
In  the  latter  report  there  is  a  very  full  account  given  of  the  previoas  cases.    Anotbirtb- 
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and  deceased  were  subjects  of  his  Majesty,  but  that  the  declarations  of  the  prisoner 
wen  evidence  to  go  to  the  jury  to  prove  this  fact.  The  indictment  charged  the 
murder  to  have  been  committed  "  at  Boulogne,  in  the  kingdom  of  France,  to  wit,  at 
die  parish  of  St.  Mary-le-bow,  in  the  ward  of  Cheap,"  &c.  The  grand  jury  ob- 
jected to  finding  the  bill,  as  it  stated  the  death  to  have  occurred  in  two  different 
places.  Bay  ley,  J.  (having  conferred  with  Bosanquet,  J.,  and  the  Recorder),  di- 
rected the  words  "  to  wit,  at  the  parish  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap," 
&c,  to  be  struck  out.  His  Lordship  also  said,  that  it  was  deemed  by  the  Court  to 
be  necessary  to  have  inserted  in  the  bill  an  allegation  that  the  prisoner  and  the 
deceased  were  subjects  of  his  Majesty  ;  and  the  bill  was  so  amended  ^accordingly. 
Upon  the  trial  it  appeared  that  the  deceased  was  killed  in  a  duel  at  Boulogne,  and 
tnat  he  was  an  Englishman,  born  at  Islington ;  and  the  prisoner  had  said  he  was 
an  Irishman,  and  had  come  from  Kilkenny.  It  was  objected  that,  under  the  9 
Gko.  4,  c.  31,  it  was  necessary  to  prove  that  the  parties  were  natural-born  subjects 
of  his  Majesty ;  the  present  Act  differed  from  the  33  Hen.  8,  c.  23,  the  words  of 
which  were  '^  any  person  or  persons."  It  never  could  have  been  intended  that  this 
Act  should  apply  to  foreigners  domiciled  in  England,  or  naturalized  either  by  Act 
of  Parliament,  or  by  service  to  the  state.  That  it  was  necessary  to  prove,  by  some 
one  acquainted  with  the  fact,  where  the  prisoner  was  born,  which  was  a  fact  the 
prisoner  could  not  know  of  his  own  knowledge.  But  it  was  held,  that  the  declara- 
tion of  the  prisoner,  unexplained,  was,  as  against  himself,  evidence  to  go  to  the 
jury;  and  the  case  was  left  to  the  jury  to  say,  whether  they  were  satisfied  by  the 
eridence  that  the  prisoner  was  a  British  2/om  sul>ject;  for  that  they  must  be  quite 
8ati>fied  that  such  was  the  fact  before  they  could  pronounce  him  guilty. (c) 

Where  an  indictment  for  manslaughter,  stated  that  the  prisoner  being  a  subject 
of  his  Majesty,  on  land  out  of  the  United  Kingdom,  to  wit,  at  Zanzibar,  in  the 
East  Indies,  did  make  an  assault  on  J.  K.,  and  did  give  him  divers  mortal  wounds, 
itfi,^  of  which  he  died,  at  Zanzibar  aforesaid,  and  it  appeared  that  the  prisoner,  a 
Spaniard,  being  in  England,  entered  into  certain  articles  to  serve  in  a  ship  bound  on 
a  Toyage  to  the  Indian  seas,  and  elsewhere,  on  a  seeking  and  trading  voyage  (not 
exceeding  three  years'  duration),  and  back  to  the  United  Kingdom,  and  on  the 
ship's  arrival  at  Zanzibar,  an  Island  in  the  Indian  seas,  under  the  dominion  of  an 
Arab  king,  the  captain  left  the  vessel,  and  set  up  in  trade  there,  and  engaged  the 
priaoner  (who  was  a  black,  and  said  to  be  by  birth  the  son  of  a  governor  on  another 
part  of  the  African  coast),  to  act  as  interpreter,  the  new  captain  not  requiring  his 
services,  but  the  rest  of  the  crew  not  consenting.  The  ship  went  on  one  or  two 
short  voyages  without  the  prisoner,  and  having  returned  to  anchor  in  a  roadstead, 
I  few  hundred  yards  from  Zanzibar,  and  the  crew  being  allowed  to  go  on  shore, 
some  dispute  arose  between  the  prisoner  and  the  deceased,  who  was  one  of  the 
erew,  which  led  to  the  blows  on  the  land,  of  which  the  deceased  ^afterwards  r^^j/^A 
Hed  on  board  the  ship.  It  was  held  that  there  was  no  evidence  of  the  *• 
>ri0oner  being  a  British  subject  or  under  British  protection.  To  claim  his  alle- 
(iancc,  it  must  at  least  be  shown,  that  he  was  under  British  protection.  And 
Idiongh  he  was  on  board  a  British  ship  for  a  time,  yet  it  seemed  as  if  the  articles 
^ere  abandoned,  and  he  was  living  on  shore,  and  had  been  so  for  months.  And, 
3ooodly.  that  the  offence  was  alleged  to  have  been  committed  on  land  out  of  the 
fnited  Kingdom,  but  though  the  blows  were  give  on  land,  the  death  took  place  on 
oard  ship,  and  there  was  no  clause  in  the  9  Geo.  4,  c.  3,  providing  for  such  a 


iction  was  that  the  indictment  ought  to  have  concladed  contra  formam  ttatuti:  but  that 
S9  also  overruled. 

(e)  Rex  V,  Helshanj,  4  C.  &  P.  394  (19  E.  G.  L.  R.),  coram  Bajley  aDd*Bosanquet,  JJ., 
nd  Knowljrs,  R. 

(d)  Rex  V.  M.  A.  de  Mattos,  7  C.  &  P.  458  (32  B.  G.  L.  R.),  VaughaD,  and  Bosanquet,  JJ. 
t  waa  doubted  in  this  case  by  Rolt'e,  S.  O.,  whether  the  limitation  put  upon  the  9  Geo.  4, 
..  81,  1.  7,  Id  Rex  r.  Ilelsham,  was  correct,  and  the  Gourt  seem  to  have  thought  that  that 
ioaatriiction  was  too  narrow.  Vaughan,  J.,  in  charging  the  grand  jury  said,  '*  there  are 
ilher  ways  which  may  constitute  a  man  a  British  subject ;  as,  tor  instance,  he  may  owe 
lUtgiance  for  protection :"  and  the  case  was  decided  on  the  ground  that  the  prisoner  was 
Mt  m  British  subject  la  any  sense  of  those  words.  G.  S.  G. 
toIn  I. — 39 


760  Of  Murder.  [bookiil 

The  prisoner  was  convicted  on  an  indictment  under  the  9  Geo.  4,  c.  31,  s.  7,  for 
murder.  The  murder  was  committed  at  Smyrna.  The  prisoner,  a  native  of  Malta, 
of  the  age  of  twenty-one,  was  residing  at  Smyrna,  under  a  passport  from  the 
Governor  of  Malta.  The  person  murdered  was  a  Dutchman.  Malta  is  part  of  Her 
Majesty's  dominions.  Upon  a  case  reserved  it  was  contended  that  it  was  necessary, 
under  the  9  Geo.  4,  c.  31,  r.  7,  to  constitute  the  offence  of  murder  or  manslaughter 
that  the  person  killed  should  he  a  British  suhject ;  but  the  Judges  were  unanimously 
of  opinion  that  the  conviction  was  right.(c) 

A  case  which  excited  great  interest  was  tried  under  the  former  clause.     In  it  the 
prisoner  was<t>harged  as  accessory  before  the  fact  in  England  to  a  murder  committed 
in  France ;(/)  and  many  points  were  taken  at  the  close  of  the  case,  and  re8erved.(^) 
*7fi11       *Where  a  person  was  struck,  &c.,  upon  the  high  seas,  and  died  upon 
^  shore,  it  was  holden  that  the  admiral  had  no  cognizance  of  the  offence  by 
virtue  of  his  com  mission.  (A)     And  it  was  doubtful  whether  such  offence  could  be 
tried  at  common  law:(i)  the  2  Geo.  2,  c.  21,  therefore  made  provisions  for  such 
cases,  but  that  Act  was  repealed  by  the  9  Geo.  4,  c.  31,  which  was  repealed  by  the 
24  &  25  Vict.  c.  95,  and  by  the  24  &  25  Vict.  c.  100,  s.  10,  "  Where  any  person 
being  feloniously  stricken,  poisoned,  or  otherwise  hurt  upon  the  sea,  or  at  any  place 
out  of  England  or  Ireland,  shall  die  of  such  stroke,  poisoning,  or  hurt  in  England 
or  Ireland,  or  being  feloniously  stricken,  poisoned,  or  otherwise  hurt  at  any  place  io 
England  or  Ireland,  shall  die  of  such  stroke,  poisoning,  or  hurt  upon  the  sea^  or  at 
any  place  out  of  England  or  Ireland,  every  offence  committed  in  respect  of  any  such 
case,  whether  the  same  shall  amount  to  the  offence  of  murder  or  of  manslaughter, 
or  of  being  accessory  to  murder  or  manslaughter,  may  be  dealt  with,  inquired  of, 
tried,  determined,  and  punished  in  the  county  or  place  in  England  or  Ireland  Id 
which  such  death,  stroke,  poisoning,  or  hurt  shall  happen,  in  the  same  manner  in 

{e)  Reg.  V.  Azzopardi,  2  M.  C.  C.  R.  288 ;  1  C.  &  K.  203  (47  E.  C.  L.  R.).  It  will  be  seen 
that  the  new  clause  expressly  includes  the  killing  of  an  alien. 

(/)  The  first  count  alleged  that  Orsini,  Qomez,  and  Rudio  at  Paris  murdered  N.  Batty; 
and  that  the  prisoner  incited,  &c.,  them  to  commit  the  murder ;  the  second  couDt  was 
similar,  but  described  the  deceased  as  unknown.  The  third  count  was  framed  in  the  old 
form  before  the  14  k  15  Vict.  c.  100,  by  the  Editor;  because  he  thought  it  might  be  con- 
tended that  the  14  k  15  Vict.  c.  100^  s.  4,  did  not  extend  to  indictments  against  accesso- 
ries ;  and  it  alleged  an  assault,  &c.,  by  the  principals,  and  charged  the  prisoner  with  incit- 
ing, kc.  The  fourth  count  charged  the  prisoner,  being  a  subject  of'tbe  Queen,  with 
murdering  Batty  at  Paris.  The  fifth  was  like  the  fourth,  but  described  the  deceased  ai 
unknown. 

iff)  Reg.  V.  Bernard,  1  F.  &  F.  240.  The  points  were  :  1.  That  the  prisoner  was  not  one 
of  her  Majesty's  subjects  within  the  9  Geo.  4,  c.  31,  s.  V.  2.  The  prisoner  was  not  an  ac- 
cessory before  the  fact  to  any  murder  within  that  section.  3.  There  was  no  proof  of  any 
murder  having  been  committed  within  that  section.  4.  That  the  murder  was  committed 
by  aliens  on  aliens  in  France.  5.  No  eyidence  of  acts  done  by  the  prisoner  on  land  out  of 
the  United  Kingdom,  and  without  the  Queen's  dominions,  or  of  any  act  done  by  auy  other 
person  in  pursuance  of  any  authority  from  him  on  land  out  of  the  United  Kingdom  and 
without  the  Queen's  dominions,  was  receivable  in  evidence  on  this  trial.  6.  That  the 
principal  offence  of  murder  charged  in  the  first  three  counts  was  not  alleged  to  have  been 
committed  by  any  of  her  Majesty's  subjects.  7.  That  by  the  special  commission  the  Court 
had  only  jurisdiction  to  try  the  prisoner  as  accessory  before  the  fact,  and  had  no  jurisdic- 
tion to  try  the  prisoner  as  principal.  8.  That  the  prisoner,  being  an  alien,  could  not  be 
tried  as  principal  for  a  murder  alleged  in  the  4th  and  5th  counts  to  have  been  committed 
at  Paris.  As  to  the  first  objection,  it  is  clear  that  a  foreigner  resident  in  England  is  a 
subject  of  the  Queen  ;  all  the  authorities  prove  that  rule  in  general,  and  1  Hale  b42,^^^ 
Courteen's  case.  Hob.  R.  270,  are  express  that  a  statute  naming  the  subjects  of  the  Qu^^i^ 
includes  aliens  in  England  ;  and  besides  the  32  Hen.  8,  c.  16,  s.  9,  enacts  that  every  alien, 
who  shall  hereafter  come  into  this  realm  or  the  dominions  of  the  King,  shall  be  bound  by 
all  the  laws  and  statutes  of  this  realm.  As  to  the  2d,  3d,  4th,  and  6th  objections,  seethe 
new  clause,  and  the  note  to  sec.  4  relating  to  conspiracies  to  murder,  past.  As  to  the  5th 
objection,  every  case  that  has  been  tried  where  the  death  was  on  land  abroad  is  an 
answer ;  for  such  evidence  was  admitted  in  all ;  and  necessarily  so  ;  for  how  can  a  flU^ 
be  tried  for  any  offence  abroad  unless  the  acts  relating  to  it  done  abroad  are  sulmisttble 
in  evidence?  As  to  the  7th  objection,  the  11  k  12  Vict.  c.  46,  s.  1  (now  24  iiidJS  Yict 
c.  94,  s.  1),  making  every  accessory  before  the  fact  triable,  Ac,  as  a  principal}  i*  J^ 
answer.    As  to  the  8th  objection,  see  the  remarks  on  the  24  k  25  Vict.  e.  94, 1. 1|  aa^P*^* 

(A)  .2  Hale  17,  20;  1  East  P.  G.  c  5,  s.  131,  pp.  365,  366.    Ante^  p.  153. 

(t)  Id.  and  1  Hawk.  P.  C.  c.  31,  s.  12. 
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:  respects  as  if  such  ^offence  had  been  wholly  committed  in  that  county  or 
ioe."(ifc) 

Upon  an  indictment  for  manslaughter  it  appeared  that  the  prisoner  was  a  French- 
ui  by  birth,  and  a  naturalized  citizen  of  the  United  States,  and  not  a  subject  of 
e  Queen.  He  shipped  on  board  an  American  ship  at  New  York,  and  signed 
tides  to  serve  as  a  seaman  therein,  and  so  did  the  deceased,  who  was  a  German 
'  birth,  and  not  a  subject  of  the  Queen.  The  ship  was  American  owned,  com- 
ftoded  by  an  American  master,  and  sailed  under  the  flag  of  the  United  States. 
le  prisoner  during  the  voyage  to  Liverpool  exercised  much  cruelty  to  the  deceased, 
which  he  died  in  a  hospital  in  Liverpool  on  the  same  day  the  ship  arrived  there ; 
e  last  act  of  cruelty  was  cr»mmitted  on  the  high  seas  four  days  before  the  ship 
rived  at  Liverpool ;  and,  upon  a  case  reserved,  it  was  held  that  the  prisoner  was 
ft  liable  to  be  tried  in  England  under  the  9  Geo.  4,  c.  31,  s.  8,  as  that  section  was 
tviously  intended  to  prevent  a  defeat  of  justice,  which,  without  it,  might  have 
iscn  from  the  difficnlty  of  trial  where  the  death  occurred  in  a  different  place 
>m  that  at  which  the  blow  causing  it  was  given ;  and  that  section  ought  not 
erefore  to  be  construed  as  making  a  homicide  cognizable  in  this  country  by  reason 
,ly  of  the  death  occurring  here,  unless  it  would  have  been  so  cognizable  in  case 
e  death  had  ensued  at  the  place  where  the  blow  was  *given,  which  the  rfrao 
»micide  would  have  been,  in  this  particular  case,  by  sec.  8,  if  the  offender  ^ 
id  been  a  British  subject,  but  not  otherwise.  In  this  case  the  injury  which  caused 
e  death  was  inflicted  by  one  foreigner  upon  another  on  board  a  foreign  vessel  upon 
e  high  seas,  and,  consequently,  if  death  had  then  and  there  followed,  no  offence 
gnisable  by  the  law  of  this  country  would  have  taken  place. (^ 
Where  a  person  standing  on  the  shore  of  a  harbor  fired  a  loaded  musket  at  a 
venue  cutter  which  had  struck  upon  a  sandbank  in  the  sea,  about  a  hundred  yards 
>m  the  shore,  by  which  another  was  maliciously  killed  on  board  the  boat,  it  was 
•Iden  that  the  trial  must  be  in  the  Admiralty  Court,  and  not  at  common  law.(m) 
By  the  24  &  25  Vict.  c.  100,  s.  68,  ^'  All  indictable  offences  mentioned  in  this 
st  which  shall  bo  committed  within  the  jurisdiction  of  the  Admiralty  of  England 
Ireland  shall  be  deemed  to  be  offences  of  the  same  nature  and  liable  to  the  same 
loishment  as  if  they  had  been  committed  upon  the  land  in  England  or  Ireland, 
d  may  be  dealt  with,  inquired  of,  tried,  and  determined  in  any  county  or  place  in 
igland  or  Ireland  in  which  the  offender  shall  be  apprehended  or  be  in  custody,  in 
e  same  manner  in  all  respects  as  if  they  had  been  actually  committed  in  that 
aoty  or  place ;  and  in  any  indictment  for  any  such  offence,  or  for  being  an  acces- 
rj  to  such  an  offence,  the  venue  in  the  margin  shall  be  the  same  as  if  the  offence 
d  been  committed  in  such  county  or  place,  and  the  offence  shall  be  averred  to 
re  been  committed  ^  on  the  high  seas  :*  Provided  that  nothing  herein  contained 
all  alter  or  affect  any  of  the  laws  relating  to  the  government  of  Her  Majesty's 
id  or  naval  forces." (n) 

(k)  This  clause  is  taken  from  the  9  Geo.  4,  c.  31,  s.  8,  and  10  Geo.  4,  c.  34,  s.  11  (I.). 
lis  clause  is  also  so  altered  as  to  include  accessories  before  the  fact  in  manslaughter, 
e  note  (y),  ante,  p.  757. 
(/)  Reg.  V.  Lewis,  D.  k  B.  C.  C.  182. 

Im)  Rex  V.  Coombes,  1785-6  ;  1  Hawk.  P.  C.  c.  37,  s.  17  ;  1  Leach  388  ;  1  East  P.  C.  c. 
8.  131,  p.  367,  antej  p.  156. 

(ft)  This  enactment  is  framed  on  the  similar  clauses  contained  in  the  7  &  8  Geo.  4,  c. 
,  ».  77  ;  7  &  8  Geo.  4,  c.  30,  s.  43 ;  9  Geo.  4,  c.  31,  s.  32 ;  9  Geo.  4,  c.  55,  s.  74  (I.) ;  9 
so.  4,  c.  56,  s.  55  (I.) ;  and  10  Geo.  4,  c.  34,  s.  41  (I.) ;  together  with  the  7  &  8  Vict.  c. 
Some  of  these  enactments  simply  provide  fur  the  trial  of  offences  committed  within 
e  jarisdiction  of  the  Admiralty ;  whilst  others  provide  in  addition,  that  the  offences 
»ntioned  in  the  Act,  which  shall  be  committed  within  the  jurisdiction  of  the  Admiralty, 
all  be  deemed  to  be  offences  of  the  same  nature,  and  liable  lo  the  same  punishments  as 
they  had  been  committed  upon  the  land  in  England  or  Ireland.  It  seems  clear  that, 
lerever  an  Act  creates  new  offences,  this  is  the  proper  enactment ;  for,  though  in  the 
te  of  offences  against  the  laws  of  nature  and  nations,  such  as  murder  or  piracy  com- 
ittcd  on  the  seas,  the  general  course  of  legislation  has  been  simply  to  provide  for  their 
Mj  And  no  doubt  correctly,  because,  in  the  eye  of  the  law  of  England,  they  were  offences 
tbe  same  nature  as  if  they  had  been  committed  on  land  in  England,  yet  it  may  well  be 
»abt«d  whether  that  be  sufficient  in  thf*  case  of  newly  created  offences;  and  it  is  cer- 
IbIj  mncb  safer  to  have  the  provision  with  which  this  clause  commeYic«%.    *t^^^^  Qi^^« 
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^^^■^  "^^"^^^^^^^      i^^i— ^^^^p^^^^^  ■ 

The  prisoner,  a  foreigner,  committed  a  larceny  in  England,  and  went  to  Ham- 
♦'7A^1  ^"^^^  }  ^  police-officer  pursued  him  thither,  and  '*'with  the  assistance  of  the 
•J  police  of  Hamburgh  arrested  him  there,  and  brought  him  against  his  will 
on  board  an  English  steamer,  in  order  that  ho  might  be  tried  for  the  laroenj.  The 
steamer  left,  the  prisoner  being  in  irons,  and  whilst  the  steamer  was  on  the  high 
seas,  he  shot  the  officer,  who  died  of  the  wound.  If  the  killing  had  been  by  an 
Englishman  in  England,  it  would  have  been  murder.  It  was  contended  that  as 
there  was  no  extradition  treaty  between  England  and  Hamburgh,  the  arrest  and 
detention  were  illegal,  and  the  offence  only  manslaughter;  but  it  was  held,  on  a  case 
reserved,  that  where  the  killing  was  done  with  the  intent  of  preserving  liberty,  the 
crime  was  reduced  to  manslaughter ;  but  it  must  be  taken  here  that  the  prisoner 
killed  the  officer,  not  to  obtain  his  liberty,  but  out  of  revenge  and  malice  prepense; 
in  which  case  it  is  murder  even  if  the  custody  were  unlawful.  For  the  prisoner,  a 
foreigner,  was  in  an  English  ship,  and  was  under  the  protection  of  the  English  laws, 
and  therefore  owed  obedience  to  those  laws,  and  was  guilty  of  the  crime  of  murder 
against  those  laws — that  is  to  say,  he  shot  a  detective  officer,  not  for  the  purpose  of 
obtaining  his  liberation,  but  for  revenge  and  of  malice  prepense.(o) 

We  have  already  dealt  with  many  cases  occurring  within  the  jurisdiction  of  tho 
Admiralty,  and  it  is  sufficient  to  refer  to  that  part  of  the  work  in  this  place.(  j>) 

A  i'ew  of  the  general  rules  relating  to  the  form  of  the  indictment  may  be  men- 
tioned in  this  place. ^ 

If  the  name  of  the  party  killed  be  known,  it  should  be  correctly  stated  in  the 
indictment ;  but  it  is  sufficient  to  .describe  a  party  by  the  name  by  which  he  is 
commonly  known. (9)  A  peer  should  properly  be  described  only  by  his  Christiao 
name,  and  his  name  of  dignity ;  as  James,  Duke  of  Gr.(r)  But  it  seems  that  he 
may  be  described  by  his  surname  also ;  as  William  Byron,  Baron  Byron. (s)    Aod 

3,  c.  3*7,  8.  1,  DO  doubt  provides  generally,  that  every  offence  committed  upon  the  high 
seas  shall  be  of  the  same  nature,  &c.,  as  if  it  had  been  committed  on  shore,  but  it  is  by  00 
means  clear  that  that  enactment  applies  to  any  offence  created  by  a  subsequent  statute, 
and  it  was  much  better  not  to  leave  the  matter  open  to  any  such  question.  In  Ireland  it 
was  necessary  to  issue  a  special  commission  under  the  11,  12,  k  13  Jac.  1,  c.  2  (I.);  ^^^ 
23  &  24  Geo.  3,  c.  14,  s.  4  (I.),  for  the  trial  of  all  offences  committed  on  the  seas ;  bat  Id 
England  such  offences  might  be  tried  under  the  ordinary  commissions  of  Oyer  and  Ter- 
miner, or  Gaol  Delivery,  by  the  7  &  8  Vict.  c.  2.  The  present  section  follows  that  Actia 
providing  for  the  trial  and  form  of  indictment  in  such  cases,  and  renders  the  law  the  same 
in  both  countries. 

(0)  Reg.  V.  Sattler,  D.  k  B.  C.  G.  525  ;  see  anity  p.  160.  Hamburgh  is  sixty  miles  from 
the  sea,  but  the  tide  flows  higher  up  than  the  place  where  the  steamer  was  when  the  pris- 
oner was  put  on  board.  The  questions  reserved  were,  "  Was  the  custody  of  the  prisoner 
on  board  the  steamer  lawful,  and  is  there  any  distinction  as  to  the  times  when  the  steamer 
was  in  the  river  Elbe,  and  whilst  she  was  upon  the  high  seas?  [On  this  the  Court  gate 
no  opinion.]  And,  supposing  the  custody  not  to  have  been  lawful,  was  the  killing  neces- 
sarily only  manslaughter?" 

(p)  See  anUy  p.  153,  et  seq. 

[q)  2  Hale  237  ;  Rex  v.  Norton,  R.  k  R.  510  ;  Rex  v.  Williams,  7  C.  &  P.  298  (32  E.  C 
L.  R.),  Williams,  J.,  and  Alderson,  B. ;  Rex  v.  Berriman,  5  C.  &  P.  601  (24  E.  G.  L.  B)) 
Park,  J. 

(r)  2  Inst.  666. 

(«)  19  St.  Tr.  1177.  In  Rex  v,  Brinklett,  3  G.  &  P.  416,  an  indictment  for  manslanghter 
described  the  deceased  as  Henry  Sandford,  Baron  Mount  Sandford,  of,  &c.,  in  Irelaodi 
and  it  was  proved  that  his  Ghristian  name  was  Henry,  his  surname  Sandford,  and  bis 
title  Baron  Mount  Sandford,  and  it  was  held  by  Vaughan,  J.,  that  this  was  no  variance. 

1  See  State  ».  Gonley,  39  Maine  78;  People  v.  Thurston,  2  Parker  G.  R.  49;  Boyd  »• 
State,  17  Geo.  194;  Brester  v.  State,  26  Ala.  107  ;  State  v.  Houston,  19  Mo.  211;  Sutev. 
Jones,  20  Ibid.  58;  State  t;.  Taylor,  21  Ibid.  477.  A  variance  as  to  the  instromeat  ii  d<'' 
material,  provided  the  party  died  the  same  kind  of  death  as  that  alleged  in  the  indict- 
ment: State  V.  Fox,  1  Dutch.  566. 

Under  an  indictment  for  murder,  the  jury  may  find  the  prisoner  guilty  of  the  1^^^^ 
offence  of  manslaughter,  either  voluntary  or  involuntary,  and  the  Terdict  will  be  leR*^> 
although  there  is  no  count  tor  manslaughter  in  the  indictment :  Reynolds  «.  State,  1  G^' 
227  ;  Roy  v.  Kansas,  2  Kansas  405.  All  acts  of  felon iotis  homicide  maj.ba  proiecated 
and  punished  under  an  indictment  for  murder,  framed  as  at  common  law:  LiTiofftoB' 
case,  14  Gratt.  692. 
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though  the  proper  way  to  describe  a  baron  be  to  describe  him  by  his  Christian 
ime,  and  his  degree  in  the  peerage,  as  William  Baron  B.,  yet  it  is  sufficient  if  he 
)  described  as  William  Lord  B.(<)    If  the  name  of  the  party  killed  be  not  known, 

may  be  laid  to  be  a  certain  person  to  the  jurors  unknown.(u)  Where  a  party 
18  a  name,  an  iudictment  must  either  state  the  name  or  that  the  name  was  ud- 
lown  to  the  jurors.  An  indictment  stated  that  the  prisoner  murdered  ^^  an  infant 
ale  child,  aged  about  six  weeks,  and  not  baptized;''  it  was  objected  that  the 
dictment  was  bad,  as  it  neither  stated  the  name  of  the  child,  *nor  that  r4c7f>  i 
le  name  was  unknown  to  the  jurors ;  and,  upon  a  case  reserved,  the  Judges  ^ 
)ld  that  the  objection  was  good,  and  the  judgment  was  arrested. (v)  But  where 
1  indictment  alleged  that  the  prisoner,  a  single  woman,  on  the  27th  day  of  August 
d  bring  forth  a  male  child  alive,  and  that  she  afterwards  on  the  day  and  year 
bresidd  made  an  assault,  &c.,  on  the  said  child ;  it  was  objected  that  the  indict- 
ent  was  bad,  as  it  neither  stated  the  name  of  the  child,  nor  that  its  name  was 
iknown :  but  Coleridge,  J.,  overruled  the  objection  on  the  ground  that  there  was 
>  presumption  that  an  illegitimate  child  had  any  name,  as  it  could  only  gain  a 
ime  by  reputation,  and  that  to  state  that  its  name  was  unknown  assumed  that  it 
id  acquired  a  name ;  and  this  decision  was  held  right.(ir^  So  where  the  prisoners 
ere  indicted  for  the  murder  of  "  a  certain  illegitimate  male  child,  then  lately  before 
am  of  the  body  of  one  of  them,  it  was  held  right;  for  it  was  the  case  of  a  party 
ho  had  never  acquired  a  name,  and  the  indictment  identified  the  party  by  showing 
m  name  of  the  parent.(x)  A  bastard  must  not  be  described  by  his  mother's 
ime  till  he  has  gained  that  name  by  reputation.  Frances  Clark  was  indicted  for 
16  murder  of  George  Lakeman  Clark,  a  base-born  infant  male  child,  aged  three 
eeks.  The  child  was  her's,  and  had  been  christened  George  Lakeman,  the 
ther's  name.  The  murder  was  proved,  but  there  was  no  evidence  that  the  child 
id  ever  been  called  Clark ;  and,  on  a  case  reserved,  the  Judges  held  that,  as  it 
id  not  obtained  the  mother's  name  by  reputation,  it  was  improperly  called  Clavk' 

the  indictment;  and  as  there  was  nothing  but  the  name  to  identify  it  in  the 
dictment,  the  conviction  could  not  be  supported.(y)  Upon  an  indictment  for 
e  murder  of  ^'  a  certain  female  child  whose  name  to  the  jurors  was  unknown," 

appeared  that  the  child  had  not  been  baptized,  but  the  prisoner  had  said  she 
onld  like  it  to  be  called  "  Mary  Ann,"  and  had  called  it  ^^  her  Mary  Ann ''  at  one 
ne,  and  ^^  Little  Mary  "  at  another ;  the  father  was  a  baptist,  and  the  child  was  a 
istard,  and  twelve  days  old :  and,  upon  a  case  reserved,  it  was  held  that  the  child 
id  not  gained  a  name  by  reputation,  and  therefore  the  indictment  was  good.(z) 
nd  where  an  illegitimate  child,  three  weeks  old,  had  been  baptized  by  the  name 
'  *'  Eliza,"  but  no  surname  was  mentioned  at  the  time  of  baptism,  and  neither 
e  register,  nor  any  copy  of  it,  was  produced  at  the  trial,  and  an  indictment  for 
i^er  described  her  as  **  Eliza  Waters,"  Waters  being  the  name  of  her  mother ; 

was  held,  upon  a  case  reserved,  that  the  child  had  not  acquired  the  name  of 
^aters  by  reputation,  and  that  the  conviction  was  wrong.(a)  Where,  however,  an 
dictment  charged  the  murder  of  Emma  Evans,  and  it  appeared  that  the  deceased 
18  an  illegitimate  child  born  in  a  workhouse,  and  baptized  on  the  9th  of  Sep- 
mber  by  the  name  of  Emma,  and  drowned  on  the  11th  of  the  same  month,  when 
K>ot  six  weeks  old,  and  that  up  to  the  time  of  the  baptism  she  was  not  called  by 
iDj  name,  but  that  from  the  9th  to  the  11th  of  September  she  was  called  r^cir^x 
mma  Evans,  Evans  being  the  mother's  name;  it  was  held  that  there  was  *- 
ifficient  evidence  of  reput^ition  for  the  consideration  of  the  jury,  and  that  this 
Be  was  distinguishable  from  the  last,  because  there  was  no  evidence  there  that  the 

t)  Beg.  V.  Pitts,  8  C.  A  P.  771  (34  K.  C.  L.  R.),  Erskine,  J. 

\u)  1  East  P.  C.  c.  5,  s.  114,  p.  345. 

[v)  Reg.  V.  Bliss,  2  Moo.  C.  C.  R.  93 ;  8  C.  &  P.  773  (34  E.  G.  L.  R.) ;  Reg.  v.  Hicks,  2  M. 

Rob.  302,  8.  p. 

[w)  Reg.  V.  Willis,  1  Den.  C.  C.  80j  1  C.  &  K.  722  (47  E.  C.  L.  R.). 

[x)  Reg.  V.  Hogg,  2  M.  &  Rob.  380,  Lord  Denman,  C.  J. 

y)  Rex  V.  Clark,  East.  T.  1818;  MS.,  Bayley,  J.,  and  R.  k  R.  358. 
(s)  Rex  V,  Smith,  R.  k  M.  C.  C.  R.  402 ;  6  C.  &  P.  151  (25  E.  C.  L.  R.),  s.  c. 
[m)  Bex  V.  Waters,  R.  &  M.  C.  C.  R.  457 ;  7  C.  &  P.  250  (32  E.  C.  L.  R.). 
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child  was  ever  called  Walters  at  all.(2»)     Where  one  coaDt  described  the  child  mur- 
dered as  Lewis  Drake;  another  as  Lewis  Tavern,  and  a  third  as  a  certain  bastard 
male  child  called  Lewis;  the  prisoner  was  the  mother  of  the  child,  and  sometimes 
called  it  Lewis,  and  by  that  name  alone  it  h^tj^  been  baptized.     It  had  been  pat  out 
to  nurse  by  its  mother,  who  then  went  by  the  name  of  Tavern  ;  the  nurse  used  to 
call  it  Lewis,  and  when  she  learnt  the  mother's  name  was  Drake,  she  called  it  Lewis 
Drake  when  speaking  of  it  to  other  persons.     The  child  was  about  two  years  old. 
There  was  no  proof  that  the  prisoner  was  married,  and  her  brother  had  never  heard 
of  her  marriage;  but  she  had  been  absent  from  him  thirteen  years.     It  was  held 
tliat  there  was  no  evidence  of  the  child  being  Lewis  Tavern ;  but  that  the  case  must 
go  to  the  jury  as  to  the  two  other  names.     As  to  the  name  of  Lewis  the  child  went 
by  that  name  and  was  baptized  by  it;  and  it  was  for  the  jury  to  say  whether,  from 
the  evidence  they  were  not  satisfied  that  the  prisoner  was  never  married ;  she  went 
by  her  maiden  name  of  Drake ;  she  pleaded  to  that  name  in  the  indictment,  and 
was  there  described  as  a  single  woman^  and  her  brother  never  heard  of  her  mar- 
riage.    Whether  all  this  might  not  satisfy  the  jury  that  the  child  was  a  bastard  it 
was  for  them  to  decide,  but  undoubtedly  there  was  evidence  for  them  to  consider.(c) 
The  prisoner  was  indicted  for  the  murder  of  her  infant  child,  which  was  described 
in  one  count  as  Harriet  Stroud,  and  in  another  as  a  female  infant  of  tender  age, 
whose  name  is  to  the  jurors  unknown.     The  prisoner,  a  single  woman,  gave  birth 
to  the  child  on  the  16th  of  June,  and  it  was  called  Harriet,  and  was  baptized  bj 
that  name  on  the  16th  of  July;  no  copy  of  the  register  was  given  in  evidence;  but 
it  was  said  that  the  child  was  baptized  by  the  name  of  Harriet,  and  not  Harriet 
Stroud,  and  there  was  no  evidence  that  she  had  ever  been  called  by  any  name  except 
Harriet;  and  the  description  was  held  wrong;  the  proper  description  would  have 
been  Harriet,  the  base-born  child  of  the  prisoner.     The  want  of  description  is  only 
excused  where  the  name  cannot  be  known.(rf)     Where  an  indictment  for  murder 
described  the  deceased  as  a  certain  infant  female  yhild  not  named,  it  was  held  suffi- 
cient; for  though  "not  baptized''  would  not  have  been  enough,  "not  named,"  which 
means  that  she  had  acquired  no  name,  by  baptism  or  usage,  was  quite  gufficieot/^) 
Where  the  prisoner  was  indicted  for  killing  William  Scarborough,  and  he  was  toe 
illegitimate  son  of  the  prisoner,  and  four  years  of  age,  and  generally  called  ''Wil- 
liam" or  "Coley,"  after  his  reputed  father;  but  frequently  spoken  of  as  ** Sarah 
Scarborough's  child/'  and  sometimes,  his  aunt  said,  she  might  have  heard  him  called 
*7fifi1   *"  ^^^^^^™  Scarborough ;"  it  was  held  that  there  was  some  evidence  to  go  to 
-'   the  jury  that  the  deceased,  being  Sarah  Scarborough's  bastard,  and  being 
frequently  and  generally  addressed  as  William,  had  also  acquired  by  reputation  the 
name  of  William  Scarborough  ;  and  a  party  may  acquire  more  names  than  one  by 
reputation,  and  he  may  be  indifierently  described  by  either  in  an  indictm^t  (/) 

Where  there  was  no  evidence  of  the  name  of  the  deceased  as  stated  in  two 
counts,  and  the  third  count  described  her  as  "  a  certain  woman  whose  name  is  to 
the  jurors  unknown,"  and  it  appeared  that  the  prisoner  had  asked  for  lodgings  iu 
Oxford  "  for  himself  and  his  wife,"  and  the  prisoner  came  with  the  deceased  to  the 
lodgings  and  they  lived  there  as  husband  and  wife  for  three  or  four  days,  and  when 
taken  up  by  the  marshal  the  prisoner  was  asked  if  ho  had  a  wife  in  Oxford,  and  he 
said  he  had ;  but  on  the  marshal's  saying  that  she  was  dead,  the  prisoner  replied 
"  she  is  not  my  wife,  she  is  a  woman  I  have  been  travelling  with  for  the  last  eight 
months."  Erskine,  J.,  held,  that  if  the  jury  were  satisfied  that  she  was  not  the 
wife  of  the  prisoner,  and  that  the  name  could  not  be  ascertained  by  any  reasonable 
diligence,  the  description  was  right;  but  if  the  jury  should  think  that  she  was  the 
prisoner's  wife,  the  description  was  wrong,  for  she  ought  then  to  have  been  descnbed 
by  the  surname  of  the  prisoner.(^) 

(b)  Reg.  V.  Evans,  8  C.  &  P.  765  (34  E.  C.  L.  R.),  Erskine  and  Pattetfon,  JJ.  See  Bex 
V.  Sheen,  2  C.  &  P.  639  (12  E.  C.  L.  R.). 

(e)  Reg.  V.  Drake,  4  Cox  G.  C.  333,  Patteson  and  Talfourd,  JJ. 

(d)  Reg.  V.  Stroud,  2  M.  C.  C.  270 ;  1  C.  &  K.  187  (47  E.  0.  L.  R.). 

(«)  Reg.  V,  Waters,  1  Den.  0.  C.  356 ;  2  G.  &  K.  864  (61  E.  G.  L.  R.). 

(/)  Reg.  V.  Scarborough,  3  Cox  G.  C.  72,  Goltman,  J.  It  is  said  in  the  margisalBO^ 
that  the  deceased  had  been  called  William  Scarborough  in  his  mother's  presence. 

(^)  Reg.  V.  Campbell,  1  G.  &  K.  82  (47  E.  G.  L.  R.). 
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Where  a  child  was  described  as  Annie  Welton,  and  no  evidence  of  any  name  was 
daoed;  Bjles,  J.,  amended  the  indictment  by  inserting  ^'a  certain  female  child 
1066  name  is  to  the  jurors  unknown/' under  the  14  &  15  Vict.  c.  100,  s.  1, 
dch,  his  Lordship  said,  should  have  a  wide  construction. (A) 
In  other  respects  great  particularity  was  required  formerly  in  an  indictment  for 
irder.  It  was  necessary  to  allege  the  manner  of  the  death  and  the  means  by 
lich  it  was  caused,  and  many  other  particulars  ;^  but  this  led  to  so  many  acquit- 
8  wholly  beside  the  merits  of  the  case,  that  a  simple  form  of  indictment  was  ren- 
red  sufficient  by  the  14  &  15  Vict.  c.  100,  s.  4,  which  was  repealed  by  the  24  & 

Vict.  c.  95 ;  but  by  the  24  &  25  Vict.  c.  100,  s.  6,  "  In  any  indictment  for  mur- 
r  or  manslaughter,  or  for  being  an  accessory  to  any  murder  or  manslaughter,  it 
til  not  be  necessary  to  set  forth  the  manner  in  which  or  the  means  by  which  the 
ath  of  the  deceased  was  caused,  but  it  shall  be  sufficient  in  any  indictment  for 
irdcr  to  charge  that  the  defendant  did  feloniously,  wilfully,  and  of  his  malice 
>rethought  kill  and  murder  the  deceased ;  and  it  shall  be  sufficient  in  any  indict- 
mt  for  manslaughter  to  charge  that  the  defendant  did  feloniously  kill  and  slay 
5  deceased ;  and  it  shall  he  sufficient  in  any  indictment  against  any  accessory  to 
y  murder  or  manslaughter  to  charge  the  principal  with  the  murder  or  manslavgh- 

(as  the  case  mxxy  be)  in  the  manner  herein-before  specified^  and  then  to  charge 
\  defendant  as  an  accessory  in  the  manner  heretofore  used  and  accustomed  " (i^ 
The  word  "  indictment"  in  the  24  &  25  Vict.  c.  100,  s.  6,  has  been  since  held  to 
dude  a  coroner's  inqui8ition.(iV) 

A)  Reg.  V.  Welton,  9  Cox  G.  G.  297.  The  indictment  was  for  attempting  to  drown  the 
Id. 

i)  This  clause  is  taken  from  the  14  &  15  Vict.  c.  100,  s.  4,  which  applied  only  to  in- 
tments  for  murder  and  manslaughter,  and  a  serious  doubt  was  entertained  whether  in 
indictment  against  an  accessory  to  murder  or  manslaughter,  where  the  accessory  was 
irged  as  an  accessory  and  not  as  a  principal,  it  might  not  still  be  necessary  to  adopt 
old  form  of  indictment,  and  in  order  to  render  that  course  unnecessary  the  new  parts 
this  section  were  introduced. 

The  word  '*  indictment"  includes  a  coroner's  inquisition  whereby  any  person  is  charged 
h  murder  or  manslaughter,  or  as  an  accessory  before  the  fact  to  either  of  those  offences  ; 
eed,  it  is  the  term  most  appropriately  applied  to  such  an  inquisition  ;  for  the  term  in- 
aition  includes  all  inquests  before  the  coroner,  whether  terminating  in  a  charge  against 
^  person  or  not,  and  whether  held  in  a  case  of  death  or  otherwise:  e.  g.  in  a  case  of 
iaare  trove.  All  our  best  law  writers  apply  the  term  indictment  quite  as  often  as  in- 
sition  to  a  coroner's  inquisition  charging  any  one  with  any  of  the  above  offences.  See 
ist.  32,  550;  4  Inst.  271 ;  2  Hale  P.  C.  61,  64,  65,  66  ;  2  Hale  P.  C.  130;  2  Hawk.  P.  G. 
»,  88.  15,  16,  17,  22,  26,  35,  and  c.  25,  ss.  6,  119,  128.  Lord  Goke  also,  3  Inst.  134,  and 
irkins,  2  Book,  c.  25,  passim,  whilst  treating  of  indictments,  introduce  such  coroners' 
ai8itions.  In  Borough  v.  Holcroft,  2  Leon.  160,  and  Wrote  v.  Wigges,  4  Rep.  45,  which 
«  appeals  of  murder,  the  defendants  pleaded  auterfoU  acquit  on  coroners'  inquisitions, 
[  iQ  the  pleas  the  inquisitions  appear  to  have  been  called  indictments.  The  legislature 
I  in  the  1  &  2  Will,  and  Mary,  c.  13,  s.  5  (repealed  by  the  7  Geo.  4,  c.  64,  s.  32),  call 
>roner's  inquisition  "the  inquisition  or  indictment."  And  the  2  &  3  Edw.  6,  c.  24,  s. 
•epealed  by  the  9  Geo.  4,  c.  31,  s.  1,  from  the  1st  of  June,  1828,  except  as  to  offences 
riously  committed),  enacts  that  where  any  person  shall  be  feloniously  stricken  or 
lOQed  in  one  county  and  dies  in  another,  an  indictment  found  where  the  death  hap' 
ed,  whether  found  before  the  coroner  or  before  justices,  &c.,  shall  be  good,  kc. ;  and 
ry  coroner's  inquest  that  has  been  held  whilst  the  2  &  3  Edw.  6,  c.  24,  continued  in 
:e,  has  been  held  by  virtue  of  the  word  '*  indictment"  in  that  Act.  So  that  there  can  be 
ioabt  whatever  that  a  coroner's  inquisition  which  finds  any  person  guilty  of  the  above 
itioned  offences  is  an  indictment.  In  1842  in  Reg.  v.  Great  Western  Railway  Gompany, 
.  B.  333  (43  E.  G.  L.  R.),  the  Gourt  applied  the  term  indictment,  in  the  2  &  3  Edw.  6, 
4,  8.  2,  to  an  inquisition  for  feloniously  striking  or  poisoning.  See  also  Reg.  v.  King, 
>x  C.  G.  95,  and  the  introduction  to  Greaves'  Gr.  Acts,  p.  xvi  ,  2d  Ed. 
t)  Reg.  V,  Ingham,  10  Law  T.  456,  B.  R.  9  Gox  G.  G.  508. 

In  a  prosecution  for  murder,  the  defendant  may  be  convicted,  though  it  turns  out  that 
mortal  wound  was  given  with  a  diflferent  weapon  from  the  one  mentioned  in  the  in- 
;iDent:  People  v.  Townsend,  3  Hill  479.  An  indictment  for  murder,  by  poison,  need 
specify  the  particular  kind  of  poison  ;  and  if  it  do  so  state,  it  will  not  be  necessary 
t  the  proof  correspond  :  Garter  v.  State,  2  Gart.  617.  An  indictment  for  murder  need 
set  out  the  length,  breadth,  or  depth  of  the  wound  :  Lacier  v,  Gomm.,  10  Gratt.  708. 
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*7({11  *Tbcre  can  be  no  doubt  that,  where  several  join  ia  a  murder,  both  the 
-'  principal  in  the  first  and  the  principal  in  the  second  degree  may  be  charged 
that  they  feloniously,  wilfully,  and  of  their  malice  aforethought  murdered  the 
deceased ;  and  thus  the  difficulties  which  arose  in  first  charging  the  principal  in  the 
first  degree,  and  then  alleging  that  the  principal  in  the  second  degree  was  present 
aiding  and  assisting,  may  be  avoided.  And  as  the  24  &  25  Vict.  c.  94,  s.  l,(k)  has 
made  accessories  before  the  fact  liable  to  be  indicted  as  principals,  it  is  equally  clear 
that  an  indictment  may  charge  an  accessory  before  the  fact  atid  a  principal  in  the 
same  manner  in  which  we  have  stated  that  two  principals  may  be  chared.  And 
there  is  this  great  advantage  in  adopting  each  of  these  courses ;  that  on  such  an  in- 
dictment it  is  quite  immaterial  which  of  the  prisoners  was  principal  in  the  first 
degree  in  the  one  case,  or  whether  the  party  were  accessory  b^^re  the  fact  or  a 
principal  in  the  other  cascj  and  consequently  the  jury  will  be  relieved  from  consider- 
ing these  questions. (/) 

This  clause  has  made  it  quite  unnecessary  to  retain  in  this  chapter  many  cases 
which  were  decided  on  the  allegations  in  the  indictments  which  are  rendered  un- 
necessary by  it,  as  well  as  on  the  questions  which  had  arisen  whether  those  all^a- 
tions  were  supported  by  the  evidence. 

This  clause  has  also  got  rid  of  the  difficulty  of  proving  what  the  cause  of  death  was, 
as  it  is  clear  that,  if  the  jury  are  satisfied  that  the  deceased  was  killed  by  any  means, 
that  is  sufficient,  although  it  may  be  impossible  to  prove  what  those  means  were. 

It  was  always  necessary  to  state,  that  the  act  by  which  the  death  was  occasioned 
*7fift1  ^^  ^^°^  feloniously,  and  especiallv  that  it  *was  done  of  malice  a/ore- 
-'•  thoug1U^{m\  which,  as  we  have  already  seen,  is  the  great  characteristic  of  the 
crime  of  murder  ;(?0  and  it  must  also  be  stated,  that  the  prisoner  murdered  tlie  de- 
ceased, (o)  If  the  averment  respecting  mxillce  aforethought  be  omitted,  and  the  in- 
dictment only  allege  that  the  stroke  was  given  feloninusly^  or  that  the  prisoDcr 
murdered^  &c.,  or  kiU^dj  or  slew  the  deceased,  the  conviction  can  only  be  for  man- 
slaughter." (j?) 

Where  an  inquisition,  after  correctly  charging  the  principal  in  the  first  degree, 
alleged  that  the  two  other  prisoners,  at  the  time  of  the  felony  aforesaid  "  (to  wit)  oo 
the  day  and  year  aforosaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  were 
feloniously  present,  then  and  there  abetting,  aiding,  and  assisting  the  said  N.''  &c, 
it  was  objected  that  the  word  "  feloniously"  only  applied  to  "  present,"  and  not  to 
'*  abetting,  aiding,  and  assisting ;"  and  it  was  held  that  the  inquisition  was  bad  on 
this  ground. ((^)  And  where  an  indictment  for  murder,  after  correctly  charging  the 
principal  in  the  first  d^jree,  proceeded  to  alleged  that  **  at  the  time  q/*  the  felony 
and  murder  was  committed  (to  wit)  "  &c.,  precisely  in  the  same  terms  as  in  the  pre- 
ceding case,  and,  upon  demurrer,  it  was  objected  that  the  indictment  was  bad,  and 
that  case  was  relied  upon  as  in  point ;  Coltmau,  J.,  said,  that  it  was  a  grave  authority 
in  support  of  the  objection,  but  he  would  reserve  the  point,  as  the  case  was  so 
serious  a  one :  it  was  further  objected  that  the  bad  English  made  the  averment  in- 
sufficient, but  Goltman,  J  ,  was  inclined  to  think  that  the  word  *^  was"  might  he  re- 
jected, he  however  would  reserve  this  point  also.(r) 

Where  the  grand  jury  return  the  bill  of  indictment  only  a  true  bill  for  man- 
slaughter, and  iynoramm  as  to  murder,  it  is  stated  to  have  been  the  usual  coarse  to 
strike  out,  in  the  presence  of  the  grand  jury,  the  words  "maliciously"  and  "of 
malice  aforethought,"  and  "murder,"  and  to  leave  only  so  much  as  makes  the  bill 
to  be  one  for  manslaughter ;(«)  and  this  appears  to  be  the  practice  at  the  present 

(*)  Ante,  p.  67. 

(/)  See  Reg.  v.  Downing,  1  Den.  C.  C.  52,  ante,  p.  707. 

\m)  2  Hale  18G,  187  ;  Staund.  P.  C.  130 ;  Bradley  v.  Banks,  Yelv.  205. 

(n)  Ante,  p.  667,  et  seq. 

\o)  2  Hawk.  P.  C.  c.  23,  s.  77 ;  Anon.,  Dy.  304,  post,  note  (/>). 

ip)  1  East  P.  C.  c.  5,  8.  116,  p.  345,  346;  2  Hale  186. 

(q)  Rex  V.  Nicholas,  7  C.  &  P.  538  (32  E.  C.  L.  R.),  Littledale  and  Patteson,  Js. 

(r)  Reg.  V.  Phelps,  0.  k  M.  180  (41  E.  C.  L.  R.),  and  MSS.,  C.  S.  G.  The  priDcipal**" 
the  second  degree  were  acquitted,  so  it  became  unnecessary  to  reserve  the  points. 
C.  S.  G. 

(9)  2  Hale  162. 
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e  upon  some  of  the  circaits  ;(t)  but  it  has  been  thought  to  be  the  safer  way  to 
sent  a  new  bill  to  the  grand  jury  for  manslaughter. (u)  And  a  very  learned  Judge 
i  ordered  this  to  be  done  where  the  grand  jury  have  returned  manslaughter  upon 
ill  for  murder,  saying  he  thought  it  the  better  course  to  prefer  a  new  bill, 
tiough  the  usual  course  on  the  circuit  had  been  to  alter  the  bill  for  murder,  on  the 
liog  of  the  grand  jury.(v)  Though  the  same  indictment  may  charge  one  with 
rder  and  another  with  manslaughter,  yet  if  it  charge  both  with  murder  the  grand 
f  cannot  find  it  a  true  bill  against  one,  and  manslaughter  as  to  the  other ;  r^^^^q 
;  a  finding  against  one  for  *murder  will  be  good,  and  there  ought  to  be  ^ 
ew  bill  against  the  other  for  manslaughter. (i^^)  And  where  the  grand  jury  re- 
ned  a  true  bill  for  murder  against  one,  and  for  manslaughter  against  another,  the 
i  was  tried  for  murder  on  that  indictment ;  but  a  new  bill  for  manslaughter  was 
iferred  against  the  other,  (x) 

[f,  as  is  very  commonly  the  case,  there  be  an  indictment  for  murder,  and  a 
oner's  inquisitiou  for  the  same  offence  against  the  same  person,  at  the  same 
sions  of  gaol  delivery,  the  usual  practice  appears  to  be  to  arraign  and  try  the 
Boner  upon  both,  in  order  to  avoid  the  plea  of  autrefois  acquit  or  attaint;  and 
Indorse  his  acquittal  or  attainder  upon  both  presentments.(y) 
^nd  where  the  coroner's  jury  have  found  a  verdict  of  manslaughter,  and  the 
&d  jury  a  bill  for  murder,  the  prisoner  has  been  arraigned  and  tried  on  both  the 
oisition  and  indictment  at  the  same  time.(2;)  So  where  the  grand  jury  have 
lid  a  bill  for  manslaughter,  and  the  coroner's  jury  a  verdict  of  wilful  mur<ler.(a) 
where  the  grand  jury  have  found  a  bill  against  more  prisoners  for  murder  than 
I  coroner's  jury.(i) 

Inhere  a  man  has  been  acquitted  generally  upon  an  indictment  for  murder, 
irefois  acquit  is  a  good  plea  to  an  indictment  for  the  manslaughter  of  the  same 
SCO ;  and  ^  converso  where  a  man  has  been  acquitted  on  an  indictment  for  man- 
ighter,  he  shall  not  be  indicted  for  the  same  death  as  murder ;  the  fact  being  the 
le,  and  the  difference  only  in  the  degree.Cc)^  And  upon  similar  grounds  it  should 
m,  that  one  who  had  been  convicted  upon  an  indictment  for  manslaughter,  and 
1  his  clergy  allowed,  might  have  pleaded  atUrefois  convict  to  an  indictment, 
irging  the  same  death  upon  him  as  a  murder.(<i?)     And  it  is  clear  that  axUrefois 

i)  Ex  relat.     Mr.  Pugh,  Clerk  of  Assize,  on  the  Oxford  Circuit,  1816. 
v)  By  Lord  Hale  (2  Hale  162),  on  the  ground  that  the  words  of  the  indorsement  do  not 
ke  the  indictment,  but  only  evidence  the  assent  or  dissent  of  the  grand  jury,  and  that 
bill  itself  is  the  indictment  when  affirmed.     See  Rex  v.  Ford,  YeW.  99. 
v)  Turner's  case,  1  Lew.  176,  Parke,  B.,  at  Carlisle. 
w)  1  East  P.  C.  c.  5,  8.  116,  p.  347. 

z)  Reg.  F.  Bubb,  4  Cox  455,  ante,  p.  682,  after  consultation  between  Williams,  J.,  Lord 
npbell,  C.  J.,  and  the  Editor.  See  Rex  v.  Cary,  3  Bulst.  206 ;  1  Roll.  R.  407,  as  Rex  v. 
•ew. 

yl  1  East  P.  C.  c.  5,  s.  134,  p.  371. 

«)  Reg.  V.  Walters,  Hereford  Sum.  Ass.  1841,  Coltman,  J.,  MSS.;  C.  S.  G. ;  Reg.  v. 
well,  Hereford  Sum.  Ass.,  Erskine,  J.,  MSS.     C.  S.  G. 

a)  Reg.  V.  Smith,  8  C.  &  P.  160  (34  E.  C.  L.  R  ),  Bosanquet  and  Coltman,  JJ.,  and  Bol- 
d,  B. 

b)  Reg.  V.  Dwyers,  Glouc.  Sum.  Ass.  1842,  Erskine,  J.,  MSS.     C.  S.  G. 
e)  Rex  V,  Holcroft,  4  Co.  46,  b ;  2  Hale  246. 

d)  The  only  objection  would  be,  that  be  could  not  have  been  convicted  of  murder  upon 
former  indictment;  and  though  this  might  be  said  equally  where  the  party  has  been 

There  is  a  strong  current  of  American  authorities  in  favor  of  treating  a  conviction  for 
tsaer  offence  which  is  an  ingredient  of  a  greater  crime,  as  a  bar  to  a  subsequent  prose- 
ion  for  the  greater:  Wilson  v.  State,  24  Conn.  57.  After  an  indictment  for  murder 
I  a  verdict  found  for  manslaughter,  if  the  prisoner  obtains  a  new  trial,  he  will  be  tried 
y  for  the  offence  of  which  he  was  found  guilty  :  Brennan  v.  People,  15  111.  511.  A  con- 
tion  of  murder  in  the  second  degree  acquits  of  murder  in  the  first  degree  :  State  v. 
1,  27  Mo.  324;  Jones  v.  State,  13  Texas  168;  Minnesota  v.  Lessing,  16  Minn.  75.  See 
te  V.  Ross,  29  Mo.  32  ;  State  v.  Twady,  1 1  Iowa  350 ;  People  v.  Gilmore,  4  Cal.  376  ; 
ingston's  case,  14  Gratt.  592  ;  Bailey  v.  State,  26  Geo.  579.  Finding  a  person  indicted 
marder  guilty  of  manslaughter  is  an  acquittal  of  the  charge  of  murder;  and  however 
itimry  to  the  law  and  the  evidence  it  may  appear  to  the  Court,  it  cannot  order  a  new 
d  I  Jordan  v.  State,  22  Geo.  545. 
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convict  of  maDslaughter,  and  clergy  thereupon  allowed,  was  a  good  bar  in  an  appeal 
of  murder.(c)  And  autrefois  acquit  or  autrefois  attaint^  upon  an  indictment  for 
murder,  was  a  good  plea  to  an  indictment  charging  the  same  death  as  petit  trea8on.(/) 

As  a  final  determination  in  a  Court  having  competent  jurisdiction  is  conclosive  in 
all  Courts  of  concurrent  jurisdiction,  it  has  been  held  that  a  party  who  has  killed 
another  in  a  foreign  country,  and  has  been  there  prosecuted,  tried  and  acquitted, 
may  avail  himself  of  such  acquittal  in  answer  to  any  charge  against  him  in  this 
country  for  the  same  offence  {g) 

*7701  *^^  ^  ^^  where  the  prisoner  had  been  tried  for  murder,  and  convicted 
^  of  manslaughter,  and  had  received  the  benefit  of  clergy,  and  was  subsequently 
tried  for  murder,  and  convicted  of  manslaughter  in  killing  another  individual  (who 
died  af^er  the  first  trial)  by  the  same  act  which  caused  the  death  of  the  first ;  the 
Judges  were  unanimously  of  opinion,  that  the  former  allowance  of  clergy  protected 
the  prisoner  against  any  punishment  upon  the  second  verdict ;  and  that  if  the  pris- 
oner were  to  be  called  up  for  judgment,  he  might  rely  upon  such  allowance  as  i 
bar.(A) 

The  evidence  in  cases  of  murder,  will  consist  of  the  proof  of  particular  facts  and 
circumstances  which  show  the  killing,  and  that  it  was  committed  by  the  par^ 
accused  of  malice  aforethought.  It  should  be  observed,  however,  that  when  the 
fact  of  killing  is  proved,  all  the  circumstances  of  accident,  necessity,  or  infirmity, 
are  to  be  satisfactorily  shown  by  the  prisoner,  unless  they  arise  out  of  the  evidence 
produced  against  him ;  for  the  law  presumes  the  fact  to  have  been  founded  in  malice 
until  the  contrary  appears. (i)* 

It  has  been  considered  a  rule,  that  no  person  should  be  convicted  of  murder 
unless  the  body  of  the  deceased  has  been  found  :  and  a  very  great  judge  says,  "I 
would  never  convict  any  person  of  murder  or  manslaughter,  unless  the  fact  were 
proved  to  be  done,  or  at  least  the  body  be  found  dead."(^)     But  this  rule,  it  seems, 
must  be  taken  with  some  qualifications ;  and  the  circumstances  may  be  sufficientlj 
strong  to  show  the  fact  of  the  murder,  though  the  body  has  never  been  found. 
Thus,  where  the  prisoner,  a  mariner,  was  indicted  for  the  murder  of  his  captain  at 
sea,  and  a  witness  stated  that  the  prisoner  had  proposed  to  kill  the  captain,  and  that 
the  witness  being  afterwards  alarmed  in  the  night  by  a  violent  noise,  went  upon 
deck,  and  there  observed  the  prisoner  take  the  captain  up  and  throw  him  overboard 
into  the  sea,  and  that  he  was  not  seen  or  heard  of  afterwards ;  and  that  near  the 

acquitted  upon  a  former  indictmttnt  for  manslaughter,  the  plea  in  the  latter  case  is  clearly 
proper,  upon  the  ground  that  if  the  party  was  not  guiltj  even  of  manslaughter,  he  caooot 
be  charged  with  having  caused  the  death  with  the  circumstances  of  aggravation  neces* 
sary  to  constitute  murder. 

(«)  Rex  t».  Wigges,  4  Co.  45. 

(/)  2  Hale  24G,  252  ;  Fost.  329.  As  to  the  general  doctrine  of  these  pleas,  and  that  they 
can  only  avail  where  the  first  indictment  was  valid.  See  1  Chit.  Crim.  L.  452,  et  ftq.; 
and  Rex  v,  Clarke,  1  B.  &  B.  473  (5  E.  C.  L.  R.),  and  Burglary,  p.  829. 

(g)  Rex  V.  Hutchinson,  3  Kebl.  785,  cited  in  Beak  v,  Thyrwhit,  1  Show.  6 ;  Bull.  N.  P. 
245;  3  Mod.  194;  1  Leach  135,  note  (a).  The  defendant  being  apprehended  in  England, 
and  committed  to  Newgate,  was  brought  into  K.  B.  by  habeas  corpus^  where  he  produced 
an  exemplification  of  the  record  of  his  acquittal  in  Portugal ;  but  the  King  (Car.  2)  bring 
willing  to  have  him  tried  here  for  the  same  offence,  referred  the  point  to  the  consideration 
of  the  Judges,  who  all  agreed  that,  as  the  party  had  been  already  acquitted  of  the  charge 
by  the  law  of  Portugal,  he  could  not  be  tried  for  it  again  in  England. 

{h)  Rex  V.  Jennings,  East.  T.  1819,  R.  k  R.  388.  The  act  which  occasioned  the  death 
of  the  two  individuals  (two  children)  was  one  and  the  same.  The  general  effect  of  the 
allowance  of  clergy,  after  the  8  Eliz.  c.  4,  was  to  discharge  all  offences  precedent  within 
clergy;  but  not  such  as  were  not  entitled  to  the  benefit  of  clergy.  But  by  the  6  Geo.  4, 
c.  25,  s.  4,  the  allowance  of  the  benefit  of  clergy  to  any  person  who  was  convicted  of  anj 
felony,  did  not  render  the  person  to  whom  such  benefit  was  allowed  dispunishable  for  aoj 
other  felony,  by  him  or  her  committed,  before  the  time  of  such  allowance. 

(i)  Fost.  255,  antey  p.  668. 

(k)  2  Hale  290.  Lord  Hale  only  laid  this  down  as  a  caution  ;  not  as  a  rale  in  ereiy 
case,  per  Maule,  J.,  in  Reg.  v.  Burton,  Dears.  C.  C.  282. 


^  Where  a  murder  is  accompanied  with  robbery,  possession  of  the  fraits  of  the  criiie  is 
of  great  weight  in  establishing  the  murder :  Williams  v.  Oomm.,  5  Casey  102. 
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lace  on  the  deck  where  the  captain  was  seen,  a  billet  of  wood  was  found,  and  that 
lie  deck  and  part  of  the  prisoner's  dress  were  stained  with  blood ;  the  Court, 
hoogh  they  admitted  the  general  rule  of  law,  lefl  it  to  the  jury  to  say,  upon  the 
▼idence,  whether  the  deceased  was  not  killed  before  his  body  was  cast  into  the  sea ; 
nd  the  jury  being  of  that  opinion,  the  prisoner  was  convicted,  and  (the  ^trfjrj-t 
oooyiction  being  unanimously  approved  of  by  the  Judges)  was  afterwards  ^ 
Kecuted.(/)^ 

But  where  upon  an  indictment  against  the  prisoner  for  the  murder  of  her 
laatard  child,  it  appeared  that  she  was  seen,  with  the  child  in  her  arms,  on  the 
dad  from  the  place  where  she  had  been  at  service  to  the  place  where  her  father 
iTed,  about  six  in  the  evening,  and  between  eight  and  nine  she  arrived  at  her 
ither's,  without  the  child,  and  the  body  of  a  child  was  found  in  a  tide  river,  near 
rhich  she  must  have  passed  in  her  road  to  her  father's,  but  the  body  could  Dot  be 
dentified  as  that  of  the  child  of  the  prisoner,  but  the  evidence  rather  tended  to 
how  that  it  was  not  the  body  of  such  child  ;  it  was  held  that  she  was  entitled  to 
e  acquitted ;  the  evidence  rendered  it  probable  that  the  child  found  was  not  the 
bild  of  the  prisoner ;  and  with  respect  to  the  child,  which  was  really  her  child, 
he  prisoner  could  not  by  law  be  called  upon  either  to  account  for  it,  or  to  say 
rhere  it  was,  unless  there  were  evidence  to  show  that  her  child  was  actually 
ead  (rn) 

On  a  trial  for  murder,  in  order  to  prove  the  state  of  the  health  of  the  deceased 
«rior  to  the  day  of  his  death,  a  witness  was  asked  in  what  state  of  health  the  de- 
eased  seemed  to  be  when  he  last  saw  him,  and  he  began  to  state  a  conversation 
rhich  had  then  taken  place  between  the  deceased  and  himself  on  this  subject;  and 
Llderson,  B.,  held  that  what  the  deceased  said  to  the  witness  was  reasonable  evi- 
ence  to  prove  his  state  of  health  at  the  timc.(n)' 

Upon  an  indictment  for  murder  by  the  explosion  of  certain  grenades,  a  novel 
ind  of  explosive  instrument,  evidence  of  other  deaths  and  wounds  caused  by  the 
iplosion  at  the  same  time  and  place  is  admissible  for  the  purpose  of  proving  the 
baracter  of  the  grenades.(o)  Where  in  the  same  case  a  witness  was  called  to 
rove  that  he  made  the  grenades,  it  was  held  that  the  name  of  the  person  who  gave 

(/)  Rex  r.  Hindmarsh,  2  Leach  569.  It  was  urged  on  the  prisoner's  behalf  at  the  trial, 
f  Garrow  (the  late  Mr.  Baron  Garrow),  that  he  was  entitled  to  be  acquitted,  on  the 
round  that  it  was  not  proved  that  the  captain  was  dead  ;  and  that  as  there  were  many 
lips  and  vessels  near  the  place  where  the  transaction  was  alleged  to  have  taken  place, 
le  probability  was  that  he  was  taken  up  by  some  of  them,  and  was  then  alive.  And  the 
amed  counsel  mentioned  a  remarkable  case  which  had  happened  before  Mr.  J.  Gould, 
be  mother  and  reputed  father  of  a  bastard  child  were  observed  to  take  the  child  to  the 
argin  of  the  dock  at  Liverpool,  and,  after  stripping  it,  cast  it  into  the  dock.  The  body 
'  the  infant  was  not  afterwards  seen ;  and,  as  the  tide  of  the  sea  flowed  and  reflowed 
to  and  out  of  the  dock,  the  learned  Judge,  upon  the  trial  of  the  father  and  mother  for 
e  murder  of  their  child,  observed  that  it  was  possible  that  the  tide  might  have  carried 
it  the  living  infant;  and  upon  this  ground  the  jury,  by  his  direction,  acquitted  the  pris- 
lers.     But  qu.  the  form  of  the  indictment  in  this  case. 

(lit)  Reg.  V.  Hopkins,  8  0.  &  P.  591  (34  E.  C.  L.  R.),  Lord  Abinger,  C.  B. ;  Reg.  v, 
leverton,  2  F.  &  F.  833,  Erie,  C.  J.,  a.  p. 


(n)  Reg.  V.  Johnson,  2  C.  &  K.  354  (61  E.  C.  L.  R.). 


o)  Reg.  V.  Bernard,  1  F.  &  F.  240.  But  surely  the  evidence  was  admissible  as  proof  of 
bat  the  single  act  of  the  principals  effected,  just  as  in  a  case  of  arson,  if  one  rick  is  set 
e  to  and  several  others  burnt,  evidence  of  all  is  always  admitted. 

1  It  is  not  essential  to  a  conviction  for  murder,  that  the  body  of  the  deceased  be  found : 
ocking  r.  State,  7  Ind.  326 ;  U.  8.  v.  Gilbert,  2  Sumn.  19.  As  to  the  necessity  of  the 
oof  of  the  corpus  delicti  generally  in  other  cases  as  well  as  homicide,  see  Ruloff  v. 
iopltj  18  N.  Y.  179  ;  Mass  v.  State,  36  Ala.  211 ;  Nesbit  v.  State,  43  Geo.  239 ;  Smith  v. 
ate,  21  Gratt.  809 ;  State  v.  Davidson,  30  Verm.  377 ;  State  v.  Keeler,  28  Iowa  551  ; 
tU  V.  State,  43  Miss.  472 ;  Jenkins  v.  State,  41  Ibid.  582 ;  U.  S.  v.  Clifford,  G.  G.  5 ; 
ate  V.  Scott,  39  Mo.  424 ;  People  v.  Jones,  31  Gal.  565 ;  State  v.  Williams,  7  Jones  (Law) 
6.     It  is  certainly  the  generally  received  rule  not  to  convict  upon  the  mere  confession 

the  prisoner  without  adequate  proof  of  the  corpus  delicti, 
*  It  is  competent  to  prove  that  deceased  after  drinking  a  supposed  poison  said,  '*  he  did 
it  feel  comfortable,"  though  the  prisoner  was  not  present :  People  v.  Robinson,  2  Parker 

B.  235. 
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the  order  for  them  might  be  proved,  as  a  fact  in  the  transaotioii,  even  though  he 
had  Dot  then  been  shown  to  be  connected  with  the  pri8oner.(2>) 

It  has  already  been  shown  that  if  A.  be  indicted  as  having  given  the  mortal 
stroke,  and  B.  and  C.  as  present  aiding  and  assisting,  and  upon  the  evidence  it  ap- 
peared that  B.  gave  the  stroke,  and  A.  and  C.  were  aiding  and  assisting,  or  it  be 
not  proved  which  gave  the  stroke,  the  charge  is  proved,  for  in  law  it  is  the 
^7721  ^^^'^^^^  ^^  °^^-(9)  ^^  ^^  ^  prisoner  be  indicted  for  strangling  the  deceased 
-'  with  her  own  hands,  and  upon  the  evidence  it  turns  out  that  the  deceased 
was  strangled  by  some  one  else  in  the  presence  of  the  prisoner,  who  was  privy  to  it, 
and  so  near  as  to  be  able  to  assist,  that  is  sufficient.(r) 

An  indictment  for  murder,  stating   that  the  prisoner  gave  and  administered 
poison,  is  supported  by  proof  that  the  prisoner  gave  the  poison  to  A.  to  administer 
as  a  medicine  to  the  deceased,  and  that  A.  neglecting  to  do  so,  it  was  accidentally 
given  to  the  deceased  by  a  child,  the  prisoner's  intention  to  murder  continuing. 
Upon  an  indictment  for  murder,  which  alleged  that  the  prisoner  feloniously,  &c., 
did  administer  a  large  quantity  of  laudanum  to  a  child,  it  appeared  that  the  prisoner 
delivered  to  one  S.  Stephens,  with  whom  the  child  was  at  nurse,  about  an  ounce  of 
laudanum,  telling  her  it  was  proper  medicine  for  the  child  and  directing  her  to  ad- 
minister to  the  child  every  night  a  tea-spoonful  thereof,  which  was  quite  a  sufficient 
quantity  to  kill  the  child ;  the  prisoner's  intention  in  so  doing,  as  shown  by  the 
finding  of  the  mry,  was  to  kill  the  child.     Stephens  took  home  the  laudanum,  and 
thinking  the  cnild  did  not  require  medicine,  did  not  intend  to  administer  it  at  all, 
and  lefl  it  on  the  mantel-piece  of  her  room.     A  few  days  aflerwards  a  little  boy  of 
the  said  S.  Stephens,  during  her  accidental  absence,  removed  the  laudanum  from 
its  place  and  administered  a  much  larger  dose  than  a  tea-spoonful  to  the  child,  in 
consequence  of  whicli  the  child  died.     The  jury  were  directed  that  if  the  prisoner 
delivered  the  laudanum  to  Stephens,  with  intent  that  she  should  administer  it  to 
the  child,  and  thereby  produce  its  death,  the  quantity  so  directed  to  be  administered 
being  sufficient  to  cause  death ;  and  that,  if  the  laudanum  was  aflerwards  admiD- 
istered  by  an  unconscious  agent,  while  the  prisoner's  original  intention  continued, 
the  death  of  the  child,  under  such  circumstances,  was  murder  by  the  prisoner,  and 
that  if  the  tea-spoonful  was  sufficient  to  produce  death,  the  administration  of  a  muck 
larger  quantity  by  the  little  boy  would  make  no  diffi?rence.     The  jury  found  the 
prisoner  guilty,  and,  upon  a  case  reserved  for  the  opinion  of  the  Judges,  whether 
the  facts  above  stated  constituted  an  administering  of  the  poison  by  the  prisoner  to 
the  child,  they  were  unanimously  of  opinion,  that  the  administering  of  the  poison 
by  the  child  was,  under  the  circumstances  of  the  case,  as  much,  in  point  of  law,  an 
administering  by  the  prisoner,  as  if  she  had  actually  administered  it  with  her  own 
hand.(8) 

Upon  an  indictment,  alleging  that  the  prisoner  did  an  act  which  caused  the 
death,  it  is  sufficient  to  prove  that  the  prisoner  caused  and  procured  the  act  to  he 
done  by  an  innocent  agent.  An  indictment  charged  that  the  prisoner,  a  certain 
plaster  made  by  the  prisoner  of  certain  dangerous  ingredients,  feloniously  did  place 
♦77^1  ^"^  ^  VL^on  the  head  of  the  deceased :  the  prisoner  was  *proved  to  have 
-'  applied  two  plasters  over  the  head  of  the  deceased,  but  a  third,  which  was 
applied  last  before  the  deceased  died,  was  applied  by  the  child's  mother,  in  the 
absence  of  the  prisoner,  it  being  made  with  materials,  which  had  been  given  by  the 
prisoner  to  the  mother  for  that  purpose;  it  was  objected  that  the  indictment wa« 
not  proved ;  but  it  was  held  that,  though  indictments  often  go  on  to  say,  that  the 
prisoner  ^^  caused  and  procured  "  the  thing  to  be  done,  yet  if  the  plaster  was  made 
by  the  direction  of  the  prisoner,  that  was  enough.(^) 

There  is  one  important  species  of  evidence  occasionally  resorted  to  in  cases  of 

(p)  Ibid.  (g)  Ante,  p.  706  ;  1  Hale  462. 

(r)  Rex  t;.  Culkin.  5  C.  &  P.  121  (24  K.  C.  L.  R.),  Park,  J.  A.  J.,  Parke  and  Holland,  Bs. 

(»)  Reg.  V,  Michael,  2  Moo.  C.  C.  R.  120  ;  s.  c,  9  C.  &  P.  356  (38  E.  C.  L.  R,).  "I^.^* 
giYes  poison  to  B.,  intending  to  poison  him,  and  B.,  ignorant  of  it,  gives  it  to  C,  acbpOi 
or  other  near  relation  of  A.,  against  whom  he  never  meant  harm,  and  C.  takes  it  and  di^ 
this  is  murder  in  A.,  and  a  poisoning  by  him.  Plowd.  Com.  474  a,;  Dalt.  cap.  93,bvtB.| 
because  ignorant,  is  not  guiltj:"  1  Hale  431.     See  ante,  p.  739. 

(t)  Rex  V.  Spiller,  5  C.  &  P.  333  (24  E.  G.  L.  R.),  Bolland,  B.  and  Bosanqaet,  J. 
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binicide,  namely,  the  dying  declarations  of  the  party  killed,  which  will  be  con- 
dered  in  a  futare  part  of  this  Treatise,  (u) 

The  jury  may,  upon  an  indictment  for  murder,  find  the  prisoner  guilty  of  the 
lience  charged,  or  of  the  lesser  offences  of  manslaughter  or  excusable  homicide  ;(v) 
r  of  an  attempt  to  commit  the  murder  by  the  14  &  15  Vict.  c.  100,  s.  9.  Where, 
owever,  the  facts  of  the  case  amount  only  to  excusable  homicide,  it  is  usual  for 
le  Judge,  at  the  present  day,  to  permit  or  direct  a  general  verdict  of  acquittal, 
oless  some  considerable  blame  appears  to  attach  to  the  conduct  of  the  party. (k^) 
jid  several  persons  present  at  a  homicide  may  be  found  guilty  in  different  degrees, 
He  of  murder,  the  other  only  of  manslaughter. (x) 

We  have  seen  that  by  the  24  &  25  Vict.  c.  100,  s.  68,(y)  any  person  may  be 
led  for  murder  or  manslaughter,  which  has  been  committed  upon  the  sea,  in  any 
>Qiity  or  place  in  which  he  shall  be  apprehended  or  be  in  custody,  and  shall  be 
ibject  to  the  same  punishment  as  if  he  had  committed  such  murder  or  man- 
anghter  upon  land. 

In  every  case  where  the  point  turns  upon  the  question,  whether  the  homicide 
«B  committed  wilfully  and  maliciously,  or  under  justifying,  excusing,  or  alleviating 
ireumstances,  the  matter  of  fact,  namely,  whether  the  facts  alleged  by  way  of  justi- 
cation^  excuse,  or  alleviation,  are  true,  is  the  proper  and  only  province  of  the  jury. 
(at  whether,  upon  a  supposition  of  the  truth  of  the  racts,  such  homicide  be  justi- 
ed,  excused,  or  alleviated,  must  be  submitted  to  the  judgment  of  the  Court;  for 
tie  construction  which  the  law  puts  upon  facts  stated  and  agreed,  or  found  by  a 
irj,  is  in  this,  as  in  all  other  cases,  undoubtedly  the  proper  province  of  the 
Soiirt.(z)  In  cases  of  doubt  and  real  difficulty  it  is  commonly  recommended  to  the 
irj  to  state  facts  and  circumstances  in  a  special  verdict.  But  where  the  law  is 
lear,  the  jury,  under  the  direction  of  the  Court  in  point  of  law,  matters  of  fact  * 
eing  still  lel't  to  their  determination,  may,  and  if  they  are  well  advised,  always  will, 
nd  a  general  verdict,  conformably  to  such  direction. (a)     And  if  the  jury  bring  in 

Terdict  of  manslaughter  in  a  case  which  clearly  amounts  to  murder,  the  Court 
lumld  not  receive  the  verdict. (6) 

♦The  43  Geo.  3,  c.  58,  which  repealed  the  21  Jac.  1,  c.  27,  and  the  Irish  rn^pjrjA 
Let  6  Anne,  provided  that  the  trials,  in  England  and  Ireland,  of  women  ^ 
barged  with  the  murder  of  any  issue  of  their  bodies,  which  would  by  law  be 
tttard,  should  proceed  by  the  like  rules  of  evidence  and  presumption  as  were 
Uowed  to  take  place  in  respect  to  other  trials  for  murder )  and  that  the  jury,  by 
'hoee  verdict  any  prisoner  charged  with  such  murder  as  aforesaid  should  be  ac- 
uitted,  might  find,  ^^  that  the  prisoner  was  delivered  of  issue  of  her  body,  male  or 
imale,  which,  if  born  alive,  would  have  been  bastard ;  and  that  she  did,  by  secret 
nryiog,  or  otherwise,  endeavor  to  conceal  the  birth  thereof."* 

This  provision,  as  it  could  only  be  acted  upon  where  the  child  was  a  bastard  and 
here  the  party  was  charged  with  murder  by  an  inquisition  or  an  indictment,(c) 
as  open  to  much  objection,  and  has  been  repealed  by  the  9  Geo.  4,  c.  31 ;  and 
lat  Act  by  the  24  &  25  Vict.  c.  95. 

u)  Pott,  Book  VI.,  upon  Evidence, 

V)  1  Hale  449  ;  2  Hale  302  ;  Co.  Lit.  282  a. 

w)  Pott,  chap,  on  Excusable  Homicide;  Post.  279,  289. 

x)  See  pott,  p.  795.  (y)  Ante,  p.  762. 

g)  Reg  V.  Fisher,  8  C.  &  P.  182  (.34  E.  C.  L.  R.).-  (a)  Fost.  255,  256. 

b)  Rex  V.  Smith,  ante,  p.  749.     And  see  Slaaghterford's  case,  cited  Str.  855. 

e)  This  statute  did  not  make  the  concealment  an  offence  for  which  an  indictment  could 
•  preferred:  Rex  v.  Parkinson,  Carlisle  Sum.  Ass.  1821.  MS.,  Bajlej,  J.  The  49  Geo. 
e.  14,  which  repeals  the  Scotch  Act  of  Parliament,  relating  to  the  murder  of  bastard 
lildren,  differs  from  the  43  Geo.  3,  c.  58,  and  does  not  make  the  concealment  a  matter 
bicb  can  only  be  found  by  the  jury  upon  the  trial  of  an  indictment  for  murder,  but  enacts 
ec.  2)  "  that  if  any  woman  in  Scotland  shall  conceal  her  being  with  child  during  the 
bole  period  of  her  pregnancy,  and  shall  not  call  for  and  make  use  of  help  or  assistance 

ibe  birth,  and  if  the  child  be  found  dead  or  be  missing,  the  mother,  being  lawfully 
mvicted  thereof,  shall  be  imprisoned  for  a  period  not  exceeding  two  years,  in  such  com- 
gaol  or  prison  as  the  Court  before  which  she  is  tried  shall  direct  and  appoint. 


1: 


>  State  V.  Kirby.  57  Maine  30. 
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By  the  24  &  25  Vict.  c.  100,  s.  60,  **  If  any  woman  shall  be  delivered  of  a  child, 
every  person  who  shall,  by  any  secret  disposition  of  the  dead  body  of  the  said  child, 
whether  such  child  died  before,  at,  or  ailer  its  birth,  endeavor  to  conceal  the  birth 
thereof,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor :  Provided  that  if  any  person  tried  for  the 
murder  of  any  child  shall  be  acouitted  thereof,  it  shall  be  lawful  for  the  jury,  by 
whose  verdict  sucA  person  shall  be  acquitted,  to  find,  in  case  it  shall  so  appear  ia 
evidence,  that  the  child  Juxd  recently  been  horny  and  that  such  person  did,  by  some 
secret  disposition  of  the  dead  body  of  such  child,  endeavor  to  conceal  the  birth 
thereof,  and  thereupon  the  Court  may  pass  such  sentence  as  if  svch  person  had 
been  convicted  upon  an  indictment  for  the  concealment  of  the  birth.' X^) 

Cases  had  not  un frequently  occurred  where  endeavors  had  been  made  to  conceal 
the  birth  of  children,  and  there  was  no  evidence  to  prove  that  the  mother  partici- 
pated in  those  endeavors,  though  there  wa^  sufficient  evidence  that  others  did  so, 
and  under  the  former  enactments,  under  such  circumstances,  all  must  have  been 
acquitted. (^)  The  present  clause  is  so  framed  as  to  include  every  person  who  uses 
any  such  endeavor,  and  it  is  quite  immaterial  under  it  whether  there  be  any  evi- 
dence against  the  mother  or  not. 

*77^1       Under  the  former  enactments  a  person  assisting  the  mother  in  '^'concealing 
^  a  birth  would  only  have  been  indictable  as  an  aider  or  abettor )  but  a  person 
so  assisting  would  come  within  the  terms  of  this  clause  as  a  principal. 

Under  the  former  enactments  the  mother  alone  could  be  convicted  of  this  offence 
where  she  was  tried  for  the  murder  of  her  child.  Under  this  clause  any  person 
tried  for  the  murder  of  a  child  may  be  convicted  of  this  offence,  whether  the  mother 
be  convicted  or  not.(ee) 

By  the  repealed  statute  of  21  Jac.  1,  the  concealment  of  the  denth  of  the  bastard 
child  by  the  mother  made  her  guilty  of  a  capital  offence,  unless  she  could  prore 
that  the  child  was  bom  dead ;  and  upon  this  statute  it  was  decided,  that  if  the 
mother  called  for  help,  or  confessed  herself  with  child,  she  was  not  within  its  con* 
struction;  and,  upon  the  same  principle,  evidence  was  always  allowed  of  the  mother's 
having  made  provision  for  the  birth,  as  a  circumstance  to  show  that  she  did  not 
intend  to  conceal  it.(y*)  So  upon  the  43  Geo.  3,  c.  58,  it  seems  that  if  the  woman 
had  made  her  pregnancy  known  to  persons  not  implicated  with  her  in  the  con- 
cealment, it  would  have  been  an  answer  to  the  charge  of  concealment  ThuB 
where  the  prisoner  threw  a  bastard  child  of  which  she  had  been  delivered  into 
the  privy;  and  it  was  probable  upon  the  evidence  that  the  child  was  still-born; 
Bay  ley,  J.,  held  that  this  was  no  answer  to  the  charge  of  concealment;  bat  he 
said  that  if  the  prisoner  had  communicated  her '  pregnancy,  or,  to  the  knowledge 
of  any  other  persons,  made  preparations  for  her  confinement,  the  case  would  not 
have  been  within  the  statute.(^)  So  since  the  9  Geo.  4,  c.  31,  where  the  body  of 
a  child  was  found  among  the  feathers  of  a  bed,  but  it  did  not  appear  by  whom  it 
had  been  placed  there,  and  the  prisoner  had  prepared  clothes  for  the  child,  and 
sent  for  a  surgeon  at  the  time  of  her  confinement,  an  acquittal  was  directed.(A) 

Upon  the  21  Jac.  1,  the  presence  even  of  an  accomplice  was  holden  to  take  » 
case  out  of  the  Act ;  so  that  where  a  woman  was  indicted  for  the  murder  of  her 
bastard  child,  and  the  mother  of  the  woman  was  indicted  at  the  same  time  for 
being  present  aiding  and  abetting,  aud  there  was  no  other  evidence  of  guilt  bat  the 
concealment  by  both  the  prisoners,  they  were  acquitted. (i)  And  if  from  the  vie^ 
of  the  child  it  were  testified  by  one  witness,  by  apparent  probabilities,  that  it  had 
not  arrived  at  its  debitum  partds  tempus,  as  if  it  wanted  hair  or  nails,  the  case  was 

(d)  This  clause  is  framed  from  the  9  Qeo.  4,  c.  31,  s.  14;  and  10  Geo.  4,  c.  34,  s- 
17  (I.). 

U)  Reg.  t;.  Waterage,  1  Cox  C.  C.  338  ;  Reg.  v.  Skelton,  3  G.  &  K.  119. 

iee)  As  to  bard  labor,  &c.,  see  ante^  p.  5.  (/)  1  B^^Bt  P.  C.  c.  6,  a.  15,  p.  238. 

(ff)  Rex  V,  Southern,  Stafford  Assizes,  1809,  MS.,  Bajlej,  J. 

(A)  Rex  V.  Higley,  4  C.  &  P.  366  (19  E.  0.  L.  R.),  Park,  J.  A.  J.  See  Rex  v.  DoogU»i 
tn/ra^  note  (o). 

(t)  Peat's  case,  Exeter  Sum.  Assises,  1793,  eor.  Heath,  J. ;  1  East  P.  C.  e.  ft,  i-  ^^ 
p.  229. 
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nmdered  as  not  being  within  that  statute,  on  account  of  there  being  presumptive 
idence  that  the  child  was  born  dead ;  but  under  such  circumstances  it  was  left  to 
3  jury  upon  the  evidence,  as  at  common  law,  to  say  whether  the  mother  was 
iltj  of  the  death.(^)  But  the  construction  upon  the  43  Geo.  3,  c.  68,  had  been 
Ferent.  A  woman  might  be  found  guilty  of  concealment,  although  from  appear- 
ces  it  was  probable  the  child  was  still-born,  and  although  '''the  birth  was  r^^pf rjc^ 
>bably  known  to  an  accomplice.  The  prisoner  and  one  Diana  Thompson  ^ 
re  indicted  for  the  murder  of  the  prisoner's  bastard  child ;  it  was  a  seven  months' 
ild,  and  from  the  state  in  which  it  was  found  the  probability  was  that  it  was  still- 
m.  D.  Thompson,  when  questioned  immediately  after  the  child's  birth,  wholly 
nied  it,  though  she  must  have  known  it.  The  prisoner  threw  the  child  down  the 
ivy;  and  the  jury  found  this  an  endeavor  to  conceal  the  birth;  and  on  a  case  re- 
Ted  the  Judges  were  unanimous  that  this  was  evidence  of  an  endeavor  to  conceal 
3  birth.(;) 

The  sending  for  a  female  to  attend  at  the  beginning  of  the  labor,  and  the  fact 
its  being  known  to  the  mother  of  the  woman  and  others  that  she  is  pregnant,  are 
bar  to  a  conviction  for  concealing  the  birth,  but  only  evidence  for  the  considera- 
n  of  the  jury.  If  the  dead  body  of  the  child  be  buried,  or  otherwise  disposed  of 
an  accomplice  of  the  mother  in  her  absence,  the  accomplice  acting  as  her  agent 
80  doing,  she  may  be  convicted  of  endeavoring  to  conceal  the  birth.  Upon  an  in- 
iment  for  the  murder  of  a  child,  it  appeared  that  the  male  and  female  prisoners 
d  been  living  together  for  some  time,  and  that  she  was  delivered  of  the  chUd  about 
ir  in  the  morning,  in  the  presence  of  the  man,  who  was  the  father  of  it,  and  that 
;  man  very  soon  afterwards  put  the  child  (which  had  not  been  separated  from  the 
er-birth)  into  a  pan,  carried  it  down  stairs  into  the  cellar,  and  threw  the  whole 
o  the  privy,  the  female  remaining  in  bed  upstairs;  she  had  said  she  knew  it  was 
be  done:  the  fact  of  her  being  with  child  was  some  time  before  her  delivery 
own  by  her  mother,  who  lived  at  some  distance,  and  it  was  apparent  to  other 
men  :  no  female  was  present  at  the  delivery ;  one  had  been  sent  for  at  the  com- 
ncement  of  the  labor,  about  twelve  at  night,  but  was  so  ill  she  could  not  attend : 
ire  were  no  clothes  prepared,  or  other  provision  made,  but  the  parties  were  in  a 
te  of  the  most  abject  poverty.  The  prisoners'  counsel  contended,  upon  the  author- 
of  Peat's  case,(m)  and  Rex  v.  Wgley^in)  that  she  could  not  be  convicted  of  con- 
Jment :  but  it  being  doubted  whether  those  cases  would  now  be  considered  law,  a 
e  was  reserved  upon  the  questions,  1st,  whether  there  was  evidence  to  convict  her 
a  principal ;  and  2d,  whether,  in  point  of  law,  the  conviction  was  good,  and  the 
dgeB  were  of  opinion  that  the  communication  made  to  other  persons  was  only  evi- 
loe,  but  no  bar;  and  that  the  conviction  was  good.(o)  Upon  an  indictment 
liiust  a  woman  for  endeavoring  to  conceal  the  birth  of  her  child,  and  against  a 
o  for  aiding  her  in  so  doing,  it  appeared  that  the  woman  was  delivered  of  a  child, 
ich  did  not  live  more  than  a  few  minutes;  the  man,  who  cohabited  with  her,  took 
!  body  almost  immediately  and  buried  it  in  a  field,  she  not  leaving  her  bed.  The 
man  had  denied  her  pregnancy,  and  after  the  birth  had  denied  that  she  had  had  a 
Id.  Piatt.  B.,  '^If  the  woman  concurred  with  the  man  in  endeavoring  to  conceal 
:  birth  of  the  child,  and,  in  pursuit  *of  that  object,  caused  him,  by  her  ri^pj^rj 
suasion,  to  bury  the  body  secretly,  she  is  guilty  of  the  endeavor  by  secret  ^ 
rying  charged  in  this  inctictment,  although  the  ^urial  was  effected  by  the  hand  of 
)ther,  and  not  in  her  presence;  and  that  being  so,  if  the  man,  acting  under  such 
■suasion,  and  intending  to  conceal  the  birth  of  the  child,  buried  the  body  of  the 
id,  he  is  guilty  of  aiding  and  abetting  in  the  commission  of  the  offence."Q9) 
[o  order  to  bring  a  case  within  the  9  Geo.  4,  c.  31,  s.  14,  the  disposal  of  the  body 
the  child  must  have  been  complete.     The  prisoner  was  found  going  across  a  yard 

A)  2  Hale  289. 

/)  Rex  r.  Cornwall,  MS.,  Baylej,  J.,  and  R.  k  R.  336. 

m)  Ante,  note  (t).  *  (n)  Ante,  note  (A). 

o)  Rex  r.  Douglas,  R.  k  M.  C.  C.  R.  480 :  a.  c,  7  G.  &  P.  644  (32  £.  C.  L.  R.).     As  the 

Boee  is  a  misdemeanor,  all  taking  part  in  it,  although  absent,  are  principals.    See  note 

I,  €Mie,  p.  128.    0.  S.  Q. 

[p)  Rex  V.  Bird,  2  C.  &  K.  817  (61  E.  C.  L.  R.) 
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in  the  direction  towards  a  privy  with  a  bundle  of  cloth  sewed  up,  with  the  body  of  a 
child  in  it,  and  was  stopped ;  Gurney,  B.,  interposed,  and  said,  that  the  prisoner 
could  not  be  convicted,  the  offence  not  being  complete;  "the  body  must  be  buried 
or  otherwise  disposed  of,  to  bring  the  case  within  the  Act.  Here  she  was  interrupted 
in  the  act,  probably,  of  disposing  of  the  body,  but  the  act  was  incomplete.**(j)  So 
where  the  dead  body  of  a  child  was  found,  on  the  day  of  its  birth,  shut  up  in  a 
trunk  in  the  same  room  where  the  prisoner  had  been  delivered,  and  which  she  had 
not  quitted  after  the  delivery,  and  there  was  some  evidence  to  show  that  it  was 
placed  there  for  the  purpose  of  concealment,  it  was  contended  that  the  prisoner 
could  not  have  intended  to  let  the  body  remain  in  the  box,  but  must  have  meant,  if 
she  wished  to  conceal  the  birth,  to  remove  it  to  some  other  place,  and  that,  if  that 
was  the  case,  she  was  not  guilty  of  an  offence  within  this  clause,  and  the  preceding 
case  was  referred  to;  and  Gurney,  B.,  directed  the  jury  to  acquit,  if  they  thought 
the  prisoner  had  not  put  the  body  in  a  trunk,  as  in  a  place  of  ultimate  disposal  ;(f) 
and  the  same  doctrine  wi;s  followed  in  several  subsequent  cases.  (8)  But  these  cases 
were  afterwards  overruled,(^)  and  it  was  held  that  any  concealment  of  the  body, 
whether  intended  to  be  final  or  temporary,  was  within  the  Act.(u) 

In  order  to  avoid  all  such  questions  in  future,  the  words  "  any  secret  disposition 
of  the  dead  body"  were  substituted  for  the  words  of  the  9  Geo  4,  c.  31,  8. 14, 
*'  secret  burying  or  otherwise  disposing  of  the  dead  body ;"  and  consequently  the 
only  question  upon  these  words  is,  whether  there  was  any  secret  disposition  what- 
ever of  the  dead  body,  and  it  is  perfectly  immaterial  whether  this  disposition  he 
temporary  or  permanent. 

In  order  to  bring  a  case  within  the  clause,  some  act  of  disposal  of  the  body  must 
be  done  after  the  death  of  the  child.  Where  on  an  indictment  for  endeavoring  to 
conceal  the  birth  of  a  child,  it  appeared  that  the  prisoner  was  delivered  in  a  priTj; 
that  the  child  dropped  from  her  into  the  soil,  and  that  there  she  lefl  it,  and  the 
*77fi1  J^'^y  thought  that  she  went  to  the  privy  for  the  purpose  of  *being  delivered 
-'  there,  and  for  the  purpose  thereby  of  concealing  the  birth ;  upon  a  case  re- 
served, the  Judges  thought,  upon  the  wording  of  the  Act,  it  was  necessary  something 
should  be  done  by  the  prisoner  after  the  birth  to  bring  the  case  within  the  Act.(v) 
So  in  a  similar  case,  where  the  prisoner  had  denied  her  pr^nancy  and  the  birth, 
and  the  body  of  the  child  was  found  in  a  privy;  Patteson,  J.,  told  the  jury  thatthe 
offence  was  not  merely  the  endeavoring  to  conceal  the  birth  of  a  child,  but  the  pris- 
oner, to  come  within  the  meaning  of  the  Act,  must  have  endeavored  to  conceal  the 
birth  by  secret  burying,  or  otherwise  disposing  of  the  dead  body  of  the  child ;  and 
it  was  essential  to  the  commission  of  this  offence  that  she  should  have  done  some 
abt  of  disposal  of  the  body  after  the  child  was  dead.  If  she  had  gone  to  the  pri^ 
for  another  purpose,  and  the  child  came  from  her  unawares,  and  fell  into  the  soil 
and  was  suffocated^  she  must  be  acquitted,  notwithstanding  her  denial  of  the  birth 
of  the  child,  becatStee  she  did  not  come  within  the  provisions  of  the  Act,  unless  she 
had  done  something  with  the  child  afler  it  was  dead.  If  there  had  been  evidence 
that  the  child  was  born  elsewhere,  and  was,  ailer  it  was  dead,  carried  by  her  to  this 
place,  and  thrown  in,  that  would  be  a  disposing  of  the  body  within  the  Act.(tf) 

(q)  Rex  V.  Snell,  2  Moo.  ft  R.  44;  Reg.  v.  Waterage,  1  Cox  C.  G.  338,  a.  p. 

(r)  Reg.  V.  Watkins,  Monmouth  Spr.  Ass.  1841,  MSS.     G.  S.  G. 

(s)  Reg.  V.  Ash,  2  M.  &  Rob.  294 ;  Reg.  v.  Bell,  Ibid,  (c) ;  Reg.  v.  Halton,  Ibid,  (c) ;  Bfg. 
V.  Jones,  Ibid.  (c). 

(0  Reg.  V.  Goldthorpe,  2  M.  G.  G.  R  244;  G.  &  M.  335  (41  E.  G.  L.  R.). 

(tt)  Reg.  V.  Farnham,  1  Gox  G.  G.  349  ;  where  that  is  stated  by  Parke,  B.,  to  have  been 
the  decision  in  Reg. -v.  Goldthorpe;  and  that  case  was  followed  in  Reg.  v.  Perry,  Dears ('j 
G.  471,  Pollock,  G.  B.,  dissentiente,  where  the  dead  body  was  foqnd  anderthe  bol8ter,aDa 
the  prisoner's  head  lying  upon  it ;  in  Reg.  v.  Gogarty,  7  Gox  G.  G.  107,  this  case  was  acted 
upon ,  but  in  Reg.  v.*  Opie,  8  Gox  G.  G.  332,  Martin,  B.,  agreed  with  Pollock,  C.  B.,  in  dis- 
senting from  Reg.  v.  Perrj. 

Iv)  Rex  V.  Wilkinson,  M.  T.  1829,  MSS.,  Bayley,  J. ;  3  Burn.  J. ;  D.  &  W.  348. 

(w)  Reg.  V.  Turner,  8  G.  &  P.  755  (34  E.  G.  L.  R.),  Patteson,  J.  And  where  the  eridenc* 
strongly  tended  to  show  that  the  child  had  been  born  in  a  privy,  and  there  wai  oo  en- 
dence  to  show  any  act  done  to  it  by  the  prisoner  after  its  death,  Goleridge,  J.,  appro^ 
of  the  preceding  case,  and  the  counsel  for  the  prosecntion  offered  no  evidence,  at  thecal* 
could  not  be  distinguished  from  Reg.  v.  Turner :  Reg.  o.  Nash,  Herefore  Spr.  Aft.  1^*) 
MSS.     G.  S.  G.    Reg.  o.  Derham,  1  Gox  C.  G.  66,  8.  p.,  per  Goleridge,  J. 
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It  is  a  question  for  the  jury  in  such  a  case  whether  the  prisoner  threw  the  dead 
body  into  the  privy,  or  whether  it  fell  from  her  into  it.(x) 

On  an  indictment  for  murder,  it  appeared  that  the  child  was  discovered  in  an 
outhouse,  alive  but  concealed  from  view  by  four  bundles  of  rick-pegs  lying  hori- 
lontally  in  front  and  partly  over  it,  but  not  touching  it :  the  child  was  left  as  it  was 
ibiind,  and  about  an  hour  afterwards  the  rick-pegs  were  found  to  have  been  par- 
timlly  removed,  and  placed  oft  one  side  of  the  child,  which  was  dead,  and  there  was 
eridence  to  show  that  the  prisoner  alone  had  been  in  the  outhouse  during  the  hour. 
For  the  prosecution  it  was  urged  that  if  the  prisoner  afler  the  death  of  the  child  re- 
eovered  it,  that  would  be  a  secret  disposal  of  the  body.  Lord  Campbell,  C.  J.,  ^*  I 
have  carefully  examined  the  statute,  and  the  facts  with  reference  to  the  point  sug- 
gested by  the  counsel  for  the  prosecution.  Any  objection  that  might  have  arisen, 
that  there  was  no  attempt  to  conceal  the  dead  body  of  the  child,  is,  I  think, 
removed  in  the  manner  suggested ;  for  there  cannot  be  any  reasonable  doubt  that 
the  prisoner  visited  the  outhouse  afler  the  child  was  dead,  and  although  she 
did  not  remove  it,  any  replacing  of  the  clothes  or  other  things  by  which  the  body 
ma  concealed  from  view,  would,  I  think,  be  an  endeavor  to  conceal  by  a  secret  dis- 
posal of  the  dead  body  within  the  statute." (^) 

But  where  the  dead  body  was  found  on  the  floor  of  an  attie,  wrapped  in  bed- 
sheets  which  had  been  removed  from  the  room  *below ;  the  head  of  the  r^t^Pja 
child  separated  from  the  body,  and  a  knife  lying  near  it,  and  the  body  was  ^ 
in  the  middle  of  the  room,  Talfourd,  J.,  held  that  there  was  no  evidence  of  an 
endeavor  to  conceal,  (z) 

Where,  on  an  indictment  for  murder,  it  appeared  that  the  prisoner  had  denied 
that  she  was  in  the  family  way )  but  in  consequence  of  a  stain  of  blood  having  been 
discovered  in  her  bed-room  she  was  questioned,  and  then  said  that  she  had  taken 
the  child  away,  and  put  it  in  a  sheet  of  water  in  a  park^  and  she  accompanied  the 
ooDStable  thither,  and  pointed  out  where  she  had  thrown  in  the  body,  and  it  was 
fband  wrapped  in  a  towel  and  dressed  in  a  cap  and  shirt;  and  she  afterwards  stated 
bliat  she  had  put  away  the  body  in  a  box  in  her  room  for  two  days,  afler  which  she 
threw  it  into  the  water,  and  said  she  should  have  had  it  buried  in  the  churchyard, 
:>nlj  she  was  afraid  of  provoking  her  father :  Coltman,  J.,  told  the  jury  that  the 
>flence  contemplated  by  the  Act  was  the  endeavor  to  conceal  the  birth  from  the 
irorld  at  large,  and  not  from  any  individuaL  The  statute  did  not  apply  to  indi- 
Hduab,  but  to  society  in  general.  If,  therefore,  the  secret  disposal  of  the  dead  body 
arose  from  an  endeavor  to  conceal  the  birth  from  some  private  individual,  and  not 
fkmn  the  world  at  large,  then  the  offence  coatemplated  by  the  statute  had  not  been 
committed ;  and  if  the  jury  believed  that  the  prisoner  was  really  actuated  by  the 
dread  of  provoking  her  father's  displeasure,  she  was  not  guilty  of  this  ofience.(a) 

Where,  on  an  indictment  for  concealing  the  birth,  a  surgeon  stated  that  the  re- 
mains were  those  of  a  child  of  which  the  mother  must  have  gone  from  seven  to  nine 
months;  Erie,  J.,  told  the  jury  that  ^*  this  ofience  cannot  be  committed  unless  the 
child  had  arrived  at  that  stage  of  maturity  at  the  time  of  birth  that  it  might  have 
been  a  living  child.  It  is  not  necessary  that  it  should  have  been  born  alive,  but  it 
mnst  have  reached  a  period  when,  but  for  some  accidental  circumstances,  such  as 
disease  on  the  part  of  itself,  or  of  its  mother,  it  might  have  been  born  alive.  There 
ia  no  law  which  compels  a  woman  to  proclaim  her  own  want  of  chastity ;  and  if  she 
had  miscarried  at  a  time  when  the  foetus  was  but  a  few  months  old,  and  therefore 
c^onld  have  had  no  chance  of  life,  you  could  not  convict  her  upon  this  charge.  No 
specific  limit  can  be  assigned  to  the  period  when  the  chance  of  life  begins ;  but  it 
KKiaj,  perhaps,  be  safely  assumed  that,  under  seven  months,  the  great  probabi  ity  is 
^hat  the  child  would  not  be  born  alive.'X^) 

Where  on  an  indictment  for  endeavoring  to  conceal  the  birth  of  a  child  the  evi- 
dence went  to  lihow  that  the  woman  had  been  delivered  in  the  fourth  or  fiflh 
iiH^nib  of  her  pregnancy,  and  that  the  foetus  was  about  the  length  of  a  man's  finger, 

U)  Reg.  V  Coxhead,  1  C.  &  K.  623  (47  E.  G.  L.  R.),  Piatt,  B. 
fy)  Reg.  V.  Hughes,  4  Cox  C   C.  447.     Sed  qwere. 

(s)  Reg.  0.  Ooode,  6  Cox  C.  C.  318.  (a)  Reg.  v.  Morris,  2  Cos  C.  0.  489. 

{b)  Reg.  V.  Berriman,  6  Cox  C.  C.  388. 
Toil  !•— 40 
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but  had  the  shape  of  a  child,  and  it  was  objected  on  the  authority  of  Reg  y.  Berri- 
man,  6  Cox  C.  c).  388,  that  this  foetus  was  not  within  the  statute ;  Martin,  B.,  over- 
ruled the  objection,  stating  that  he  saw  nothing  in  the  statute  to  limit  the  word 
^'  child ''  to  a  child  likely  to  live,  but  that  as  soon  as  the  foetus  had  the  outward  ap- 
pearance of  a  child  it  was  sufficient.(&6) 

Where  on  an  indictment  fur  endeavoring  to  conceal  the  birth  of  her  child  it  was 
proved  that,  the  prisoner  appearing  ill,  her  mistress  s#nt  for  a  doctor,  who  asked 
the  prisoner  if  she  had  been  confined,  and  she  said  she  had  been ;  and  the  doctor 
asked  her  what  she  had  done  with  the  child,  and  she  said  it  was  in  a  box  in  h^ 
bed-room,  and  he  went  to  the  room  and  found  the  child  in  an  open  box,  having  the 
cover  lifted ;  Byles,  J.,  told  the  jury  that ''  there  must  be  a  secret  disposition  for  the 
purpose  of  concealing  the  birth.  The  concealment  must  be  by  a  secret  disposition 
of  the  body,  and  a  disposition  could  only  be  secret  by  placing  it  where  it  was  not 
likely  to  be  found.  Secrecy  was  tlie  essence  of  the  offence.  Could  they  say  that 
an  open  box  in  the  prisoner's  bed-room  was  a  secret  disposition  ?  It  was  for  them 
to  say,  but  in  his  opinion  it  was  not."(cr) 

An  indictment  for  concealing  the  birth  of  a  child  must  expressly  all^e  the  child 
to  be  dead,  for  it  is  only  an  offence  to  conceal  the  dead  body.(c) 

An  indictment  stated  that  the  prisoner  endeavored  to  conceal  the  birth  of  her 
child  '*  by  secretly  disposing  of  the  dead  body ;"  and  it  was  objected  that  the  mode 
of  disposal  ought  to  be  stated  to  enable  the  Court  to  see  whether  it  amounted  to  the 
*7fi01  ^^'^^P^^^  disposition  contemplated  by  the  statute ;  one  mode  was  specified  in 
-'  the  Act,  and  any  other  ought  to  be  stated;  and  Maule,  J.,  *expre8siog  % 
strong  opinion  that  the  objection  was  good,  the  counsel  for  the  prosecution  declined 
to  press  the  case.(c?) 

An  indictment  alleging  that  the  prisoner  did  cast  the  dead  body  of  her  child  into 
the  waters  and  filth  in  a  privy,  and  ^'  did  thereby  then  and  there  unlawfully  dispone 
of  the  dead  body  of  the  said  child,  and  endeavor  to  conceal  the  birth  thereof,"  is 
sufficient;  for  the  word  '^  thereby  "  applies  both  to  the  disposal  and  to  the  endeavor; 
and  the  indictment  need  not  allege  that  the  child  died  before,  at,  or  after  its 
birth,  (e) 

Where  an- indictment  for  murder  was  held  bad,  because  it  neither  named  the 
child  nor  stated  that  its  name  was  unknown,  it  was  held  that  the  prisoner  could  not 
be  convicted  of  endeavoring  to  conceal  the  birth  of  the  child ;  for  the  indictment 
being  bad  fur  its  professed  purpose  was  bad  altogether.(/) 

Whether  the  prisoner  were  charged  with  the  murder  of  her  bastard  child  by  the 
coroner's  inquisition,  or  by  a  bill  of  indictment  returned  by  the  grand  jury,  she  might 
have  been  found  guilty,  under  the  43  Geo.  3,  of  endeavoring  to  conceal  the  hirth, 
fur  the  coroner's  inquisition  is  a  charge. C^) 

Sec,  VII. —  Of  Judgment  and  Execution, 

The  judgment  and  mode  of  execution  in  cases  of  murder,  is  now  regulated  by  the 
24  &  25  Vict.  c.  100. 

Sec.  1.  "  Whosoever  shall  be  convicted  of  murder  shall  suffer  death  as  a  felon."(A) 

(hb)  Reg.  V.  Colraer,  9  Cox  C.  C.  506.  (ec)  Reg.  t;.  Sleep,  9  Cox  C.  C.  559. 

(c)  Rex  V.  Ann  Davis,  Hereford  Spr.  Aas.  1829,  Parke,  J.,  MSS.,  C.  S.  G. ;  Perkin'icwe, 
1  Lew.  44,  per  Parke,  J.  J. 

{d)  Reg.  V.  Hounsell,  2  M.  &  Rob.  292.  But  as  the  present  clause  has  the  words  "aoJ 
secret  disposition,"  it  should  seem  that  an  indictment  in  this  form  would  be  good;  foi' 
every  secret  disposition  is  included.  See  Hollo  way  v,  Reg.,  17  Q.  B.  317  (79  B.  C.  L.  R)j 
antCj  p.  605,  where  it  was  held  that  a  count  for  aiding  an  escape  was  good,  thoa^rh  it  ^^^ 
not  state  the  means  used,  because  the  words  of  the  4  Geo.  4,  c.  64,  s.  43,  are  "  «Aa^  ^^ 
meant  whatever^  aid." 

U)  Reg.  V.  Coxhead,  1  C.  &  K.  623  (47  E.  C.  L.  R.),  Piatt,  B. 

(/)  Reg.  V.  Hicks,  2  M.  &  Rob.  302,  Coleridge  and  Maule,  JJ. 

{g)  Rex  V.  Majnard,  Mich.  T.  1812,  MS.,  Bayley,  J.,  R.  k  R.  240;  Cole's  case,  3  Caopo- 
371 ;  2  Leach  1095 ;  Dobson's  case,  1  Lew.  43 ;  Mojlan's  case,  lb.  44,  and  there  seemfB^ 
doubt  that  the  prisoner  might  be  so  convicted  under  the  new  statute,  for  the  prisoaer  u 
«  tried  for  the  murder"  as  much  on  the  inquisition  as  on  the  indietm'ent.*    0.  S.  G. 

(A)  This  clause  is  taken  f^om  the  9  Geo.  4,  c.  31,  8.  3,  and  10  Geo.  4,  e.  84|  ••  4  (L}« 
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Sec  2.  "  Upon  every  conviction  for  murder  the  Court  sJiall  pronounce  sentence  of 
ieath^  aud  the  same  may  be  carried  into  execution,  and  all  other  proceedings  upon 
iach  sentence  and  in  respect  thereof  may  be  had  and  taken,  in  the  same  manner  in 
lU  respects  as  sentence  of  death  might  have  been  pronounced  and  carried  into 
execution,  and  all  other  proceedings  thereupon  and  in  respect  thereof  might  have 
been  had  and  taken,  before  the  passing  of  this  Act,  upon  a  conviction  for  any  other 
felony  for  which  the  prisoner  might  have  been  sentenced  to  suffer  death  as  a 
relon.'* 

By  the  4  Geo.  4,  c.  48,  s.  1 ,  where  any  person  was  convicted  of  any  capital 
felony,  except  murder,  the  Court,  instead  of  pronouncing  sentence  of  death,  r#«Q-i 
was  empowered  to  order  that  sentence  to  be  *recorded.  By  the  6  &  7  Will.  *- 
4,  c.  30,  8.  2,  which  applied  both  to  England  and  Ireland,  it  was  enacted,  that 
"  sentence  of  death  may  be  pronounced  afler  convictions  for  murder  in  the  same 
manner,  and  the  Judge  shall  have  the  same  power  in  all  respects  as  afler  convictions 
for  other  capital  offences.'*  In  Reg,  v.  Hogg,(hh)  Lord  Denman,  C.  J.,  held,  that 
under  this  clause  sentence  of  death  might  be  recorded  on  a  conviction  for  murder. 
By  the  7  Will.  4  &  1  Vict.  c.  77,  s.  3,  whenever  any  offender  is  convicted  before 
the  Central  Criminal  Court  of  any  crime  punishable  with  death,  that  Court  may 
direct  judgment  of  death  to  be  recorded.  This  clause  clearly  included  murder. 
This  clause,  so  far  as  it  relates  to  murder,  and  the  6  &  7  Will.  4,  c.  30,  s  2,  are  re- 
pealed by  the  24  &  25  Vict.  c.  95,  and  the  present  clause  renders  it  imperative  upon 
the  Court  to  pass  sentence  of  death  on  every  person  convicted  of  murder;  it  leaves, 
however,  the  time  of  passing  the  sentence,  and  all  other  proceedings,  exactly  as  they 
were  before  this  Act  pa8sed.(i') 

Sec.  3.  "The  body  of  every  person  executed  for  murder  shall  be  buried  within 
the  precincts  of  the  prison  in  which  he  shall  have  been  last  confined  afler  conviction, 
and  the  sentence  of  the  Court  shall  so  direct."(^*) 

Where  two  persons  had  been  convicted  of  a  barbarous  murder  in  Pembrokeshire, 
at  the  Hereford  assizes,  being  the  next  English  county,  and  the  indictment  had  been 
removed  by  cei'tiorari  into  the  Court  of  King's  Bench,  in  order  to  argue  some  ex- 
ceptions, which  were  overruled,  that  Court  decided,  after  some  question  made 
whether  the  prisoners  ought  not  to  be  sent  back  to  Herefordshire  to  receive  sentence, 
that  they  had  the  same  jurisdiction  over  facts  committed  in  Wales,  as  if  committed 
in  the  next  adjacent  county  in  England  ;  and  the  prisoners  were  therefore  sentenced 
in  the  King's  Bench,  and  were  executed  by  the  marshal.(Z)  But  it  seems  to  have 
been  considered  in  a  late  case,  that  sentence  pursuant  to  the  statute  25  Geo.  2,  c. 
37,  may  be  passed  by  a  judge  at  nisi  prius  upon  an  indictment  for  murder  removed 
by  certiorari  into  the  Court  of  King's  Bench,  and  afterwards  tried  at  nisi  prius, 
without  remitting  the  transcript  of  the  record  to  the  Court  of  Queen's  Bench.(m) 

On  the  application  of  the  attorney-general,  the  Court  of  King's  Bench  will,  as  a 
Doatter  of  course,  grant  a  habeas  corpus  to  bring  up  prisoners  convicted  of  murder 
tnd  sentenced  to  death  at  the  assizes,  and  a  certiorari  to  remove  into  the  King's 
Bench  the  record  of  the  conviction  and  judgment.  The  prisoners  were  convicted  of 
murder  at  Chester,  and  sentenced  to  be  executed  the  next  Friday ;  but  a  question 
ftrose,  whether,  since  the  11  Geo.  4  &  1  Will.  4,  c.  70,  ss.  13,  14,  and  15,  the 
sheriffs  of  the  city  or  *the  sheriff  of  the  county  were  bound  to  execute  the  ri»t»7Q9 
lentence ;  and  both  parties  refusing  to  do  it,  the  prisoners  had  been  from  *- 
time  to  time  respited.  The  attorney-general  moved  for  a  certiorari  to  remove  the 
record  of  the  conviction  and  the  judgment,  and  for  a  habeas  corpus  to  bring  up  the 

(AA>  2  M.  k  Rob.  380. 

(i)  See  further  observations  on  this  point,  Greaves'  Gr.  Acts  30,  2d  edit. 

[k)  This  clause  is  founded  on  the  2  &  3  Will.  4,  c.  75,  s.  16,  and  4  &  5  Will.  4,  c.  26, 
1.3. 

(/)  Athos'  case  (father  and.  sonj  as  cited  in  note  (r) :  1  Hale  463,  where  it  is  said  that 
ibe  prisoners  were  executed  at  Kennington  gallows,  near  Southwark.  In  Taylor's  case, 
5  Barr.  2797,  the  icporter  says  that  he  remembers  this  case;  and  that  the  defendants, 
b«lDg  in  the  custody  of  the  marshal,  were  executed  at  St.  Thomas  a  Waterings,  near  the 
^Bd  of  Kent  Street.  .And  see  also  the  case  in  1  Str.  553,  and  8  Mod.  136;  and  see  the  Sis- 
•Inghnrst-honse  case,  ante,  p.  738,  note  (y). 

(m)  Rex  tf.  Thomas,  4  M.  &  S.  447. 
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prisoners^  in  order  that  execution  might  be  awarded  bj  the  King's  Bench,  and  said 
he  considered  himself  entitled  to  the  writs  as  of  right :  but  from  respect  to  the 
Court,  and  for  his  own  justification  in  the  course  he  adopted,  he  stated  the  grounds 
of  his  application,  and  cited  many  cases  to  show  that  he  was  entitled  to  the  writs  as 
of  course,  and  that  the  Court  of  King's  Bench  might  direct  execution  to  be  done 
by  the  sheriff  of  the  county  of  Chester,  or  those  of  the  city,  by  the  sheriff  of 
Middlesex,  or  by  the  marshal  of  the  King's  Bench ;  and  the  ¥rrit8  were  forthwith 
granted  by  the  Court.(n) 

When  the  prisoners  were  brought  up  and  called  upon  to  state  if  they  had  anything 
to  say  why  execution  should  not  be  awarded,  one  of  them  prayed  three  days'  time 
to  answer ;  and  the  Court,  in  the  exercise  of  its  discretion,  granted  the  application 
as  to  both.(o)     When  the  prisoners  were  brought  up  again,  one  of  them  pleaded 
ore  tenu8j{p)  that  the  King  by  proclamation  in  the  ^^  Gazette"  had  promised  pardon 
to  any  person^  except  the  actual  murderer,  who  should  give  information,  wherebj 
such  murderer  should  be  apprehended  and  convicted ;  and  that  he,  not  being  the 
actual  murderer,  had  given  such  information,  and  thereby  entitled  himself  to  the 
pardon.     The  attorney-general  demurred  to  the  plea  ore  tenuM^  and  the  Court  held 
that  it  was  bad.(9)     The  Court  in  the  same  case  also  refused  to  hear  an  application 
from  the  sheriff  of  Middlesex,  into  whose  custody  the  prisoners  had  been  removed, 
praying  that  the  order  to  do  execution  might  not  be  made  upon  him.(r) 
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OF  MANSLAUGHTER. 

In  this  species  of  homicide,  malice,  which  has  been  8hown(a)  to  be  the  main  in- 
gredient and  characteristic,  of  murder,  is  considered  to  be  wanting ;  and  though 
manslaughter  is  in  its  degree  felonious,  yet  it  is  imputed  by  the  benignity  of  the 
law  to  human  infirmity ;  to  infirmity  which,  though  in  the  eye  of  the  law  criminal, 
is  considered  as  incident  to  the  frailty  of  the  human  constitution.(&) 

In  order  to  make  an  abettor  to  a  manslaughter  a  principal  in  the  felony,  he  most 
be  present  aiding  and  abetting  the  fact  committed. (c)  It  was  formerly  comiidered 
that  there  could  not  be  any  accessories  before  the  fact  in  any  case  of  manslaaghter, 
because  it  was  presumed  to  be  altogether  sudden,  and  without  premeditation.(<^) 
And  it  was  laid  down,  that  if  the  indictment  be  for  murder  against  A.,  and  thatB. 
and  C.  were  counselling  and  abetting  as  accessories  before  only  (and  not  as  praent 
aiding  and  abetting,  for  such  are  principals),  if  A.  be  found  guilty  only  of  man- 
slaughter, and  acquitted  of  murder,  the  accessories  before  will  be  thereby  dis- 
charged, (e)  But  the  position  ought  to  be  limited  to  those  cases  where  the  killing  is 
sudden  and  unpremeditated ;  for  there  are  cases  of  manslaughter  where  there  maj 
be  acce8sories.(/)     Thus  a  man  may  be  such  an  accessory  by  purchasing  poison  for  a 

(n)  Rex  V.  Garside,  2  Ad.  k  E.  266  (29  E.  C.  L.  R.)  ;  4  N.  &  M.  333.  See  Rex  v.  Aotro- 
^U8,  2  Ad.  k  E.  788. 

'o)  Rex  V,  Garside,  tupra, 
p)  As  he  may  do.    See  Dean's  case,  I  Leach  476. 

9)  Rex  V.  Garside,  mpra. 

[r)  Ibid.  The  Court,  howerer,  awarded  execation  to  be  done  by  the  manhal  of  tbe 
Marshalsea,  assisted  by  the  sheriff  of  Surrey. 

(a\  Ante^  p.  667,  et  teg. 

(6)  Fost.  290 ;  1  Hale  466.     "  Manslaughter  is  homicide,  not  under  the  infloence  of 
malice,  bnt  where  the  blood  is  heated  by  provocation,  and  before  it  has  time  to  cool- 
Per  Taunton,  J.,  Taylor's  case,  2  Lew.  216. 

(c)  1  Hale  438,  439,  and  see  ante^  p.  706,  et  teq.f  as  to  what  will  be  a  presencei  aidiogao<l 
abetting. 

(d)  1  Hale  437 ;  1  Hawk.  P.  G.  c.  30,  s.  2. 

(e)  1  Hale  450.  This  is  clearly  Bibithe's  case,  4  Rep.  43 ;  Moor  461.  See  tht  obserri- 
tions  on  it,  Greaves'  Gr.  Acts  43,  2d  edit. 

(/)  Reg*  V.  G^ylor,  D.  k  B.  C.  C.  288,  anitj  p.  60. 


1 

J 


OHAP.  II.  §  I.]  Provocation.  783 

inegnaot  woman  to  take  in  order  to  procure  abortion,  and  which  she  takes  and 
thereby  causes  her  death.((7)     There  may,  however,  be  accessories  after  the  fact  in 
]Binalaughter.(A)     If,  therefore,  upon  an  indictment  against  the  principal  and  an 
aooessory  after  the  fact  for  murder,  the  offence  of  the  principal  be  reduced  to  man- 
slaughter, the  accessory  may  be  convicted  as  accessory  to  the  manslaughter. (t) 
The  several  instances  of  manslaughter  may  be  considered  in  the  following  order : — 
I.  Cases  of  provocation. 
II.  Cases  of  mutual  combat. 
*1II.  Cases  of  resistance  to  officers  of  justice,  to  persons  acting  in  their  aid,  rnifroA 
and  to  private  persons  lawfully  interfering  to  apprehend  felons,  or  ^ 
to  prevent  a  breach  of  the  peace. 
lY.  Cases  where  the  killing  takes  place  in  the  prosecution  of  some  criminal,  un- 
lawful, or  wanton  act. 
y.  Cases  where  the  killing  takes  place  in  consequence  of  some  lawful  act  being 
criminally  or  improperly  performed,  or  of  some  act  performed  without 
lawful  authority. 

Sec,  L — Cases  of  Provocation  > 

Whenever  death  ensues  from  the  sudden  transport  of  passion,  or  heat  of  blood 
upon  a  reasonable  provocation,  and  without  malice,  it  is  considered  as  solely  imputable 
to  human  infirmity ;  and  the  offence  will  be  manslaughter.(A;)*  It  should  be  re- 
membered that  the  person  sheltering  himself  under  this  plea  of  provocation  must 
make  out  the  circumstances  of  alleviation  to  the  satisfaction  of  the  Court  and  Jury, 
unless  they  arise  out  of  the  evidence  produced  against  him ;  as  the  presumption  of 
law  deems  all  homicide  to  be  malicious,  until'  the  contrary  is  proved.(/) 

It  has  been  shown  that  the  most  grievous  words  of  reproach,  contemptuous  and 
insulting  actions  or  gestures,  or  trespasses  against  lands  or  goods,  will  not  free  the 
party  killing  from  the  guilt  of  murder,  if  upon  such  provocation  a  deadly  weapon 
was  made  use  of,  or  an  intention  to  kill,  or  to  do  some  great  bodily  harm,  was  other- 
wise manifested. (m)  But  if  no  such  weapon  be  used,  or  intention  manifested,  and 
the  party  so  provoked  give  the  other  a  box  on  the  «ar  or  strike  him  with  a  stick  or 
other  weapon  not  likely  to  kill,  and  kill  him  unluckily  and  against  his  intention,  it 
will  be  only  manslaughter. (n) 

It  is,  indeed,  said  to  have  been  held  in  one  case  that  words  of  menace  of  bodily 
harm  are  a  sufficient  provocation  to  reduce  the  offence  of  killing  to  manslaughter  ;(o) 
but  it  has  been  considered  that  such  words  ought,  at  least,  to  be  accompanied  by 
some  act  denoting  an  immediate  intention  of  following  them  up  by  an  actual  aflsault.(  je>) 

But,  though  words  of  slighting,  disdain,  or  contumely,  will  not  of  themselves 
make  such  a  provocation  to  lessen  the  crime  into  manslaughter ;  yet,  it  seems  that  if 

{g)  Reg.  V,  Gaylor,  D.  k  B.  C.  C.  288,  anU,  p.  60. 

(A)  1  Hale  450 ;  I  East  P.  C.  c.  5,  s.  123,  p.  353.  This  seems  to  have  been  doubted 
before  the  statute  1  Anne,  stat.  2,  c.  9,  s.  1  (2  Hawk.  P.  C.  c.  29,  s.  24);  but  the  effect  of 
that  statute  seems  to  have  remored  the  doubt.  So  much  of  the  1  Anne  as  relates  to  ac- 
cessories is  repealed  by  the  7  Geo.  4,  c.  64. 

(i)  Rex  V.  Greenacre,  8  G.  &  P.  35  (34  E.  C.  L.  R.),  Tindal,  C.  J.,  Coleridge,  and  Colt- 
man,  J  J. 

{k)  1  Hale  466;  1  Hawk.  P.  C.  c.  30 ;  Post.  290;  4  Blac.  Com.  191 ;  1  East  P.  C.  c.  5,  s. 
19,  p.  232. 

[/)  AfUe^  p.  668.  (m)  AnU^  p.  711. 

\n)  Post.  291 ;  1  East  P   C.  c.  5,  s.  20,  p.  233. 

\o)  Lord  Morlej's  case,  1  Hale  455.  The  same  case  is  mentioned  in  Kel.  55 ;  but  no 
soch  position  is  there  stated. 

(p)  1  East  P.  C.  c.  5,  s.  29,  p.  233. 

1  Ex  parte  Moon,  30  Ind.  197 ;  Perry  v.  State,  43  Ala.  21 ;  Murphy  v.  State,  31  Ind.  31 1  ; 
Oomm.  V.  Drum,  8  P.  F.  Smith  9 ;  Maria  v.  State,  28  Tex.  698 ;  State  v.  Anderson,  4  Mo. 
265 ;  State  v.  Massage,  65  N.  C.  480 ;  State  v.  Curry,  I  Jones  (Law)  280;  Ray  v.  State,  15 
Geo.  223 ;  Colton  v.  State,  31  Miss.  504 ;  Quarles  v.  State,  1  Sneed  407  ;  State  v.  Floyd,  6 
Jones  (Law)  392 ;  Dennison  r.  State,  13  Ind.  510 ;  State  v.  Hargeth,  65  N.  C.  669  ;  U.  S. 
••  Mingo,  2  Cort.  C.  C.  1 ;  Gann  v.  State,  30  Geo.  67 ;  Creek  v.  State,  24  Ind.  151 ;  State 
«.  DecUotts,  19  Iowa  447  ;  People  v.  Sanchez,  24  Cal.  17. 
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A.  give  indecent  language  to  B.,  and  B.  thereupon  strike  A.,  but  not  mortally,  and 
then  A.  strike  B.  again,  and  then  B.  kill  A.,  that  this  is  but  manslaughter.  The 
stroke  by  A.  was  deemed  a  new  provocation,  and  the  conflict  a  sudden  falling  out; 
and  on  these  grounds  the  killing  was  considered  as  only  manslaughter. (^) 
^^Qp.^  *Whero  an  assault  is  made  with  violence  or  circumstances  of  indignity 
^  upon  a  man's  person,  as  by  pulling  him  by  the  nose,  and  the  party  so  assaulted 
kills  the  aggressor,  the  crime  will  be  reduced  to  manslaughter,  in  case  it  appears 
that  the  assault  was  resented  immediately,  and  the  aggressor  killed  in  the  heat  of 
blood,  the  furor  hrevis  occasioned  by  the  provocation. (r)  So  if  A.  be  passing  along 
the  street,  and  B.  meeting  him  (there  being  convenient  distance  between  A.  and 
the  wall),  take  the  wall  of  him  and  justle  him,  and  thereupon  A.  kill  B.,  it  is  said 
that  such  justling  would  amount  to  a  provocation  which  would  make  the  killing 
only  manslaughter.  And  again  it  appears  to  have  been  considered  that  where  A. 
riding  on  the  road,  B.  whipped  the  horse  of  A.  out  of  the  track,  and  then  A. 
alighted  and  killed  B.,  it  was  only  manslaughter.(«) 

But,  in  the  two  last  cases,  it  should  seem  that  the  first  aggression  must  have  been 
accompanied  with  circumstances  of  great  violence  or  insolence ;  for  it  is  not  everjr 
trivial  provocation  which,  in  point  of  law,  amounts  to  an  assault,  that  will  of  course 
reduce  the  crime  of  the  party  killing  to  manslaughter.     Even  a  blow  will  not  be 
considered  as  sufficient  provocation  to  extenuate  in  cases  where  the  revenge  is  dis- 
proportioned  to  the  injury,  and  outrageous  and  barbarous  in  its  nature;  but,  where 
the  blow  which  gave  the  provocation  has  been  so  violent  as  reasonably  to  have 
caused  a  sudden  transport  of  passion  and  heat  of  blood,  the  killing  which  ensued 
has  been  regarded  as  the  consequence  of  human  infirmity,  and  entitled  to  lenient 
consideration.      Thus,  where  a  woman,  afler  some  words  of  abuse  on  both  sides, 
gave  a  soldier  a  box  on  the  ear,  whicK  the  soldier  returned,  by  striking  her  on  her 
breast  with  the  pommel  of  his  sword  ;  and  the  woman  then  running  away,  the  sol- 
dier pursued,  and  stabbed  her  in  the  back  with  his  sword  ;  Holt,  C.  J.,  at  first  con- 
sidered it  to  be  murder ;  but  upon  its  coming  out  in  the  progress  of  the  trial,  that 
the  woman  had  struck  the  soldier  with  a  patten  on  the  face  with  great  force,  so 
that  the  blood  flowed,  it  was  holden  clearly  to  be  no  more  than  manslaughter.(0  In 
this  case  the  smart  of  the  soldier's  wound,  and  the  effusion  of  blood,  might  possibly 
have  kept  his  indignation  boiling  to  the  moment  of  the  fact.(u) 

Where  a  man  has  been  injuriously  and  without  proper  authority  restrained  of  lus 
liberty,  the  provocation  has  been  considered  sufficient  to  extenuate :  as  where  a 
creditor  placed  a  man  at  the  chamber-door  of  his  debtor,  with  a  sword  undrawn,  to 
prevent  him  from  escaping,  while  a  bailiff  was  sent  for  to  arrest  him ;  and  the  debtor 
stabbed  the  creditor  who  was  discoursing  with  him  in  the  chamber.(«»)  And  the 
same  doctrine  was  held  in  a  case  where  a  Serjeant  in  the  army  laid  hold  of  a  ^cr, 
and  insisted  upon  carrying  him  to  prison :  the  fifer  resisted ;  and  whilst  the  Ser- 
jeant had  hold  of  him  to  force  him,  he  drew  the  Serjeant's  sword,  plunged  it  into 
his  body,  and  killed  him.  The  Serjeant  had  no  right  to  make  the  arrest,  except 
ju^opi  under  the  articles  of  war ;  and  the  articles  of  war  *were  not  given  in  evi- 
-'  dence.  BuUer,  J.,  considered  it  in  two  lights :  first,  if  the  seijeant  b»d 
authority ;  and,  secondly,  if  he  had  not,  on  account  of  the  coolness,  deliberation, 
and  reflection,  with  which  the  stab  was  given.  The  jury  found  the  prisoner  guilty: 
but  the  Judges  were  unanimous,  that  the  articles  of  war  should  have  been  produced; 
and,  for  want  thereof,  held  the  conviction  wrong.(M7) 

Where  a  man  finds  another  in  the  act  of  adultery  with  his  wife,  and  kills  him  or 

(q)  1  Hale  455,  where  it  is  said,  that  this  was  held  to  be  manslaughter,  according  to  the 
proverb,  "  the  second  blow  makes  the  affray  ;"  and  Lord  Halo  says  that  this  was  the  opiQ- 
ion  of  himself  and  some  others. 

(r)  Kel.  135  ;  4  Blac.  Com.   191  ;  1  East  P.  C.  c.  5,  s.  20,  p.  233. 

(«)  1  Hale  455,  Lanure's  case. 

(t)  Stedman's  case,  Old  Bailej,  Apr.  1704,  MS.,  Tracy  and  Denton,  67  Fost  292;  I  ^^ 
P.  C.  c.  5,  8.  21,  p.  234. 

(ti)  Post.  292.     See  the  case  more  fully  stated,  antCf  p.  713. 

Iv)  Buckner's  case,  Sty.  467. 

(w)  Rex  V.  Withers,  Mich.  T.  1784,  MS.,  Bayley,  J.,  and  I  East  P.  C.  c.  5,  8.  20,  p.  ^* 
This  case  is  also  cited  as  to  a  point  of  evidence  in  Holt's  case,  2  Leach  594. 
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lier(x)  Id  the  first  transport  of  passion,  he  is  only  guilty  of  manslaughter,  and  that 
in  the  lowest  degree  :(^)  for  the  provocation  is  grievous,  such  as  the  law  reasonably 
ooDcludes  cannot  be  borne  in  the  first  transp>ort  of  passion.^  But  it  has  been  already 
shown  that  the  killing  of  an  adulterer  deliberately,  and  upon  revenge  would  be 
iDurder.(z)  So  it  seems  that  if  a  father  were  to  see  a  person  in  the  act  of  commit- 
ting an  unnatural  offence  with  his  son,  and  were  instantly  to  kill  him,  it  would  only 
be  manslaughter ;  but  if  he  only  hear  it  from  others,  and  go  in  search  of  the  per- 
son afterwards,  and  kill  him,  when  there  had  been  tijne  for  the  blood  to  cool,  it 
would  be  murder,  (a) 

Upon  an  indictment  for  murder  it  appeared  that  the  prisoner,  a  soldier,  was  co- 
habiting with  the  deceased,  and  that  he  watched  her  go  to  the  canteen  of  the 
barracks,  and  there  drink  with  another  soldier,  upon  which  the  prisoner  went  to  his 
room  in  the  barracks,  and  having  got  a  cartridge  from  a  pouch,  and  loaded  his 
musket,  he  went  to  the  barrack-yard  and  there  meeting  the  deceased,  he  shot  her, 
and  she  instantly  died.  In  summing  up,  Rolfe,  B.,  said,  "  Primd  facie^  when  any 
man  takes  away  the  life  of  another,  the  law  presumes  that  he  did  it  of  malice  afore- 
thought, unless  there  be  evidence  to  show  the  contrary.  Such  are  the  cases  where 
there  has  been  a  quarrel,  a  fight,  or  dispute,  and  in  the  violence  of  such  quarrel, 
fight  or  dispute,  death  has  ensued.  Undoubtedly  we  find  other  cases  stated,  and 
among  them  the  case  of  adultery.  It  is  said  that  if  a  man  wore  to  find  his  wife  in 
the  act  of  coqimitting  adultery  and  kill  her,  that  would  be  only  manslaughter, 
because  he  would  be  supposed  to  be  acting  under  an  impulse  so  violent  that  he 
could  not  resist  it.  But  I  state  it  to  you  without  the  least  fear  or  doubt,  that  to 
take  away  the  life  of  a  woman,  even  your  own  wife,  because  you  suspect  that  she 
has  been  engaged  in  some  illicit  intrigue,  would  be  murder :  however  strongly  you 
may  suspect  it,  it  would  most  unquestionably  be  murder ;  and  if  I  were  to  direct 
you,  or  you  were  to  find  otherwise,  I  am  bound  to  tell  you,  either  you  or  I  would  be 
grievously  swerving  from  our  duty."(^) 

♦There  are  instances,  where  slight  provocations  have  been  considered  as  ri^rjon 
extenuating  the  guilt  of  homicide,  upon  the  ground,  that  the  conduct  of  the  ^ 
party  killing  upon  such  provocations  might  fairly  be  attributed  to  an  intention  to 
chastise,  rather  than  to  a  cruel  and  implacable  malice.  But,  in  cases  of  this  kind, 
it  must  appear,  that  the  punishment  was  not  urged  with  brutal  violence,  nor  greatly 
disproportionate  to  the  offence ;  and  the  instrument  must  not  be  such  as,  from  its 
nature,  was  likely  to  endanger  life.(c)  Thus,  where  A.  finding  a  trespasser  on  his 
land,  in  the  first  transport  of  his  passion  beat  him,  and  unluckily  happened  to  kill 
him,  it  was  holden  to  be  manslaughter:  but  it  must  be  understood  that  he  beat  him, 
not  with  a  mischievous  intention,  but  merely  to  chastise  for  the  trespass,  and  to 
deter  him  from  committing  it  again. (^^  )  And  of  the  case  of  the  keeper  of  a  park, 
who  finding  a  boy  stealing  wood  in  his  master's  ground,  tied  him  to  a  horse's  tail, 


f 


iz)  Pearson's  case,  2  Lew.  216,  Parke,  B. 
y)  Manning's  case,  T.  Raym.  212  ;   1  Ventr.  159.     And  the  Court  directed  the  burning 
in  the  band  to  be  inflicted  gently,  because  there  could  not  be  a  greater  provocation. 
[z)  Ante^  p.  724. 

\a)  Reg.  V.  Fisher,  8  C.  &  P.  182  (34  E.  C.  L.  R.),  Park,  J.  A.  J.,  Parke,  B.,  and  Law 
Recorder. 

(b)  Reg.  V.  Kelly,  2  G.  &  K.  814  (61  E.  C.  L.  R.).  It  was  not  clear  in  the  evidence  in 
this  case  whether  the  prisoner  loaded  the  musket  immediately  after  he  took  the  cartridge 
from  his  pouch,  or  whether  he  left  the  room  and  returned  to  it  after  taking  tlie  cartridge 
and  before  loading  the  musket;  but  Rolfe,  B.,  observed  that  he  thought  it  very  imma- 
terial as  to  the  length  of  time  that  elapsed  between  the  time  when  the  prisoner  saw  the 
deceased  and  the  soldier  together  and  the  time  when  he  fired  the  shot ;  and  equally  little 
material  whether  the  prisoner  took  the  cartridge  out  of  the  pouch  at  the  siime  time  when 
he  loaded  the  musket,  or  left  the  room  between  the  one  and  the  other,  as,  in  point  of  law, 
there  was  nothing  here  to  reduce  the  crime  to  manslaughter. 

(c)  Post.  291 ;  4  Blac.  Com.  200.  (</)  Post.  291 ;  1  Hale  472,  ante^  p.  717. 

1  State  V.  Samuel  3  Jones  (Law)  74;  Comm.  v.  Whitler,  2  Brews.  388.  Rut  only  the 
finding  of  the  parties  in  the  act  of  adultery  will  reduce  the  killing  to  manslaughter : 
State  p.  John,  8  Ired.  330 ;  State  v.  Avers,  64  N.  C.  608  ;  State  v.  Neville,  6  Jones  (Law) 
423. 
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and  beat  bim,  upon  wbicb  tbe  borse  ruoDing  away,  tbe  boy  was  killed,(e)  it  is  said, 
tbat  if  tbe  obastisemeDt  bad  been  more  moderate,  it  bad  been  but  mansUuigbter; 
for,  between  persons  nearly  connected  togetber  by  civil  and  natural  ties,  tbe  law 
admits  tbe  force  of  a  provocation  done  to  one  to  be  felt  by  the  other.(/)  And 
d  fortiori^  if  tbe  master  bad  bimself  caugbt  tbe  trespasser,  and  beat  him  in  sucb  a 
manner  as  sbowod  a  desire  only  to  cbastise  and  prevent  a  repetition  of  tbe  offence, 
but  bad  unfortunately,  and  against  bis  intent,  killed  bim,  it  would  only  have  beea 
manslaugbter.(  g) 

Wbcre  a  person,  wbose  pocket  bad  been  picked,  encouraged  by  a  concourse  of 
people,  threw  tbe  pickpocket  into  an  adjoining  pond,  in  order  to -avenge  the  theft 
by  ducking  bim,  but  without  any  apparent  intention  to  take  away  bis  life,  and  tbe 
pickpocket  was  drowned,  it  was  ruled  to  be  only  manslaughter;  for,  though  this 
mode  of  punishment  is  highly  unjustifiable  and  illegal,  yet  the  law  respects  the 
infirmities  and  imbecilities  of  human  nature,  where  certain  provocations  are 
given.  (A) 

In  a  case  where  tbe  prisoner's  son,  having  fought  with  another  boy  and  been 
beaten,  be  ran  home  to  bis  father  all  bloody,  and  tbe  father  presently  took  a  cudgel, 
ran  three-quarters  of  a  mile,  and  struck  the  other  boy  upon  the  head,  upon  which 
he  died ;  it  was  ruled  to  be  manslaughter,  because  done  in  sudden  beat  aod 
passion  :(t)  but  the  true  grounds  of  the  judgment  seem  to  have  been  tbat  the 
accident  happened  by  a  single  stroke  given  in  beat  of  blood,  with  a  cudgel,  not 
likely  to  destroy,  and  tbat  death  did  not  immediately  ensue/A;) 

Several  other  cases  are  reported,  in  wbicb  tbe  nature  of  ibe  instrument  used  led 
to  a  lenient  consideration  of  the  homicide,  on  tbe  ground  tbat  such  instrument  was 
*19iK\  "^^  likely  to  endanger  life.  *Tbus,  where  a  man,  who  was  sitting  drinkiog 
-1  in  an  alehouse,  being  called  by  a  woman  "  a  son  of  a  whore,"  took  up  a 
broomstaff,  and  threw  it  at  her  from  a  distance,  and  killed  her ;  the  Judges  were 
not  unanimous,  and  a  pardon  was  advised ;  and  tbe  doubt  appears  to  have  ariflen 
upon  tbe  ground,  that  tbe  instrument  was  not  sucb  as  could  probably,  at  the  given 
distance,  have  occasioned  death,  or  great  bodily  barm.(/)  A  similar  doubt  appein 
to  have  been  entertained  in  the  following  case,  which  was  stated  in  a  special  verdict. 
A  mother-in-law  employed  her  daughter-in-law,  a  child  of  ten  years  old,  to  reel  some 
yarn,  and  finding  some  of  the  skeins  knotted,  threw  a  four-legged  stool  at  the  child, 
which  struck  her  on  tbe  right  side  of  the  bead,  on  the  temple,  and  caused  her  death 
soon  afterwards )  tbe  verdict  stated,  tbat  tbe  stool  was  of  sufficient  size  and  weight 
to  give  a  mortal  blow ;  but  tbat  tbe  mother-in-law  did  not  intend,  at  tbe  time  she 
threw  the  stool,  to  kill  the  cbild.(m)  And  in  a  case  where  the  prisoner  had  strack 
bis  boy  with  one  of  bis  clogs,  because  he  bad  not  cleaned  them,  it  was  held  to  be 
only  manslaughter,  because  the  master  could  not,  from  tbe  size  of  tbe  instrument 
be  bad  made  use  of,  have  bad  any  intention  to  take  away  the  boy's  lifc^n) 

In  a  case  where  tbe  prisoner,  who  was  a  butcher,  bad  employed  a  boy  to  tend 
some  sheep,  which  were  penned,  who  negligently  suffered  some  of  the  sheep  to 
escape  through  the  hurdles,  upon  which  the  prisoner  seeing  tbe  sheep  get  throogh, 
ran  towards  the  boy,  and  taking  up  a  stake  that  was  lying  on  the  ground,  threw  it 
at  him,  and  with  it  hit  the  boy  on  the  bead,  and  fractured  bis  skull,  of  which  fn^ 
ture  be  soon  afterwards  died ;  Nares,  J.,  told  the  jury  to  consider  whether  the 
stake,  wbicb,  lying  on  tbe  ground,  was  tbe  first  thing  tbe  prisoner  saw  in  the  heat 

(e)  Hallowaj's  case,  Cro.  Gar.  131 ;  1  Hale  453;  1  Hawk.  P.  C.  c.  31,  a.  42;  Fost.  892, 
aii/e,  p.  718. 

(/)  1  East  P.  C.  c.  5,  8.  22,  p.  237.  {g)  Ibid. 

(A)  Ferry's  case,  Old  Bailej,  1785 ;  1  Hawk.  P.  C.  c.  31,  s.  38  ;  1  East  P.  G.  c.  5,  8.  22. 
p.  236. 

(t)  Rowley's  case,  12  Rep  87  ;  1  Hale  453. 

{k)  Post  294,  295 ;  Gro.  Jac.  296 ;  Godb.  182.     See  the  case,  ante^  p.  717. 

(/)  1  Hale  455,  456 ;  1  East  P.  G.  c.  5,  s.  22,  p.  236. 

(m)  Hazel's  case,  1  Leach  368.  The  question  whether  this  was  murder  or  manBlaagbter 
was  considered  as  of  great  difficalty,  and  no  opinion  was  erer  delirered  by  the  Jadges* 

(n)  Turner's  case,  cited  in  Gomb.  407,  408 ;  and  1  Lord  Raym.  143,  144;  2  Lord  BftJ*< 
1498.  The  clog  was  a  small  one  ;  and  Holt,  G.  J.,  said,  that  it  was  an  aalikely  tUif  ^ 
kill  the  boy. 
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oihls  passion,  was,  or  was  not,  under  the  circumstances,  and  in  the  particular  situa- 
tion, an  improper  instrument  for  the  purpose  of  correcting  the  negligence  of  the 
boy ;  and  that,  if  they  thou^rht  the  stake  was  an  improper  instrument,  they  should 
fbrther  consider,  whether  it  was  provable  that  it  was  used  with  an  intent  to  kill ; 
if  they  thought  it  was,  that  they  must  find  the  prisoner  guilty  of  murder ;  but,  on 
the  contrary,  if  they  were  persuaded  that  it  was  not  done  with  an  intent  to  kill, 
fchat  the  crime  would  then  amount,  at  most,  to  manslaughter.  The  jury  found  it 
manslaughter. (o)  So  on  an  indictment  for  wounding  with  a  tin  can,  with  which 
the  prisoner  had  struck  the  prosecutor  four  times  on  the  head,  Alderson,  B.,  di- 
rected the  jury  to  consider,  '*  whether  the  instrument  employed  was,  in  its  ordinary 
use,  likely  to  cause  death ;  or,  though  an  instrument  unlikely,  under  ordinary  cir- 
emnstances,  to  cause  death ;  whether  it  was  used  in  such  an  extraordinary  manner  ' 
u  to  make  it  likely  to  cause  death,  either  by  continued  blows  or  otherwise? 
*A  tin  can,  in  its  ordinary  use,  was  not  likely  to  cause  death  or  grievous  bodily  r^f^oq 
luiTm ;  but  if  the  prisoner  struck  the  prosecutor  repeated  blows  on  the  head  ^ 
with  it,  you  will  say,  whether  he  did  this  merely  to  hurt  the  prosecutor,  and  give 
liim  pain,  as  by  giving  him  a  black  eye  or  bloody  nose,  or  whether  he  did  it  to  do 
bim  some  substantial  grievous  bodily  harm.  When  a  deadly  weapon,  such  as  a 
knife,  a  sword,  or  gun,  is  used,  the  intent  of  the  party  is  manifest ;  but  where  an 
instrument  like  the  present  is  used,  you  must  consider,  whether  the  mode  in  which 
it  was  used  satisfactorily  shows  that  the  prisoner  intended  to  inflict  some  serious  or 
^evous  bodily  harm  with  it."(jpj 

Upon  an  indictment  for  muraer,  it  appeared  that  a  body  of  persons  were  com- 
mitting a  riot,  and  the  constables  interfering  for  the  purpose  of  dispersing  the 
srowd,  and  apprehending  the  offenders,  resistance  was  made  to  them  by  the  mob, 
ind  one  of  the  constables  was  beaten  severely  by  the  mob ;  the  different  prisoners 
ill  took  part  in  the  violence  used ;  some  by  beating  him  with  sticks,  some  by  throw- 
ing stones,  tfnd  others  by  striking  him  with  their  fists ;  of  this  aggregate  violence, 
&he  constable  afterwards  died.  Alderson,  B.,  ^^  The  principles  on  which  this  case 
irill  turn,  are  these : — if  a  person  attacks  another  without  justifiable  cause,  and 
from  the  violence  used  death  ensues,  the  question  which  arises  is,  whether  it  be 
murder  or  manslaughter  ?  If  the  weapon  used  were  a  deadly  weapon,  it  is  reason- 
ible  to  infer  that  the  party  intended  death;  and  if  he  intended  death,  and  death 
W9B  the  consequence  of  his  act,  it  is  murder.  If  no  weapon  was  used,  then  the 
joestion  usually  is,  was  there  excessive  violence?  If  the  evidence  as  to  this  be 
mch  as  that  the  jury  think  there  was  an  intention  to  kill,  it  is  murder ;  if  not,  man- 
ilaughter.  Thus,  if  there  were  merely  a  blow  with  a  fist,  and  death  ensued,  it 
iroold  not  be  reasonable  to  infer  that  there  was  an  intention  to  kill ;  in  that  case, 
herefore,  it  is  manslaughter.  But  if  a  strong  man  attacks  a  weak  one,  though  no 
reapon  be  used,  or  if,  after  much  injury  by  beating,  the  violence  is  still  continued, 
hen  the  question  is  whether  this  excess  does  not  show  a  general  brutality,  and  a 
mrpoee  to  kill,  and  if  so,  it  is  murder.  Again,  if  the  weapon  used  be  not  deadly, 
r.  g.  a  stick,  then  the  same  question  as  above  will  arise  as  to  the  purpose  to  kill ; 
ind  in  any  case  if  the  nature  of  the  violence,  and  the  continuance  of  it  be  such,  as 
hat  a  rational  man  would  C9nclude  that  death  must  follow  from  the  acts  done,  then 
t  is  reasonable  for  a  jury  to  infer  that  the  party  who  did  them  intended  to  kill,  and 
o  find  him  guilty  of  murder.  Again,  it  is  a  principle  of  law,  that  if  several 
tenons  act  together  in  pursuance  of  a  common  intent,  every  act  done  in  furtherance 
>f  such  intent  by  each  of  them  is,  in  law,  done  by  all.  The  act,  however,  must  be 
D  pursuance  of  the  common  intent.  Thus,  if  several  were  to  intend  and  agree 
og^hcr  to  frighten  a  constable,  and  one  were  to  shoot  him  through  the  head,  such 
LD  act  would  affect  the  individual  only  by  whom  it  was  done.  Here,  therefore,  in 
ODsidcring  this  case,  you  must  determine,  whether  all  these  prisoners  had  the 
iommon  intent  of  attacking  the  constables ;  if  so,  each  of  them  is  responsi-  r^c^qn 
de  for  all  the  acts  of  all  the  others  done  *for  that  purpose ;  and  if  all  the  ^ 

(o)  Wiggs'  case,  reported  in  a  note  to  Hazel's  case,  1  Leach  378.  If,  however,  the  instra- 
Dent  ased  is  so  improper,  as  manifestly  to  endanger  life,  it  seems  that  the  intention  of 
k«  partj  to  kill  will  be  implied  from  that  circamstance ;  anUj  p.  716. 

(f)  Rex  V.  Howlett,  7  C.  &  P.  274  (32  E.  C.  L.  R.),  Alderson,  B. 


790  Of  Manslaughter.  [book  ni. 

acts  done  by  each,  if  done  by  one  man,  would  together  show  such  violence,  and  so 
long  continued,  that  from  them  you  would  infer  an  intention  to  kill  the  constable,  it 
will  be  murder  in  them  all.  If  you  would  not  infer  such  purpose,  you  ought  to 
find  them  guilty  only  of  manslaughter. "(?) 

It  has  been  before  shown,  that  the  plea  of  provocation  will  not  avail  in  any  ca.%, 
where  it  appears  that  the  provocation  was  sought  for  and  induced  by  the  act  of  the 
party  in  order  to  afford  him  a  pretence  for  wreaking  his  malice  ;(r)  and  that  even 
where  there  may  have  been  previous  struggling  or  blows,  such  plea  cannot  be 
admitted,  where  there  is  evidence  of  express  malice. (<)  It  has  also  been  observed, 
that  in  every  case  of  homicide  upon  provocation,  how  great  soever  that  provocation 
may  have  been,  if  there  were  sufficient  time  for  passion  to  subside,  and  reason  to  in- 
terpose such  homicide  will  be  murder  :{t)  and  it  should  always  be  remembered,  that 
where  a  party  relies  upon  the  plea  of  provocation,  it  must  appear,  that  when  he  did 
the  fact,  he  acted  upon  such  provocation,  and  not  upon  any  old  grudge. (u) 

Sec.  IT. —  Cases  of  Mutual  Combat, 

Instances  of  mutual  combat,  in  which ,  from  the  deliberate  conduct  of  the 
parties,  from  some  undue  advantage  taken  by  the  party  killing,  or  from  the  violent 
conduct  which  the  party  killing  pursued  in  the  first  instance,  the  conclusion  of 
malice  has  been  drawn,  and  the  killing  has  consequently  amounted  to  murder,  have 
been  shown  in  the  preceding  chapter. (v)  We  have  now  to  consider  those  cases 
where,  upon  words  of  reproach,  or  any  other  sudden  provocation,  the  parties  come 
to  blows,  and  a  combat  ensues,  no  undue  advantage  being  sought  or  taken  on  either 
side:  for  if  death  happen  under  such  circumstances,  the  offence  of  the  party  killing 
will  amount  only  to  manslaughter.(«r) 

If,  therefore,  upon  a  sudden  quarrel,  the  parties  fight  upon  the  spot,  or  if  they 
presently  fet<3h  their  weapons,  and  go  into  a  field  and  fight,  and  one  of  tbcm  be 
killed,  it  will  be  but  manslaughter,  because  it  may  be  presumed  that  the  blood  never 
cooled. (x)  And  it  must  be  observed,  with  regard  to  sudden  rencounters,  that 
when  they  are  begun,  the  blood,  previously  too  much  heated,  kindles  afresh  at 
every  pass  or  blow ;  and  in  the  tumult  of  the  passions,  in  which  mere  instinct,  self- 
preservation,  has  no  inconsiderable  share,  the  voice  of  reason  is  not  heard :  there- 
fore the  law,  in  condescension  to  the.  infirmities  of  flesh  and  blood,  has  extenuated 
the  offence.(y) 

Hifrq-i  1  If  two  draw  their  swords  upon  a  sudden  quarrel,  and  one  kills  *the  other, 
J  it  is  only  manslaughter.  Sir  Charles  Pym  with  one  party,  and  Mr.  Walters 
with  another  party,  dined  at  a  tavern  ;  and  on  coming  out  Sir  Charles  P.  and  Mr. 
W.  quarrelled  and  drew  their  swords,  and  Mr.  W.  ran  Sir  Charles  P.  through  the 
body,  and  he  died.  There  was  no  evidence  of  any  unfair  advantage  taken  by  Mr. 
W. ;  nor  could  the  witnesses  say  more  than  that  they  heard  them  quarrelling,  saw 
their  swords  drawn,  and  the  sword  through  Sir  Charles  P.'s  body;  and  it  appeared 
that  the  parties  did  not  know  each  other  before.  When  Sir  Charles  P.  fell,  Mr. 
W.  took  him  by  the  nape  of  the  neck,  dashed  his  head  upon  the  ground,  and  said, 
"  Damn  you,  you  are  dead  !*'  Jenner,  B.,  told  the  jury  that  this  was  only  man- 
slaughter :  the  jury,  however,  were  disposed  to  find  it  murder,  because  of  the  dash- 
ing the  head  against  the  ground,  &c. :  but  AUibone,  J.,  repeated  to  them  that  it 
was  manslaughter  only,  and  they  found  accordingly. (z) 

Lord  Byron  and  Mr.  Chaworth  differed  at  a  club  as  to  the  best  means  of  procur- 
ing game.  Mr.  C.  mentioned  Sir  C.  Sedley's  manors ;  Lord  B.  asked  which  thej 
were;  Mr.  C.  named  Nuttall  and  another;  Lord  B.  repeated  his  question:  Mr.C. 
said,  "  Surely  you  will  allow  Nuttall  to  be  Sir  C.  Sedley's :  but  if  you  have  anything 
more  to  say,  you  will  find  Sir  C.  Sedley  in  Dean  Street,  and  me  in  Berkeley  Kow. 

(g)  Macklin's  case,  2  Lew.  225,  Alderson,  B.  (r)  Ante^  p.  719. 

(»)  Antij  p,  718.  (0  Ante,  p.  724;  Post.  296. 

^u)  1  Hale  451 ;  1  East  P.  C.  c.  5,  s.  23,  p.  239.     See  Mason's  case,  <m/«,  p.  718,  «<!«?• 
V)  Ante,  p.  727,  et  teg,  •  (w)  Post.  295. 

z)  1  Hale  4.53 ;  1  Hawk.  P.  G.  c.  31,  s.  29  ;  3  Inst.  51. 
y)  Post.  138,  296. 
[2)  Rex  V,  Walters,  12  St.  Tr.  113. 
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The  coDversation  then  dropped,  and  they  stayed  together  at  least  half  an  hoar;  and 
Lord  B.  during  that  time  conversed  with  a  gentleman  who  sat  next  him:  Mr.  C. 
settled  the  bill,  but  made  a  mistake  in  marking  the  club-room,  which  might  arise 
firom  agitation ;  he  marked  Lord  B.  as  absent,  though  he  was  there.  Mr.  C.  then 
went  out,  and  a  Mr.  Donston  followed  him,  of  whom  Mr.  C.  asked  if  he  had  been 
short  with  Lord  B.  in  what  he  said  last  to  him ;  to  which  Mr.  Donston  answered 
'*No/'  and  was  returning  into  the  room,  when  he  met  Lord  B.  coming  out.  Lord 
B.  said  to  Mr.  C,  *•  I  want  to  speak  to  you ;"  upon  which  they  both  called  the 
waiter,  and  were  shown  into  a  small  room,  and  the  waiter  left  -a  candle  in  the  room. 
Lord  B.  asked  Mr.  C.  if  he  meant  the  conversation  upon  game  to  Sir  C.  Sedley  or 
to  him;  upon  which  Mr.  C.  said,  ^-If  you  have  anything  to  say  we  had  better  shut 
the  door,  or  we  shall  be  heard/'  and  he  shut  the  door.  On  turning  from  the  door 
be  saw  Lord  B.'s  sword  half  drawn,  and  Lord  B.  said,  ^^  Draw,  draw !''  Mr.  C. 
drew,  and  thrust  at  Lord  B. ;  and  after  one  or  two  thrusts,  Mr.  0.  received  a  mor- 
tal wound,  of  which  he  died.  An  indictment  was  preferred  for  murder;  but  upon 
the  trial  the  peers  (123)  were  unanimous  that  it  was  manslaughter  only.(a) 

In  a  case  where  there  had  been  mutual  blows,  and  then,  upon  one  of  the  parties 
being  pushed  down  on  the  ground,  the  other  stamped  upon  his  stomach  and  belly 
with  great  force,  and  thereby  killed  him,  it  was  considered  to  be  only  manslaughter. 
The  deceased,  who  was  a  French  prisoner,  had  stolen  a  tobacco-box  firom  one  of  a 
party  of  French  prisoners  who  were  gambling,  and  was  chastised  by  some  of  the 
party  for  his  conduct,  and  a  clamor  was  raised  against  him.  As  he  passed  the 
prisoner,  who  was  sitting  at  a  table  and  much  intoxicated,  the  prisoner  got  up,  and 
*with  great  force  pushed  the  deceased  backwards  upon  the  ground.  The  rtygo 
deceased  got  up  again  and  struck  the  prisoner  two  or  three  blows  with  his  ^ 
doubled  fist  in  the  face,  and  one  blow  in  the  eye;  upon  which  the  prisoner  pushed 
the  deceased  backwards  again  in  the  same  manner,  and  gave  him,  as  he  lay  on  his 
back  upon  the  ground,  two  or  three  stamps  with  great  force  with  his  right  foot  on 
the  stomach  and  belly ;  and  afterwards,  when  the  deceased  arose  on  his  seat  and  was 
sitting,  gave  him  a  strong  kick  in  the  face ;  the  blood  came  out  of  the  mouth  and 
nose  of  the  deceased,  and  he  fell  backwards,  and  died  on  the  next  day.  The  stamps 
upon  the  stomach  and  belly  were  the  cause  of  his  death.  The  prisoner  was  con- 
victed of  murder,  on  the  ground  that  the  violence  which  caused  the  death  was  not 
excused  by  heat  of  blood  :  but  the  learned  Judge  by  whom  the  prisoner  was  tried, 
thinking  that  the  case  required  further  consideration,  reserved  it  for  that  purpose, 
and  the  Judges  were  of  opinion  that  it  was  only  a  case  of  manslaughter. (6) 

A.  uses  provoking  language  or  behavior  towards  B.,  and  B.  strikes  him,  upon 
which  a  combat  ensues,  in  which  A.  is  killed,  this  is  holden  to  be  manslaughter; 
lor  it  was  a  sudden  affray,  and  they  fought  upon  equal  terms ;  and  in  such  XK)mbats, 
upon  sudden  quarrels,  it  matters  not  who  gave  the  first  blow.(c)  But  it  would  be 
otherwise,  if  the  terms  were  not  equal,  and  if  the  party  killing  sought  or  took  undue 
advantage;  as  if  B.,  in  the  foregoing  case,  had  drawn  his  sword,  and  made  a  pass  at 
A.,  the  sword  of  A.  being  then  undrawn,  and  thereupon  A.  had  drawn,  and  a  com- 
bat had  ensued,  in  which  A.  had  been  killed ;  for  this  would  have  been  murder,  in- 
asmuch as  B.,  by  making  the  pass,  his  adversary's  sword  being  undrawn,  showed 
that  he  sought  his  blood. (cT)  And  A.'s  endeavor  to  defend  himself,  which  he  had 
a  right  to  do,  will  not  excuse  B. ;  but  if  B.  had  first  drawn,  and  forborne  till  his 
adversary  had  drawn  too,  it  had  been  no  more  than  manslaughter,  (e) 

And  such  an  indulgence  is  shown  to  the  frailty  of  human  nature,  that  where  two 
persons,  who  have  formerly  fought  on  malice,  are  afterwards,  to  all  appearance,  re- 
conciled, and  fight  again  on  a  ftesh  quarrel,  it  shall  not  be  presumed  that  they  were 
Knoved  by  the  old  grudge,  imless  it  appear  by  the  whole  circumstances  of  the  case.(/)* 

(a)  Rex  V.  Lord  Byron,  11  St.  Tr.  1177. 

{b)  Rex  V.  Ayes,  MS.,  Bayley,  J.,  and  R  &  R.  166.         (c)  Post.  295;  1  Hale  456. 

{d)  1  Hawk.  P.  G.  c.  31,  s.  27  ;  Post.  295.     And  see  ante^  p.  731. 

(e)  1  Hawk.  P.  C.  c.  31,  s.  28 :  Post.  295. 

(/)  1  Hawk.  P.  C.  c.  31,  8.  30;  1  Hale  452. 


^  If  a  prisoner,  upon  meeting  her  adversary  unexpectedly,  who  had  interrupted  her  upon 
Imwfal  road  and  in  her  lawful  pursuit,  accepted  the  fight,  when  she  might  have  a^ovd,^^ 


/^ 
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Though,  from  the  preceding  cases,  it  appears  that  not  only  the  occasion  most  be 
sudden,  but  that  the  party  assaulted  must  be  put  upon  an  equal  footing  in  point  of 
defence  at  the  onset,  to  save  the  party  making  the  first  assault  and  killing  from  the 
guilt  of  murder;  yet  if,  on  any  sudden  quarrel,  blows  pass  without  any  intention  to 
kill  or  injure  another  materially,  and  in  the  course  of  the  scuffle,  after  the  parties 
are  heated  by  the  contest,  one  kill  the  other  with  a  deadly  weapon,  it  wiU  only 
^79^1  ^™^^^^  ^  manslaughter.  ((/)  But  we  have  seen  that  the  conclusion  would  be 
-'  '''different  if  there  were  any  previous  intention  or  preparation  to  use  such  a 
weapon  in  the  course  of  the  affray. (A) 

John  Taylor,  a  Scotch  soldier,  and  two  other  Scotchmen,  were  drinking  together 
in  an  alehouse,  when  some  servants  to  the  owner  of  the  house,  who  were  also  drinkiog 
in  another  box  abused  the  Scotch  nation,  and  used  several  provoking  ezprestnons 
towards  Taylor  and  his  company,  on  which  Taylor  struck  one  of  the  servants  with  a 
small  rattan  cane,  not  bigger  than  a  man's  little  finger,  and  another  of  the  Scotchmen 
struck  the  same  servant  with  his  fist ;  the  servant  who  was  struck  went  out  of  the  room 
into  the  yard,  to  fetch  his  fellow-servants  to  turn  Taylor  and  his  company  out  of  the 
room ;  and,  in  the  meantime,  an  altercation  ensued  between  Taylor  and  the  deceased, 
who  was  the  owner  of  the  house,  but  not  the  occupier,  and  who  had  come  into  die 
room  afler  the  servant  went  into  the  yard.     He  insisted  that  Taylor  should  pay  for 
his  liquor,  and  go  out  of  the  house ;  and  Taylor,  afler  some  further  altercation  wis 
going  away,  when  the  deceased  laid  hold  of  him  by  the  collar,  and  said,  ^'  he  should 
not  go  away  till  he  had  paid  for  the  liquor ;"  and  then  threw  him  down  a<rainst  a  settle. 
Taylor  then  paid  for  the  liquor ;  whereupon  the  deceased  laid  hold  of  him  again  bj 
the  collar,  and  shoved  him  out  of  the  room  into  the  passage ;  and  Taylor  then  said, 
**  that  he  did  not  mind  killing  an  Englishman  more  than  eating  a  mess  of  crowdy." 
The  servant  who  had  been  originally  struck  with  the  cane,  then  came  and  assisted 
the  deceased,  who  had  hold  of  Taylor's  collar ;  and  together  they  violently  pushed 
him  out  of  the  door  of  the  alehouse ;  whereupon  Taylor  instantly  turned  round, 
drew  his  sword,  and  gave  the  deceased  the  mortal  wound.     This  was  adjudged  man- 
slaughter, (t) 

The  prisoner,  a  shoemaker,  lived  near  the  deceased.  One  afternoon  the  prisoner, 
very  much  intoxicated  by  liquor,  passed  accidentally  by  the  house  of  the  deceased's 
mother,  while  the  deceased  was  thatching  an  adjacent  bam.  They  entered  into 
conversation ;  but  on  the  prisoner's  abusing  the  mother  and  sister  of  the  deceased, 
very  high  words  arose  on  both  sides,  and  they  placed  themselves  in  a  posture  to  fight 
The  mother  of  the  deceased,  hearing  them  quarrel,  came  out  of  her  house,  threw 
water  over  the  prisoner,  hit  him  in  the  face  with  her  hand,  and  prevented  them 
from  boxing.  The  prisoner  went  into  his  own  house ;  and  in  a  few  minutes  came 
out  again,  and  sat  himself  down  upon  a  bench  before  his  garden  gate,  at  a  small 
distance  from  the  door  of  his  house,  with  a  shoemaker's  knife  in  his  hand,  with 
which  he  was  cutting  the  heel  of  a  shoe.  The  deceased  having  finished  his  thatching, 
was  returning,  in  his  way  home,  by  the  prisoner's  house ;  and  on  passing  the  pns- 
oner,  as  he  sat  on  the  bench,  the  deceased  called  out  to  him,  "  Are  you  not  an  aggn* 
vating  rascal  ?"  The  prisoner  replied,  "  What  will  you  be,  when  you  are  got  from 
your  master's  feet?"  On  which  the  deceased  seized  the  prisoner  by  the  collar,  and 
dragging  him  off  the  bench,  they  both  rolled  down  into  the  cartway.  While  thej 
were  struggling  and  fighting,  the  prisoner  underneath,  and  the  deceased  upon  him, 
the  deceased  cried  out,  "  You  rogue,  what  do  you  do  with  that  knife  in  your 
*7Q41  *^^°^  ^'  ^^^  made  an  attempt  to  secure  it ;  but  the  prisoner  kept  striking 
^  about  with  one  hand,  and  held  the  deceased  so  hard  with  the  other  hand, 
that  the  deceased  could  not  disengage  himself.  He  made,  however,  a  vigorous  effort, 
and  by  that  means  drew  the  prisoner  from  the  ground ;  and  during  this  struggle  the 
prisoner  gave  a  blow,  on  which  the  deceased  immediatcdy  exclaimed,  "  The  rogue  has 

(ff)  1  East  P.  C.  c.  5,  8.  26,  p.  243.  (A)  Ante,  p.  731. 

(i)  Rex  V.  Taylor,  6  Burr.  2793 ;  1  Hawk.  P.  C.  c.  31,  8.  39, 

it  by  passing  on ;  the  provocation  being  sudden  and  nnexpected,  the  law  will  not  presooe 
the  killing  to  have  been  npon  the  ancient  grudge,  but  npoa  the  insiilt  given  bj  itsFphV 
her  on  the  way,  and  it  would  be  manslaughter :  Gopeland  v.  State,  7  Hnmpli*  4Y9. 
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l>bed  me  to  the  heart;  I  am  a  dead  man;"  and  expired.  Upon  inspection,  it 
peared  that  he  had  received  three  wounds,  one  very  small  on  the  right  hreast ; 
other  on  the  left  thigh,  two  inches  deep,  and  half  an  inch  wide ;  and  the  mortal 
and  on  the  left  hreast.  After  great  argument  and  consideration,  the  Judges 
^etmined  that  the  offence  was  only  manslaughter. (A;) 

It  appears  that  the  Judges  thought  in  this  case,  that  there  was  not  sufficient  evi- 
nce that  the  prisoner  lay  in  wait  for  the  deceased,  with  a  malicious  design  to  provoke 
n,  and  under  that  color,  to  revenge  his  former  quarrel,  hy  stabbing  him,  which 
uld  have  made  it  murder.  On  the  contrary,  he  had  composed  himself  to  work  at 
»  own  door,  in  a  summer's  evening ;  and  when  the  deceased  passed  by,  neither 
looked  him  by  word  or  gesture.  The  deceased  began  first  by  ill  language,  and 
erwards  by  collaring  and  dragging  him  from  his  seat  and  rolling  him  in  the  road, 
le  knife  was  used  openly  before  the  deceased  came  by,  and  not  concealed  from  the 
itanders;  though  the  deceased  in  his  passion  did  not  perceive  it  till  they  were 
^  down.  And  though  the  prisoner  was  not  justifiable  in  using  such  a  weapon 
such  an  occasion,  yet  it  being  already  in  his  hand,  and  the  attack  upon  him  very 
•lent  and  sudden,  the  Judges  thought  that  the  offence  only  amounted  to  man- 
lu^ter ;  and  the  prisoner  was  recommended  for  a  pardon. (/) 
Upon  an  indictment  for  maliciously  cutting,  it  appeared  that  the  prisoner  and  the 
laeeutor,  both  being  intoxicated,  a  quarrel  ensued;  the  prosecutor  struck  the  first 
(Wj  and  they  fought  for  a  few  minutes,  when  the  prisoner  ran  back  a  short  distance, 
1  the  prosecutor  pursued,  and  overtook  him,  on  which  the  prisoner,  who  had 
:en  out  his  knife  in  his  retreat,  gave  the  prosecutor  a  cut  across  the  abdomen, 
rky  J.  A.  J.,  *'  The  question  I  shall  leave  to  the  jury  is  this,  whether  the  prisoner 
I  back  with  a  malicious  intention  of  getting  out  his  knife  to  inflict  an  injury  on 
I  prosecutor,  and  so  to  gain  an  advantage  in  the  conflict  f  for  if  he  did,  notwith- 
nding  the  previous  fighting  between  them  on  equal  terms,  and  the  prosecutor 
ring  struck  the  first  blow,  I  am  of  opinion  that  if  death  had  ensued,  the  crime 
old  have  been  murder ;  or  whether  the  prisoner,  bond  Jide,  ran  away  from  the 
laecutor  with  intention  to  escape  from  an  adversary  of  superior  strength,  but 
ling  himself  pursued,  drew  his  knife  to  defend  himself?  as  in  this  latter  case,  if 
»  prosecutor  had  been  killed,  the  crime  would  have  been  manslaughter  only.''(m) 
On  an  indictment  for  manslaughter  it  appeared  that  the  prisoner,  a  blind  man, 
1  the  deceased  were  at  a  public  house,  and  a  ^dispute  arose  between  them  r*fjQc 
lut  a  bet.  The  prisoner  said  he  had  won,  and  the  deceased  refused  to  pay ;  ^ 
I  prisoner  went  to  lay  hold  of  him,  and  the  deceased  pushed  him  away;  the 
soner  went  again  to  lay  hold  of  the  deceased,  and  was  again  pushed  away;  they 
in  got  hold  of  each  other  and  there  was  a  struggle,  and  they  pushed  about  from 
i  side  to  another ;  no  blows  were  struck,  but  there  were  three  falls,  and  the  de- 
sed  fell  undermost  each  time,  and  the  third  time  the  prisoner's  knees  came  upon 
I  lower  part  of  the  stomach  of  the  deceased,  and  ruptured  the  intestines,  which 
itare  caused  the  death.  Patteson,  J.,  told  the  jury  that  "  all  struggles  in  anger, 
ether  by  fighting,  or  wrestling,  or  any  other  mode — all  kinds  of  contests  in  anger, 

unlawful.  And  if  you  think  the  deceased's  death  was  occasioned  by  an  act  of 
:  prisoner  in  a  struggle  of  that  kind,  I  cannot  tell  you  that  it  does  not  amount  to 
nalaughter.  If  the  prisoner  was  struggling,  but  did  not  attempt  to  throw  him,  I 
»ald  tell  you  it  is  not  a  case  of  manslunghter;  but  it  is  for  you  to  say  whether 
it  18  the  fact  or  not.  If  the  prisoner  laid  hold  of  the  deceased  in  anger,  and 
Bggled  with  him  and  threw  him,  then  it  is  a  case  of  manslaughter.  If  you  can 
leet  from  the  circumstances  that  the  prisoner  was  pulled  down  against  his  will, 
I,  in  consequence,  fell  upon  the  deceased,  then  he  will  not  be  guilty.  But  there 
!»  not  seem  anything  in  the  evidence  to  show  that  the  prisoner  evinced  any  dispo- 
ion  to  give  up  the  contest ;  on  the  contrary,  it  appears  that  the  contest  was  con- 
ned till  the  f{dl,  which  occasioned  the  death.     You  have  been  told  by  the  counsel 

the  prisoner  that  you  must  be  satisfied  that  the  death  was  occasioned  by  the 

k)  Rex  V.  Snow,  1  Leach  151. 

i)  1  East  P.  C.  c.  5,  8  26,  p.  245,  who  cites  Sergeant  Foster's  MS. 

W)  Bex  r.  Kessal,  1  G.  &  P.  437  (12  E.  C.  L.  R.) ;  Rex  v.  Taylor,  iupra,  note  (t),  and 

I  ••  Snow,  npra  (k),  had  been  cited  for  the  prisoner. 
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wilful  act  of  the  prisoner.  In  one  sense  of  the  word  *  wilful '  I  agree  with  him.  I 
take  it  for  granted  he  does  not  mean  by  it  malicious  or  intending -to  do  injury,  but 
that  it  must  be  an  act  of  the  will,  and  that  it  must  be  shown  that  the  prisoner  at- 
tempted to  throw  the  deceased.  They  had  no  right  to  struggle  in  this  way ;  if  it 
had  been  an  amicable  contest  in  wrestling,  to  see  who  was  the  best  man,  that  would 
be  quite  a  different  matter."(w) 

It  is  said,  that  he  shall  be  adjudged  guilty  of  manslaughter,  who,  seeing  two 
persons  fighting  together  on  a  private  quarrel,  whether  sudden  or  malicious,  takes 
part  with  one  of  them,  and  kills  the  other.(o)     And  it  seems  clear  that  if  a  master, 
maliciously  intending  to  kill  another,  take  his  servants  with  him  without  acquainting 
them  with  his  purpose,  and  meet  his  adversary,  and  fight  with  him,  and  the  8e^ 
vants,  seeing  their  master  engaged,  take  part  with  him,  and  kill  the  other,  they 
would  be  guilty  of  manslaughter  only,  but  the  master  of  murder.(2))     From  this  it 
follows,  d  fortiori^  that  if  a  man's  servant  or  friend,  or  even  a  stranger,  coming  sud- 
denly, and  seeing  him  fighting  with  another  man,  side  with  him,  and  kill  the  other 
man,  or  seeing  his  sword  broken  send  him  another,  wherewith  he  kills  the  other 
man,  such  servant,  friend,  or  stranger,  will  be  only  guilty  of  manslaughter. (^)    Bat 
i^»{\o-y  this  supposes  that  the  person  interfering  does  not  know  that  *the  fighting  is 
^  upon  malice;  for  though  if  A.  and  B.  fight  upon  malice,  and  C,  the  friend 
or  servant  of  A.,  not  being  acquainted  therewith,  come  in  and  take  part  against  B., 
and  kill  him,  this  (though  murder  in  A.)-  is  only  manslaughter  in  C. ',  yet  it  would 
be  otherwise,  if  C.  had  known  that  the  fighting  was  upon  malice,  for  then  it  would 
be  murder  in  both.     If  A.,  having  been  assaulted,  retreats  as  far  as  he  can,  and  then 
his  servant  kills  the  assailant,  it  will  be  only  homicide  9e  defendendo ;  but  if  the 
servant  had  killed  him  before  the  master  had  retreated  as  far  as  he  could,  it  would 
have  been  manslaughter  in  the  servant.     And  the  law  is  the  same  in  the  case  of  the 
master  killing  the  other  in  defence  of  the  servant. (r) 

Where  Ferdinando  Gary  and  Oseband  were  in  a  field  fighting  upon  a  quarrel,  and 
Sir  M.  Gary  casually  riding  by,  and  seeing  them  in  fight,  and  his  kinsman  one  of 
them,  rode  in,  drew  his  sword,  thrust  Oseband  through  and  killed  him )  Goke,  C  J-, 
and  the  rest  of  the  Court  agreed  that  this  is  clearly  but  manslaughter  in  him,  and 
murder  in  the  other;  for  the  one  may  have  malice  and  the  other  not;  he  may  come 
in  by  chance,  and  so  kill  the  other.(s) 

If  two  persons  be  fighting,  and  another  interfere  with  intent  to  part  them,  but  do 
not  signify  such  intent,  and  he  be  killed  by  one  of  the  combatants,  this  is  but  man- 
slaughter.(0  ^^^  ^  ^  third  person  should  take  up  the  cause  of  one  who  has  been 
worsted  in  mutual  combat,  and  should  attack  the  conqueror,  and  be  killed  bj  him, 
the  killing  would,  it  seems,  be  manslaughter.  A.  and  B.  were  walking  together  in 
Fleet  Street,  and  B.  gave  some  provoking  language  to  A.,  who,  thereupon,  gave  B. 
a  box  on  the  ear,  upon  which  they  closed,  and  B.  was  thrown  down,  and  his  arm 
broken.  Presently  B.  ran  to  his  brother's  house,  which  was  hard  by;  and  C,  his 
brother,  taking  the  alarm,  came  out  with  his  sword  drawn,  and  made  towards  A., 
who  retreated  ten  or  twelve  yards ;  and  C.  pursuing  him,  A.  drew  his  sword,  made 
a  pass  at  G.,  and  killed  him.  A.  being  indicted  for  murder,  the  Court  directed  the 
jury  to  find  it  manslaughter,  not  murder,  because  it  was  upon  a  sudden  falling  out, 
not  se  dejmdendo^  partly  because  A.  made  the  first  breach  of  the  peace  by  striking 
B. ;  and  partly  because,  unless  he  had  fied  as  far  as  might  be,  it  could  not  be  said 
to  be  in  his  own  defence ;  and  it  appeared  plainly  upon  the  evidence,  that  he  might 
have  retreated  out  of  danger,  and  that  his  stepping  back  was  rather  to  have  an 
opportunity  to  draw  his  sword,  and  with  more  advantage  to  come  upon  C,  than  to 
avoid  him ;  and  accordingly,  at  last,  it  was  found  manslaughter.(i«) 

(n)  Reg.  V.  Ganiff,  9  G.  &  P.  359  (38  E.  G.  L.  R  ). 

(o)  1  Hawk.  P.  C.  c.  31,  s.  36. 

Ip)  1  Hawk.  P.  G.  c.  31,  a.  55 ;  I  Hale  438 ;  Plow  Gom.  100  ft,  Rex  v.  Salisbnrjr. 

\q)  1  Hawk.  P.  G.  c.  31,  s.  56  *,  1  Bast  P.  G.  c.  5,  s.  58,  p.  290. 

(r)  1  East  P.  G.  c.  5,  s.  58,  p.  292,  and  the  antboritiea  there  cited ;  I  Hale  484.  So 
Tremaia  says  that  a  servanl  may  kill  a  man  to  save  the  life  of  his  master,  if  he  cannot 
otherwise  escape :  21  H.  7,  c.  39;  Plow.  Gom.  100;  1  MS.  Sam. 

(«)  Rex  V.  Gary,  3  Balst.  206 ;  s.  c,  1  RoUe  R.  407,  as  Rex  v.  Garew. 

\t)  1  East  P.  G.  c.  5,  8.  59,  p.  292 ;  Kel.  66. 

{u)  1  Hale  482,  483.    A  case  at  Newgate,  1671. 
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Where  upon  an  indictment  for  wounding  under  the  9  Geo.  4,  c.  31,  it  appeared 
that  the  prisoner.and  the  prosecutor's  brother  were  fighting,  and  the  prosecutor  laid 
hold  of  the  prisoner  in  order  to  prevent  him  from  beating  his  brother,  and  held  him 
down  on  a  locker,  but  did  not  strike  him,  and  the  prisoner  then  stabbed  him ;  rn^nqn 
*the  jury  were  directed,  that  if  they  were  of  opinion  that  the  prosecutor  did  ^ 
nothing  more  than  was  necessary  to  prevent  the  prisoner  from  beating  his  brother, 
the  crime,  if  death  had  ensued,  would  have  been  murder;  but  if  they  thought  that 
the  prosecutor  did  more  than  was  necessary  to  prevent  the  prisoner  from  beating  the 
brother,  or  that  he  struck  any  blows,  then  it  would  have  b^n  manslaughter. (e;) 

A  party  of  men  were  playing  at  bowls,  when  two  of  them  fell  out  and  quarrelled; 
and  a  third  man  who  had  not  any  quarrel,  in  revenge  of  his  friend,  struck  the  other 
with  a  bowl,  of  which  blow  he  died ;  and  this  was  held  manslaughter,  because  it 
happened  upon  a  sudden  motion  in  revenge  of  his  friend.(t<7)  But  it  must  be  in-, 
tended  that  the  two  men  who  fell  out  were  actually  fighting  together  at  the  time  ; 
for  if  words  only  had  passed  between  them,  it  would  have  been  murder ;  nothing  but 
an  open  affray  or  striving  being  such  a  provocation  to  one  person  to  meddle  with  an 
iBJury  done  to  another  as  will  lessen  the  offence  to  manslaughter,  if  a  man  be  killed 
by  the  person  so  meddling,  (x) 

Though  Lord  Hale  and  others  appear  sometimes  to  intimate  a  distinction  between 
the  interference  of  servants  and  friends,  and  that  of  a  mere  stranger,  yet  the  limits 
between  them  do  not  appear  to  be  anywhere  actually  defined.  And  it  has  been  ob- 
served, that  the  nearer  or  more  remote  connection  of  the  parties  with  each  other 
seems  to  be  more  a  matter  of  observation  to  the  jury  as  to  the  probable  force  of  the 
provocation,  and  the  motive  which  induced  the  interference,  than  as  furnishing  any 
precise  rule  of  law  grounded  on  such  a  distinction. (^^ 

As  a  blow  aimed  with  malice  at  one  individual,  ana  by  mistake  or  accident  falling 
upon  another  and  killing  him.  will  amount  to  murder  ;(z)  so  if  a  blow  intended 
i^ainst  A.  and  lighting  on  B.  arose  from  such  a  sudden  transport  of  passion  as,  in 
case  A.  had  died  by  it,  would  have  reduced  the  offence  to  manslaughter,  the  fact 
will  admit  of  the  same  alleviation,  if  it  should  happen  to  kill  B.(a) 

A  widow  finding  that  one  of  her  sons  had  not  prepared  her  dinner  as  she  had 
directed  him  to  do,  began  to  scold  him,  upon  which  ho  made  her  some  very  impertinent 
answers,  which  put  her  in  a  passion,  and  she  took  up  a  small  piece  of  iron  used  as  a 
poker,  intending  to  frighten  him,  and  seeing  she  was  very  angry  he  ran  towards  the 
door  of  the  room,  when  she  threw  the  poker  at  him,  and  it  happened  that  the  de- 
ceased was  just  coming  in  at  the  moment,  and  the  iron  struck  him  on  the  head,  and 
caused  his  death;  Park,  J.  A.  J.,  told  the  jury,  ^^No  doubt  this  poor  woman  had 
no  more  intention  of  injuring  this  particular  child  than  I  have,  but  that  makes  no 
difference  in  law.  If  a  blow  is  aimed  at  an  individual  unlawfully — and  this  was 
undoubtedly  unlawful,  and  an  improper  mode  of  correction — and  strikes  another  and 
kills  him,  it  is  manslaughter,  and  there  is  no  doubt,  if  the  child  at  whom  the  (-4(700 
blow  was  aimed  had  been  struck,  and  died,  it  would  *have  been  manslaugh-  ^ 
Cer,  and  so  it  is  under  the  present  circumstances." (^) 

A  quarrel  arose  between  some  soldiers  and  a  number  of  keelmen  at  Sandgate; 
and  a  violent  affray  ensuing,  one  of  the  soldiers  was  stripped,  and  a  party  of  five  or 
six  came  up  and  beat  him  cruelly.  A  woman  called  out  from  a  window,  ^^  You 
rogues,  you  will  murder  the  man  !"  The  prisoner,  who  was  a  soldier,  had  before 
driven  part  of  the  mob  down  the  street  with  his  sword  in  the  scabbard ;  and  on  his 
return,  seeing  his  comrade  thus  used,  drew  his  sword,  and  bid  the  mob  stand  clear, 
Baying,  he  would  sweep  the  street ;  and,  on  their  pressing  on  him,  he  struck  at  them 
with  the  flat  side  of  the  sword  several  times ;  upon  which  they  fled,  and  he  pursued 
Ihenu     The  soldier  who  was  stripped  got  up,  and  ran  into  a  passage  to  save  himself. 


(; 


(p)  Rex  V.  Bourne,  5  G.  &  P.  120  (24  E.  C.  L.  R.),  Park,  J.  A.  J. 
[w)  12  Rep.  87. 

(z)  See  the  opinion  of  the  Jadges  in  Rex  v.  Haggett,  Kel.  59,  and  1  East  P.  C.  c.  5,  s. 
98,  pp.  328,  329. 

(y)  1  East  P.  C.  c.  5,  8.  58,  p.  292.  (i)  AnU,  p.  739. 

(a)  Fost.  262. 

\h)  Rex  V.  CoDoer,  7  C.  &  P.  438  (32  E.  C.  L.  R.),  Park,  J.  A.  J.,  and  Gaselee,  J. 
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The  prisoner  returned,  and  asked  if  they  had  murdered  his  comrade ;  and  the  people 
came  back,  and  assaulted  him  several  times,  and  then  ran  from  him.  He  sometimes 
brandished  his  sword ;  and  then  struck  fire  with  the  blade  of  it  upon  the  stones  of 
the  street,  calling  out  to  the  people  to  keep  off.  At  this  time  the  deceased,  who  had 
a  bluejacket  on,  and  might  be  mistaken  for  a  keelman,  was  going  along  about  fire 
yards  from  the  soldier;  but,  before  he  passed,  the  soldier  went  to  him,  and  struck 
him  on  the  head  with  his  sword,  of  which  blow  he  almost  immediately  expired.  It 
was  the  opinion  of  two  witnesses  that  if  the  soldier  had  not  drawn  his  sword,  they 
would  both  of  them  have  been  murdered.  The  Judges  were  clearly  of  opinion  that 
this  was  only  man8laughter.(c) 

S^,  HI. —  Cases  of  Resistance  to   Officers  of  Justice ;  to  Persons  acting  in  their 
'   Aid;  and  to  Private  Persons  lato/ully  interfering  to  apprehend  Felons^  or  to  pre- 
vent a  Breach  of  the  Peace, 

It  has  been  before  mentioned  as  a  general  rule,  that  where  persons  having  author- 
ity to  arrest  or  imprison,  and  using  the  proper  means  for  that  purpose,  are  resisted 
in  so  doing,  and  killed,  it  will  be  murder  in  all  who  take  part  in  such  resistance. ((f) 
But  this  protection  of  the  law  is  extended  only  to  persons  who  have  proper  authority, 
and  who  use  that  authority  in  a  proper  manner  ;(e)  wherefore  questions  of  nicety  and 
difficulty  have  frequently  arisen  upon  the  points  of  authority,  l^ality  of  process, 
notice,  and  regularity  of  proceeding )  and  as  the  consequence  of  defects  in  aoj  of 
these  particulars  is  in  general  that  the  offence  of  killing  the  person  resisted,  is  exten- 
uated to  manslaughter,  it  will  be  proper  in  this  place  to  consider  some  of  those  qaes- 
tions  which  have  met  with  judicial  decision.* 

^irqq-i  A  special  constable,  duly  appointed  under  the  1  &  2  Will.  4,  c.  41,  remains 
^  a  constable  until  his  services  are  either  determined  *or  suspended  under  sec. 
9.  Upon  an  indictment  for  the  murder  of  J.  Nutt,  it  appeared  that  Nutt  was  ap- 
pointed on  the  9th  of  February,  1832,  by  two  justices,  in  writing,  and  under  their 
hands,  ^*  to  act  as  a  special  constable  for  the  parish  of  St.  George,  until  he  receiTed 
notice  that  his  service  is  suspended  or  determined."  Nutt  was  killed  in  conyeying 
a  prisoner  to  the  station-house  on  the  16th  of  August,  1840  ;  it  was  objected  that 
Nutt  did  not  continue  a  special  constable  till  that  time )  but  it  was  held  that  the 
appointment  was  indefinite  in  point  of  time,  and  remained  valid  and  in  force  till  it 
was  either  suspended  or  determined  under  sec.  9,  and  as  Nutt's  appointment  was 
not  shown  to  have  been  determined,  he  continued  to  be  a  special  constable  under 
the  Act  on  the  16th  of  August,  1840,  and  had  then,  under  sec.  5,  all  the  ordioaiy 
powers  of  a  common  con8table.(/) 

The  authority  to  arrest  and  imprison  is  greater  in  cases  of  felony  than  in  matters 
of  mere  misdemeanor ;  and  lest  of  all  in  civil  suits. 

If  a  felony  be  committed,  and  the  felon  fly  from  justice,  or  a  dangerous  wound  he 
given,  it  is  the  duty  of  every  man  to  use  his  best  endeavors  to  prevent  an  escape; 
and  in  such  cases,  if  fresh  suit  bo  made,  and  d  fortiori,  if  hue  and  cry  be  levied,  all 
who  join  in  aid  of  those,  who  began  the  pursuit,  will  be  under  the  same  protection 
of  the  law;  and  the  same  rule  holds,  if  a  felon,  afler  arrest,  break  away  as  he  is 
being  carried  to  gaol,  and  his  pursuers  cannot  retake  him  without  killing  hiffl.(^) 
Thus,  where  upon  a  robbery  committed  by  several,  the  party  robbed  raised  hue  and 


[e)  Brown's  case,  1  Leach  148 ;  I  East  P.  C.  c.  5,  s.  27,  pp.  245,  246. 

i)  Ante,  p.  732.  («)  Post  319. 

(/)  Reg.  V.  Porter,  9  C.  &  P.  778  (38  E.  C.  L.  R.),  Coleridge.  J. 

(g)  1  Hale  489,  490;  1  Hawk.  P.  G.  c.  28,  s.  11 ;  Post.  309;  I  East  P.  C.  c.  5,  B.67,p. 
298. 

1  Where  one  man  is  unlawfully  restrained  of  his  liberty,  and  kills  the  aggreMor,  tbe 
offence  is  onlj  manslaaghter,  unless  attended  with  circumstances  of  great  cruelty  asd 
barbarity.  But  when  the  restraint  is  upon  one  man  by  another,  so  far  as  to  prevent  the 
former  from  doing  what  the  latter  may  lawAiUj  resist  his  doing,  and  the  person  reatmiB^ 
in  that  manner  and  for  that  cause  kill  the  other,  it  is  murder:  State  o.  Cratoo,  6  Ired;  1<^ 
See  also  Comm.  v.  Drew,  4  Mass.  391  ;  Boyd  v.  State,  17  Geo.  194;  Brooks  v.  Ooas*  U 
P.  P.  Smith  352;  Comm.  v.  Casey,  12  Cush.  246;  Comm.  v.  M'Laaghliii,  IbM.  616. 
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Bij,  and  the  country  pursued  the  robbers,  and  bne  of  the  pursuers  was  killed  by 
Dne  of  the  robbers,  it  was  held  that  this  was  murder,  because  the  country,  upon  hue 
ind  cry  levied,  are  authorized  by  law  to  pursue  and  apprehend  the  malefactors ;  and 
tliat,  although  there  were  no  warrant  of  a  justice  of  the  peace,  to  raise  hue  and  cry, 
Dor  any  constable  in  the  pursuit,  yet  the  hue  and  cry  was  a  good  warrant  in  law  for 
^e  pursuers  to  apprehend  the  felons ;  and  that,  therefore,  the  killing  of  any  of  the 
pursuers  was  murder.  (A) 

But  where  private  persons  use  their  endeavors  to  bring  felons  to  justice,  some 
oautions  ought  to  be  observed.  In  the  first  place,  it  should  be  ascertained  that  a 
felony  has  actually  been  committed,  or  that  an  actual  attempt  to  commit  a  felony  is 
being  made  by  the  party  arrested  ;  for  if  that  be  not  the  case,  no  suspicion,  however 
irell  grounded,  will  bring  the  person  so  interposing  within  the  protection,  which  the 
law  extends  to  persons  acting  with  proper  authority  (t)  If  it  is  clear  that  a  felony 
baa  been  committed,  the  next  consideration  will  be,  whether  it  was  committed  by 
the  person  intended  to  be  pursued  or  arrested ;  for,  supposing  a  felony  to  have  been 
ictnally  committed,  but  not  by  the  person  arrested  or  pursued  upon  suspicion,  this 
niapicion,  though  probably  well  founded,  will  not  bring  the  person  endeavoring  to 
urrest  or  imprison  within  the  protection  of  the  law,  so  far  as  to  excuse  him 
*fit>m  the  guilt  of  manslaughter,  if  he  should  kill :  or,  on  the  other  hand,  r^onn 
to  make  the  killing  of  him  amount  to  murder.  It  seems  that,  in  either  case,  *- 
it  would  only  be  manslaughter ;  the  one  not  having  used  due  diligence  to  be  ap- 
prised of  the  truth  of  the  fact,  the  other  not  having  submitted  and  rendered  him- 
lelf  to  justice.  (A;) 

Upon  an  indictment  for  wounding  it  appeared  that  the  prisoner  had  asked  leave 
'jo  take  a  basket  of  ashes  from  the  prosecutor's  ashpit,  which  he  was  permitted  to 
lo.  As  he  was  carrying  away  the  ashes  the  prosecutor's  apprentice  saw  the  spout 
>f  a  new  tea-kettle  which  had  stood  on  a  shelf  near  the  ashpit,  among  the  ashes,  and 
tiaving  given  the  alarm,  the  prosecutor  seized  the  prisoner  to  detain  him  while  a 
sonatable  was  sent  for;  the  prisoner  resisted,  and  in  the  struggle  both  fell,  and  the 
prisoner  cut  the  prosecutor  with  a  knife  ;  a  rattle  of  copper  had  been  heard  while 
:he  prisoner  was  at  the  ash-pit ;  it  was  objected  that  the  prosecutor  had  no  right  to 
lelain  the  prisoner.  Alderson,  B.,  **  That  will  depend  on  whether  the  jury  are 
latifified  that  the  prisoner  had  in  fact  stolen  the  tea-kettle.  If  he  had  stolen  the 
;ea-kettle,  the  prosecutor  had  a  right  to  detain  him,  and  this  wounding  will  be 
relony."(/) 

Where  Headley,  being  called  up  in  the  night  by  one  of  his  servants,  found  that 
lis  stable  had  been  attempted,  and  the  door  cut  in  such  a  manner  that  the  bolt  was 
ncposed,  and  found  the  prisoner  and  another  person  concealed  in  the  yard ;  and  a 
iteel  instrument  was  also  found,  by  which  the  door  of  the  stable  appeared  to  have  been 
mt,  and  some  housebreaking  instruments  were  also  found  near  the  spot  where  the 
MrisoQer  and  his  companion  were  concealed,  and  under  these  circumstances  they  had 
>eeii  apprehended  and  detained  by  Headley  and  his  servant,  and  during  such  de- 
motion, and  in  the  course  of  the  same  night,  the  prisoner  had  cut  Headley*s  servant 
rith  a  knife,  a  point  was  made  that  such  cutting  was  not  within  the  43  Geo.  3,  c. 
^8,  OQ  the  ground  that  the  prisoner  was  not  lawfully  in  custody,  there  being  no 
rarrant,  and  an  attempt  to  commit  a  felony  being  only  a  misdemeanor.  But  the 
Tudges  held  that  the  prisoner  being  detected  in  the  night  attempting  to  commit  a 
ekwy,  might  be  lawfully  detained  without  a  warrant,  until  he  could  be  carried 
^ore  a  magistrate,  (m) 

These  distinctions  between  officers  and  private  persons  proceed  upon  the  principle 

!k)  Jftcksoo's  case,  1  Hale  464,  ante^  p.  736. 
t)  2  Inst.  52,  172;  Post.  318;  Samuel  v.  Payne,  Dougl.  359.     And  in  Cox  v,  Wirrall, 
^ro.  Jac.  193,  il  was  bolden  that,  without  a  fact,  suspicion  is  no  cause  of  arrest ;  and  6 
fi4.  4,  3,  5  Hen.  7,  5,  7  Hen.  4,  35,  are  cited. 
(k)  1  Hale  490;  Font.  318. 

h)  Reg.  r.  Price,  8  C.  &  P.  282  (34  E.  C.  L.  R.),  Alderson,  B. 

{m)  Rex  V.  Hunt,  R.  k  M.  C.  C.  93, />o«/,  Book  III.,  chap.  x.     See  Rex  r.  Howarth,  R.  k 
C.CG.R.  207, /K>t<,  p.  816,  particularly.     In  Ex  parte  Krans,  1  B.  &  C.  261  (8  B.  C.  L.  R.) 
I^bboit,  G.  J.,  said,  *'  it  is  lawful  for  any  person  to  take  into  custody  a  man  charged  with 
ilioaly,  Ai^d  kfe^P  htm  until  he  can  be  taken  before  a  magistrate." 
VOL.  I.— 41 
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of  discouraging  persons  from  proceeding  to  extremities  upon  their  own  private  siu- 
picion  or  authority.     And  upon  this  principle,  it  appears  to  have  been  considered, 
that  a  private  person  is  not  bound  to  arrest  any  one  standing  indict^  for  felony 
against  whom  no  warrant  can  be  produced  at  the  time ;  and,  therefore,  the  law  does 
not  hold  out  the  same  indemnity  to  such  person,  as  it  does  to  constables  and  other 
peace  officers,  who  are  ex  officio^  not  merely  permitted,  but  enjoined  by  law,  to 
♦ftfll  1   ^^^^^^  ^^®  parties,  as  well  on  probable  suspicion  of  felony,  as  in  case  of  *feloDy 
-*    actually  committed  ;  and  who  may  therefore  well  arrest  upon  the  finding  of 
the  fact  by  the  grand   inquest  on  oath,  which  is  suspicion   grounded  on  high 
authority. (71)     ]  n  this  case,  however,  it  might  perhaps  be  well  contended,  that  a 
person  arresting  another  with  the  knowledge  of  the  indictment  having  been  found, 
cannot  be  properly  considered  as  acting  upon  his  own  private  suspicion  or  authority; 
and  ought,  therefore  to  have  the  same  protection  as  the  officer  of  justice.     And  it 
seems  agreed  that  the  indictment  found  is  a  good  cause  of  arrest  by  private  perHoos, 
if  it  may  be  made  without  the  death  of  the  felon  ]{p)  but  it  is  said,  that,  if  he  be 
killed,  their  justification  must  depend  upon  the  fact  of  the  party's  guilt,  which  it 
will  be  incumbent  on  them  to  make  out  ]  otherwise,  they  will  be  guilty  of  man- 
slaughter. (  p) 

Even  in  the  case  of  a  constable,  it  was  formerly  supposed  to  be  necessary  that 
there  should  have  been  a  felony  committed  in  fact,  which  the  constable  must  hare 
ascertained  at  his  peril )  but  it  has  since  been  determined,  that  a  peace  officer  may 
justify  an  arrest  on  a  charge  of  felony,  on  reasonable  cause  of  suspicion,  without  a 
warrant ;  although  it  should  afterwards  appear  that  no  felony  had  been  committed.(^) 
And  where  a  private  person  suspecting  another  of  felony,  has  laid  his  grounds  of 
suspicion  before  a  constable,  and  required  his  assistance  to  take  him,  the  constable 
may  justify  killing  the  party,  if  he  fly,  and  cannot  otherwise  be  taken,  though  in 
truth  he  were  innocent.  But  in  such  case,  where  no  hue  and  cry  is  levied,  the  party 
suspecting  ought  to  be  present,  as  the  justification  must  be  that  the  constable  did 
aid  him  in  taking  the  party  suspected  ]  and  the  constable  ought  to  be  informed 
of  the  grounds  of  suspicion,  that  he  may  judge  of  the  reasonableness  of  it.(f) 
^'  There  is  this  distinction  between  a  private  individual  and  a  constable ;  in  order  (0 
justify  the  former  in  causing  the  imprisonment  of  a  person,  he  must  not  only  make 
out  a  reasonable  ground  of  suspicion,  but  he  must  prove  that  a  felony  has  actuallj 
been  committed ;  whereas  a  constable,  having  reasonable  ground  to  suspect  that  a 
felony  has  been  committed,  is  authorized  to  detain  the  party  suspected  until  inquiry 
can  be  made  by  the  proper  authorities." («) 

A  magistrate  has  no  authority  to  detain  a  person  known  to  him  till  some  other 
person  makes  a  charge  against  him ;  before  he  detains  a  person  known,  he  ought  to 
have  a  charge  actually  made.  Upon  an  indictment  for  false  imprisonment  of  one 
Smyth,  it  appeared  that  Smyth  went  to  a  police  office,  where  two  magistrates  were 
^Q^n-i  sitting,  to  make  a  complaint,  which  was  dismissed,  and  he  '''was  retiring,  when 
^  one  of  the  magistrates  said,  ^'  Stop  him,  shut  the  door,  don't  let  that  mao 
escape.  Where  is  the  person  that  has  got  the  information  to  lay  against  him  for 
tampering  with  the  due  course  of  justice  V  On  which  he  was  detained.  For  the 
defendants  it  was  opened,  that  the  magistrates  were  informed  that  an  officer  had  a 
complaint  to  make  against  Smyth  for  having  tampered  with  the  due  course  of 

(n)  2  Hale  84,  85,  87,  91,  93,  ted  vide;  1  Hale  489,  490.  Hawkins,  in  allodingtotbe 
power  of  arrest  by  officers  in  this  case,  gives  as  a  reason  that  there  is  a  charge  against  the 
party  on  record :  1  Hawk.  P.  C.  c.  2§,  s  12.  But  upon  this  it  is  remarked  that  it  does 
not  readily  occur  why  officers  only  can  take  notice  of  the  charge  on  record :  1  East  P.  C. 
c.  6,  8.  68,  p.  300. 

(0)  Dalt.  c.  170,  s.  6 ;  1  East  P.  C.  c.  6,  s.  68,  p.  301. 

(p)  2  Hale  83,  92;  and  see  1  East  P.  G.  c.  5,  s.  68,  p.  301,  where  it  is  said,  that  iftbe 
fact  of  the  guilt  of  the  party  be  necessary  for  their  complete  justification,  it  is  coaceiTed 
that  the  bill  of  indictment  found  by  the  grand  jury  would,  for  that  purpose,  ht primif^ 
evidence  of  the  fact.  Certainly  not.  G.  S.  G.  See  Rex  v.  Turner,  R.  i^  M.  G.  C  &-  3^"> 
anUy  p.  77. 

'q)  Samuel  v.  Payne,  Dougl.  359. 

\r)  2  Hale  79,  80,  91,  92,  93 ;  3  Inst.  221 ;  1  East  P.  C.  c.  5,  8.  69,  p.  301. 

[«)  Per  Lord  Tenterden,  G.  J.,  Beckwith  v,  Phiiby,  QB.kO.  638  (13  B.  C.  L.  &> 
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justice;  and  that  the  officer  not  being  then  at  the  office,  Smyth  was  detained  till  he 
was  sent  for }  and  it  was  contended  that,  if  a  magistrate  has  a  person  before  him 
diarged  with  either  felony  or  misdemeanor,  he  may  either  go  into  the  case  imme- 
diately, or  detain  the  party  to  await  his  pleasure.(0  Lord  Tenterden,  C.  J. :  "I 
am  of  opinion  that  the  justices  could  not  detain  a  person  known  to  them  till  some 
other  person  should  make  a  charge ;  I  think,  before  they  detain  a  known  person,  they 
should  have  a  charge  actually  made."(^) 

Killing  an  officer  will  amount  to  murder,  though  he  has  no  warrant,  and  was  not 
present  when  any  felony  was  committed,  but  takes  the  party  upon  a  charge  only ; 
and  though  such  charge  does  not  in  terms  specify  all  the  particulars  necessary  to 
oonstitute  the  felony.  And  it  appears  that  it  will  be  no  excuse  for  killing  an  officer 
that  such  officer  was  proceeding  to  handcuff  the  party  who  was  in  his  custody  upon 
a  charge  of  felony.  The  prisoner  had  produced  a  forged  bank  note ;  and  from  his 
oonduct  at  the  time,  which  justified  a  suspicion  that  he  knew  it  to  be  forged,  he 
was  apprehended  and  taken  to  a  constable,  and  delivered  with  the  note  to  the  con- 
stable ;  and  the  charge  to  the  constable  was,  *'  because  he  had  a  forged  note  in  his 
possession."  After  he  had  been  in  custody  at  the  constable's  some  hours,  the  con- 
stable was  handcuffing  him  to  another  man,  when  he  pulled  out  a  pistol  and  shot 
the  constable.  The  constable  was  not  killed,  but  the  prisoner  was  indicted  upon 
the  43  Geo.  3,  c.  58 ;  and  it  was  urged  on  his  behalf  that  the  charge  imported  no 
l^al  offence,  for  unless  he  knew  the  note  to  be  forged  he  was  no  felon ;  and  if  the 
charge  was  insufficient,  the  arrest  was  illegal ;  and  killing  the  officer  (if  that  had 
taken  place)  would  have  been  only  manslaughter.  But  the  Judges  were  all  of 
opinion  that  this  defect  in  the  charge  was  immaterial ;  that  it  was  not  necessary  for 
such  a  charge  to  contain  the  same  accurate  description  of  the  offence  as  would  be 
required  in  an  indictment ;  and  that  the  charge  in  question  must  have  been  con- 
sidered as  imputing  to  the  prisoner  a  guilty  possession. (t^?) 

Where  on  an  indictment  for  wounding  with  intent  to  prevent  the  lawful  appre- 
hension of  the  prisoner ;  the  evidence  was  that  the  prosecutor,  a  police  constable, 
went  with  a  brother  officer,  both  being  in  plain  clothes,  and  with  two  other  policemen  in 
uniform,  to  a  public-house*  and  told  the  prisoner  that  he  wanted  him  on  a  charge  of 
a  highway  robbery ;  he  had  no  warrant,  but  from  information  he  had  received  he 
thought  it  his  duty  to  apprehend  the  prisoner.  The  prisoner  asked  him  for  further 
information  relative  to  the  charge,  which  he  refused  to  give,  and  the  prisoner  then  told 
*him  that  he  would  not  go  to  the  station-house  unless  he  was  told  why,  or  tjicoao 
by  what  authority,  he  was  apprehended,  and  he  wounded  the  officer  on  his  ^ 
proceeding  to  apprehend  him ;  it  was  objected  that  the  prisoner  must  be  aware  at 
the  time  that  the  apprehension  was  lawful,  and  there  was  nothing  here  to  show  that 
that  was  the  fact.  Talfourd,  J.,  held,  that  to  support  this  charge  it  was  enough 
that  the  prisoner  was  lawfully  apprehended.  If  the  apprehension  was  in  fact  lawful, 
the  question  whether  or  not  the  prisoner  believed  it  to  be  lawful,  could  not  be  per- 
mitted to  be  considered.  The  prisoner  was  not  to  erect  a  tribunal  in  his  mind  to 
decide  whether  he  was  legaHy  accused  or  not.  He  was  taken  into  custody  by  an 
officer  of  the  law,  and  it  was  his  duty  to  obey  the  law.(.T) 

Where  an  arrest  by  a  constable  would  have  been  clearly  illegal,  an  attempt  to 
make  it  under  the  circumstances  was  held  to  be  such  a  provocation  as  would  have 
reduced  the  ca.se  to  manslaughter  if  death  had  ensued.^  On  an  indictment  for 
stabbing  with  intent  to  murder,  upon  the  43  Geo.  3,  c.  58,  it  appeared  that  the 
prisoner,  a  journeyman  shoemaker,  applied  to  his  master  for  some  money,  which 
was  refused  until  he  should  have  finished  his  work  ]  he  applied  again  subsequently, 

U)  Broughton  ».  Mulshoe,  Moor  408,  was  cited  for  this  position.  See  Edwards  v.  Ferris, 
7  C.  A  P.  642  (32  E.  C.  L.  R.). 

(tt)  Rex  V,  Birnie,  5  C.  &  P.  206  (24  E.  C.  L.  R.) ;  1  M.  &  Rob.  160,  a.  o.,  Lord  Tenter- 
den, G.  J.     The  charge  against  Smith  was  only  a  misdemeanor,  quod  nota.     C.  S.  G. 

(w)  Rex  r.  Ford,  MS.,  Bayley,  J.,  and  R.  k  R.  329. 

(x)  Reg.  V,  Bentley,  4  Cox  C.  C.  406. 

1  A  homicide,  in  resisting  an  illegal  arrest,  is  manslaughter  in  the  absence  of  proof  of 
express  malice:  Roberts  v.  State,  14  Mo.  138  ;  Ibid.  409. 
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was  again  refused,  and  became  abusive,  upon  which  his  master  threatened  to  send 
for  a  constable.     The  prisoner  then  refused  to  finish  his  work  ;  and  said  that  he 
would  go  up  stairs  and  pack  up  his  tools,  and  that  no  constable  should  stop  him. 
He  went  up  stairs,  came  down  again  with  his  tools,  and  drawing  from  the  sleeve  of 
his  coat  a  naked  knife,  said  he  would  do  for  the  first  bloody  constable  that  offered 
to  stop  him  ;  he  was  ready  to  die,  and  would  have  a  life  before  he  lost  his  own.     He 
then  made  a  flourishing  motion  with  the  knife,  put  it  up  his  sl<^ve  again,  and  left 
the  shop.     The  master  then  applied  to  a  constable  to  take  the  prisoner  into  custody: 
making  no  charge  further  than  saying  that  he  suspected  the  prisoner  had  tools  of 
his,  and  was  leaving  his  work  undone.     The  constable  said  he  would  take  him  if 
the  master  would  give  charge  of  him ;  and  they  proceeded  together  to  the  yard  of 
an  inn,  where  they  found  the  prisoner  in  a  public  privy,  as  if  he  had  occasion  there; 
the  privy  had  no  door  to  it.     The  master  said,  '*•  That  is  the  man,  and  I  give  joa 
in  charge  of  him ;"  upon  which  the  constable  said  to  the  prisoner,  "  My  good 
fellow,  your  master  gives  me  charge  of  you,  you  must  go  with  me/*     The  prisoner, 
without  saying  anything,  presented  the  knife,  and  stabbed  the  constable  under  the 
left  breast,  and  attempted  to  make  several  other  blows,  which  the  constable  parried 
off  with  his  staff.     The  prisoner  having  been  found  guilty,  upon  a  case  reserved,  the 
majority  of  the  Judges(^)  held,  that  as  an  actual  arrest  would  have  been  illegal, 
the  attempt  to  make  it  when  the  prisoner  was  in  such  a  situation  that  he  could  not 
get  away,  and  when  the  waiting  to  give  notice  might  have  enabled  the  constable  to 
complete  the  arrest,  was  such  a  provocation  as,  if  death  had  ensued,  would  have 
made  the  case  manslaughter  only ;  and  that  therefore  the  conviction  was  wroDg.(z) 
*ft(»41       *Killing  an  officer  who  attempts  to  arrest  a  man  will  be  murder,  though 
^   the  officer  had  no  warrant,  and  though  the  man  has  done  nothing,  for  which 
he  was  liable  to  be  arrested,  if  the  officer  has  a  charge  against  him  for  felony,  and 
the  man  knows  tho  individual  to  be  an  officer,  though  the  offioar  d>  not  notify  to 
him  that  he  has  such  a  charge.     Upon  an  indictment  for  maliciously  woundiog 
under  the  9  Geo.  4,  c.  31,  it  appeared  that  the  prisoners  had  attempted  to  push  a 
man  into  a  ditch,  upon  which  a  scuffle  ensued.     The  prisoners  walked  on,  and  the 
man  complained  to  Harrison,  a  watchman,  that  they  had  attempted  to  rob  him, 
desired  him  to  arrest  them,  followed  them  till  Harrison  came  up  to  them,  and  then 
said,  sufficiently  loud  for  them  to  hear,  "  That's  them."     There  was  no  evidence  of 
any  attempt  by  the  prisoners  to  rob  the  man,  and  the  only  person  who  saw  the 
transaction  negatived  it.     When  Harrison  came  up  to  the  prisoners,  all  he  said  to 
them  was,  ^^  You  must  go  back  and  come  along  with  me.''     He  did  not  explain 
why,  nor  was  any  charge  against  the  prisoners  stated.     He  was  dressed  in  a  watch- 
man's coat,  and  had  his  lantern.     W.,  one  of  the  prisoners,  said,  "  Keep  of,"  and 
drew  a  sharp  instrument  from  his  side ;  the  watchman  said,  "  It's  of  no  use,  you 
must  go  back."     A  third  man  put  himself  in  a  position  as  if  to  strike  the  watch- 
man, and  W.  made  a  spring  at  him,  and  caught  one  of  the  skirts  of  his  coat;  the 
watchman  pulled  out  his  staff,  and  turned  at  the  prisoners,  and  they  came  at  him« 
The  watchman  struck  at  W.,  and  .hit  him  on  the  thick  part  of  the  arm  with  his 
staff;  W.  immediately  stabbed  the  watchman,  and  another  of  the  prisoners  followed 
the  watchman,  and  made  another  blow  at  him  with  another  knife.     The  pla^ 
where  the  prisoners  attempted  to  push  the  man  into  the  ditch'  was  within  the  limi^ 
of  the  hamlet,  for  which  Harrison  was  watchman,  but  the  place  where  he  overtook 
the  prisoners  did  not  appear  to  be  within  those  limits.     The  jury  found  that  the 
prisoners  knew  Harrison  to  be  a  watchman.     Bayley,  B.,  doubted  whether,  as  no 
felony  had  been  committed,  and  there  had  been  no  breach  of  the  peace  in  Harrison  s 
presence,  he  could  legally  arrest,  at  least  without  first  stating  to  the  prisoners  why 
he  purposed  to  arrest,  and  he  also  doubted  his  power  out  of  the  limits  of  his  hamlet; 
and  he  reserved  the  case  for  the  opinion  of  the  Judges,  nine  of  whom  held  that  the 
watchman  could  legally  arrest  the  prisoners  without  saying  that  he  had  a  charge  of 
robbery  against  them,  though  the  prisoners  had  in  fact  done  nothing  to  wamut  the 

(y)  Abbott,  C.  J.,  Graham,  B.,  Bayley,  J.,  Park,  J.,  Garrow,  B.,  Hallock,  B.,  Littledtle, 
J.,  and  Gaselee,  J. 

{z)  Holrojd,  J.,  and  Barroagh,  J.,  thoaght  otherwise.  Rex  v.  ThompsoQi  1  B.  ^  *• 
C.  C.  86. 
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Test;  and  that,  bad  death  ensued,  it  would  have  been  murder.     Four  of  the 
adge8(a)  were  of  a  contrary  opinion. (6) 

A  constable,  or  other  known  conservator  of  the  peace,  may  lawfully  interpose 
pon  his  own  view  to  prevent  a  breach  of  the  peace,  and  to  quiet  an  afiray  ;  and  if 
i  or  any  of  his  assistants,  whether  commanded  or  not,  be  killed,  it  will  be  murder 
I  all  who  take  part  in  the  resistance ;  there  being  either  implied  or  express  notifica- 
an  of  the  character  in  which  he  interposed.(c)  *It  has,  however,  often  r*onc 
)en  questioned,  how  far  a  constable  or  other  peace  officer  is  authorized  to  ^ 
Test  a  person  upon  a  charge  by  another  of  a  mere  breach  of  the  peace,  after  the 
fray  is  ended,  and  peace  restored,  without  a  warrant  from  a  magistrate  ;(d)  and  it 

now  settled  that  he  has  no  such  authority. 

If  a  constable  take  a  man  without  a  warrant,  upon  a  charge  of  ill-using  a  person, 
hich  ill-usage  was  not  in  the  presence  of  the  constable,  and  therefore  gives  him  no 
ithority  to  do  so,  and  the  prisoner  runs  away,  and  is  pursued  by  J.  S.,  who  was 
ith  the  constable  all  the  time,  and  charged  by  him  to  assist,  and  the  man  kill  J. 
.  to  prevent  his  retaking  him,  it  will  not  be  murder,  but  manslaughter  only;  be- 
tnse  the  arrest  was  illegal,  and  J.  S.  ought  to  have  known  it  was,  and  then  his 
tempt  to  retake  was  illegal  also :  and  that  though  the  prisoner,  while  in  custody  of 
le  constable,  struck  the  man  by  whom  the  charge  was  given ;  because  a  blow  whilst 
B  was  under  the  influence  of  the  provocation  from  the  illegal  arrest  caused  by  such 
lan,  would  not  justify  the  constable  in  detaining  him:  at  least  it  will  make  no  dif- 
frence  if  the  blow  was  not  likely  to  be  followed  with  dangerous  consequences,  nor 
lade  a  new  and  distinct  ground  of  detainer.  Upon  an  indictment  for  maliciously 
itting  Walby,  it  appeared  that  a  man  travelling  upon  the  highway  told  the  consta- 
te that  a  man  coming  along  the  road  had  been  ill-using  him,  and  charged  the  con- 
able,  in  the  prisoner's  hearing,  to  take  the  prisoner  before  a  magistrate  for  so  mis- 
sing him;  on  which  the  constable,  meeting  the  prisoner  passing  along  the  highway, 
rdered  him  to  stop  for  insulting  a  man  on  the  road,  laid  hold  of  him,  tapped  liim 
1  the  shoulder,  said  he  was  his  prisoner,  and  that  he  should  take  him  to  a  magis- 
ute,  and  ordered  Walby  to  assist  him,  which  W.  did,  and  to  which  the  prisoner 
ibmitted.  No  particulars  of  what  the  supposed  ill-usage  or  insult  consisted  of  ap- 
sared  in  evidence,  nor  did  they  pass  in  the  constable* s  view  or  hearing^  and  there- 
me  the  apprehension  and  detainer  appeared  clearly  thus  far  to  have  been  unlawful, 
afterwards,  and  whilst  the  prisoner  was  thus  in  custody,  and  before  they  found  a 
lagistrate,  the  prisoner  struck  the  man,  in  the  constable's  presence,  who  had  made 
le  charge  agaiDst  him,  and  the  constable  then  also  told  the  prisoner  he  should  take 
im  before  a  magistrate ;  and  some  time  afterwards,  as  they  were  proceeding  along 
>  a  magistrate's,  the  prisoner  ran  away,  and  attempted  to  escape,  but  was  pursued 
y  W.  by  the  constable's  order;  and  being  overtaken  by  him,  refused  to  stop,  asking 
r .  where  his  authority  was,  who  said  it  was  in  his  hand,  alluding  to  a  stick,  which 
IT.  then  had  in  his  hand,  and  which  the  prisoner  had  given  up  to  him  at  the  com- 
lencement  of  the  detainer ;  and  without  further  information,  when  W.  was  going 
to  take  hold  of  him,  the  prisoner  told  him  if  he  would  not  let  him  go  he  rjtcoA/* 
oald  stab  him,  and  then  gave  him  the  cut  in  the  face,  for  which  he  was  ^ 
lufl  indicted.  Holroyd,  J.,  doubted  whether  the  effect  of  the  first  illegal  custody 
light  not  operate  upon  the  circumstances  that  subsequently  took  place,  as  a  defence 
gunst  the  present  indictment,  either  in  rendering  even  the  subsequent  imprison- 

(a)  Bftjlej,  B.,  Park,  J.,  Littledale,  J.,  and  Bosanqaet,  J. 

(5)  Rex  V.  Woolmer,  R.  &  M.  C.  C.  R.  334.  Lord  Lyndhurst,  and  Taanton,  J.,  were 
bfent. 

(e)  1  Hale  463 ;  1  Hawk.  P.  C.  c.  31,  8.  54 ;  Fost.  310,  311 ;  1  East,  P.  C.  c.  5,  s.  71, 
.303. 

{d)  1  East  P.  C.  c.  5,  8.  72,  p.  305,  who  cites  2  Inst.  52 ;  2  Hawk.  P.  G.  c.  12,  s.  20,  and 
.  13,  s.  8;  2  Lord  Raym.  1301  ;  Strickland  v.  Pell,  Dalt.  c.  1,  s.  7 ;  and  says  that  there 
m  be  no  such  authority  for  the  purpose  of  imprisoning  or  compelling  the  party  to  find 
ireties;  though  Lord  Coke  says  (4  Inst.  265)  that  a  constable  may  take  surety  of  the 
eace  by  obligation.  Lord  Hale  and  some  later  authorities  hare  holden  that  such  officer 
\Mj  arrest  the  party  upon  the  charge  of  another,  though  the  affray  be  oyer,  for  the  pur- 
OM  of  bringing  him  before  a  justice,  to  find  sureties  of  the  peace,  or  for  appearance:  2 
[ale  90;  Hancock  v.  Sandham  and  others,  1785,  and  Williams  v.  Dempsey,  1787,  cited  la 
last  P.  G.,  Id.  306.    But  see  ante^  p.  410. 
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meDt  tortious,  or  depriving  the  prisoner's  conduct  of  the  necessary  l^^l  ingredient 
of  malice;  and  he  reserved  the  case  for  the  opinion  of  the  Judges,  who  held  that 
the  original  arrest  was  illegal,  and  that  the  recaption  would  have  heen  illegal,  and 
therefore  the  case  would  not  have  been  murder  if  death  had  ensued.(«) 

Upon  the  trial  of  an  action  for  an  assault,  it  appeared  that  about  midnight  there 
was  a  disturbance,  and  ringing  and  knocking  at  many  doors;  that  the  disturbance 
continued  about  three  hours,  and  about  three  o'clock  in  the  morning  the  high  con- 
stable asked  the  plaintiff  to  assist  him  in  taking  the  parties  into  custody,  and  that 
the  plaintiff  went  into  the  street,  and  that  one  White  desired  the  defendant  to  go 
home,  and  the  defendant  replied,  "  If  you  do  not  leave  me  alone,  I  will  knock  your 
brains  out,  or  give  you  a  good  ducking;"  whereupon  the  plaintiff  and  White  laid 
hold  of  the  defendant  to  convey  him  to  the  cage;  and  when  near  the  cage  door,  all 
three  fell  down ;  and  it  was  imputed  that  at  this  time  the  defendant  kicked  the 
plaintiff  on  the  leg,  which  was  the  injury  for  which  the  action  wajs  brought.    Al- 
derson,  B.,  told  the  jury,  "The  questions  for  your  consideration  in  this  case  are, 
whether  the  defendant  was  engaged  in  the  afiray;  whether  the  constable  had  view 
of  the  affray  while  he  was  so  engaged  in  it;  and  whether  the  afiiray  was  continuing 
at  the  time  that  he  ordered  the  plaintiff  to  apprehend  the  defendant.     If  you  are 
satisfied  that  all  these  points  are  made  out,  then,  if  the  defendant  assaulted  the 
plaintiff  while  the  plaintiff  was  endeavoring  to  apprehend  him,  such  assault  is  un- 
justifiable, and  the  verdict  ought  to  be  for  the  plaintiff.     If,  however,  there  had 
been  an  aiSfray,  and  that  affray  were  over,  then  the  constable  had  not,  and  ought  not^ 
to  have  the  power  of  apprehending  the  persons  engaged  in  it :  for  the  power  is  given 
by  law  to  prevent  a  breach  of  the  peace ;  and  where  a  breach  of  the  peace'  had  been 
committed,  and  was  over,  the  constable  must  proceed  in  the  same  way  as  any  other 
person,  namely,  by  obtaining  a  warrant  from  a  magistrate.     You  must,  therefore, 
before  you  find  for  the  plaintiff,  be  satisfied  that  the  defendant  was  a  party  to  the 
affray,  and  that  the  affray  was  continuing  at  the  time  of  his  apprehension.    The 
right  of  the  plaintiff  to  apprehend  the  defendant  is  a  serious  question,  involving 
the  power  of  constables,  and  a  wrong  decision  upon  it  would  materially  affect  the 
liberty  of  the  subject.     The  words  used  by  the  defendant  would  be  no  justification 
for  his  apprehension,  unless  he  was  a  party  to  the  affray;  and  you  think  that  those 
words  showed  that  the  affray  was  still  continuing.     If  the  apprehension  of  the  de- 
fendant were  unlawful,  he  had,  unquestionably,  a  right  to  struggle  to  get  away;  but, 
if  the  apprehension  was  lawful,  he  had  no  right  to  do  so,  and  is  answerable  for  ail 
the  consequences.'X/) 

*ftO"'1  *Upon  an  indictment  for  maliciously  stabbing  with  intent  to  murder,  it 
'  -I  appeared  that  the  prisoner,  about  half-past  ten  at  night,  went  to  a  house  and 
demanded  to  see  the  servant  girl.  He  was  desired  to  quit  the  house,  which  he 
refused  to  do,  and  the  prosecutor,  who  was  a  constable,  was  sent  for.  Before  the 
prosecutor  came,  the  prisoner  left  the  house  and  went  into  the  garden.  In  aboat 
twenty  minutes  the  prosecutor  came.  The  prisoner  did  nothing  in  his  presence;  but 
upon  the  prisoner  saying,  "  If  a  light  appear  at  the  windows,  I  will  break  every  one 
of  them,"  the  prosecutor  took  him  into  custody,  and  he  afterwards  cut  the  prosecutor 
with  a  knife ;  it  was  submitted  that  the  arresting  the  prisoner  was  illegal,  as  nothing 
had  been  done  by  him  in  breach  of  the  peace  in  the  presence  of  the  constable. 
Park,  J.,  "  I  think  that  the  detention  of  the  prisoner  by  the  prosecutor  was  illegal- 
There  was  no  breach  of  the  peace  when  the  prisoner  was  taken  into  custody ."(i/) 

Upon  an  indictment  for  assaulting  the  prosecutor,  an  officer  in  the  police,  in  the 
execution  of  his  duty,  it  appeared  that  the  prosecutor  was  informed  that  a  di^b* 
ance  was  going  on  in  Patfield,  and  went  thither,  and  found  the  prisoner's  wife  sitting 
crying  under  a  hedge  opposite  their  cottage,  and  he  went  with  her  into  the  cottage, 
and  found  the  prisoner  intoxicated,  but  sufficiently  sober  to  know  what  he  was 
doing.  In  his  hearing,  the  wife  stated  to  the  prosecutor  that  the  prisoner  had 
knocked  her  down  and  beaten  her  shamefully.  One  Cook  was  present,  and  stated 
that  he  had  seen  the  prisoner  knock  his  wife  down  and  jump  apon  her,  and  Coo*" 

(e)  Rex  V,  Cnrvan,  R.  k  M.  C.  C.  R.  132. 

(/)  Cook  V.  Nethercote,  6  0.  &  P.  741  (25  E.  C.  L.  R.). 

iff)  Rex  V.  Bright,  4  C.  &  P.  387  (19  E.  C.  L.  R.). 
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had,  in  fact,  seen  this  done  a  short  time  previously.  The  prisoner  said  nothing  on 
hearing  these  statements.  Prosecutor  lefl  the  cottage,  and  the  prisoner  and  his  wife 
in  it.  The  prisoner  then  closed  the  shutters,  and  locked  the  door.  The  prosecutor 
heard  the  prisoner  using  threatening  language  to  his  wife,  and  saw  her  run  out  of 
the  cottage.  The  prisoner  said  he  would  lock  her  out  all  night,  and  thereupon  she 
returned  into  the  cottage.  The  prosecutor  heard  the  prisoner  again  use  very  violent 
language,  and  opened  the  shutters,  and  saw  the  prisoner  take  up  a  shovel  and  hold 
it  in  a  threatening  attitude  over  his  wife's  head,  and  heard  him  say,  **  If  it  was  not 
for  the  hloody  policeman  outside  I  would  split  your  head  open,  for  'tis  you  that  sent 
tor  the  policeman."  The  prisoner  was  near  enough  to  have  struck  his  wife  when 
he  raised  the  shovel.  Shortly  aflerwards  he  desired  her  to  go  to  hed,  and  she 
replied,  **  I  can't  go  up  stairs  in  this  state;  I  don't  know  one  hour  from  another 
when  I  might  be  murdered."  Prisoner  said  with  an  oath,  "  I'll  leave  you  alto- 
gether," and  went  out.  This  was  about  twenty  minutes  after  he  had  raised  the 
shovel.  He  went  on  the  highway  towards  his  father's  house,  and  when  he  had 
walked  about  seventy  yards  from  his  c6ttage  the  prosecutor  took  him  into  custody. 
He  had  no  warrant.  Cook  had  been  with  the  prosecutor  all  the  time  these  things 
occurred,  and  insisted  on  his  taking  the  prisoner  into  custody,  because  he  thought 
it  would  not  be  safe  to  let  him  go  back  to  his  wife  that  night.  The  prisoner,  on 
being  taken  into  custody,  assaulted  the  prosecutor.  And,  upon  a  case  reserved,  it 
was  held  that  the  prosecutor  was  in  the  execution  of  his  duty  *when  he  wafl  r^ono 
assaulted.  It  is  not  necessary  that  a  policeman  should  arrest  a  man  at  the  ^ 
very  moment  he  sees  an  assault  committed ;  it  is  quite  sufficient  if  he  arrests  recently 
after  the  right  to  do  so  arises.  It  cannot  be  said,  that  because  the  prisoner  was 
going  away-from  the  house,  the  constable  was  bound  to  come  to  the  conclusion  that 
the  danger  was  over.     As  a  conservator  of  the  peace,  he  had  authority  to  take  the 

Kisoner  into  custody,  he  having  so  recently  witnessed  the  commission  of  an  assault. 
ere  there  was  a  continuing  danger  and  a  continuing  pursuit,  and  it  was  the  .duty 
of  the  policeman  to  exercise  his  authority  in  this  case,  in  order  to  prevent  a  further 
breach  of  the  peace,  and  also  that  the  prisoner  might  be  dealt  with  according  to  law 
in  respect  of  the  assault  he  had  so  recently  committed.(A) 

There  is  no  distinction  as  to  the  power  to  apprehend  between  one  kind  of  misde- 
meanor and  another,  as  between  a  breach  of  the  peace  and  fraud,  but  the  rule  is 
general,  that  in  all  cases  of  misdemeanor  there  is  no  power  to  apprehend  afler  the 
misdemeanor  has  been  committed.  To  trespass  for  false  imprisonment,  the  de- 
fendant pleaded  that  an  evil-disposed  person,  to  him  unknown,  had  obtained  goods 
from  him  by  false  pretences ;  that  the  plaintiff  afterwards  passed  by  the  defendant's 
shop,  and  was  pointed  out  to  him  by  his  servant  as  the  person  who  had  so  obtained 
the  goods,  whereupon  the  defendant,  vehemently  suspecting  that  the  plaintiff  was 
the  person  who  had  committed  the  offence,  gave  charge  of  him  to  a  police  officer  to 
be  taken  before  a  magistrate ;  and  upon  this  plea  the  defendant  had  a  verdict.  It 
was  contended,  in  showing  cause  against  a  rule  for  judgment  twn  obstante  veredicto^ 
that  offences  partaking  of  the  nature  of  a  felony,  as  a  fraud,  which  borders  on  a 
thefi,  might  come  under  a  different  rule  from  misdemeanors,  which  merely  consti- 
tuted a  breach  of  the  peace.  [Lord  Tentcrden,  C.  J. :  ''  The  distinction  between 
felony  and  misdemeanor  is  well  known  and  recognized,  but  is  there  any  authority 
for  distinguishing  between  one  kind  of  misdemeanor  and  another  ?"]  It  was  ad- 
mitted that  there  was  no  direct  authority,  but  2  Hawk.  P.  C.  c.  12^  s.  20,  and  2 
Hale  88,  89,  were  relied  upon.  Lord  Tenterden,  C.  J. :  "  The  instances  in  Haw- 
kins are  where  the  party  is  caught  in  the  fact,  and  the  observation  there  added 
assumes  that  the  party  was  guilty.  Here  the  case  is  only  of  suspicion.  The  in- 
stances in  Hale,  of  arrest  on  suspicion  afler  the  fact  is  over,  relate  to  felony.  In 
euMB  of  misdemeanor,  it  is  much  better  that  the  parties  should  apply  to  a  justice  of 
peace  for  a  warrant  than  take  the  law  into  their  own  hands,  which  they  are  too  apt 
to  do.     The  rule  must  be  made  absolute."(t) 

Nor  does  the  London  Police  Act,  2  &  3  Vict.  c.  94,  s.  8,  empower  a  constable  of 

(A)  Reg.  V.  Light,  D.  k  B.  C.  C.  332. 

(t)  Fox  V.  GaQDt,  3B.  k  Ad.  798  (23  E.  C.  L.  R.). 
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the  city  of  London  to  apprehend  a  person  without  a  warrant,  on  suspicion  that  lie 

had  previously  committed  a  misdemeanor. (A;) 

^ftOQ1       *^^  ^^^  menace  another  to  kill  him,  and  complaint  be  made  thereof  to  the 

^  constable  forthwith,  such  constable  may.  in  order  to  avoid  the  present 
danger,  arrest  the  party,  and  detain  him  till  he  can  conveniently  bring  him  to  a  jus- 
tice of  the  peace.  (Z) 

It  has  been  said,  that  if  peace  officers  meet  with  night-walkers  or  persons  unduly 
armed,  who  will  not  yield  themselves,  but  resist  or  fly  before  they  are  apprehended, 
and  who  are  upon  necessity  slain,  because  they  cannot  otherwise  be  overtaken,  it  is 
no  felony  in  the  officers  or  their  assistants,  though  the  parties  killed  were  innooent.(f») 
But  it  is  doubted  whether,  at  this  day,  so  great  a  degree  of  severity  would  be  either 
justifiable  or  necessary  ^especially  in  the  case  of  bare  flight),  unless  there  were  s 
reasonable  suspicion  of  relony.(n)     And  it  has  been  considered  that  the  taking  up 
of  a  person  in  the  night  as  a  night-walker  and  disorderly  person,  though  by  a  law- 
ful officer,  would  be  illegal,  if  the  person  so  arrested  were  innocent,  and  there  were 
no  reasonable  grounds  of  suspicion  to  mislead  the  officer.(o)     Where  a  private  Act 
authorized  watchmen  to  apprehend  night-walkers,  malefactors,  and  suspicious  pe^ 
sons,  and  a  watchman  apprehended  a  gentleman  returning  from  a  party  for  uttering 
some  words  in  a  street  at  night,  it  was  held  that  the  apprehension  was  illegal,  for  by 
nigbt-walkcrs  is  meant  such  persons  as  are  in  the  habit  of  being  out  at  night  for 
some  wicked  purpose.(j[>)     So  the  words  "suspected  person  or  reputed  thief  in  the 
3  Geo.  4,  c.  55,  s.  21  (the  former  London  Police  Act),  were  directed  against  per- 
*ftl  m  ^^°®  oi general  ^suspicious  character,  and  frequenting  places  where  they  might 

■I  be  reasonably  suspected  of  resorting  for  felonious  purposes. (y) 

{k)  Bowditch  V.  Balchin,  5  Exch.  R.  378.  The  misdemeanor  was  perjury.  The  wcUon 
empowers  ''any  person  belonging  to  the  said  police  force  to  take  into  custody,  witboat 
warrant,  all  loose,  idle,  and  disorderly  persons,  whom  he  shall  find  disturbing  the  pablic 
peace,  or  whom  he  shall  have  good  cause  to  suspect  of  having  committed  or  intending  to 
commit  any  felony,  misdemeanor,  or  breach  of  the  peace,"  &c. ;  and  the  Court  held  that 
the  words  ''  loose,  idle,  and  disorderly  persons,"  overrode  the  whole  clause. 

(/)  2  Hale  88.  This  power  seems  to  be  grounded  on  the  duty  of  the  officer  to  preTent 
a  probable  felony,  and  must  be  governed  by  the  same  rules  which  apply  to  that  cftse ; 
though  Dalton  (ch.  116,  s.  3)  extends  it  even  to  the  prevention  of  a  battery.  Vide  1  E&st 
P.  C.  c.  5,  s.  72,  p.  306. 

(m)  2  Hale  89,  97.  .  The  statute  2  Edw.  3,  c.  3,  and  5  Edw.  3,  c.  14,  relate  to  the  appre- 
hension of  night-walkers,  and  persons  unduly  armed.  But  the  latter  Act  is  repealed  by 
the  19  k  20  Vict.  c.  64.     And  see  Lawrence  v.  Hedger,  3  Taunt.  14. 

(n)  1  East  P.  C.  c.  5,  s.  70,  p.  303.  Both  the  statutes  mentioned  in  the  last  note  were 
levelled  against  particular  descriptions  of  offenders  who  roved  about  the  couatiyin 
bodies,  in  a  daring  manner.     See  Reg.  v.  Dadson,  2  Den.  C.  C.  35,  ^o<^ 

(o)  Toolcy's  case,  2  Lord  Raym  1296.  There  is  a  MS.  note  of  this  case  given  by  the 
editor  of  Lord  Hale  (2  Hale  89),  which  states  Lord  Holt  to  have  said  that  of  late  coasta- 
bles  had  made  a  practice  of  taking  up  people  only  for  walking  the  streets:  but  that  he 
knew  not  whence  they  had  such  authority.  But  see  Lawrence  v.  Hedger,  3  Taunt.  U, 
where  it  was  holden  that  watchmen  and  beadles  have  authority,  at  common  law,  to  arrest 
and  detain  in  prison,  for  examination,  persons  walking  in  the  streets  at  night,  whom 
there  is  reasonable  ground  to  suspect  of  felony,  although  there  is  no  proof  of  felony  bar- 
ing been  committed.  And  it  has  been  said  by  Hawkins  and  others,  that  every  prirate 
person  may,  by  the  common  law,  arrest  any  suspicious  night-walker,  and  detain  him  till 
he  give  a  good  account  of  himself:  2  Hawk.  P.  G.  c.  13,  s.  6,  c.  12,  s.  20  ;  and  it  has  been 
held  that  a  person  may  be  indicted  for  being  a  common  night-walker,  as  for  a  misde- 
meanor :  2  Hawk.  P.  C.  c.  12,  s.  20  ;  Latch.  473  ;  Poph.  208.  By  the  Vagrant  Act,  &  6«o> 
4,  c.  83,  B.  6,  it  is  made  lawful  for  any  person  whatsoever  to  apprehend  any  person  who 
shall  be  found  offending  against  that  Act,  and  forthwith  to  take  and  convey  bimof  b^/ 
before  some  justice  of  the  peace,  to  be  dealt  with  in  such  manner  as  is  thereinbeirore  di- 
rected, or  to  deliver  him  or  her  to  any  constable  or  other  peace  officer  of  the  place  where 
he  or  she  shall  have  been  apprehended,  to  be  so  taken  and  conveyed  as  aforesaid:  ^^^ 
it  further  enacts,  that  in  case  any  constable  or  other  peace  officer  shall  refuse,  or  wilfD"/ 
neglect,  to  take  such  offender  into  custody,  and  to  take  and  convey  him  or  her  before 
some  justice  of  the  peace,  or  shall  not  use  his  best  endeavors  to  apprehend  and  to  conrey 
before  some  justice  of  the  peace,  any  person  that  he  shall  find  offending  against  the  Act, 
it  shall  be  deemed  a  neglect  of  duty  in  such  constable  or  other  peace  officer,  and  be  shall, 
on  conviction,  be  punished  in  such  a  manner  as  is  thereinafter  directed. 

(p)  Watson  V.  Carr,  1  Lewin  6,  Bayley,  J. 

(q)  Cowles  v.  Dunbar,  Moo.  k  B(.  37,  Lord  Tenterden,  C.  J. 
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QaeetioDB  not  unfrequently  arise  as  to  the  authority  of  constahles  and  other 
officers  to  interfere  with  persons  in  inns  or  heer-hou8es.(r)     It  is  no  part  of  a 

Eoliceman's  duty  to  turn  a  person  out  of  an  inn,  although  he  may  he  oonductiog 
imself  improperly  there,  unless  his  conduct  tendis  to  a  breach  of  the  peace.  The 
plaintiff  was  using  abusive  language  in  an  inn  to  one  of  the  persons  there,  on  which 
the  owner  of  the  inn  sent  for  a  policeman,  who  by  his  direction,  took  the  plaintiff  to 
the  station-house.  Patteson,  J. :  *'  The  landlord  of  an  inn  or  public-house,  or  the 
oocupier  of  a  private  house,  whenever  a  person  conducts  himself  as  the  plaintiff  did, 
18  justified  in  telling  him  to  leave  the  house,  and,  if  he  will  not  do  so,  he  is  justified 
ID  putting  him  out  by  force,  and  may  call  in  his  servants  to  assist  in  so  doing.  He 
might  also  authorize  a  policeman  to  do  it,  but  it  would  be  no  part  of  a  polic.man*s 
duty  as  such,  unless  the  party  had  committed  some  offence  punishable  by  law ;  but 
although  it  would  be  no  part  of  the  policeman's  duty  to  do  this,  it  might  be  better 
in  many  cases  that  a  policeman  should  assist  the  owner  of  the  house  in  a  matter  of 
this  kind,  as  he  would  probably  get  the  person  out  of  the  house  with  less  disturb- 
ance, than  the  owner  himself  could  do.''(<)  Neither  is  it  the  duty  of  a  policeman  to 
prevent  a  peson  from  going  into  a  room  in  a  public-house,  unless  a  breach  of  the 
peace  was  likely  to  be  committed  by  such  person  in  that  room  Upon  an  indict- 
ment for  assaulting  a  policeman  in  the  execution  of  his  duty,  it  appeared  that  the 
policeman  was  called  into  a  public-house  to  put  an  end  to  a  disturbance  which  the 
defendant  was  making;  he  and  the  landlady  were  at  high  words ;  W.  L.  interfered, 
and  the  defendant  was  in  the  act  of  squaring  at  him  when  the  policeman  desired  the 
defendant  not  to  make  a  disturbance ;  the  defendant,  who  was  at  the  side  of  the  bar, 
then  attempted  to  go  into  the  parlor  in  which  a  person  was  sitting :  as  the  defend- 
ant attempted  to  get  into  the  parlor,  the  policeman  collared  him,  and  prevented  his 
going  in ;  he  then  struck  the  policeman ;  neither  the  landlord  nor  landlady  had 
desired  the  policeman  to  turn  the  defendant  out  of  the  house.  Parke,  B. :  '^  The 
policeman  had  a  right  to  be  in  the  hoa<ie  without  being  called  upon  either  by  the 
landlord  or  landlady  to  interfere,  but  under  the  circumstances  he  bad  no  authority 
to  lay  hold  of  the  defendant,  unless  you  are  satisfied  that  a  breach  of  the  peace  was 
likely  to  be  committed  by  the  defendant  on  the  person  in  the  parlor;  and  if  you 
think  it  was  not,  it  was  no  part  of  the  policeman's  duty  to  prevent  the  defendant 
from  going  into  the  parlor."(^) 

But  if  a  person  make  such  a  noise  and  disturbance  in  a  public-house  as  would 
create  alarm  and  disquiet  the  neighborhood,  this  would  be  such  a  breach  of  the 
peace  as  would  justify  a  policeman  in  taking  the  party  into  custody,  provided  it  took 
place  in  the  ^presence  of  the  policeman.  To  trespass  for  false  imprisonment  r^icoii 
the  defendant  pleaded  that  he  was  possessed  of  a  public-house,  and  that  the  i- 
plaintiff  was  in  the  house,  and  conducted  himself  in  a  riotous,  quarrelsome,  dis- 
orderly, and  uncivil  manner,  and  committed  a  breach  of  the  peace  therein ;  that  the 
glaintiff  was  reauested  to  depart,  and  refused,  whereupon  the  defendant  gently  laid 
is  hands  on  the  plaintiff  to  remove  him.  and  because  the  plaintiff  violently  and 
forcibly  resisted  the  said  removal,  the  defendant  gave  him  in  charge  to  a  watchman, 
who  saw  the  said  breach  of  the  peace :  it  appeared  that  a  watchman,  who  was  on 
duty,  in  consequence  of  hearing  a  noise,  went  into  the  defendant's  public-house, 
where  he  found  the  plaintiff  and  five  or  six  other  young  men  making  a  disturbance ; 
he  led  the  plaintiff  out  of  the  house,  and  about  fifteen  yards  along  the  street,  and 
then  let  him  go ;  he  said  he  would  go  back  and  have  his  revenge,  and  went  towards 
the  public-house ;  the  watchman  went  round  his  beat,  and  on  his  return  he  heard  a 
peraon  at  the  door  of  defendant's  house  cry  ''  Watch,"  and  he  in  consequence  went 
in  and  found  the  plaintiff  sitting  down,  he  then  sprung  his  rattle,  and  the  defendant 
tried  to  put  the  plaintiff  out  of  the  house,  the  plaintiff  having  hold  of  the  defendant's 
coDar  to  resist  being  put  out,  on  which  the  watchman  took  the  plaintiff  into  custody, 

(r)  The  18  k  19  Vict.  c.  118,  s.  4,  makes  it  lawful  for  '-any  constable  at  any  time  to 
anter  into  any  house  or  place  of  public  resort  in  England  or  Wales  for  the  sale  of  beer, 
•rine,  spirits,  or  other  fermented  or  distilled  liquor,"  and  imposes  a  penalty  on  persons 
refbaing  to  admit  such  constable. 

(«)  Wheeler  v.  Whiting,  9  C.  &  P.  262  (38  E.  C.  L.  R.),  Patteson,  J. 

(0  Beg.  V.  Mabel,  9  C.  &  P.  574  (38  E.  C.  L.  R.),  Park,  B. 
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and  took  him  to  the  watchhouse.     Parke,  6. :  ^*  There  is  no  doubt  that  a  landlord 
may  turn  out  a  person  who  is  making  a  disturbance  in  a  public-house,  though  such 
disturbance  docs  not  amount  to  a  breach  of  the  peace.     To  do  this  the  landlord  may 
lay  hands  on  him,  and  in  so  doing  the  landlord  is  not  guilty  of  any  breach  of  the 
peace.     But  if  the  person  resists,  and  lays  hands  on  the  landlord,  that  is  an  un- 
justifiable assault  upon  the  landlord ;  and,  if  the  watchman  in  this  case  saw  sach 
assault  committed,  that  would  make  out  the  plea.     There  might,  it  is  true,  be  a 
sufficient  breach  of  the  peace  to  justify  the  defendant,  as  the  landlord  of  the  house, 
in  giving  the  plaintiff  into  custody  without  this  assault;  and  even  if  there  was  oo 
assault  at  all.     For  if  the  plaintiff  made  such  a  noise  and  disturbance  as  would 
create  alarm  and  would  disquiet  the  neighborhood,  and  the  persons  passing  along 
the  adjacent  street,  that  would  be  such  a  breach  of  the  peace  as  would  not  only  au- 
thorize the  landlord  to  turn  the  plaintiff  out  of  the  house,  but  it  would  also  give  the 
landlord  a  right  to  have  the  plaintiff  taken  into  custody,  if  this  occurred  in  the  view 
of  the  watchman  :  the  watchman  has  said  he  saw  the  piece  of  work  the  first  time  be 
went  into  the  house.     Now,  if  the  plaintiff  and  others  were  then  conducting  them- 
selves in  a  manner  calculated  to  disturb  the  neighborhood,  this  would  justify  the 
watchman  in  turning  the  plaintiff  out,  and  in  taking  him  into  custody,  if  on  his  going 
to  the  house  the  second  time  he  found  the  plaintiff  still  there." (u)     Where  on  ao 
indictment  for  assaulting  a  constable  in  the  execution  of  his  duty  it  appeared  that 
some  persons  were  drinking  at  a  late  hour  of  the  night  in  a  barn  attached  to  a 
public-house,  and  the  landlord  desired  the  constable  to  clear  them  out.  and  while  he 
was  doing  do  the  prisoners  assaulted  him  ;  Bramwell,  B.,  said :  "  The  people  were 
doing  nothing  illegal  nor  contrary  to  any  Act  of  Parliament,  and  therefore  the 
constable  was  not  acting  in  the  execution  of  his  duty  as  such,  although  what  he  did 
♦ft  I  on   J^>ay  have  been  very  ♦laudable  and  proper.     It  would  have  been  otherwise 
■'-'   had  there  been  a  disturbance  of  the  public  peace,  or  any  danger  of  a  breach 
of  the  peace." (t?) 

Where  in  an  action  for  assaulting  the  plaintiff  and  giving  him  into  custody,  the 
defendant  justified  having  done  so,  and  his  witnesses  stat^  that  the  plaintiff,  who  was 
the  butler  of  the  defendant,  was  making  a  great  noise  in  the  defendant's  house,  and 
had  quarrelled  with  the  coachman,  and  that  when  the  defendant  came  down  stairs 
the  plaintiff  was  abusive  to  him  and  violent  in  his  manner,  and  making  a  ^t 
noise,  and  laid  hold  of  him,  and  they  struggled  together ;  Lord  Campbell,  C.  J., 
directed  the  jury,  that  if  a  person  came  into  a  house,  or  wars  in  it,  and  made  a  noise 
and  disturbed  the  peace  of  the  family,  although  no  assault  had  been  committed,  the 
master  of  the  house  might  turn  him  out  or  call  a  policeman  to  do  so;  and  if  the 
plaintiff  had  assaulted  his  master  and  misconducted  himself  in  the  manner  described 
by  the  defendant's  witnesses,  the  defepdant  would  be  justified  in  giving  the  plain- 
tiff in  charge  to  the  policeman,  to  be  dealt  with  according  to  law.(ir) 

It  has  sometimes  happened  that  peace  officers  have  taken  opposite  parties  in  an 
affray,  and  the  death  of  one  of  them  has  ensued  ;  as  in  the  case  put  by  Lord  Hale, 
where  A.  and  B.,  being  constables  of  the  vill  of  C.,-  and  a  riot  or  quarrel  happeniog 
between  several  persons,  A.  joined  with  one  party,  and  commanded  the  adverse  party 
to  keep  the  peace,  and  B.  joined  with  the  other  party,  and  in  like  manner  commanded 
the  adverse  party  to  keep  the  peace,  and  the  assistants  and  party  of  A.  in  the  tumult 
killed  B.(x)  This,  Lord  Hale  says,  seems  but  manslaughter,  and  not  murder,  in^ 
much  as  the  officers  and  their  assistants  were  engaged  one  against  the  other,  and  each 
had  as  much  authority  as  the  other :(  y)  but  upon  this  it  has  been  remarked,  that  per- 
haps it  had  been  better  expressed  to  have  said,  that  inasmuch  as  they  acted  not  so  much 
with  a  view  to  keep  the  peace,  as  in  the  nature  of  partisans  to  the  different  parties, 
they  acted  altogether  out  of  the  scope  of  their  characters  as  peaoe  office,  *".^ 
without  any  authority  whatever.(2)  And  in  another  case.  Lord  Hale  says,  that  if 
the  sheriff  have  a  writ  of  possession  against  the  house  and  lands  of  A.,  and  A ,  P^^ 
tending  it  to  be  a  riot  upon  him,  gain  the  constable  of  the  vill  to  assist  him,  and  to 

[u)  Howell  V.  Jackson,  §  C.  &  P.  723  (25  E.  C.  L.  R  ),  Parke  B. 
[v)  Reg.  V.  Preble,  I  F.  &  P.  325.     The  defendants  were  convicted  of  a  cotDmoo  iiiault. 
^tc)  Shaw  V.  Chairitie,  3  G.  &  K.  21.  (x)  1  Hale  460. 

(y)  Id.  Ibid.  Vx^YYasxP.  G.  c.  5,  a.  71,  p.  304. 


CHAP.  n.  §  III.]     Resistinq  Officers  and  Others.  812 

BuppreBs  the  sheriff  or  his  hailiffs,  and  in  the  conflict  the  constahle  he  killed,  this  is 
not  so  much  as  manslaughter;  hut  if  any  of  the  sheriff's  officers  were  killed,  it 
would  he  murder,  because  the  constable  had  no  authority  to  encounter  the  sheriff's 
proceeding  when  acting  by  virtue  of  the  King's  writ.(a) 

There  is  a  late  case,  which  appears  to  have  been  ruled  upon  the  foregoing  prin- 
ciples. Some  sheriff's  officers  having  apprehended  a  man  by  virtue  of  a  writ  against 
him,  a  mob  collected  and  endeavored  by  violence  to  rescue  the  prisoner.  In  the 
oourse  of  the  scuffle,  which  was  at  ten  o'clock  at  night,  one  of  the  bailiffs  having 
been  violently  assaulted,  struck  one  of  the  assailants,  a  "^woman,  and,  as  it  iiieciq 
was  thought  for  some  time,  had  killed  her :  whereupon,  and  before  her  re-  ^ 
ooveiy  was  ascertained,  the  constable  was  sent  for,  and  charged  with  the  custody  of 
the  bailiff  who  had  struck  the  woman.  The  bailiffit,  on  the  other  hand,  gave  the 
constable  notice  of  their  authority,  and  represented  the  violence  which  had  been 
previously  offered  to  them  ;  notwithstanding  which,  he  proceeded  to  take  them  into 
custody  upon  the  charge  of  murder ;  and  at  first,  offered  to  take  care  also  of  their 
prisoner,  but  the  latter  was  soon  rescued  from  them  by  the  surrounding  mob.  The 
woman  having  recovered,  the  bailifis  were  released  by  the  constable  the  next  morn- 
ing. Upon  an  indictment  for  an  assault  and  rescue,  Heath,  J.,  was  clearly  of  opin- 
ion that  the  constable  and  his  assistants  were  guilty  of  the  assault  and  rescue,  and 
directed  the  jury  accordingly.(6) 

Where  private  persons  interpose  in  the  case  of  sudden  affrays  to  part  the  combat- 
aats,  and  prevent  mischief,  and  give  express  notice  of  their  friendly  intent,  it  will  be 
murder  in  either  of  the  persons  making  the  aflray,  who  shall  kill  the  party  so  inter- 
posing :  but  it  will  not  be  murder  in  the  other  afirayer,  unless  he  also  strike  the 
party.(c) 

Some  late  statutes(tf )  give  authority  not  only  to  constables  but  also  to  private 
persons  to  apprehend  persons  ^^  found  committing**  certain  offences  specified  in  such 
statutes ;  in  these  cases  it  is  requisite  that  the  authority  to  apprehend  should  be 
strictly  pursued.  Thus  where  upon  an  indictment  for  maliciously  cutting  a  farmer's 
servant,  it  appeared  that  the  farmer  had  directed  the  servant  to  apprehend  the  pris- 
oner for  stealing  turnips,  and  the  servant  very  soon  afler  this  found  the  prisoner  in 
a  field  adjoining  his  master's  turnip  field,  with  a  quantity  of  turnips  in  his  posses- 
sion, and  took  him  into  custody,  and  proceeded  with  him  first  to  his  master's  house, 
and  thence  to  the  house  of  the  constable ;  but  on  their  way  there  the  prisoner  said 
he  would  go  no  farther,  and  drew  a  knife  and  wounded  the  servant :  it  was  con- 
tended that  the  servant  had  a  right  to  apprehend  the  prisoner  under  the  7  &  8  Geo. 
4,  c.  29,  s.  63 ;  but  it  was  held  that  by  that  section  the  owner  of  the  property  or  his 
servants  were  only  empowered  to  apprehend  persons  found  committing  offences 
against  the  Act,  and  to  take  them  forthwith  before  a  justice  of  the  peace.  That  in 
this  case  the  prisoner  was  not  found  committing  the  offence,  but  was  in  the  next 
field ;  which  brought  the  case  neither  within  the  letter  nor  the  spirit  of  the  enact- 
ment. Again,  by  this  ecactment,  the  owner  or  servant  who  apprehends  must  take 
the  offender  forthwith  lefjre  a  justice.  Now  the  prisoner  was  actually  taken  to 
the  master's,  and  was  about  to  be  taken  to  the  constable's,  all  which  was  clearly 
wrong.  (^) 

So  where  on  an  indictment  for  the  murder  of  a  person,  who  was  assisting  a  police- 
man to  take  a  prisoner  to  the  station-house,  it  appeared  that  the  policeman  appre- 
hended the  prisoner  at  night,  and  that  he  had  concealed  on  his  person  new  r^oi^ 
potatoes,  fresh  dug  '^'out  of  the  ground,  and  with  moist  earth  upon  them,  ^ 
and  which  did  not  appear  to  have  been  dug  out  of  the  ground  more  than  half  an 
hour,  and  the  policeman  stated  that  he  had  been  informed  that  gardens  had  been 
robbed,  and  that  he  apprehended  the  man  on  suspicion  of  stealing  the  potatoes  out 


(d\  1  Hale  460. 

\h)  Anon.,  Exeter  Sum.  Ass.  ]793;  1 

\c)  1   Hawk.  P.  C.  c.  31,  ss.  48,  64; 


East  P.  0.  c.  5,  B.  71,  p.  306. 
Fost.  272,  311  ;  1  East  P.  C.  c.  5,  s.  71,  p.  304. 
AnU^  p.  408. 

{d)  24  k  25  Vict.  c.  96,  s.  103  ;  c.  97,  s.  61 ;  c.  99,  8.  31  ;  6  Geo.  4,  c.  83,  a.  e\  ^  Qi^^.  V^ 
C  69,  8.  2,  &c. 
(e)  Bex  V.  Curran,  3  C.  A  P.  397  (14  E.  C.  L.  R.),  Vaughan,  1i. 
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of  a  garden :  but  there  was  no  evidence  either  to  show  that  any  garden  had  been 
robbed,  or  that  the  prisoner  had  been  in  or  near  any  garden ;  it  was  objected  that 
the  policeman  had  no  authority  to  apprehend  the  prisoner ;  for  at  common  law  steal- 
ing growing  potatoes  out  of  a  garden  was  neither  a  felony  nor  misdemeanor,  and 
therefore  a  policeman  had  no  ri^t  at  common  law  to  apprehend  for  it ;  and  under  the 
7  &  8  Geo.  4.  c.  29,  s.  63,  an  offender  could  only  be  apprehended  if  he  were  ''  found 
committing'*  the  offence,  and  the  preceding  case  was  relied  upon ;  it  was  held  that 
the  objection  was  valid,  and  consequently  that  the  case  was  one  of  manslaughter 
only.(/) 

But  the  words  "  found  committing"  must  not  be  taken  so  strictly  as  to  defeat  the 
reasonable  operation  of  such  clauses.     The  plaintiff,  a  pedlar,  went  to  the  house  of 
Mr.  B.  and  a  small  dog  of  Mr.  B.'s  ran  out  at  the  plaintiff,  who  with  a  stick  gave 
the  dog  a  blow,  which  knocked  out  one  of  its  eyes.     The  plaintiff  then  went  away, 
and  Mrs.  B.  immediately  sent  a  boy  to  fetch  a  constable,  the  boy  returned  with  the 
constable,  and  Mrs.  B.  directed  them  to  go  after  the  plaintiff  and  apprehended  him  for 
the  injury  done  to  the  dog.  They  went  in  pursuit  of  the  plaintiff,  and  found  him  at  a 
public-house  about  a  mile  from  Mr.  B.'s,  and  the  constable  apprehended  him  and  took 
him  before  a  magistrate.  Tindal,  C.  J.  (in  summing  up) :  the  jury  will  have  to  consider, 
first,  whether  the  plaintiff  had  committed  a  wilful  injury  to  the  dog ;  and  secondly, 
whether  he  was  found  committing  that  offence  and  immediately  apprehended :  "with 
respect  to  the  second  question,  the  words  of  the  7  &  8  Geo.  4,  certainly  differ  mate- 
rially from  those  of  1  Geo.  4,  c.  56,  and  were  obviously  meant  to  restrict  the  powers 
given  by  that  Act.     The  object  of  the  Legislature  seems  to  have  been  to  allow  the 
immediate  apprehension  of  a  party  taken  in  the  commission  of  a  crime  of  this  nature 
because  otherwise  such  offences  would  frequently  be  committed  by  persons  passing 
through  or  having  no  fixed  domicile  in  the  place,  and  they  would  therefore  entirely 
escape,  if  the  party  injured  were  obliged  to  wait  for  the  formalities  of  a  charge 
before  a  magistrate,  or  a  warrant.     Where  the  offender  is  fixed  in  the  country,  so 
that  he  can  be  found  and  apprehended  at  a  subsequent  time,  there  is  no  reason  why 
that  apprehension  should  not  be  after  a  r^ular  proceeding ;  and  the  statute  there- 
fore differs  from  the  1  Geo.  4,  c.  56,  and  does  not  allow  a  stale  apprehension  on  an 
eld  charge,  without  a  warrant.     Still  the  words  of  the  present  statute  must  not  be 
taken  so  strictly  as  to  defeat  its  reasonable  operation.     Suppose  a  party  seen  in 
i^r>^  f,-.   *the  act  of  committing  the  crime  were  to  run  away,  and  immediate  and  fresh 
-I   pursuit  to  be  made :  I  think  that  would  be  sufficient.     So,  in  this  case,  the 
party  is  actually  seen  in  the  commission  of  the  act  complained  of:  as  soon  as  possi- 
ble an  officer  is  sent  for,  and  he  is  taken  as  soon  as  possible.     No  greater  diligence 
could  be  required ;  and  that  being  the  case,  I  think  it  must  be  treated  as  an  *  imme- 
diate apprehension'  for  an  offence  which  the  plaintiff,  supposing  under  the  circum- 
stances that  it  was  an  offence  at  all,  was  *  found  committing.'  "{g) 

Where  a  policeman  found  the  prisoner  in  a  garden  at  night,  stooping  down  close 
to  the  ground,  and  the  prisoner  jumped  up  and  ran  away,  and  the  policeman  ran 
after  him  and  caught  bim ;  and  it  appeared  that  the  prisoner  was  cutting  or  pluck- 
ing some  picketees  and  carnations  in  the  garden,  and  the  jury  found  that  the  pri- 
soner had  wilfully  and  maliciously  plucked  and  cut  flowers  from  plants  or  roots  in 
the  garden  with  intent  to  steal  them,  and  that  he  was  found  by  the  policeman  com- 
mitting that  offence,  but  that  the  policeman  did  not  inform  the  prisoner  by  word  of 

(/)  Reg.  V.  Phelps,  C.  k  M.  180 ;  and  MSS.  G.  S.  G.  Neither  in  this  case  nor  in  Rex 
V.  Carran,  was  the  party  seen  in  the  act  of  committiDg  the  offence;  but  it  seens  that  if 
the  party  be  seen  In  the  commission  of  the  offence  hj  one  person,  he  may  be  apprehended 
by  another  who  did  not  see  him  in  the  commission  of  the  offence.  See  Rex  v.  Howarth, 
infroy  p.  816,  note  (Ar),  and  Hanway  v.  Boultbee,  tn/ra,  note  (y) ;  Ballinger  r.  Ferris,  1  M. 
&  W.  628;  Reed  v.  Cowmeadow,  6  Ad.  k  E.  661  (33  E.  C.  L.  R.) ;  7  C.  &  P.  821  (32  B.  C 
L.  R.) ;  and  Beechey  v.  Sides,  9  B.  ^  C.  806  (17  E.  0.  L.  R.),  cases  of  actions  for  illegil 
apprehension  under  the  7  &  8  Geo.  4,  c.  30,  may  also  be  referred  to.    G.  S.  G. 

Iff)  Hanway  v.  Boultbee,  1  Moo.  k  Rob.  14 ;  s.  c,  4  G.  &  P.  350  (19  E.  C.  L.  R.).  The 
words  of  the  1  Geo.  4,  c.  66,  s.  3  (which  was  repealed  by  the  7  ik  8  Geo.  4,  c.  27),  wew 
**  any  person  or  persons  who  shall  have  actually  committed,  or  be  in  the  act  of  eoaisit* 
ting  any  offence."  The  words  of  the  7  &  8  Geo.  4,  c.  30,  s.  28,  on  which  this  case  taraedi 
are  the  same  as  those  in  the  7  &  8  Geo.  4,  c.  29,  8.  63. 
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DDOUth  that  be  belonged  to  the  police  force ;  it  was  held,  on  a  cafle  reserved,  that  the 
policeman  had  authority  to  apprehend  the  prisoner.(A) 

A  person  may  be  apprehended  without  a  warrant  under  the  5  Geo.  4,  c  83,  s.  6, 
iS  ft  person  found  in  a  dwelling-house,  &c.,  with  intent  to  commit  a  felony,  if  he  is 
seen  in  a  dwelling-house,  &c.,  but  gets  out  of  it  and  is  taken  on  fresh  pursuit,  and  it 
DDftkes  no  difference*  that  he  was  not  seen  getting  out  of  the  house,  and  was  found 
ooncealing  himself  to  prevent  being  apprehended  upon  other  premises  near.  To  make 
such  an  arrest  legal,  it  is  not  necessary  that  the  person  should  have  at  the  time  he  is 
apprehended  a  continuing  purpose  to  commit  the  felony ;  he  may  be  apprehended 
though  that  purpose  is  wholly  ended.  Upon  an  indictment  for  maliciously  wound- 
ing, it  appeared  that  near  midnight  two  men  were  seen  near  a  board-house  belong- 
ing to  Oxley  'j  on  two  persons  going  up  to  the  board-house,  they  heard  a  noise  there, 
and  they  found  the  door  of  the  board-house  half  open,  and  saw  the  prisoner  inside 
the  boai'd-house,  and  heard  a  noise  among  the  boards,  and  the  prisoner  said  "  bring 
tbe  board ;''  the  two  persons  then  went  to  Oxley's  house  to  call  him  up ;  one  of  them 
then  went  to  the  bottom  of  the  road,  which  was  about  one  hundred  yards  from  the 
board-house,  and  in  a  quarter  of  an  hour  Oxley  came  up,  with  a  carving-knife  in 
his  hand,  and  having  also  got  another  person  to  assist  him,  they  went  to  the  board- 
house,  the  door  of  which  was  then  closed ;  the  hasp  was  over  the  staple,  and  the 
padlock  was  in  the  staple,  but  not  locked ;  nobody  was  in  the  board-house ;  they 
went  in,  and  Oxley  found  two  planks  removed  from  the  place,  where  he  had  seen 
them  four  days  before,  to  another  part  of  the  board-housi),  nearer  the  door ;  they 
then  ^went  on  from  the  board-house,  and  after  searching  in  several  places,  r^toi/* 
found  the  prisoner  in  the  garden  of  another  person,  crouched  down  under  a  ^ 
tree,  and  with  a  drawn  sword  in  his  hand ;  the  prisoner  was  asked  twice  what  he 
did  there;  he  made  no  answer,  and  then  he  started  off;  one  of  the  witnesses  ran 
and  caught  hold  of  him,  but  the  prisoner  compelled  him  to  leave  hold  of  him ;  the 
prisoner  fell  over  something,  and  then  the  other  witnesses  came  up ;  the  prisoner 
struck  Oxley  on  the  side  with  his  sword,  but  did  not  cut  him ;  then  the  prisoner 
again  attempted  to  get  away,  but  was  prevented  by  some  paling ;  the  prisoner  then 
turned  round  and  struck  Oxley  with  his  sword,  cut  through  Oxley 's  hat  into  his 
head,  and  produced  a  slight  wound  on  his  head ;  up  to  that  time  Oxley  had  not 
struck  the  prisoner  any  blow;  the  jury  negatived  the  felony  in  removing  the  boards 
from  one  part  of  the  board-house  to  another ;  and  it  was  objected  that  the  prose- 
cutor had  no  right  to  apprehend  either  at  common  law  or  under  the  Vagrant  Act 
(6  Geo.  4,  c.  83,  s.  6) ;  for  at  common  law  the  power  to  arrest  for  offences  inferior 
to  felony  was  confined  to  the  time  of  committing  the  offence,  and  it  was  the  same 
under  the  Vagrant  Act ;  that  the  prisoner  was  not  found  by  the  prosecutor  com- 
mitting the  offence,  but,  on  the  contrary,  had  ceased  from  the  attempt  and  aban- 
doned the  intention,  which  distinguished  this  case  from  Rex  v.  Hunt ;(%)  but  the 
Judges,  on  a  case  reserved,  held  that  he  might  lawfully  be  apprehended,  for  as  he 
was  seen  in  the  board-house,  and  was  taken  on  fresh  pursuit  before  he  had  left  the 
neighborhood,  it  was  the  same  as  if  he  had  been  taken  in  the  outhouse,  or  in  run- 
ning away  from  it.(^) 

(A)  Rex  V.  Eraser,  R.  k  M.  C.  G.  R.  419.     See  this  case  more  at  fnUj  post, 

U)  R.  k  M.  C.  C.  R.  93,  ante,  p.  800. 

{k)  Rex  V.  Howarth,  R.  k  M.  C.  C.  R.  207.  Rex  v.  Hunt  was  relied  upon  as  showing  a 
right  to  apprehend  at  common  law,  independently  of  the  5  Geo.  4,  c.  83,  s.  6,  which 
enacts,  *'  that  it  shall  be  lawfal  for  any  person  whatsoever  to  apprehend  any  person  who 
shall  be  found  offending  against  this  Act;"  and  by  sec.  4,  <*  every  person  being  found  in  or 
npoQ  any  dwelling-house,  warehouse,  coach-house,  stable,  or  out-house,  or  in  any  in- 
closed yard,  garden,  or  area,  for  any  unlawful  purpose,  shall  be  deemed  a  rogue  and  vaga- 
bond." In  the  prisoner's  house,  on  the  following  day,  were  found  some  oak  boards  of 
Ozley's,  which  had  been  seen  in  the  board-house  four  days  before ;  but  Littledale,  J., 
told  the  jury,  that  he  thought  they  could  not  take  into  consideration  any  felony  com- 
mitted in  respect  of  them,  as  they  had  been  taken  at  a  time  previous  to  tbe  night  in 
question,  and  it  was  not  for  that  transaction  that  the  prisoner  was  endeavored  to  be  ap- 
prehended. It  was  contended  for  the  prisoner  that  the  arms  in  the  hands  of  Oxley  were 
•och  as  justified  the  prisoner  in  what  he  did,  but  the  learned  judge  did  not  think  that 
they  did,  and  did  not  draw  the  attention  of  the  jury  to  them.  See  the  remarks  of  Lord 
Denman,  C.  J.,  in  Baynes  v,  Brewster,  2  Q.  B.  375  (42  B.  C.  h»  R.)i  on  this  case. 
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But  if  several  hours  elapse  between  the  time  when  the  offence  is  committed  and 
the  apprehension,  the  apprehension  is  not  warranted  by  the  Vagrant  Act,  although 
the  constable  who  apprehends  saw  the  party  committing  the  offence.  Upon  an  in- 
dictment for  maliciously  wounding,  it  appeared  that  the  prisoner,  with  several  other 
persons,  were  found  with  Jones,  a  con8ta,ble,  playing  at  thimblerig  and  betting  with 
the  people  at  a  fair,  between  two  and  four  o'clock  in  the  afternoon.  Jones  having 
received  verbal  instructions  from  the  magistrates  to  apprehend  such  offenders,  tried, 
with  the  assistance  of  another  person,  to  apprehend  the  prisoner  and  his  companions, 
and  succeeded  in  taking  one,  but  the  prisoner  and  two  others  of  his  company  fell 
*fi1 71  "P^°  Jones,  rescued  their  companion,  and  got  away  themselves.  *About  nine 
^  o'clock  in  the  evening  Jones  not  having  been  able  to  find  the  prisoner  before, 
saw  him  with  several  of  his  companions  in  a  public-house,  and  said  to  him,  "  You 
are  my  prisoner."  The  prisoner  asked  "  For  what?"  and  Jones  replied,  for  what  he 
had  been  doing  in  the  fair ;  the  prisoner  resisted,  and  a  scuffle  ensued ;  the  prisoner 
escaped  and  concealed  himself  in  a  privy  in  the  garden.  Jones  called  another  eon- 
stable  to  his  assistance,  and  they  together  broke  open  the  privy  door  and  endeavored 
to  take  the  prisoner,  upon  which  he  took  a  knife  out  of  his  pocket  and  stubbed  the 
other  constable.  The  jury  found  that  the  prisoner  knew  that  the  constable  was 
endeavoring  to  take  him  for  the  offence  (against  the  Vagrant  Act)  committed  at  the 
fair;  and  upon  a  case  reserved,  the  Judges  held  that  the  attempt  to  apprehend  was 
not  lawful  under  the  Vagrant  Act,  as  it  was  not  made  on  fresh  pursuit.  (/) 

Where  on  an  indictment  for  wounding  with  intent  to  disable,  it  appeared  that  the 
prosecutor  was  a  sergeant  of  police  and  the  prisoner  a  constable  under  him,  and 
that  the  prosecutor  went,  as  it  was  his  duty,  to  the  house  of  the  prisoner  to  see  that 
he  was  correct  in  the  discharge  of  his  duty,  and  the  prisoner  had  some  altercation 
with  him,  and  the  prosecutor  left  the  house,  the  prisoner  followed  and  struck  him, 
and  fell  when  attempting  to  strike  him  a  second  time,  and  the  prosecutor  then  went 
away  for  assistance,  and  returned  to  the  prisoner's  house  with  two  police  constables, 
when  the  prisoner  was  not  at  home :  they  returned  again  in  two  hours  and  saw  him, 
and  the  prosecutor  told  him  that  he  must  go  with  him  to  the  station ;  the  prisoner 
said  he  would  not  stir  an  inch  that  night;  the  prosecutor  attempted  to  take  hold  of 
him,  whereupon  the  prisoner  inflicted  a  severe  wound  upon  him ;  and  the  jury 
found  him  guilty  of  wounding  with  intent  to  prevent  his  apprehension.  It  was 
held,  upon  a  case  reserved,  that  the  apprehension  was  not  lawful ;  for  the  assault 
was  committed  at  another  time,  and  there  was  no  probability  of  its  being  renewed.(m] 
Under  the  9  Geo.  4,  c.  69,  s.  2,(n)  a  keeper  may  apprehend  poachers,  though 
there  are  three  or  more  found  armed ;  for  though  sec.  2  only  authorizes  apprehend- 
ing for  offences  under  sec.  1,  yet  the  offences  punishable  under  sec.  9  are  also 
offences  under  sec.  1 ;  and  if  the  keeper  be  killed  in  the  attempt  to  apprehend,  the 
offender  will  be  guilty  of  murder,  though  the  keeper  had  previously  struck  the 
offender  or  one  of  his  party,  if  he  struck  in  self-defence  only,  and  to  diminish  the 
violence  illegally  used  against  him,  and  not  vindictively  to  punish.  Upon  an  indict- 
ment for  maliciously  shooting,  it  appeared  that  the  prisoner  and  twenty-one  other 
persons  were  found  armed  with  long  poles  and  guns  in  a  coppice,  which  belonged  to 
Mr.  P.,  in  the  night,  by  the  keepers  of  Mr.  P.  and  four  of  his  men :  they  came  up 
to  the  keepers,  who  warned  them  off;  they  asked  the  keepers  whether  they  meant  to 
take  them,  for  that  they  could  shoot  as  well  as  the  keepers;  one  of  the  keepers  said, 
*R1  R1  ^^^^  ^^^  ^^^  ^^^  ^^^^  broke  the  peace  he  ^would  shoot,  and  one  of  the 
^  keeper's  men  said  he  would  do  the  best  he  could  towards  taking  them ;  the 
prisoner  and  his  party  then  turned  to  go  away,  and  walked  between  four  and  five 
hundred  yards  over  some  fields  of  Mr.  P.'s,  turning  once  upon  the  keeper  and  his 
men,  and  then  got  over  the  hedge  into  a  turnpike  road:  the  keeper  and  his  men 
followed  them  pretty  closely  all  the  way,  and  got  over  the  hedge  afler  them ;  the 

(I)  Rex  V.  Gardener,  R.  k  M.  C.  C.  R.  390.  By  5  Geo.  4,  c.  83,  a.  4, «» every  person  play- 
ing or  betting  in  any  street,  road,  highway,  or  other  open  and  public  place,  at  or  vith 
any  table  or  instrument  of  gaming,  at  any  game,  or  pretended  game  of  chance,"  ''shall 
be  deemed  a  rogue  and  vagabond."     See  sec.  6,  note  (A;),  miprOj  p.  816. 

(m)  Reg.  V.  Walker,  Dears  C.  C.  358. 

(n)  See  the  section,  an/e,  pp.  642,  643. 
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prisoner  and  his  party  then  formed  three  deep  upon  the  road,  and  said  the  keepers 
should  not  go  any  farther ;  the  keeper  again  repeated  that  the  first  man  that  broke 
the  peace  he  would  shoot;  the  prisoner  and  his  party  rushed  upon  the  keeper  and 
his  men,  and  some  others  who  had  joined  them ;  one  of  the  prisoner's  parti/  struck 
the  keeper  on  the  head  with  a  pole,  and  the  keeper  knocked  him  down ;  another 
man  struck  at  the  keeper  with  another  pole,  and  the  keeper  parried  off  the  pole, 
and  knocked  him  down ;  one  of  the  prisoner's  party  fired  a  gun,  which  wounded  one 
of  the  keeper's  men ;  another  man  then  struck  the  keeper  on  the  head,  and  the 
keeper  knocked  him  down,  immediately  afler  which  one  of  the  prisoner's  party  fired 
the  shot  in  question,  which  wounded  the  prosecutor.  It  was  insisted  on  the  part  of 
the  prisoner  that  the  9  Geo.  4,  c.  69,  s.  2,  gave  a  power  of  apprehending  for  offences 
within  the  first  clause  only,  and  that  the  offence  was  an  offence  upon  sec.  9,  and  not 
upon  sec.  1 ;  but  Bayley,  B.,  thought  that  the  offence  was  an  offence  within  the  first 
section :  it  was  further  insisted  that,  as  the  keeper  had  knocked  down  three  of  the 
men  before  the  shot  in  question  was  fired,  it  would  not  have  been  murder  if  death 
had  ensued ;  but  Bayley,  B.,  was  of  opinion  that,  if  the  keeper  struck  not  vindic- 
tively, or  by  way  of  punishment,  or  for  the  purpose  of  offence,  but  in  self-defence 
only,  and  to  diminish  the  violence  which  was  illegally  brought  into  operation  against 
him,  it  would  have  been  murder  had  death  ensued :  and  he  told  the  jury  that  he 
thought  the  keeper  and  his  men.  even  if  they  had  no  right  to  apprehend,  had  full 
right  to  follow  the  prisoner  and  his  party,  in  order  to  discover  who  they  were,  and 
that  the  prisoner  and  his  party  were  not  warranted  in  attempting  to  prevent  them ; 
and  that  if  they  had  attempted  to  apprehend  them,  which  however  they  did  not, 
they  would  have  been  warranted  by  the  statute  in  so  doing :  and  the  learned  Baron 
left  it  to  the  jury  whether  the  keeper  did  more  than  was  necessary  for  his  own  de- 
fence, and  to  diminish  the  violence  and  force  which  was  illegally  brought  against 
him,  as  well  as  the  questions  of  intent;  the  juiy  found  the  prisoner  guilty  with  intent 
to  prevent  the  lawful  apprehension  of  himself  and  others,  and  for  that  purpose  to  do 
grievous  bodily  harm ;  and  upon  a  case  reserved,  the  Judges  unanimously  held  that 
the  keeper  had  power  to  apprehend,  inasmuch  as  the  prisoner  was  guilty  of  an  offence 
under  the  first  section  as  well  as  the  ninth ;  and  notwithstanding  the  blows  given  by 
the  keeper,  that  it  would  have  been  murder  had  the  keeper's  man  died.(o) 

If  a  keeper,  attempting  lawfully  to  apprehend  a  poacher,  be  *met  with  vio-  p^^o^  q 
lence,  and  in  opposition  to  such  violence,  and  in  self-defence,  strike  the  ^ 
poacher,  and  then  is  killed  by  the  poacher,  it  is  murder.  Upon  a  similar  indict- 
ment, it  appeared  that  some  keepers  found  the  prisoners  and  from  six  to  nine  men 
more  shooting  in  a  wood  at  night :  the  prisoners  and  their  party  immediately  attacked 
the  keeper  and  his  party  with  the  butt  ends  of  their  guns,  and  knocked  one  of  his 
men  down,  and  struck  the  keeper  mnny  blows,  but  there  was  no  blow  that  broke  the 
skin  and  made  a  wound  until  after  the  keeper  had  knocked  down  one  of  the  opposing 
party.  Bayley,  B.,  left  this  case  to  the  jury,  as  he  did  the  preceding  one,  and  they 
tbund  the  prisoners  guilty  with  intent  to  do  grievous  bodily  harm,  and  at  the  same 
meeting  as  the  last  case  this  was  also  considered,  and  the  Judges  affirmed  the  con- 
viction on  the  same  ground  as  in  the  preceding  ca8e.(j>) 

If  a  poacher  be  found  committing  an  offence  upon  a  manor,  and  being  pursued 
ran  off  the  manor,  and  then  return  on  it  again,  he  may  be  apprehended  under  sec. 
2.  Upon  an  indictment  for  attempting  to  discharge  loaded  arms  with  intent  to 
murder,  it  appeared  that  the  prosecutor  found  the  prisoner  and  two  others  by  night 
in  a  wood  in  a  manor  belonging  to  Lord  C. ;  he  pursued  them  out  of  that  wood  into 
a  field  not  within  the  manor,  and  of  which  Lord  C  was  neither  the  owner  nor  the 
occupier;  and  that  being  hard  pressed,  the  prisoner  returned  back  into  Lord  C.'s 
manor ;  and  being  still  pursued,  he  levelled  his  gun  and  snapped  it  at  the  prosecutor ; 
it  was  objected  that  the  authority  to  apprehend  ceased  the  moment  that  tne  prisoner 

(o)  Rex  V.  Ball,  R.  k  M.  G.  C.  R.  330.  The  9  Geo.  4,  c.  69,  s.  2,  differs  from  the  other 
Acts  authorizing  the  apprehension  of  parties  found  committing  offences,  in  authorizing 
the  apprehension  not  only  upon  the  land  where  the  offence  is  committed,  but  also  *Mn 
case  of  pursuit  being  made  in  any  other  place  to  which  the  offender  may  have  escaped.'' 
See  the  section,  antfj  p.  642.     See  Rex  v,  Payne,  R.  &  M.  C.  C.  R.  378,/?o<<,  p.  836. 

(p)  Rex  V,  Ball,  R.  &  M.  C.  C.  R.  333. 
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was  out  of  Lord  C/s  manor ;  but  it  wafi  held,  that  as  the  prisoner  retomed  agam 
upon  the  manor  it  was  the  same  as  if  he  had  never  been  off  the  manor. (^) 

It  was  held  in  the  same  case  that  a  person,  who  was  not  a  regularly  appointed 
gamekeeper,  but  who  was  employed  as  a  watcher  to  watch  for  poachers,  bad  authority 
to  apprehend  poachers,  and  that  it  was  not  necessary  that  he  should  have  any  written 
authority,  (r) 

In  order  to  justify  the  apprehension  of  a  person  for  night  poaching,  it  must  be 
proved  that  he  was  in  pursuit  of  game  between  the  expiration  of  the  first  hour  ailer 
sunset,  and  the  beginning  of  the  last  hour  before  sunrise.  Upon  an  indictment  for 
maliciously  shooting,  it  appeared  that  the  prosecutor  on  the  17th  of  December  heard 
a  shot  fired  in  a  plantation,  and  saw  the  prisoner  tbere ;  he  dropped  a  hen  pheasant ; 
the  prosecutor  went  towards  him,  and  he  fired  at  the  prosecutor ;  the  prosecutor  was  not 
sure  that  it  was  before  eight  o'clock  in  the  morning  that  this  occurred ;  it  was  objected 
that,  as  the  prisoner  was  not  shown  to  have  been  in  pursuit  of  game  an  hour  before 
sunrise,  the  prosecutor  had  no  right  to  apprehend  him,  and  the  objection  was  allowed.(i) 

A  keeper  has  no  right  to  apprehend  poachers  under  the  9  Geo.  4,  c.  69,  s.  2, 
*R201  ^^^^^  ^^^y  ^^  found  committing  an  offence  upon  land  *  which  belongs  to  his 
-•  master,  or  is  within  his  master^s  manor.  (<)     If,  therefore,  a  keeper  endeavor 
to  apprehend  a  poacher  in  a  place  where  he  is  not  authorized  by  that  statute,  and  the 
poacher  kill  him  in  order  to  prevent  his  apprehension,  it  is  only  manslaughter.    Upon 
an  indictment  for  murder,  it  appeared  that  a  party  of  poachers  were  in  a  wood  by 
night  in  pursuit  of  game ;  and  that  the  deceased,  who  was  an  assistant  gamekeeper 
of  Mr.  Clive,  and  others  pursued  them,  and  tried  to  apprehend  them;  upon  which 
one  of  the  poachers  turned  round  and  shot  the  deceased  :  the  wood  was  neither  the 
property  nor  in  the  occupation  of  Mr.  Clive,  nor  was  it  within  any  manor  that 
belonged  to  him,  Mr.  Clive  only  having  the  permission  of  the  owner  to  preserve  game 
there :  it  was  held  that  the  deceased  had  no  authority  to  apprehend  the  poachers  in 
the  wood,  and  consequently  that  the  shooting  of  the  keeper  was  only  manslaughter.(») 
So  where  a  servant  of  Sir  T.  W.  found  poachers  by  night  in  a  covert  of  Colonel  C; 
they  ran  away  and  he  pursued  them,  and  was  then  shot  by  one  of  them  in  the  side. 
Parke,*B.,  said :  "  This  was  not  on  Sir  T.  W.'s  land.     If  a  person  who  was  out 
poaching  saw  a  man  running  afier  him,  he  might  fairly  presume  that  the  person 
meant  to  apprehend  him ;  and  if  the  person  had  no  authority  to  do  so,  he  would  not 
be  guilty  of  murder  in  using  the  gun  he  had  in  his  hand.''     Unless  the  prosecutor  had 
authority  from  Colonel  C.  to  arrest  poachers,  it  would  only  have  been  manslaughter  if 
death  had  ensued :  he  was  attempting  an  illegal  arrest,  and  the  pursuit  was  a  suffident 
attempt :  he  was  not  the  servant  of  Colonel  C.,  but  of  Sir  T.  W. :  if  Sir  T.  W.  was 
lord  of  a  manor,  including  his  own  land  and  Colonel  C.'s,  he  might  be  justified  in 
apprehending."  (t>)     But  in  any  case,  where  three  or  more  poachers  are  out  by  night 
within  the  9  Geo.  4,  c.  69,  s.  9,  any  person  may  now  apprehend  the  offenders  by  the 
14  &  15  Vict.  c.  19,  s.  11.(1(7) 

But  the  interference  by  a  gamekeeper  with  persons  found  armed  in  the  pursuit  of 
game  by  night  on  the  lands  of  an  adjoining  proprietor,  without  any  attempt  to 
forcibly  apprehend,  is  not  a  sufficient  provocation  to  reduce  a  malicious  wounding 
and  killing  to  manslaughter.  The  prosecutor,  being  out  on  duty  at  night  as  game- 
keeper with  his  assistant  on  his  master's  manor,  heard  shots  towards  a  wood  not 
belonging  to  his  master,  and  shortly  afterwards  saw  the  prisoners  coming  along  a 
road  in  the  direction  from  the  wood ;  the  prisoners  were  armed  with  a  gun,  gon- 
barrel,  and  bludgeons;  they  stopped  when  they  saw  the  prosecutor  and  his  assistant; 

{q)  Rex  V.  Price,  7  C.  A  P.  178  (32  E.  0.  L.  R.),  Park,  J.  A.  J.,  and  Coleridge,  J.  It 
seems  that  the  terms  of  sec.  2  were  not  adverted  to  in  this  case  ,*  tbej  seem  clearly  togiv^e 
authority  to  apprehend  "  in  any  other  place"  to  which  the  offender  escapes,  without  refer* 
euce  to  its  being  within  the  manor  or  the  property  of  the  person,  on  whose  laad  the 
poachers  were  found.     C.  S.  G. 

(r)  Rex  V.  Price,  supra^  note  [q), 

[a)  Rex  V.  Tomlinson,  7  G.  &  P.  183  (32  E.  C.  L.  R.),  Coleridge,  J. 
0  Admitted  in  Rex  v.  Warner,  R.  &  M.  G.  G.  R.  380, /»o</,  p.  821. 

[u)  Rex  V.  Addis,  6  G.  &  P.  388  (25  E.  G.  L.  R.),  Patteson,  J. 

(v)  Rex  V.  Davis,  7  G.  A  P.  785  (32  E.  G.  L.  R.),  Parke,  B. 

(tr)  See  the  section,  ante^  p.  648.  < 
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e  prosecutor  and  his  assistant  advanced  towards  the  prisoners,  when  the  prosecutor  * 
id,  "  So  you  have  been  knocking  them  down ;  you  are  a  pretty  set  of  people  to  be 
It  80  late  at  night;''  they  were  then  about  three  yards  off;  the  prosecutor  said  to 
•  assistant,  sufficiently  loud  for  the  prisoners  to  hear,  "  Mind  him  with  the  gun ;" 
.6  assistant  took  hold  of  the  gun  gently,  one  hand  on  the  stock  the  other  on  the 
urrel,  and  took  off  the  cap  gently ;  there  was  no  struggle ;  the  man  did  not  seem 
igry  at  the  assistant's  holding  the  gun;  the  prosecutor  saw  one  of  the  r^^oQi 
)risoners,  and  advanced  to  look  at  the  faces  of  the  other  two,  but  they  ^ 
luoced  off.  The  prosecutor  then  turued  back  towards  his  assistant  and  the  man 
ho  had  the  gun,  and  called  out  as  loud  as  he  could,  ^^  Forward,  Giggles."  Griggles 
18  the  keeper  of  the  manor  in  which  the  wood  was  situate,  but  he  was  not  there, 
bree  of  the  men  ran  in  upon  the  prosecutor,  knocked  him  down,  and  stunned  him; 
heo  he  recovered  himself  he  saw  all  the  men  coming  by  him,  and  one  said,  ^*  Damn 
m,  we  have  done  'em  both ;"  they  had  got  two  or  three  paces  beyond  him,  and  one 
'  them  turned  back  and  struck  the  prosecutor  a  violent  blow  on  the  left  leg  with 
bat  he  thought  was  a  stick,  which  wounded  him  in  the  leg ;  the  prosecutor  had 
•mmitted  no  assault  on  either  of  the  four  men.  The  assistant  took  hold  of  the 
w  to  prevent  the  man's  running  away,  but  did  not  tell  him  so ;  he  took  hold  of  it 
let  the  keeper  see  if  he  knew  the  men ;  the  manor,  in  which  the  wood  was,  ex- 
uded more  than  200  yards  beyond  where  the  prisoners  were  seen  ;  it  was  objected 
at  the  prisoners  were  on  the  high  road,  and  the  prosecutor  and  his  assistants  had 
)  right  to  obstruct  them;  but  the  jury  having  found  the  prisoners  guilty,  the 
idges,  upon  a  case  reserved,  held  the  conviction  right  (x) 

Where  on  an  indictment  for  assaulting  J.  Smith  it  appeared  that  the  prisoner  got 
to  an  empty  third-class  carriage  proceeding  from  Manchester  to  Stoke-upon-Trent, 
id  got  out  on  the  wrong  side  at  North  Road  Station,  and  being  asked  by  the  guard 
r  his  ticket,  he  said  he  had  none,  and  had  intended  to  get  out  at  the  station  for 
rewe  Junction.  No  other  demand  was  made  on  the  prisoner;  but  the  guard 
dered  him  to  get  into  a  second-class  carriage^  and  locked  the  doors.  The  train 
en  proceeded  to  Stoke,  a  distance  of  several  miles.  The  prisoner,  on  getting  out, 
18  asked  for  his  ticket;  and  on  his  not  producing  it,  the  second-class  fare*  from 
anchester  to  Stoke  wa8  demanded.  It  not  being  paid,  the  policeman  at  the  station 
llared  the  prisoner,  who  gave  him  a  blow  and  got  away.  He  was  pursued  and 
taken,  when  he  cut  the  policeman's  hand.  The  reason  alleged  for  bringing  the 
isoner  to  Stoke  was,  that  it  was  the  head-quarters  of  the  railway  authorities,  and 
ere  was  no  mode  of  dealing  with  the  prisoner  at  the  North  Road  Station.  Wight- 
an,  J.,  told  the  jury  (afler  stating  the  facts  that  occurred  at  the  North  Road 
ation),  *^  the  guard,  instead  of  then  taking  him  on  the  specific  charge  of  going  so 
r  without  his  ticket,  which  perhaps  he  might  have  done,  takes  him  in  a  seoood- 
188  carriage  to  Stoke,  several  miles  out  of  the  way.  A  ticket  from  Manchester  to 
oke  is  there  demanded,  and  afterwards  the  full  fare.  It  seems  to  me  that  this  is 
early  beyond  the  law,  and  that  the  railway  authorities  had  no  right  to  demand  the 
re  i'rom  North  Road  to  Stoke.  I  do  not  give  any  opinion  as  to  the  right  to 
Dvey  a  person  refusing  to  produce  his  ticket  at  one  station  on  to  another,  on  the 
large  of  not  paying  his  fare  for  that  part  of  the  journey  which  the  prisoner  ruiooo 
lad  voluntarily  and  fraudulently  performed ;  but  whatever  might  have  been  ^ 
e  situation  of  the  parties,  if,  on  demand  and  refusal  of  the  ticket  or  fare  at  North 
oad,  the  charge  was  there  made,  and  he  had  been  conveyed  to  Stoke  for  the  pur- 
ise  of  dealing  with  it ;  here,  the  arrest  being  for  non-payment  of  the  fare  to  Stoke, 
le  apprehension  was  illegal,  and  the  prisoner  had  a  right  to  resist  it."(^) 
It  has  been  shown  that  though,  even  in  civil  cases,  an  officer  may  repel  force 
f  force,  where  his  authority  to  arrest  or  imprison  is  resisted,  and  may  do  this  to 

(x)  Rex  r.  Warner,  R.  k  M.  C.  C.  R.  380  ;  a  c,  6  C.  A  P.  525  (24  E.  C.  L.  R  ).  It  was 
Iso  objected  that  the  blow  on  the  leg  was  the  act  of  one  alone,  and  there  was  no  evidence 
hich  of  the  prisoners  inflicted  it;  and  as  one  of  the  prisoners,  before  the  blow  was  given, 
lid,  "  We've  done  'em,"  it  must  be  taken  that  it  was  supposed  both  men  were  dead,  and 
lerefore  there  could  be  no  intent  to  murder,  kc.  Holland,  B.,  told  the  jury  that  if  thej 
lOQght  the  prisoners  were  acting  in  concert  thejr  were  all  equally  guiltjr. 

(y)  Reg.  V.  Mann,  6  Cox  C.  C.  461. 
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the  last  extremity  in  cases  of  reasonable  necessity ;(«)  yet  if  the  party  against  whom 
the  process  has  issued  fly  from  the  officer  endeavoring  to  arrest  him,  or  if  he  "fly 
after  an  arrest  actually  made,  or  out  of  custody,  in  execution  for  debt,  the  officer 
has  no  authority  to  kill  him,  though  he  cannot  overtake  or  secure  him  by  any  other 
means.(a) 

The  authority  of  an  officer,  in  civil  cases,  must  be  regulated  and  limited  by  the 
writ  or  process  which  he  is  empowered  to  execute,  and  by  the  extent  of  the  district 
in  which  he  is  privileged  to  act.  It  is  only  in  the  character  of  officer  that  he  can 
prooed  to  arrest  or  imprison,  as  no  private  person  can  of  his  own  authority  arrest 
in  civil  suits.(6) 

A  press- warrant  extends  in  terms  to  ^'  seamen,  seafaring  men,  and  others,  whose 
occupations  and  callings  are  to  work  in  vessels  and  boats  upon  rivers  ;"(^)  ^^^ 
persons  of  this  description  may  be  impressed  to  serve  on  board  his  Majesty's  ships 
of  war,  by  those  who  have  proper  authority  delegated  to  them  for  that  purpo8e.(a) 
A  proceeding  which  has  been  sometimes  considered  as  hardly  consistent  with  the 
temper  and  genius  of  a  free  government,  but  which  may  be  defended  on  the  grouiid 
of  its  necessity  for  the  safety  of  the  state ;  in  order  that  the  government  may  be 
enabled,  in  time  of  need,  thus  peremptorily  to  call  for  the  services  of  persons  who 
have  freely  chosen  a  seafaring  life,  and  whose  education  and  habits  have  fitted  them 
for  the  employment. 

But  as  this  is  a  power  of  an  extraordinary  nature,  it  is  highly  requisite  that  no 
persons  should  assume  it  without  being  duly  qualified  for  that  purpose ;  as  the 
special  protection  which  the  law  affords  to  its  officers  will  not  be  extended  to  those 
who  venture  to  act  without  proper  authority.  Thus,  where  the  execution  of  a 
press-warrant  Is  directed  by  the  terms  of  the  warrant  (as  is  now  always  the  case) 
not  to  be  intrusted  to  any  person  but  a  commissioned  officer,  the  execution  of  it  bj 
another  person  will  be  illegal.  As  in  a  case  where  the  lieutenant  of  a  press-gane,  to 
whom  the  execution  of  a  warrant  was  properly  deputed,  remained  in  King  Road,  in 
the  port  of  Bristol,  while  his  boat's  crew  w^nt  some  leagues  down  the  channd,  bj 
his  directions,  to  press  seamen ;  this  was  illegal ;  and  when,  in  the  furtherance  of 
that  service,  one  of  the  press-gang  was  killed  by  a  mariner  in  a  vessel  which  tbey 
^ooo-i  ^^^  boarded  with  intent  to  press  such  persons  as  they  could  meet  *with,  it 
^  was  ruled  to  be  only  manslaughter,  though  no  personal  violence  had  been 
offiered  by  the  press-gang. (f?)  And  upon  the  same  principles,  where  the  mate  of  a 
ship  and  a  party  of  sailors,  without  either  the  captain  who  had  the  press-warrant,  or 
the  lieut«nat  who  was  regularly  deputed  to  execute  it,  impressed  a  man,  and  upon  his 
making  some  resistance,  one  of  the  party  struck  him  a  violent  blow  with  a  large 
stick,  of  which  he  died  some  days  after,  it  was  adjudged  murder. (/)  And,  in 
another  case,  the  delegation  of  the  power  of  impressing  by  a  lieutenant  (jto  whom  the 
warrant  had  been  directed)  to  a  petty  officer  and  several  others,  to  wnom  he  had 
given  verbal  orders  to  impress  certain  seafaring  men,  of  whom  he  had  received  in- 
telligence, was  decided  to  be  clearly  bad ;  though  it  was  found  to  be  the  constint 
usage  and  invariable  custom  of  the  navy  for  all  commissioned  officers,  having  in  their 
custody  such  press-warrants,  to  give  verbal  orders  to  such  petty  officers  whom  they 
might  think  fit  to  employ  upon  the  impress  service,  and  that  such  petty  officers 
usually  acted  without  any.  other  authority  than  such  verbal  orders. (^) 

If  a  ship's  sentinel  shoot  a  man,  because  he  persists  in  approaching  the  ship  when 

(z)  Anifj  p.  735.  (a)  1  Hale  481 ;  Fost.  271. 

(b)  1  Hawk.  P.  C.  c.  28,  s.  19. 

(c)  Softly,  expartey  1  East  R.  466 ;  1  East  P.  C.  c.  5,  s,  75,  p.  307.  The  same  terms  occur 
also  in  the  warrant  in  Broadfoot's  case,  Fost.  156. 

{d)  Broadfoot's  case,  18  St.  Trials  (by  Howell)  1323  :  Fost.  154 ;  where  see  an  eUboT' 
ate  argnment  delivered  by  Mr.  J.  Foster,  as  recorder  of  Bristol,  in  support  of  the  legtlitj 
of  impressing  seamen. 

(«)  Broadfoot's  case,  Fost.  164.  But  if  a  warrant  be  directed  to  several,  one  of  tbem 
may  execute  it :  1  Hale  459. 

(/)  Dixon's  case,  1  East  P.  G.  c.  5,  8.  80,  p.  313  ,-  and  lee  also  Browning's  case,  1  Btft 
P.  C.  c.  5,  s.  80,  p.  312. 

iff)  Borthwick's  case,  Dougl.  207.  The  warrant  enjoined  all  majora,  *c.,  to  aid  w^ 
assist  the  officer  to  whom  it  was  directed,  and  those  employed  by  him  in  the  exKStiOB 
thereof. 
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he  has  heen  ordered  not  to  do  so,  it  will  be  mui:der,  unless  such  an  act  was  necessary  for 
the  ship's  safety.  And  it  will  be  murder,  though  the  sentinel  had  orders  to  prevent 
the  approach  of  any  boats ;  had  ammunition  given  to  him  when  he  was  put  upon 
guard ;  and  acted  under  the  mistaken  impression  that  it  was  his  duty.  The  prisoner 
was  sentinel  on  board  the  AchiUe^  when  she  was  paying  off.  The  orders  to  him 
from  the  preceding  sentinel  were,  to  keep  off  all  boats,  unless  they  had  officers  with 
uniforms  in  them,  or  unless  the  officer  on  deck  allowed  them  to  approach ;  and  he  re- 
ceived a  musket,  three  blank  cartridges,  and  three  balls.  The  boats  pressed ;  upon 
which  he  called  repeatedly  to  them  to  keep  off;  but  one  of  them  persisted  and  came 
dose  under  the  ship  ;  and  he  then  fired  at  a  man  who  was  in  the  boat,  and  killed 
hitn.  It  was  put  to  the  jury  to  find,  whether  the  sentinel  did  not  fire  under  the  mis- 
taken impression  that  it  was  his  duty;  and  they  found  that  he  did.  But  a  case 
being  reserved,  the  Judges  were  unanimous  that  it  was,  nevertheless,  murder.  They 
thought  it,  however,  a  proper  case  for  a  pardon ;  and  further,  they  were  of  opinion, 
that  if  the  act  had  been  necessary  for  the  preservation  of  a  ship,  as  if  the  deceased 
had  been  stirring  up  a  mutiny,  the  sentinel  would  have  been  justified. (A) 

The  party  taking  upon  himself  to  execute  process,  whether  by  writ  or  warrant, 
must  be  a  legal  officer  for  that  purpose,  or  his  assistant  ]  and  if  an  officer  make  an 
arrest  out  of  his  proper  district,  or  have  no  warrant  or  authority  at  all,  or  if  he 
execute  process  out  of  the  jurisdiction  of  the  court  from  whence  it  issues,  he  r*Q94^ 
will  not  be  considered  as  a  legal  officer  entitled  to  the  special  *protection  of  *■  "* 
the  law ;  and  therefore,  if  a  struggle  ensue  with  the  party  injured,  and  such  officer 
be  killed,  the  crime  will  be  only  manslaughter. (t)  And  it  has  been  ruled,  that 
homicide  committed  upon  a  bailiff,  attempting  to  execute  a  writ  within  an  exclusive 
liberty,  such  writ  not  having  a  non-omittas  clause,  will  not  amount  to  murder.(A;) 
It  has  been  held,  that  if  the  constable  of  the  vill  of  A.  came  into  tho  vill  of  B.  to 
suppress  some  disorder,  and  in  the  tumult  the  constable  be  killed  in  the  vill  of  B., 
this  will  be  only  manslaughter,  because  he  had  no  authority  in  B.  as  constable.  (^) 
But  it  was  considered,  that  if  the  constable  of  the  vill  of  A.  had  a  particular  precept 
from  a  justice  of  peace  directed  to  him  by  name,  or  by  his  name  of  office  as  consta- 
ble of  A.,  to  suppress  a  riot  in  the  vill  of  B.,  or  to  apprehend  a  person  in  the  vill  of 
B.,  for  some  misdemeanor  within  the  jurisdiction  and  conusance  of  the  justice  of  th^ 
peace,  and  in  pursuance  of  that  warrant  he  went  to  arrest  the  party  in  B.,  and  in 
executing  his  warrant  was  killed  in  B.,  this  amounted  to  murder,(m)  Where  a 
warrant  was  directed  *'  to  C.  S.,  one  of  the  collectors  of  the  parish  of  W.,  the  consta- 
bles of  the  said  parish,  and  all  others  his  Majesty's  officers,''  to  levy  a  distress,  it 
was  held  that  the  constable  of  W.  had  no  authority  to  execute  it  out  of  the  parish 
of  W .  J  the  rule  of  law  being,  that  where  a  warrant  is  directed  to  officers,  as  indi- 
viduals, or  to  individuals  who  are  not  officers,  they  may  execute  it  anywhere  within 
the  extent  of  the  magistrate's  jurisdiction ;  but  where  it  is  directed  to  men  by  the 
name  of  their  office,  it  is  confined  to  the  districts,  in  which  they  are  officers  (n) 
But  the  law  as  to  the  latter  point  was  altered  by  the  5  Geo.  4,  c.  1 8,  which  was  re- 
pealed by  the  11  &  12  Vict.  c.  43,  s  36,  but  re-enacted  by  sec.  3  of  that  Act  and 
the  11  &  12  Vict.  c.  42,  s.  10,  by  which  warrants  to  apprehend  may  be  directed 
either  to  any  constable  or  other  person  by  name,  or  generally  to  the  constable  of  the 
parish  or  other  district  within  which  the  same  is  to  be  executed  without  naming 
nim,  or  to  such  constable  and  all  other  constables  or  peace  officers  in  the  county  or 
other  district  within  which  the  justice  or  justices  issuing  such  warrant  has  or  have 
jurisdiction,  or  generally  to  all  the  constables  or  peace  officers  within  such  last-men- 

(A)  Rex  V.  Thomas,  East.  T.  1816,  MS.,  Bayley,  J.  The  prisoner  was  tried  at  Nisi  Prias, 
'4M.  &  S.  441. 

(i)  1  Hale  457,  458,  459;   1  East  P.  C.  c.  6,  s.  80,  pp.  312,  314. 

{k)  Rex.  V.  Mead  and  another,  2  Stark  C.  205  (3  E.  G.  L.  R  ). 

(/)  1  Hale  459. 

(m)  1  Hale  459  ;  2  Hawk.  P.  G.  c.  13,  ss.  27,  30.  It  maj  be  here  mentioned,  that  by  24 
dec.  2,  c.  44,  s.  G,  if  a  warrant  is  irregular  in  the  frame  of  it,  the  ofticer  cxecating  it  min- 
lateriallj  is  indemnified  against  any  action  for  damages  by  the  party  injured,  though  the 
SXiagistrate  by  whom  it  was  issued  exceeded  his  Jurisdiction. 

(n)  Rex  V.  Weir,  1  B.  &  G.  288  (8  E.  G.  L.  R.) ;  2  D.  &  R.  444.   See  per  Lord  Holt  \t)lVsi. 
^.  bbandler,  1  Lord  Raym.  545. 
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tioned  county  or  district,  and  such  warrant  may  be  executed  by  apprehending  the 
offender  or  defendant  at  any  place  within  the  county,  riding,  diyision,  liberty,  city, 
borough,  or  place  within  which  the  justice  or  justices  issuing  the  same  shall  have 
jurisdiction,  or  in  case  of  iresh  pursuit  at  any  place  in  the  next  adjoining  county  or 
place  and  within  seven  miles  of  the  border  of  such  first-mention^  county,  riding, 
division,  liberty,  city,  borough  or  place,  without  having  such  warrant  backed ;  and 
in  all  cases  where  such  warrant  shall  be  directed  to  all  constables  or  other  peace 
♦ft^^^l  ^®^^™  within  the  county  or  other  *district  within  which  the  justice  or 
-1  justices  issuing  the  same  shall  have  jurisdiction,  it  shall  be  lawful  for  any 
constable,  head-borough,  tithingman,  borseholder  or  other  peace  officer  for  any 
parish,  township,  hamlet,  or  place  within  such  county  or  district,  to  execute  the  said 
warrant  within  any  parish,  township,  hamlet,  or  place  situate  within  the  jurisdiction 
for  which  such  justice  or  justices  shall  have  acted  when  he  or  they  granted  such 
warrant,  in  like  manner  as  if  such  warrant  were  directed  specially  to  such  constable 
by  name,  and  notwithstanding  the  place  in  which  such  warrant  shall  be  executed, 
shall  not  be  within  the  parish,  township,  hamlet,  or  place,  for  which  he  shall  be 
such  constable,  tithingman,  borseholder,  or  other  peace  officer. (c*) 

Where,  since  these  acts,  a  search  warrant  was  directed  ^*  to  the  constable  of  Daunt- 
sey,"  and  headed  "  Wilts  (to  wit)" ;  but,  instead  of  being  delivered  to  that  con- 
stuble,  it  was  delivered  to  a  county  police-constable  appointed  under  the  2  &  3  Vict, 
c.  98,  s.  3,  who  was  attached  to  the  district  in  which  Dauntsey  was  situated,  and 
executed  by  him  in  Dauntsey ;  it  was  held  that  the  execution  of  the  warrant  was 
illegal,  as  it  could  only  be  executed  by  a  constable  of  Dauntsey. (p) 

The  11  &  12  Vict.  c.  42,  s.  11,  provides  for  the  indorsement  of  warrants  in  cases 
of  indictable  offences,  and  enacts  that  the  ^'  indorsement  shall  be  sufficient  authority 
to  the  person  bringing  such  warrant,  and  to  all  other  persons  to  whom  the  same  was 
originally  directed ;  and  also  to  all  constables  and  other  peace  officers  of  the  coonty 
or  place  where  such  warrant  shall  be  so  indorsed  to  execute  the  same  in  such  other 
county  or  place."  And  the  11  and  12  Vict.  c.  43,  s.  3,  extends  this  provision  to 
all  warrants  and  commitments  issued  under  the  Act.(^) 

The  5  Geo.  4,  c.  18,  did  not  extend  to  the  warrant  of  a  Judge  of  the  King's 
Bench,  but  only  to  the  warrants  of  persons  having  authority  as  justices  of  the  peace 
within  the  limited  jurisdictions  therein  expressed,(r)  and  it  is  clear  the  new  clauses 
are  not  more  extensive.  It  may  be  observed,  that  if  a  warrant  be  directed  to  several 
persons,  any  of  them  may  execute  it.(«) 

A  warrant  must  be  executed  by  the  party  named  in  it,  or  by  some  one  assisting 
such  party,  and  in  his  presence,  either  actual  or  constructive.  Upon  an  indictment 
under  the  9  Geo.  4,  c.  31,  for  maliciously  stabbing,  it  appeared  that  a  constable  hav- 
ing a  warrant  to  apprehend  the  prisoner,  gave  it  to  his  son,  who  went  in  pursuit  of 
the  prisoner,  in  company  with  his  brother ;  the  father  stayed  behind ;  the  brothers 
found  the  prisoner  lying  under  a  hedge ;  and  when  they  came  up  he  had  a  knife  in 
his  hand,  running  it  into  the  ground ;  he  got  up  from  the  ground  to  run  away;  one 
"^8281  ^^  ^^^^  laid  hold  of  him,  and  he  stabbed  him  with  the  '^'knife;  the  father 
^  was  in  sight  at  about  a  quarter  of  a  mile  off.  Parke,  B. :  "  The  arrest  was 
illegal,  as  the  father  was  too  far  off  to  be  assisting  in  it."(0  So  where  upon  a  simi- 
lar indictment,  it  appeared  that  a  warrant  issued  by  commissioners  of  bankrupt  was 
directed  to  ^^  J.  Adams  and  W.  Smith  our  messengers  and  their  assistants;'  and 
that  the  prosecutor,  who  was  the  assistant  of  Smith,  having  obtained  the  warrant 
from  him,  went  in  pursuit  of  the  prisoner,  who,  on  the  prosecutor  overtaking  him, 

(o)  This  statement  is  framed  from  the  11  &  12  Vict.  c.  42,  s.  10,  and  11  &  12  Vict,  e.43, 
8.  3,  which  vary  in  terms,  but  agree  in  substance.  It  was  decided  that  the  5  Geo.  4,  ^ 
18,  onlj  empowered  constables  to  execute  warrants  out  of  their  proper  parishes,  sod  did 
not  compel  them  so  to  do :  Gimbert  v.  Conej,  Macl.  k  Y.  469 ;  and  that  decision  is  eqaallj 
applicable  to  the  new  clauses,  as  in  them  also  the  terms  are,  **  it  shall  be  lawftil,"  Ac 

[p)  Freegard  v.  Barnes,  7  Exc.  R.  827. 

{q)  It  was  decided  that  the  repealed  statute  only  authorized  constables  to  execate  tht 
warrants  therein  mentioned  out  of  their  own  parishes,  &c.,  but  did  not  compel  then  to  do 
so  :  Gimbert  v.  Coney  and  another,  Exch.  Trin.  T.  1825,  Mad.  k  T.  469. 

(r)  Gladwell  v.  Blake,  5  Tyrw.  186.  («)  1  Hale  459. 

(/)  Rez  V,  Patience,  7  0.  k  P.  775  (32  E.  0.  L.  R.).    See  this  casep  ^m<,  p  835. 


] 
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and  saying  he  had  the  warrant,  wounded  the  prosecutor  with  a  stone ;  neither  Smith 
nor  Adams  being  present  at  the  time,  nor  anywhere  near  the  place,  where  the 
attempt  to  arrest  occurred :  it  was  objected  that  the  prosecutor  was  not  authorized 
by  the  warrant  to  arrest  the  prisoner  except  in  the  presence,  actual  or  constructive, 
of  either  Adams  or  Smith,  and  that  the  word  '^  assitttants'"  only  extended  to  persons 
who  went  with  Adams  and  Smith  to  assist  in  taking  the  prisoner.  Williams,  J., 
said,  ^'  I  think  it  is  not  sufficient  that  the  prosecutor  should  have  been  deputed  to 
act  on  the  warrant  by  the  messenger;  and  1  think,  also,  that  to  authorize  him  to 
act,  he  must  derive  his  authority  direct  from  the  coipmissioners  themselves.  It 
appears  to  me  that  the  term  '  assistant*  would  apply  to  any  person  whom  Adams  or 
Smith  directed  to  go  in  aid  of  them.  It  therefore  remained  uncertain  who  those 
assistants  might  be,  till  either  Smith  or  Adams  had  named  them ;  and  I  think  that 
18  not  a  legal  execution  of  the  warrant,  unless  it  be  executed  in  the  presence,  actual 
or  constructive,  of  either  Adams  or  Smith,  who  are  named  in  it"{u) 

Where  a  warrant  to  arrest  one  Galliard  for  disobedience  to  a  bastardy  order  was 
directed  **  to  the  constable  of  the  township  of  Nantwich,  in  the  county  of  Chester, 
and  all  her  Majesty's  officers  of  the  peace  in  and  for  the  said  county,"  and  was  given 
to  the  superintendent  of  police,  and  by  him  given  to  the  police  at  Ooppenhall,  and  it 
had  been  for  a  time  in  the  possession  of  police-constable  Dyson,  and  he  and  Sharman, 
being  on  duty  in  uniform  as  constables  in  Coppenhallj  arrested  Galliard  under  the 
warrant,  but  they  had  not  the  warrant  in  their  possession  at  the  time,  it  being  at  the 
station-house  at  Coppcnhall,  in  the  possession  of  their  superior  officer ;  it  was  held 
that  this  arrest  was  illegal,  as  the  officers  were  bound  to  have  the  warrant  ready  to 
be  produced,  if  required,  (v) 

In  the  preceding  case,  as  no  point  seemed  to  have  been  raised  upon  any  omission 
of  the  police  to  inform  Galliard  of  the  nature  of  the  charge,  the  Court  said,  •*  It  may 
be  presumed  that  they  did  tell  him,  not  only  that  they  arrested  him  under  the  war- 
rant, but  what  the  charge  was  As  they  were  obviously  police-constables,  we  think 
that,  they  were  not  bound  in  the  first  instance  to  produce  the  warrant  at  the  time 
they  made  the  arrest ;  but  that,  as  this  was  not  the  charge  of  a  felony,  but  rather  in 
the  nature  of  a  civil  than  of  a  criminal  proceeding,  the  warrant  ought  to  have  been 
produced,  *if  required,  and  that  an  arrest  without  such  production  would  r^coQ^ 
nave  been  illegal."(tr)  *■ 

The  prisoner  was  indicted  for  maliciously  wounding  the  prosecutor  with  intent  to 
resbt  his  apprehension  for  assaulting  one  W.  P.  The  prosecutor  having  received  a 
warrant,  whereby  he  was  commanded  '*  to  apprehend  the  prisoner  and  to  bring  him 
before  me  to  answer  unto  the  said  complaint  (assaulting  W.  P.)  and  to  be  further 
dealt  with  according  to  law,"  went  in  search  of  the  prisoner,  and  brought  him  before 
the  magistrate  who  granted  the  warrant,  and  another  magistrate ;  he  was  ordered  to 
find  bail ;  he  said  he  would  not ;  upon  which  he  was  ordered  to  be  committed ; 
whilst  the  commitment  was  making  out  he  made  his  escape ;  the  prosecutor  was 
ordered  to  go  after  him ;  there  was  no  authority  in  writing ;  but  in  consequence  of 
the  verbal  directions  of  the  magistrates  to  the  clerk,  who  was  making  out  the  com- 
mitment, the  latter  ordered  the  prosecutor  to  go  afler  the  prisoner :  the  prosecutor 
accordingly  did  so,  and  in  attempting  to  apprehend  the  prisoner  was  cut  by  him  with 
a  knife ;  it  was  objected  on  the  part  of  the  prisoner  that  the  count  was  not  proved, 
for  that  the  party  having  been  taken  before  the  magistrate,  the  warrant  wvji  functus 
officio ;  and  the  second  taking  was  for  having  made  his  escape  from  the  office ; 
secondly,  that  the  count  was  bad,  as  it  did  not  follow  that  the  assaulting  W.  P.  was 
an  offence  for  which  the  prisoner  was  liable  to  be  apprehended :  but  Gaselee,  J., 
thought  the  warrant  continued  in  force,  and  that  the  second  objection  was  upon  the 
fiice  of  the  reco^ ;  and  the  jury  having  found  the  prisoner  guilty,  upon  a  case  re- 
served, the  conviction  was  held  good  (x) 

(u)  Rex  V.  Whalley,  7  C.  &  P.  245  (32  E.  C.  L.  R.).  See  Blatch  v.  Archer,  Cowp.  63, 
where  Aston,  J.,  said,  *'  it  is  not  necessary  that  the  bailiff  should  be  actually  in  sight,  but 
he  must  be  so  near  as  to  be  near  at  hand,  and  acting  in  the  arrest." 

(v)  Gillaird  v.  Laxton,  2  B.  &  S.  363  (110  E.  C.  L.  R.).  The  Court  erroneously  treated 
the  5  Geo.  4,  c.  18,  as  not  repealed. 

(w)  Ibid. 

(x)  Rex  V,  Williams,  R.  k  M.  C.  C.  R.  387.    As  no  time  is  usually  ^T«%^tV\>«^  ^^x  >\i^ 


827  Of  Manslaughter.  [book  ul 

Where  an  officer  endeavoring  to  execute  process  is  resisted  and  killed,  the  crime 
will  not  amount  to  murder,  udIcss  thcprocejis  is  legal ;   but  by  this  is  to  be  under- 
stood only  that  the  process,  whether  by  writ  or  warrant,  must  not  be  defective  in  the 
frame  of  it,  and  must  issue  in  the  ordinary  course  of  justice  from  a  Court  or  ma^^is- 
trate  having  jurisdiction  in  the  case.(y)     Therefore,  though  there  may  have  been 
error  or  irregularity  in  the  proceeding  previous  to  the  issuing  of  the  process,  it  will 
be  murder  if  the  sheriff  or  other  officer  should  be  killed  in  the  excution  of  it ;  for  the 
officer  to  whom  it  is  directed  must,  at  his  peril,  pay  obedience  to  \t{z)  And  for  this 
reason,  if  a  capias  ad  satisfaciendum ,  fieri  facias^  writ  of  assistance,  or  any  other 
writ  of  the  like  kind  issue,  directed  to  the  sheriff,  and  he  or  any  of  his  officers  be 
killed  in  the  execution  of  it,  it  is  sufficient,  upon  an  indictment  for  this  murder,  to 
produce  the  writ  and  warrant,  without  showing  the  judgment  or  decree. (o)     But  it 
*ft9ftl   ®^^™^  ^^^  ^^  YiTii^  as  well  as  the  sheriff's  *warrant  to  the  bailiff,  must  be 
^   produced. (2>)     So  where  upon  an  indictment  for  assaulting  J.  Evans  in  the 
execution  of  his  office  of  sub-bailiff  of  a  County  Court,  it  appeared  that  the  prisoner 
was  arrested  by  Evans  under  a  warrant,  which  was  in  the  form  authorized  by  the  19 
&  20  Vict.  c.  108,  s.  61,  for  not  having  satisfied  a  judgment  and  costs;  but  the  pre- 
vious proceedings  authorizing  the  warrant  were  not  proved;  on  a  case  reserved, 
it  was  held  that  these  proceedings  need  not  be  proved;  for  the  process  of  the 
County  Court  was  as  much  a  justification  to  the  officer  by  virtue  of  the  Act,  as  is  a 
writ  of  execution  out  of  a  superior  Court  to  a  sheriff,  and  it  is  clear  that  the  produc- 
tion of  such  a  writ  would  be  sufficient  in  a  proceeding  of  thb  description  for  assault- 
ing the  sheriff  or  a  bailiff  without  proof  of  the  judgment.(c)      So,  where  the  defend- 
ants were  indicted  for  an  assault,  and  it  appeared  that  Messrs.  Jones  and  Oakes, 
ironmasters,  became  bankrupts,  and  Bodle,  a  messenger  of  the  District  Court  of 
Bankruptcy,  in  consequence  of  information  that  certain  ironstone  belonging  to  the 
bankrupts  was  lying  in  a  boat,  obtained  a  warrant  from  two  justices  to  search  for 
the  property  of  Jones  and  Oakes,  and  went  with  this  warrant  to  search  the  boat, 
whereupon  the  assault  was  committed.     It  was  submitted  that  the  bankruptcy  and 
the  proceedings  under  it  must  be  proved ;  but  Erie,  J.,  held  that  the  6  Geo.  4,  c. 
16,  s.  29,(</  )  rendered  it  unnecessary  to  show  the  validity  of  the  proceedings  prior  to 
obtaining  the  magistrate's  warrant.(e)     So,  though  the  warrant  of  a  justice  of  peace 
be  not  in  strictness  lawful,  as  if  it  do  not  express  the  cause  with  sufficient  particu- 
larity; yet,  if  the  matter  be  within  his  jurisdiction,  the  killing  of  the  officer  execut- 
ing the  warrant  will  be  murder ;  fur  it  is  not  in  the  power  of  the  officer  to  dispute 
the  validity  of  the  warrant,  if  it  be  under  the  seal  of  the  justice.(/)     It  may  be  ob- 
served also,  that  in  all  kinds  of  process,  both  civil  and  criminal,  the  falsity  of  the 
charge  contained  in  such  process  will  afford  no  matter  of  alleviation  for  killing  the 
officer;  for  every  man  is  bound  to  submit  himself  to  the  regular  course  of  justice  :(^) 
and  therefore,  in  the  case  of  an  escape  warrant,  the  person  executing  it  was  held  to 
be  under  the  special  protection  of  the  law,  though  the  warrant  had  been  obtained  bj 
gross  imposition  on  the  magistrate,  and  by  false  information  as  to  the  matters  sug- 
gested in  it.  (A)     So  where  a  borough  rate  is  good  on  the  face  of  it,  a  distress  war- 
execution  of  a  warrant,  it  continues  in  force*  till  fully  executed,  though  it  be  seyen  years 
after  its  date,  provided  the  magistrate  so  long  lives:  Dickenson  v.  Brown,  Peake,  X.  P* 
344,  Lord  Kenyon,  C.  J. 

iy)  Fost.  31 1.  An  attachment  issued,  and  signed  bj  the  county  clerk  in  his  own  caase. 
is  legal  process :  for  it  was  held,  that  in  issuing  it  the  county  clerk  acted  merely  io  a 
ministerial  capacity,  and  not  as  judge  in  his  own  cause:  Baker's  case,  1  Leach  112.  He 
was  the  only  officer  who  signed  such  process,  and  the  process  was  in  the  name  and  under 
the  seal  of  his  superior,  and  it  was  process  against  the  goods  only. 

{z)  Fost.  311  ;  1  Hale  457. 

(a)  Rogers'  case,  Cromwell  Sum.  Ass.  1735,  ruled  by  Lord  Hardwicke;  Fost.  311,  313. 

(6)  Rex  V.  Mead,  2  Stark.  C.  205  (3  E.  G.  L.  R.),  an  arrest  upon  mesne  process. 

(c)  Reg  V.  Davis,  1  L.  &  C.  64,  Williams,  J.,  doubted  on  the  ground  that  the  statute 
seemed  confined  to  civil  cases. 

(d)  Repealed  by  the  12  k  13  Vict.  c.  106.  (e)  Reg.  v.  Roberts,  4  Cox  C.  C.  145. 

(/)  1  Ilale  459,  460.  It  is  said,  however,  that  this  mast  be  understood  of  a  warrtnt 
containing  all  the  essential  requisites  of  one:  1  East  P.  C.  c.  5,  8.  78,  p.  310;  aodie« 
Rex  t'.  H6od, /70«^,  p.  830,  note  (n). 

(g)  1  East  P.  C.  c.  5,  s.  8,  p.  310.  (A)  Curtis's  case,  Fost.  135.  And8eeFott312. 
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rat  issued  upon  it  is  valid,  although  the  rate  may  have  been  made  iu  part  for  by- 
;one  expeD8e8.(t) 

A  Serjeant  at  mace  in  the  city  of  London  having  authority,  according  to  the  cus- 
om  of  the  city,  by  entry  in  the  porter's  book  at  one  of  the  counters,  to  arrest  one 
fnrray  for  debt,  arrested  him  between  five  and  six  in  the  evening  of  the  8th 
^'ovember,  saying  at  the  same  time,  *'  I  arrest  you  in  the  King's  name,  at  t^oqa 
he  *suit  of  Master  Radford ;"  but  he  did  not  produce  his  mace :  Murray  re-  *-  ** 
isted,  and  one  of  his  companions  killed  the  officer.  Upon  a  special  verdict  it  was 
irged  that  the  arrest  in  the  night  was  illegal,  that  the  serjeant  should  have  shown 
iiB  mace,  and  that  a  custom  stated  in  the  verdict  to  arrest  without  process  first 
gainst  the  goods  was  illegal :  but  the  objections  were  overruled.(^) 

But  if  the  process  be  defective  in  the  frame  of  it,  as  if  there  be  a  mistake  in  the 
lame  or  addition  of  the  person  on  whom  it  is  to  be  executed;  or  if  the  name  of  the 
»ffioer  or  the  party  be  inserted  without  authority,  and  after  the  issuing  of  the  process, 
nd  the  officer  endeavoring  to  execute  it  be  killed,  this  will  amount  to  no  more  than 
Danslaughter  in  the  person  whose  liberty  is  so  invaded.(/)* 

Every  warrant  ought  to  specify  the  offence  charged ;  the  authority  under  which 
he  arrest  is  to  be  made ;  the  person  who  is  to  execute  it ;  and  the  person  to  be 
krrested.(m)  A  warrant,  therefore,  leaving  a  blank  for  the  Christian  name  of  the 
lerson  to  be  apprehended,  and  giving  no  reason  for  the  omission,  but  describing  him 

►nlj  as H.,  the  son  of  S.  H.,.and  stating  the  charge  to  be  for  assaulting  A.  B. 

n  the  execution  of  his  duty,  without  particularizing  the  time,  place,  or  any  other 
drcnmstances  of  the  assault,  is  too  general  and  unspecific,  and  therefore  a  resistance 
o  an  arrest  thereon,  and  killing  th^  person  attempting  to  execute  it,  will  not  be 
Dorder.  Upon  an  indictment  for  maliciously  wounding,  it  appeared  that  George 
9ood  having  assaulted  Brown,  a  sheriff's  officer,  who  was  endeavoring  to  arrest  his 
atber,  Samuel  Hood,  under  a  capias  ad  respondeTuJum^  Brown  applied  to  a  magis- 
late  for  a  warrant  to  apprehend  George  Hood  for  an  assault,  but  not  being  at  that 
ime  acquainted  with  his  Christian  name,  the  warrant,  so  far  as  it  related  to  the 
lame  and  description  of  the  person  committing  the  assault,  was  in  the  following 

^erms,  viz.,  ''  to  take  the  body  of Hood  (leaving  a  blank  for  the  Chrbtian 

lame)  of,  &c.,  by  whatsoever  name  he  may  be  called  or  known,  the  son  of  Samuel 
Sood,  to  answer,  &c.,  on  the  oath  of  Francis  Brown,  an  officer  of  the  sheriff  of  the 
xmnty  of  Wilts,  for  assaulting  him  in  the  execution  of  his  duty."  This  warrant 
wnB  delivered  to  the  tithing-man  to  execute,  and  he  went  to  S.  Hood's  house,  with 
Brown  and  others,  to  execute  it ;  and  Brown  pointed  out  G.  Hood  to  the  tithing- 
nan  as  the  person  on  whom  the  warrant  was  to  be  executed,  and  upon  attempting  to 
ipprchend  him,  he  stabbed  a  person  whom  the  tithing-man  had  charged  to  aid  and 
lasist.  S.  Hood  had  four  sons  who  resided  with  him.  It  was  objected  that  as  the 
[christian  name  of  George  Hood  was  omitted,  the  warrant  was  illegal,  and  would  not 
mthorize  his  apprehension  ;  and,  upon  a  case  reserved,  the  Judges  were  unanimously 
}f  opinion  that  the  warrant  was  bad,  because  it  omitted  the  Christian  name;  it 
ihould  have  assigned  some  reason  for  the  omission,  and  have  given  some  par- 
ticulars of  ^George  Hood,  by  which  he  might  be  distinguished  from  his  rsKooA 
brothers,  (n)  ^ 

{C\  Jones  V.  Johnson,  5  Excb.  R.  862.  (k)  Mackally's  case,  9  Co.  65  6. 

(/)  I  Hale  457  ;  1  Hawk.  P.  C.  c.  31,  a.  64;  Post.  312  ;  1  East  P.  c.  5,  s.  78,  p.  310.  Sir 
Beorj  Ferrers'  case,  Cro   Car.  371. 

(m)  Per  Coleridge,  arguendo^  Rex  v.  Hood,  infra. 

(«)  Rex  V.  Hood,  R.  k  M.  C.  C.  R.  281.  See  per  Tindal,  C.  J.,  in  Hoye  v.  Bush,  ifi/ra, 
Dote  (o).  The  decision  seems  to  have  proceeded  on  the  omission  of  the  Christian  name 
ilone,  bat  the  marginal  note  adverts  to  the  insufficiency  of  the  statement  of  the  offence 
for  which  the  warrant  was  granted,  and  it  seems  that  the  warrant  was  bad  on  that  ground 
Use,  as  it  did  not  state  where  the  assault  was  committed,  and  therefore  did  not  show  that 
it  WAS  within  the  jurisdiction  of  the  magistrate  who  granted  the  warrant.  C.  S.  G.  See 
the  observations  of  Coleridge,  J. :  Howard  v.  Gossett,  10  Q.  B.  387  (59  E.  G.  L.  U.),  tt  »eq, 

1  If  a  warrant  commanding  the  arrest  of  an  inividual  in  the  name  of  the  State  have  no 
peal,  it  is  void.  If  an  officer  attempt  to  arrest  the  party  named  upon  such  authority,  he 
proceeds  at  his  peril,  and  is  a  wrong-doer ;  and  if  he  be  killed  in  the  attempt  by  the  party, 
the  slayer  is  guilty  of  manslaughter,  and  not  murder:  Tackett  v.  State,  3  Yerg.  392. 


830  Of  Manslaughter.  [book  in. 

It  is  of  the  esseDce  of  a  warrant  that  it  should  be  so  framed  that  the  officer  should 
know  whom  he  is  to  take,  and  that  the  party  upon  whom  it  is  executed  should  know 
whether  he  is  bound  to  submit  to  the  arrest.     If,  therefore,  a  constable,  haTing  a 
warrant  directing  him  to  apprehend  A.  B.,  arrest  G.  B.  under  the  warrant,  such 
arrest  is  illegal,  although  C.  B.  were  the  person  against  whom  the  magistrate  intended 
to  issue  the  warrant,  and  although  the  person  who  made  the  charge  before  the 
magistrate  pointed  out  C.  B.  as  the  man  against  whom  the  warrant  was  issued.     A 
magistrate  for  the  county  of  Herts  issued  his  warrant,  directing  a  constable  to  take 
John  H.,  charged  with  stealing  a  mare.     Armed  with 'this  warrant,  the  constable 
went  to  Smithfield,  and  there  arrested  Bichard  H.,  who  was  the  party  against  whom 
information  had  been  given,  and  against  whom  the  magistrate  intended  to  issue  his 
warrant,  and  who  was  supposed  to  be  called  John  H. ;  his  name,  however,  was  really 
Richard  H.,  John  H.  being  the  name  of  his  father.     There  was  no  proof  that  a 
felony  had  been  committed.     The  person  who  made  the  charge  before  the  magistrate 
pointed  out  Richard  H.  as  the  man  who  had  stolen  the  mare,  and  a  person  present 
said  that  his  name  was  John  H.,  and  there  was  clearly  evidence  to  go  to  the  jury 
that  Richard  H.  was  the  man  intended  to  be  taken  up.     Coltman,  J.,  told  the  jury 
that  the  law  would  not  justify  the  constable's  act,  the  warrant  being  against  John 
and  not  against  Richard,  although  Richard  was  the  party  intended  to  be  taken; 
that  a  person  cannot  be  lawfully  taken  under  a  warrant  in  which  he  is  described  by 
a  name  that  does  not  belong  to  him,  uuless  he  has  called  himself  by  the  wrong 
name ;  that  a  constable  may,  in  many  cases,  take  up  a  person  on  a  charge  of  felooy 
by  virtue  of  his  office  of  constable,  and  without  any  warrant  from  a  magistrate ;  bix'^; 
that  he  can  only  do  so  within  the  district  for  which  he  is  chosen  constable.    Tl^« 
jury  having  found  a  verdict  against  the  constable,  the  Court  held  that  the  direction 
was  right.     That  in  civil  process,  the  taking  a  person  by  the  name  mentioned  in    m 
warrant,  his  real  name  being  different,  cannot  be  justified,  and  that  no  distinctioii 
could  be  made  between  civil  and  criminal  process.     In  either  case,  the  object  of  tlie 
warrant  is  to  identify  the  party  intended  to  be  arrested. (o) 

i^oo-i  -I       "*" Where  a  warrant  conmianded  the  constable  to  apprehend  a  prisoner,  and 
^   bring  him  before  a  justice  ^^to  answer  to  all  such  matters  and  things  as  od 
Her  Majesty's  behalf  shall  be  objected  against  him  on  oath  by  M.  A.  W.  for  ao 
assault  committed  on  her;''  it  was  held  bad,  for  it  did  not  state  any  information  oo 
oath  that  any  assault  had  been  committed. (j>)     And  where  a  warrant  of  a  Judge  of 
the  Court  of  Queen's  Bench  directed  certain  officers  to  apprehend  a  person  '^and 
him  safely  keep,  to  the  end  that  he  may  become  bound  and  find  sufficient  sureties  to 
answer"  an  indictment  for  a  conspiracy,  ^'  and  to  be  further  dealt  with  according  to 
law;"  it  was  held  that  the  warrant  was  bad  for  not  directing  that  the  party  should 
be  taken  before  some  Judge  or  justice  for  the  purpose  of  finding  sureties. (^) 

Where  a  warrant  to  distrain  for  a  borough  rate  was  signed  and  sealed  by  two  jus- 
tices, and  delivered  to  the  town  clerk  for  the  purpose  of  having  the  corporate  wal 
affixed  thereto,  and  he  altered  the  date  of  it  from  the  10th  to  the  14th  of  August, 
with  the  assent  and  direction  of  the  justices,  and  the  same  was  afterwards  re-aigned 
and  re- sealed,  and  the  corporate  seal  affixed  thereto,  it  was  held  that  the  warrant 

(o)  Hoye  v.  Bush,  1  M.  k  Gr.  775  (39  E.  C.  L.  R.).  As  there  was  np  aathority  to  appre- 
hend Richard  H.  under  the  warrant,  and  the  constable  was  out  of  his  district,  he  wssio 
the  same  situation  as  a  private  individual,  and  therefore  could  only  hare  defended  bin- 
self  by  proving  that  a  felony  had  been  committed  by  Richard  H.  See  ante,  p.  735,  io<l 
per  Tindal,  C.  J. ;  1  M.  &  6r.  780.  ^<  If  he  were  the  ffuUty  person,  the  officer  woold  not  I 
want  the  warrant,  supposing  a  felony  to  have  been  committed."  If  the  constable  bt^  i 
been  within  his  district  the  facts  of  this  case  seem  to  have  been  sufficient  to  havejnstified 
his  apprehending  Richard  H. ;  as  in  such  a  case,  although  no  felony  had  been  committed, 
yet  if  there  were  reasonable  ground  to  suspect  Richard  H.  of  having  committed  a  feloo/i 
that  would  justify  the  constable  in  apprehending  him.  See  Beckwith  v.  Pbilby,  6  B.  • 
G.  638  (13  E.  G.  L.  R.),  ante,  p.  801,  note  (t).  Quxre^  whether  it  ought  not  in  thiscase^ 
have  been  left  to  the  jury  to  say  whether  or  not  the  party  was  as  well  known  by  the  naiBe 
of  John  as  Richard.  If  he  were  as  well  known  by  the  one  as  the  other,  as  an  indictoeot 
describing  him  by  either  name  would  be  good  (an/e,  p.  763),  so  it  is  conceived  woold  • 
warrant.     G.  S.  O. 

[p)  Caudle  v.  Seymour,  1  Q.  B.  889  (41  E.  0.  L.  R.). 

(q)  Reg.  ».  Downey,  7  Q.  B.  281  (53  B.  0.  L.  R.). 
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was  good;  for  tbe  date  was  altered  whilst  it  was  in  the  posseesion  of  the  justices 
before  it  was  issued,  and  they  were  clearly  at  liberty  to  alter  it  at  that  time.(r) 
Where  in  the  body  of  a  warrant  of  distress  the  justices  were  described  as  "  two  of 
Her  Majesty's  justices  of  the  peace  for  the  said  borough  and  city,  and  one  of  us 
being  the  mayor  of  the  said  borough  and  city/'  and  the  warrant  was  signed  by  the 
two ;  it  WHS  objected  that  it  did  oot  appear  in  the  body  of  the  warrant  that  one  of 
theui  was  mayor  at  the  time  the  warrant  issued ;  but  the  objection  was  overruled  ; 
for  there  was  no  authority  for  saying  that  the  signature  might  not  be  looked  at  and 
considered  as  part  of  the  warrant. («)  It  was  objected  on  error,  that  as  under  the 
signatures  were  the  words  ** justices  of  the  said  city  and  borough,"  the  warrant  was 
signed  by  the  mayor  as  a  justice,  and  he  could  not  afterwards  sign  it  as  mayor ;  but 
it  was  held  that  he  might  act  in  both  characters,  and  that  the  warrant  was  not  less 
the  warrant  of  the  mayor  because  it  was  also  that  of  the  justice.(^)  Where  a  dis- 
tress warrant  had  in  the  margin  "  Borough  and  City  of  Lichfield,"  and  described  the 
juBtices  as  *' justices  of  the  peace  for  the  said  city  and  borough,"  it  was  objected 
that  the  warrant  did  not  show  that  they  were  acting  within  their  jurisdiction,  as  it 
did  not  use  the  ordinary  words  *4n  and  for;"  but  it  was  held  that  it  did  appear  to 
have  been  issued  within  their  jurisdiction ;  for  the  venue  in  the  margin  might  be 
taken  as  constituting  the  place  of  making  the  warrant. (u)  Where  a  warrant  of  dis- 
tress ran,  **  if  within  the  space  of  five  days  next  after  such  distress"  the  money  be 
not  paid,  *'that  then  you  do  sell  the  said  goods;"  it  was  objected  that  it  was  bad  for 
not  limiting  any  time  within  which  the  goods  were  to  be  ""sold  pursuant  to  r:ieo  >9 
the  27  Geo.  3,  c.  20.  s.  1;  but  the  warrant  was  held  good;  for  the  obvious  *- 
iiieanin*^;  of  that  sccdon  is  to  fix  the  time  within  which  the  party  distrained  on  may 
save  his  goods  by  tendering  the  amount  due  with  the  costs,  and  here  the  warrant 
did  specify  five  days  as  the  time  allowed  for  payment,  and  then  the  officer  is  directed 
to  8ell."(i;) 

There  is  a  grand  dbtinction  between  the  warrants  of  magistrates  and  others  who 
act  by  special  statutory  authority,  and  out  of  the  course  of  the  common  law,  and 
each  warri-ints  as  are  to  be  regarded  as  the  mandate  of  a  superior  court  acting  accord- 
ing to  the  course  of  the  common  law.  In  the  case  of  special  authorities  given  by 
statute  to  justices  or  others  acting  out  of  the  ordinary  course  of  the  common  law, 
the  instruments  by  which  they  act,  whether  warrants  to  arrest,  commitments,  or 
orders,  or  convictions,  or  inquisitions,  ought  to  show  their  authority  on  the  face  of 
them  by  direct  averment  or  reasonable  intendment.  Not  so  the  process  of  superior 
courts  acting  by  the  authority  of  the  common  law.  The  rule  for  jurisdiction  is, 
that  nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior  court 
bat  that  which  specially  appears  to  be  so,  and  nothing  shall  be  intended  to  be  within 
the  jurisdiction  of  an  inferior  court  but  that  which  is  so  expressly  alleged.(ir) 

It  appears  to  have  been  formerly  a  very  common  practice  to  issue  blank  warrants, 
notwithstanding  their  illegality.  The  prisoner  Stovhky,  about  Lady-day  1753,  had 
been  arrested  by  Welch,  the  deceased,  at  the  suit  of  one  Bourn,  but  was  rescued ; 
and  he  afterwards  declared,  that  if  Welch  offered  to  arrest  him  again,  he  would 
dioot  him.  A  writ  of  rescue  was  made  out  at  the  suit  of  Bourn,  and  carried  to  the 
office  of  a  Mr.  Deacle  (who  acted  for  the  under-sheriff  of  Staffordshire)  to  have 
warrants  made  out  upon  such  writ.  The  custom  of  the  under-sheriff  was  to  deliver 
to  Deade  sometimes  blank  warrants,  sometimes  blank  pieces  of  paper,  under  the  seal 
of  the  office,  to  be  aft^erwards  filled  up  as  occasion  required.  Deacle  made  out  a 
warrant  against  Stockley  upon  one  of  these  blank  pieces  of  paper,  and  delivered  it 
to  Welch,  who  inserted  therein  the  names  of  Thomas  Clewes  and  William  Davil, 
on  the  12th  of  July,  1753.  On  the  19th  of  September  following,  Welch,  Davil, 
Clewes,  and  one  Howard,  the  person  to  whom  Stockley  had  declared  he  would  shoot 
Welch,  went  to  arrest  Stockley  on  this  warrant.  Clewes  and  Davil,  having  the  war- 
ranty went  into  Stockley's  house  first,  and  called  for  refreshment;  but,  an  alarm  being 

(r)  Jones  ».  Johnson,  5  Excb.  862.  (t)  Ibid, 

(f)  8.  0.  7  Exch.  R.  452.  (u)  Ibid. 

(9)  Ibid. 

{w)  Framed  ttom  the  judgment  of  Parke,  B.,  Howard  v.  Qossett,  10  Q.  B.  452  (59  E.  C. 
Ik  iL),  and  caiei  there  cited. 
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given  that  Welch  was  comiDg,  the  door  was  locked ;  upon  which  Clewes  arrested 
Stockley  on  this  illegal  warrant,  who  thereupon  fell  upon  Clewes,  and  thrust  him  out 
of  do'>rs,  but  kept  Davil  within,  and  beat  him  very  dangerously,  he  crying  out  mur- 
der. On  hearing  this,  Welch  and  Howard  endeavored  to  get  into  the  house;  and 
Welch  broke  open  the  window,  and  had  got  one  leg  in,  when  Stockley  shot  and 
killed  him.  Stockley  was  tried  for  murder,  when  the  jury  expressly  fimnd  that  the 
deceased  attempted  to  get  into  the  house  to  assist  in  the  arrest  of  Stockley.  How- 
ard, Clewes,  and  Davil,  being  dead,  their  depositions  before  the  coroner  were  read, 
*ft^'-{l  ^^^  minutes  were  taken  of  the  above  facts  for  a  special  verdict:  but,  to  save 
-'  ^expense,  the  case  was  referred  to  the  Judges  of  the  King's  Bench,  who 
certified  that  the  offence  amounted,  in  point  of  law,  only  to  man  slaughter,  (x) 

This  practice  of  issuing  blank  warrants  was  reprobated  in  a  more  recent  case, 
where  the  sheriff  having  directed  a  warrant  to  A.  by  name,  and  all  his  other  officers, 
the  name  of  another  of  the  sheriff's  officers,  B.,  was  inserted  after  the  warrant  was 
signed  and  sealed  by  the  sheriff;  and,  therefore,  an  arrest  by  B.  was  holden  ill<^.(y) 
And  in  another  case  it  was  considered  that  the  arrest  was  illegal,  where  the  warrant 
was  filled  up  after  it  had  been  8ealed.(«)  But  if  the  name  of  the  officer  be  inserted 
before  the  warrant  is  sent  out  of  the  sheriff's  office,  it  seems  that  the  arrest  will  not 
be  illegal,  on  the  ground  that  the  warrant  was  sealed  before  the  name  of  the  officer 
was  inserted.  Banks  and  Powell  had  a  warrant  from  the  sheriff  of  Salop  upon  a 
writ  of  possession  against  the  prisoner's  house ;  and  their  names  were  interlined  after 
the  warrant  was  sealed,  but  before  it  was  sent  out  of  the  office.  The  prisoner  refused 
them  admittance ;  and,  on  their  bursting  open  the  door,  shot  at  Banks,  and  wounded 
him  severely.  Upon  an  indictment  for  wilfully  shooting,  upon  the  43  Geo.  3,  c.  58, 
objection  was  taken  that  the  warrant  gave  Banks  and  Powell  no  authority,  because 
their  names  were  inserted  after  it  was  sealed.  But  the  prisoner  having  been  con- 
victed, upon  a  case  reserved,  the  Judges  held  that  the  conviction  was  right. (a)  So 
where  a  magistrate  who  kept  by  him  a  number  of  blank  warrants  ready  signed,  on 
being  applied  to,  filled  up  one  of  them,  and  delivered  it  to  the  officer,  who,  in  en- 
deavoring to  arrest  the  party,  was  killed ;  it  was  held  that  this  was  murder  in  the 
person  killing  the  officer  (6) 

It  may  be  proper  to  remark  a  circumstance  in  the  preceding  case  of  Stockley, 
which  has  been  thought  to  deserve"  consideration, (c)  namely,  that  he  had  before 
deliberately  resolved  upon  shooting  Welch  in  caso  he  offered  to  arrest  him  again, 
which  in  all  probability  it  might  be  his  duty  to  do.  It  certainly  resembles  a  former 
case,  where,  upon  some  officers  breaking  open  a  shop-door  to  execute  an  escape  war- 
rant, the  prisoner,  who  had  previously  sworn  that  the  first  man  that  entered  should 
be  a  dead  man,  killed  one  of  them  immediately  by  a  blow  with  an  axe.  A  few  of 
the  Judges  to  whom  this  case  was  referred,  were  of  opinion  that  this  would  hare 
been  murder,  though  the  warrant  had  not  been  l^al,  and  though  the  officers  could 
not  have  justified  the  breaking  open  the  door,  upon  the  grounds  of  the  brutal  cruelty 
of  the  act,  and  of  the  deliberation  manifested  by  the  prisoner,  who,  looking  out  of  a 
window  with  the  axe  in  his  hand,  had  sworn,  before  any  attempt  to  enter  the  shop, 
that  the  first  man  that  did  enter  should  be  a  dead  nian.(r^)  But  in  another  case, 
prior  to  either  of  these,  where  the  cruelty  and  the  deliberation  were  of  a  similar  kind, 
*ft^1  ^^®  crime  was  considered  as  extenuated  by  the  illegality  of  the  *officer8  pro- 
^  ceeding.  A  bailiff  having  a  warrant  to  arrest  a  person  upon  a  capiat  od 
satta/aciendumj  came  to  his  house,  and  gave  him  notice ;  upon  which  the  person 
menaced  to  shoot  him  if  he  did  not  depart :  the  bailiff  did  not  depart,  but  broke  open 
the  window  to  make  the  arrest,  and  the  person  shot  him,  and  killed  him.    It  was 

(x)  Stockley'8  case,  1772,  Serjeant  Forster's  MS.;  1  Kast  P.  C.  c.  5,  s.  78,  pp.  310,311. 
The  case  was  so  decided  without  armament. 

(.v)  Housia  V.  Barrow,  6  T.  R.  122.  And  see  a  case  referred  to  by  Lord  Keajoo,  6 
T.  R.  123. 

(x)  Stevenson's  case,  19  St.  Tr.  846. 

(a)  Rex  V.  Harris,  East.  T.  1801,  MS.,  Bayley,  J.     See  ante,  p.  831. 

(b)  Per  Lord  Kenyon,  in  Rex  v.  The  inhabitants  of  Winwick,  8  T.  R.  454,  who  there 
mentions  it  as  a  case  determined  by  the  Judges  some  years  before. 

(c)  1  East  P.  C.  c.  5,  8.  78,  p.  311. 

(d)  Curtis's  case,  1756,  Post.  135. 
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holden  that  this  was  not  murder,  because  the  officer  had  no  right  to  break  the  house 
but  that  it  was  manslaughter,  because  the  party  knew  the  officer  to  be  a  bai]iff'.(6) 

*Upon  an  indictment  for  maliciously  wounding  under  the  9  Geo.  4,  c.  31,  r^ooR 
it  appeared  that  a  constable  having  a  warrant  to  apprehend  the  prisoner,  gave  >- 

(e)  Cook's  case,  1  Hale  458 ;  Cro.  Car.  537  ;  W.  Jones  429.     Upon  these  cases  the  fol- 
lowing very  sensible  observations  are  made  in  Roscoe's  Cr.  Ev.  707,  708  :  "  These  decisions 
would  appear  to  countenance  the  position,  that  where  an  officer  attempts  to  execute  an 
illefral  warrant,  and  is  in  the  first  instance  resisted  with  such  violence  by  the  party  that 
death  ensues,  it  will  amount  to  manslaughter  only.     But  it  should  seem  that  in  analogy 
to  all  other  cases  of  provocation  this  position  requires  some  qualification.     If  it  be  pos- 
sible for  the  party  resisting  to  efi^ect  his  object  with  a  less  degree  of  violence  than  the 
infliction  of  death,  a  great  degree  of  unnecessary  violence  might,  it  is  conceived,  be^ 
evidence  of  such  malice  as  to  prevent  the  crime  from  being  reduced  to  manslaughter.     la 
Thompson's  case,  1  R.  &  M.  C.  C.  R.  80,  where  the  officer  was  about  to  make  an  arrest  on 
an  insufficient  charge,  the  Judges  adverted  to  the  fact  that  the  prisoner  was  in  such  a 
situation  that  he  could  not  get  away.     In  these  cases  it  would  seem  to  be  the  duty  of  the 
party  whose  liberty  is  endangered  to  resist  the  officer  with  as  little  violence  as  possible, 
and  that  if  he  uses  great  and  unnecessary  violence,  unsuited  both  to  the  provocation  given 
and  to  the  accomplishment  of  a  successful  resistance,  it  will  be  evidence  of  malice  suffi- 
cient to  support  a  charge  of  murder.    So  also  where,  as  in  Stockley's  case,  suproy  note  (z), 
and  Curtis*s  case,  tupra^  note  (</),  the  party  appears  to  have  acted  from  motives  of  express 
malice,  there  seems  to  be  no  reason  for  withdrawing  such  a  case  from  the  operation  of 
the-  general  rule,  that  provocation  will  not  justify  the  party  killing,  or  prevent  his  offence 
from  amounting  to  murder,  where  it  is  proved  that  he  acted  at  the  time  from  express 
malice.     And  of  this  opinion  appears  to  be  Mr.  East,  who  says,  "  it  may  be  worthy  of 
consideration  whether  the  illegality  of  an  arrest  does  not  place  the  officer  attempting  it 
exactly  on  the  same  footing  as  any  other  wrong-doer :"  I  East  P.  C.  328.     It  may  be  re- 
marked that  this  question  is  fully  decided  in  the  Scotch  law,  the  rule  being  as  follows : — 
In  resisting  irregular  or  defective  warrants,  or  warrants  executed  in  an  irregular  way,  or 
upon  the  wrong  person,  it  is  murder,  if  death  ensue  to  the  officer  by  the  assumption  of 
lethal  weapons,  where  no  great  personal  violence  has  been  sustained :  Alison's  Princ. 
Cr.  Law  of  Scotland,  25.     If,  says  Baron  Hume,  instead  of  submitting  for  the  time,  and 
looking  for  redress  to  the  law,  he  shall  take  advantage  of  the  mistake  to  stab  or  shoot 
the  officer,  when   no  great  struggle  has  yet  ensued,  and  no  previous  harm  of  body  has 
been  sustained,  certainly  he  cannot  be  found  guilty  of  any  lower  crime  than  murder:  1 
Hume  250.    The  distinction  appears  to  be,  says  Mr.  Alison,  that  the  Scotch  law  repro- 
bates the  immediate  assumption  of  lethal  weapons  in  resisting  an  illegal  warrant,  and  will 
hold  it  as  murder  if  death  ensue  by  such  immediate  use  of  them,  the  more  especially  if 
the  informality  or  error  was  not  known  to  the  party  resisting;  whereas  the  English  prac- 
tice makes  such  allowance  for  the  irritation  consequent  upon  the  irregular  interference 
with  liberty,  that  it  accounts  death  inflicted  under  such  circumstances  as  manslaughter 
only  :*'  Alison's  Princ.  Cr.  Law  of  Scotland  28.     In  such  cases  it  seems  to  me  that  it  may 
be  well  deserving  of  consideration  whether  the  first  inquiry  ought  not  to  be  whether  or 
no  the  act  done  was  caused  by  the  illegal  apprehension.     If  the  act  done  arose  from  other 
causes,  and  had  no  reference  to  the  illegal  arrest,  as  if  it  arose  from  previous  ill  will,  it 
should  seem  that  the  illegality  of  the  arrest  ought  not  to  be  taken  into  consideration, 
because  it  was  ^ot  the  cause  of  the  act,  and  therefore  could  not  be  truly  said  to  have 
afforded  any  provocation  for  it.     Such  a  case  would  be  like  the  cases  where  blows  have 
been  given  by  the  deceased,  but  the  fatal  blow  has  been  inflicted  in  consequence  of  pre- 
vious ill  will.     (See  Rex  v.  Thomas,  an/«,  p.  720;  Reg.  v.  Kirkham,  anU  p.  721.)  From  the 
observations  of  Parke,  B.,  in  Rex  v.  Patience,  tfi/ra,  note  (/^,  I  infer  that  the  very  learned 
Baron  was  of  opinion  thai  if  there  were  previous  malice,  the  illegal  arrest  would  not  reduce 
tbe  crime  to  manslaughter  ;  because  the  previous  malice  was  the  cause  of  the  act  and  not  the 
illegrality  of  the  arrest.  In  such  an  inquiry  the  fact  that  the  prisoner  was  ignorant  at  the  time 
that  the  arrest  was  illegal  would  be  most  material,  because  it  would  almost  conclusively 
show  that  the  act  did  not  arise  from  that  cause.  It  should  also  be  observed,  that  if  '*  one  has 
%  legal  and  illegal  warrant,  and  arrests  by  virtue  of  the  illegal  warrant,  yet  he  may  justify 
hj  virtue  of  the  legal  one ;  for  it  is  not  what  he  declares,  but  the  authority  which  he  has 
ia  his  justification :"  per  Holt,  C.  J. ;  Greenville  v.  The  College  of  Physicians,  12  Mod. 
386,  and  see  Crowther  v.  Ramsbottam,  7  T.  R.  654  ;  The  Qovernors  of  Bristol  Poor  v.  Wait, 
1  Ad.  k  E   264  (28  E.  C.  L.  R.),  so  it  might  be  contended  that  if  the  party  apprehended 
had  committed  a  felony,  as  he  might  be  apprehended  by^any  individual  without  a  warrant, 
the  apprehension  by  a  constable  under  a  defective  warrant  would  not  be  illegal,  as  ho 
Hiigbt  justify  the  arrest  as  a  private  individual.     See  per  Tindal,  C.  J.,  in  Hoye  v,  Bnsh,  1 
M.  &  Gr.  775  (39  E.  C.  L.  R.),  ante,  p.  830,  note  (o).     See  also  as  a  constable  has  authority 
to  apprehend  any  person  within  his  district,  whom  he  has  reasonable  ground  to  suspect 
of  having  committed  a  felony  [Beckwith  v.  Philby,  antej  p.. 801,  note  (t)]  ;  in  such  a  case 
%lso  it  might  be  contended  that  he  might  justify  the  arrest,  although  in  fact  he  did  appre- 
hend onder  an  illegal  warrant.    C.  S.  G. 
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it  to  his  son,  who  went  in  pursuit  of  the  prisoner  in  company  with  his  brother; 
the  father  stayed  behind ;  they  found  the  prisoner  lying  under  a  hedge,  and  when 
they  first  saw  hiin  he  had  a  knife  in  his  hand  running  the  bUide  of  it  into  the  ground ; 
he  got  up  from  the  ground  to  run  away,  and  the  son  laid  hold  of  him,  and  he  stabbed 
the  son  with  the  knife ;  the  father  was  in  sight  at  about  a  quarter  of  a  mile  off. 
Parke,  B.,  ^'  The  arrest  was  illegal,  as  the  father  was  too  far  off  to  be  assisting  in  it; 
and  there  is  no  evidence  that  the  prisoner  had  prepared  the  knife  beforehand  to  resist 
illegal  violence.  If  a  person  receives  illegal  violence,  and  he  resists  that  violence  with 
anything  he  happens  to  have  in  his  hand,  and  death  ensues,  that  would  be  man- 
slaughter. If  the  prisoner  had  taken  out  this  knife  on  seeing  the  young  man  come 
up,  it  might  be  evidence  of  previous  malice,  but  that  is  not  so,  as  we  find  that  the 
knife  was  in  his  hand  when  the  young  man  first  came  in  sight."(/) 

The  parties  whose  liberty  Lb  interfered  with  must  have  due  notice  of  the  officer's 
business ;  or  their  resistance  and  killing  of  such  officer  will  amount  only  to  man- 
slaughter. ((/)     Thus,  where  a  bailiff  pushed  abruptly  and  violently  into  a  gentleman's 
chamber  early  in  the  morning,  in  order  to  arrest  him,  but  did  not  tell  his  business, 
nor  use  words  of  arrest,  and  the  party  not  knowing  that  the  other  was  an  officer,  in 
the  first  surprise  snatched  down  a  sword,  which  hung  in  his  room  and  killed  the 
bailiff;  it  was  ruled  to  be  manslaughter. (A)     But  it  will  be  otherwise,  if  the  officer 
and  his  business  be  known  ;(i')  as  where  a  man  said  to  a  bailiff  who  came  to  arrest  him, 
*•  Stand  off,  I  know  you  well  enough,  come  at  your  peril,"  and,  upon  the  bailiff 
taking  hold  of  him,  ran  the  bailiff  through  the  body  and  killed  him,  it  was  held  to 
be  murder.(^)     This  will  apply  as  well  to  a  special  bailiff  as  to  a  known  officer ;  but 
where  the  party  does  not  show  by  his  conduct  that  he  is  acquainted  with  the  officer 
and  his  business,  material  distinctions  arise  as  to  notice  of  a  known  officer,  and  one 
whose  authority  is  only  special. 

Where  a  party  is  apprehended  in  the  commission  of  an  offence,  or  upon  fresh 
pursuit  afterwards,  notice  is  not  necessary,  because  he  must  know  the  reason  why  he 
is  apprehended.  Upon  an  indictment  for  maliciously  wounding  it  appeared  that  two 
*R*^R1  P^^^°^  '^'heard  a  noise  in  a  board-house,  near  midnight,  and  saw  the  prisoner 
^  inside  the  board-house,  and  heard  a  noise  among  the  boards,  and  heard  the 
prisoner  say,  ^^  Bring  that  board :"  on  which  the  persons  went  for  the  owner,  who  came 
in  a  quarter  of  an  hour,  when  no  one  was  found  in  the  board-house,  but  two  planb 
had  been  removed  to  a  part  of  the  board-house  nearer  the  door,  and  afler  searching 
in  several  places  they  found  the  prisoner  in  the  garden  of  another  person,  crouched 
down  under  a  tree,  with  a  drawn  sword  in  his  hand,  and  being  asked  twice  what  he 
did  there,  he  made  no  answer,  and  then  started  off,  but  was  pursued  and  caught  hold  of 
by  one  of  the  persons,  whom  he  compelled  to  leave  his  hold ;  he  then  fell  over  some- 
thing, and  the  others  came  up,  and  he  then  attempted  to  get  away,  but  was  prevented 
by  some  paling,  and  he  then  turned  round  and  wounded  the  owner  of  the  boards; 
it  was  held,  on  a  case  reserved,  that  the  circumstances  of  the  case  told  him  why  he 
was  apprehended,  and  that  it  was  not  necessary  to  tell  him  what  he  must  have 
known. (/)  So  where  upon  an  indictment  for  maliciously  wounding,  it  appeared  that 
the  assistant  to  the  head  keeeper  of  Sir  R.  S.  went  with  five  or  six  assistants  towards 
a  covert  of  Sir  R.  S.,  where  they  heard  guns ;  they  then  went  towards  the  place, 
and  rushed  in  at  the  poachers  to  take  them ;  the  prosecutor  saw  six  persons  in  the 
wood,  and  he  ran  after  them ;  they  got  into  a  field  about  six  yards  off;  they  then 
ranged  themselves  in  a  row,  the  prosecutor  being  five  or  six  yards  from  them,  on  the 
edge  of  the  plantation,  and  he  heard  one  of  them  say,  **  The  first  man  that  comes 
out  1*11  be  d  d  if  I  don't  shoot  him ;"  upon  which  the  prosecutor  drew  his  pistol, 
cocked  it,  and  ran  out ;  they  all  ran  away  together ;  the  prosecutor  followed  them, 
and  when  they  had  run  about  fifty  yards  they  stood;  they  had  all  turned  round; 

(/)  Rex  V.  Patieace,  7  G.  &  P.  775  (32  E.  C.  L.  R.).     See  this  case,  ante,  p.  826. 
(ff)  I  Hale  458,  et  »eq. ;  I  Hawk.  P.  C.  c.  31,  ss.  49,  50 ;  Post.  310. 
\h)  I  Hale  470,  case  at  Newgate,  1657.     And  see  Kel.  136. 
(t)  Mackally's  case,  9  Co.  69. 
(Ar)  Pew's  case,  Cro.  Car.  183  ;  1  Hale  458. 

(/)  Rex  V,  Howarth,  R.  k  M.  G.  G.  R.  207,  ante,  p.  816.    See  Rex  v.  Woolmer,  R.  A  M.  C. 
G.  R.  334,  ante,  p.  804. 
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one  of  them  shot  at  the  prosecutor,  who  was  running  to  him ;  the  prosecutor  was 
wounded ;  the  men  said  nothing  to  the  prosecutor  before  he  was  shot,  nor  he  to 
them ;  it  was  objected,  that,  inasmuch  as  the  prosecutor's  authority  to  apprehend 
them  was  derived  from  the  act  creating  the  offence,  it  was  incumbent  upon  him  to 

five  notice  to  them :  the  objection  was  overruled :  and,  upon  a  case  reserved,  the 
udges  were  of  opinion  that  the  circumstances  constituted  sufficient  notice.(m)  So 
where  a  servant  of  Sir  T.  W.  was  out  with  his  gamekeeper  at  night,  and  they  heard 
two  guns  fired,  and  went  towards  the  place,  and  got  into  a  covert,  and  saw  some 
men  there  who  ran  away,  and  the  servant  pursued  them,  and  got  close  up  to  one  of 
them,  and  made  a  catch  at  his  legs,  and  was  immediately  shot  through  the 
•ide ;  Parke,  B.,  said,  ^'  Where  parties  find  poachers  in  a  wood,  they  need  not  give 
any  intimation  by  words  that  they  are  gamekeepers,  or  that  they  come  to  apprehend ; 
the  circumstances  are  sufficient  notice.  What  can  a  person  poaching  in  a  wood 
sappose  when  he  sees  another  at  his  heels  V\n) 

With  regard  to  private  persons  interfering,  as  they  may  do,  in  *case  of  r^oq7 
gadden  affrays,  in  oi^er  to  part  the  combatants,  and  prevent  bloodshed,  it  is  ^ 
quite  necessary  that  they  should  give  express  notice  of  their  friendly  intent ;  other- 
wise the  persons  engaged  may,  in  the  heat  and  bustle  of  the  affray,  imagine  that 
th^  came  to  act  as  parties  (o) 

With  regard  to  such  ministers  of  justice  as,  in  right  of  their  offices,  are  conserva- 
tors of  the  peace,  and  in  that  right  alone  interpose  in  the  case  of  riots  and  affrays,  it 
is  necessary,  in  order  to  make  the  offence  of  killing  them  amount  to  murder,  that 
the  parties  engaged  should  have  some  notice  of  the  intent  with  which  they  inter- 
pose ;  for  the  reason  which  was  mentioned  in  relation  to  private  persons ;  lest  the 
parties  engaged  should,  in  the  heat  and  bustle  of  an  affray,  imagine  that  they  come 
to  take  a  part  in  \t.(p)  But,  in  these  cases,  a  small  matter  will  amount  to  a  due 
notification  It  is  sufficient  if  the  peace  be  commanded,  or  the  officer,  in  any  other 
manner,  declare  with  what  intent  he  interposes.  Or  if  the  officer  be  within  his  pro- 
per district,  and  known,  or  but  generally  acknowledged,  to  bear  the  office  he  assumes, 
the  law  will  presume  that  the  party  killing  had  due  notice  of  his  intent;  especially 
if  it  be  in  the  daytime.(^)  In  the  night  some  further  notification  is  necessary;  and 
commanding  the  peace,  or  using  words  of  like  import,  notifying  his  business,  will  be 
8afficient.(r)  Killing  a  watchman  in  the  execution  of  his  office  is  not  the  less  mur- 
der for  being  done  in  the  night ;  and  the  killing  an  officer  who  arrests  on  civil  pro- 
cess may  be  murder,  though  the  arrest  be  made  in  the  night ;  and  in  the  case  of  an 
affray  in  the  night  where  the  constable,  or  any  other  person  who  comes  to  aid  him 
to  keep  the  peace,  is  killed,  af\er  the  constable  has  commanded  in  the  King's  name 
to  the  keeping  of  the  peace,  such  killing  will  be  murder ;  for  though  the  parties 
could  not  discern  or  know  him  to  be  a  constable,  yet  if  it  were  said  at  the  time  that 
he  was  such  oQcer,  resistance  was  at  their  peril. («)  Therefore  though  the  saying 
of  a  learned  Judge,  ^^  That  a  constable's  staff  will  not  make  a  constable,"  is  admitted 
to  be  true ;  yet  if  a  minister  of  justice  be  present  at  a  riot  or  affray  within  his  dis- 
trict, and  in  order  to  keep  the  peace  produce  his  staff  of  office,  or  any  other  known 
ensign  of  authority,  in  the  daytime  when  it  can  be  seen,  it  is  conceived  that  this 
will  be  a  sufficient  notification  of  the  intent  with  which  he  interposes ;  and  that,  if 
resistance  be  made  after  this  notification,  and  he  or  any  of  his  assistants  killed,  it 
will  be  murder  in  every  one  who  joined  in  such  resistance. (^)     For  it  seems  that 

(m)  Rex  V.  Pajne,  R.  t  M.  G.  G.  R.  378.  See  Rex  v.  Fraser,  R.  &  M.  G.  0.  R.  419,  anUf 
p.  815,  Dote  (A) 

(n)  Rex  V.  Davis,  7  G.  &  P.  785,  Parke,  B.  Sec  Rex  v.  Taylor,  7  G.  &  P.  266  (32  E.  0. 
L.  R  ),  Vaughan,  J. 

(o)  Post.  310,  311.  (p)  Post.  310;  Kel.  66,  115. 

(q)  1  Hale  460,  461 ;  Post.  310,  311.  So  in  the  Sissingburt-hoase  case,  1  Hale  462,  463, 
it  was  resolved  that  there  was  sufficient  notice  that  it  was  the  constable  before  the  man 
was  killed  : — 1.  Because  he  whs  constable  of  the  same  vill.  2.  Because  he  notified  his 
business  at  the  door  before  the  assault,  viz.,  that  he  came  with  the  justice's  warrant. 
3.  Because,  after  his  retreat,  and  before  the  man  slain,  he  commanded  the  peace ;  and, 
notwithstanding,  the  rioters  fell  on  and  killed  the  party.  See  the  case  fully  slated,  ante 
p.  737,  et  seq, 

(r)  1  Hale  461 ;  Post.  311.  (t)  9  Go.  66  a. 

(l)Foit311. 
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in  the  case  of  a  public  bailiff,  a  hBiWff  Juratus  et  cognitm,  acting  in  his  own  district, 
his  authority  is  considered  as  a  matter  of  notoriety ;  and,  upon  this  ground,  though 
*^^f^l  ^^^  warrant  by  which  he  was  constituted  bailiff  be  demanded,  he  need  not 

^  *show  it  ;(m)  and  it  is  sufficient  if  he  notify  that  he  is  the  constable^  and 
arrest  in  the  King's  name.(v)  And  this  kind  of  notification  by  implication  of  law 
will  hold  also  in  cases  where  public  officers,  having  warrants,  directed  to  them  as 
such,  to  execute,  are  resisted,  and  killed  in  the  attempt.(ti7)  Thus,  where  a  warrant 
had  been  granted  against  the  prisoner  by  a  justice  of  peace  for  an  assault, 
and  directed  to  the  constable  of  Paltishal,  and  delivered  by  the  person  who  had 
obtained  it  to  the  deceased,  to  execute,  as  constable  of  the  parish,  and'  it  appeared 
that  the  deceased  went  to  the  prisoner's  house  in  the  daytime  to  execute  the  war- 
rant, had  his  constable's  staff  with  him,  and  gave  notice  of  his  business,  and  fur- 
ther, that  he  had  before  acted  as  constable  of  the  parish,  and  was  generally  known 
as  such  :  it  was  determined  that  this  was  sufficient  evidence  and  notification  of  the 
deceased  being  constable,  although  there  were  no  proof  of  his  appointment,  or  of  his 
being  sworn  into  the  office. (x) 

It  is  laid  down  in  one  case,  that  if,  upon  an  affray,  the  constable,  or  others  in  his 
assistance  come  to  suppress  it,  and  preserve  the  peace,  and  be  killed  in  executing 
their  office,  it  is  murder  in  law,  although  the  murderer  knew  not  the  party  killed, 
and  though  the  affray  were  sudden  ;  because  he  set  himself  against  the  justice  of 
the  realm.(y)    It  is  said,  however,  that  in  order  to  reconcile  this  with  other  autho- 
rities, it  seems  that  the  party  killing  must  have  had  implied  notice  of  the  character 
in  which  the  peace  officer  and  his  assistants  interfered,  though  not  a  personal 
knowledge  of  them. (2)     For  it  is  elsewhere  laid  down,  that  if  there  be  a  sudden 
affray,  and  the  constable  come  in,  and,  endeavoring  to  appease  it,  bo  killed  by  one 
of  the  company  who  knew  him,  it  is  murder  in  the  party  killing,  and  in  such  of  the 
others  as  knew  the  constable,  and  abetted  the  party  in  the  fact ;  but  only  man- 
slaughter in  those  who  knew  not  the  constable  ;(a)  and  that  others  continuing  in 
the  affray,  neither  knowing  the  constable,  nor  abetting  to  his  death,  would  not  he 
guilty  even  of  maDslaughter.(6)     But  these  positions  do  not  apply  to  an  affray  de- 
liberately engaged  in  by  parties  determined  to  make  common  cause,  and  to  main- 
tain it  by  force.^c) 
*8^Q1       ^^  ^  nowever  agreed,  that  if  a  bailiff  or  other  officer  be  resisted  *in  the 

^  regular  discharge  01  his  duty  in  executing  process  against  a  party,  and  a  third 
person,  even  the  servant  or  friend  of  the  party  resisting,  come  in  and  take  part 
against  the  officer,  and  kill  him,  it  will  be  murder,  though  he  knew  him  not.((/) 
But  it  is  suggested,  that  in  this  case,  in  order  to  make  it  murder  in  the  servant  or 
friend,  the  party  whom  they  came  in  to  assist  must  have  had  due  notice  of  the 
officer's  authority;  and  that  if  the  offence  would  not  have  been  murder  in  the  party 
himself  resisting  for  want  of  such  notice,  neither  would  it  in  the  servant  or  friend 

(ti)  1  Hale  458,  461,  583  ;  Mackallj's  case,  9  Co.  69  a.  But  it  is  otherwise  as  to  the  writ 
or  process  against  the  party.  Both  a  public  and  private  bailiff,  where  the  partj  submits 
to  the  arrest  and  demands  it,  are  bound  to  show  at  whose  suit,  for  what  cause,  and  out 
of  what  court  the  process  issues,  and  where  returnable :  6  Co.  54  a  ;  9  Co.  69  a;  bat  it 
will  be  no  excuse  that  he  did  not  tell  the  partj,  if  the  party  resisted  so  as  not  to  giretim^ 
for  telling  :  9  Co.  69  a.  And  in  no  case  is  the  bailiff  required  to  part  with  the  possession 
of  the  warrant;  neither  is  a  constable,  whether  acting  within  or  without  bis  jurisdiction: 
1  MS.  Sum.  250  ;  1  East  P.  C,  c.  5,  s.  84,  p.  319.  By  a  known  bailiff  is  meant  one  who  is 
commonly  known  to  be  so  ;  it  is  not  necessary  that  he  should  be  known  to  the  party  to  be 
arrested  :  9  Co.  69  6. 

(v)  1  Hale  583. 

(to)  I  East  P.  C.  c.  5,  s.  81,  p.  315. 

(x)  Rex  V,  Gordon,  Northampton  Spr.  Ass.  1789,  cor.  Thomson,  B.,  afterwards  consid- 
ered at  a  conference  of  all  the  Judges,  26th  June,  1789.  See  1  East  P.  C.  c.  5,  s.  81,  p. 
315. 

(y)  Young's  case,  4  Co.  40  6 ;  3  Inst.  52. 

(2)  1  East  P.  C.  c.  5,  s.  82,  p.  316. 

(a)  1  Hale  438,  446,  461 ;  Kel.  115,  116. 

(b)  1  Hale  446.  Lord  Hale  adds,  quod  tamen  quxre^  but  (as  it  is  said,  1  East  P.  C.  c  5, 
8.  82,  p.  316)  perhaps  o^er  cautiously,  if  in  trath  there  were  no  abetment. 

(c)  See  as  to  the  cases  of  that  kind,  ante,  p.  55,  et  seg. 
i)  1  Hawk.  P.  C.  c.  31,  s.  67  ;  Keb.  87 ;  4  Co.  40,  6  j  1  Bast  P.  a  c.  5,  l.  81,p.31«. 
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under  the  like  igDoraDce.(e)  The  law  upon  this  point  may,  perhaps,  hardly  seem  to 
be  reconcilable  with  that  above-mentioned,  of  a  person  not  knowing  the  constable, 
and  killing  him  in  an  affray ;  but  it  is  defended  on  the  principle,  that  every  person 
wilfully  engaging,  in  cool  blood,  in  a  breach  of  the  peace,  by  assaulting  another, 
instead  of  endeavoring  to  flflSsuage  the  dispute,  is  bound  first  to  satisfy  himself  of 
the  justice  of  the  cause  he  espouses  at  his  peril.(/)  And,  upon  this  principle,  if  a 
stranger  seeing  two  persons  engaged,  one  of  them  a  bailiff,  attacking  the  other,  with 
a  sword,  and  the  other  resisting  an  arrest  by  such  bailiff,  interfere  between  them 
without  knowing  the  bailiff,  for  the  express  purpose  of  defending  the  party  attacked 
against  the*  bailiff,  he  must  abide  the  consequence  at  his  peril ;  but  if  he  interfere, 
not  for  the  purpose  of  aiding  one  party  against  the  other,  but  with  intent  <mly  to 
preserve  the  peace,  and  prevent  mischie/]  and  in  so  doing  happen  to  kill  the  bailiff, 
the  case  would  possibly  tall  under  a  different  consideration. ((/) 

In  all  cases,  whether  criminal  or  civil,  where  doors  may  be  broken  open  in  order 
to  make  an  arrest,  there  must  be  a  previous  notification  of  the  business,  and  a 
demand  to  enter  on  the  one  hand,  and  a  refusal  on  the  other,  before  the  parties  pro- 
ceed to  that  eztremity.(A)  In  a  case  where  an  outer  door  had  been  broken  open 
by  two  constables  and  a  gamekeeper,  to  execute  a  warrant  granted  under  the  22  & 
23  Car.  2,  c.  25,  s.  2,  to  search  for,  and  seize  any  guns,  &c.,  for  destroying  game ; 
and  it  appeared  that  the  door  was  broken  open  without  the  party  having  been  pre- 
viously requested  to  open  it ;  the  Court  held,  that,  in  a  case  of  misdemeanor,  a  pre- 
vious demand  of  admittance  was  clearly  necessary,  before  an  outer  door  was  broken 
open.  Abbott,  C.  J.,  said,  ^'  it  is  not  at  present  necessary  to  decide  how  far  in  a 
case  of  a  person  charged  with  felony  it  would  be  necessary  to  make  a  previous  de- 
mand of  admittance,  before  you  could  justify  breaking  open  the  outer  door  of  the 
house ;  because  I  am  clearly  of  opinion,  that,  in  the  case  of  a  misdemeanor,  such 
previous  demand  is  lequisite."  Bayley,  J.,  said,  generally,  *'  even  in  the  execution 
of  ^criminal  process,  you  must  demand  admittance,  before  you  can  justify  r*o «  a 
breaking  open  the  outer  door.  That  point  was  mentioned  in  the  judgment  ^ 
of  the  Court  in  Burdttt  v.  Ahbott*\i)  The  question  as  to  what  should  bo  con- 
sidered as  due  notice  was  much  considered  in  a  case  where  two  officers  went  to  the 
workshop  of  a  person,  against  whom  they  had  an  escape  warrant;  and  finding  the 
shop  door  shut,  called  out  to  the  person,  and  informed  him  that  they  had  an  escape 
warrant  against  him,  and  required  him  to  surrender,  otherwise  they  said  they  would 
break  open  the  door ;  and,  upon  the  person's  refusing  to  surrender,  they  broke  open 
the  door,  and  one  of  their  assistants  was  immediately  killed.  Nine  of  the  Judges 
were  of  opinion,  that  no  precise  form  of  words  was  required  in  a  case  of  this  kind ; 
and  that  it  is  sufficient  if  the  party  had  notice  that  the  officer  comes  not  as  a  mere 
trespasser,  but  claiming  to  act  under  a  proper  authority.  The  judges  who  differed, 
thought  that  the  officers  ought  to  have  declared,  in  an  explicit  manner,  what  sort  of 
warrant  they  had  ;  and  that  an  escape  does  not,  ex  vi  termini,  nor  in  the  notion  of 
iaw,  imply  any  degree  of  force,  or  breach  of  the  peace ;  and,  consequently,  that  the 
prisoner  had  not  due  notice  that  they  came  under  the  authority  of  a  warrant 
grounded  on  the  breach  of  the  peace ;  and  that,  for  want  of  this  due  notice,  the 
officers  were  not  to  be  considered  as  acting  in  discharge  of  their  duty,  but  as  mere 
trespassers.  (^) 

In  the  case  of  a  private  or  special  bailiff,  either  it  must  appear  that  the  party 
knew  that  he  was  such  an  officer,  as  where  the  party  said,  "  Stand  off,  I  know  you 

(t)  1  East  P.  C.  c.  5,  8.  82,  p.  316. 

(/)  1  Hawk.  P.  C.  c.  31,  s.  59;  I  East  P.  C.  c.  5,  s.  82,  pp.  316,  317,  where  the  grounds 
upon  which  the  law  in  each  of  these  cases  may  be  supported,  and  considered  as  recon- 
cilable, are  more  fully  stated. 

(y)  See  the  case  of  Sir  C.  Standlie  and  Andrews,  Sid.  159,  where  Andrews,  under  sim- 
ilar circumstances,  was  holden  not  to  be  guilty  of  murder.  This  case  is  differently 
reported  by  Kelyng  ;  and  Keble,  reporting  the  same  case  very  shortly,  says  : — It  was  ad- 
judged, that  if  any  casually  assist  against  the  law,  and  kill  the  bailiff,  it  is  murder,  espe- 
cially if  he  knew  the  cause :   1  Keb.  584  ;  and  see   1  East  P.  G.  c.  5,  s.  83,  p.  318. 

(h)  Fost.  320 ;  2  Hawk.  P.  0.  c.  14,  s.  1  ;  I  East  P.  C.  c.  5,  8.  87,  p.  324. 

(i)  Lannoek  v.  Brown,  2  B   &  A.  592. 

\k)  Curtis's  case,  Fost.  135. 
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well  enough ;  come  at  your  peril ;"  or,  that  there  was  some  such  notificatioo  thereof 
that  the  party  might  have  kuown  it,  as  by  saying,  "  I  arrest  you."  These  words, 
or  words  to  the  like  effect,  give  sufficient  notice ;  and  if  the  person  using  them  be  a 
bailiff,  and  have  a  warrant,  the  killing  of  such  officer  will  be  murder. (/)  A  private 
bailiff  ought  also  to  show  the  warrant  upon  which  he  acts,  if  it  is  demanded  ;(m) 
and  with  respect  to  the  writ  or  process  against  the  party,  both  the  public  and 
private  bailiff,  in  case  the  party  submit  to  the  arrest  and  make  the  demand,  are 
bound  to  show  at  whose  suit,  and  for  what  cause  the  arrest  is  made,  out  of  what 
court  the  process  issues,  and  when  and  where  retumable.(n)  In  no  case,  however, 
is  he  required  to  part  with  the  warrant  out  of  his  own  possession  ;  for  that  is  his 
justification.(o) 

It  may  be  observed  generally,  that  where  an  officer,  in  executing  his  office,  pro- 
ceeds irregularly,  and  exceeds  the  limits  of  his  authority,  the  law  gives  him  no  pro- 
tection in  that  excess ;  and  if  he  be  killed,  the  offence  will  amount  to  no  more  than 
^Q  4 1  -|   manslaughter  in  the  person  whose  liberty  is  so  invaded.( j!>)     He  should  be 
•^   careful,  therefore,  to  execute  process  only  within  the  ^jurisdiction  of  the  court 
from  whence  it  issues ;  as,  if  it  be  executed  out  of  such  jurisdiction,  the  killing  the 
officer  attempting  to  enforce  the  execution  of  it  will  be  only  manslaughter.  (^)     But, 
if  the  process  be  executed  within  the  jurisdiction  of  the  court  or  magistrate  from 
whence  it  is  issued,  it  will  be  sufficient,  though  it  be  executed  out  of  the  vill  of  the 
constable,  provided  it  be  directed  to  a  particular  constable  by  name,  or  evcL  by  his 
name  of  office. (r)     And  the  officer  must  also  be  careful  not  to  make  an  arrest  on  a 
Sunday,  except  in  cases  of  treason,  felony,  or  breach  of  the  peace ;  as,  in  all  other 
cases,  an  arrest  on  that  day  will  be  the  same  as  if  done  without  any  authority.(«) 
But  process  may  be  executed  in  the  night  time,  as  well  as  by  day.(^.) 

The  right  of  officers  to  break  open  windows  or  doors,  in  order  to  make  an  arrest^ 
has  been  a  subject  of  some  litigation ;  but  many  of  the  points  have  been  settled,  aod 
require  to  be  shortly  noticed.  And  the  general  rule  must  be  kept  in  mind,  that  in 
every  case,  whether  criminal  or  civil,  in  which  doors  may  be  broken  open  in  order  to 
make  an  arrest,  there  must  be  a  previous  notification  of  the  business,  and  a  demand 
to  enter  on  the  one  hand,  and  a  refusal  on  the  other,  before  the  parties  proceed  to 
that  extremity. (u) 

Where  a  felony  has  been  committed,  or  a  dangerous  wound  given,  the  party's 
house  is  no  sanctuary  for  him ;  and  the  doors  may  be  forced,  after  the  notification, 
demand,  and  refusal  which  have  been  mentioned. (t?)  So,  where  a  minister  of  justice 
comes  armed  with  process,  founded  on  a  breach  of  the  peace,  doors  may  be  broken.(«) 
And  it  is  also  settled,  upon  unquestionable  authorities,  that  where  an  injury  to  the 
public  has  been  committed,  in  the  shape  of  an  insult  to  any  of  the  courts  of  justioe, 
on  which  process  of  contempt  is  issued,  the  officer  charged  with  the  execution  of  soch 
process  may  break  open  doors,  if  necessary,  in  order  to  execute  it.(j;)     And  the 

{I)  1  Hale  461  ;  Mackally's  case,  9  Co.  69  b, 

(m)  1  Hale  583.  That  is,  the  warrant  by  which  he  is  constituted  bailiff;  which  a  bailiff 
or  officer, /ura^tM  et  cognitus^  need  not  show  upon  the  arrest :  1  Hale  458.  And  see  1  Hale 
459,  where  it  is  said  that  a  justice  of  peace  maj  issue  his  warrant  to  a  prirate  penoo; 
but  then  such  person  must  show  his  warrant,  or  signify  the  contents  of  iL 

(n)  1  Hale  458,  note  {g)  ;  6  Co.  54  a;  9  Co.  69  a. 

(o)  1  East  P.  C.  c.  5,  s.  83,  p.  319. 

(p)  Fost.  312. 

Iq)  1  Hale  458,  459;   1  East  P.  C.  c.  5,  8.  80,  p.  314. 

(r)  1  Hale  459^  2  Hawk.  P.  C.  c.  13,  s.  27,  30 ;  1  East  P.  C.  c.  5,  8.  80,  p.  314.  And  we 
the  new  statutes.     Ante^  p.  824. 

(«)  29  Car.  2,  c.  27  ;  1  East  P.  C.  c.  5,  s.  88,  p.  324,  325.  The  statute  makes  void  all 
process,  warrants,  &c.,  served  and  executed  on  a  Sunday,  except  in  the  cases  meotioned 
in  the  text. 

\t)  9  Co.  66  a ;  I  Hale  457  ;  1  Hawk.  P.  C.  c.  31,  s.  62. 
ti)  Fost.  320;  2  Hawk.  P.  C.  c.  14,  s.  1.     AnU^  p.  839. 

[v)  Fost.  320  ;  1  Hale  459.  And  see  2  Hawk.  P.  C.  c.  14,  8.  7,  where  it  Is  said  thatdoorJ 
may  be  broken  open,  where  one  known  to  have  committed  a  treason  or  felony,  or  to  ba^« 
given  another  a  dangerous  wound,  is  pursued,  either  with  or  without  a  warrant,  h^tt^' 
stable  or  private  person. 

(w)  Fost.  320 ;  1  Hale  455^ ;  2  Hawk.  P.  C.  c.  14,  8.  3  ;  Curtis'i  case,  Fo8L  135. 

(x)  Burdett  v.  Abbott,  14  East  157,  where  the  process  of  contempt  proceeded  vpM  ^ 
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)ffioer  may  act  in  the  same  manner  upon  a  capias  utlagatum,  or  capias  pro  Jine,(i/') 
yr  npon  an  habere  facias  possessionem.(z)  The  same  force  may  be  used  where  a 
brdble  entry  or  detainer  is  found  by  inquisition  before  justices  of  peace,  or  appears 
apon  their  view  ;(a)  and  also  where  the  proceeding  is  upon  a  warrant  of  a  justice  of 
peace,  for  levying  a  penalty  on  a  conviction  bounded  on  any  statute,  which  gives 
die  whole  or  any  part  of  such  penalty  to  the  King.(&)  But  in  this  latter  case  the 
''officer  executing  the  warrant  must,  if  required,  show  the  same  to  the  person  r^co^o 
irbose  goods  and  chattels  are  distrained,  and  suffer  a  copy  of  it  to  be  taken.(c)  ^ 

But  though  a  felony  has  been  actually  committed,  yet  a  bare  suspicion  of  guilt 
igunst  the  party  will  not  authorize  a  proceeding  to  this  extremity,  unless  the  officer 
oomes  armed  with  a  warrant  from  a  magistrate,^  grounded  on  such  suspicion. ((f) 
For  where  a  person  lies  under  a  probable  suspicion  only,  and  is  not  indicted,(e)  it  is 
laid  to  be  the  better  opinion,  that  the  breaking  open  doors  without  a  warrant,  in 
9rder  to  apprehend  him,  cannot  be  justified ;(/)  or  must  at  least  be  considered  as 
done  at  the  peril  of  proving  that  the  party,  so  apprehended  on  suspicion,  is  guilty/^) 
But  a  different  doctrine  appears  to  have  formerly  prevailed  upon  this  point ;  by  which 
it  was  held,  that  if  there  were  a  charge  of  felony  laid  before  the  constable,  and  reason- 
ftble  ground  of  suspicion,  such  constable  might  break  open  doors,  though  he  had  no 
irarrant.(A)  A  plea  justifying  the  entering  a  house  without  warrant,  the  door  being 
open,  on  suspicion  of  felony,  ought  distinctly  to  show  the  purpose  for  which  the 
house  was  entered,  viz.,  either  to  search  for  the  stolen  property  or  to  arrest  the 
plaintiff,  as  well  as  that  there  was  reason  to  believe  that  the  stolen  property  or  the 
pliuntiff  was  there,  (t*) 

It  is  said,  that  if  there  be  an  affray  in  a  house,  the  doors  of  which  are  shut, 
whereby  there  is  likely  to  be  manslaughter  or  bloodshed,  and  the  constable  demand 
entrance,  and  be  refused  by  those  within,  who  continue  the  affray,  the  constable  may 
break  open  the  doors  to  keep  the  peace,  and  prevent  the  danger  :(A;)  and  it  is  also 
Baid,  that  if  there  be  disorderly  drinking  or  noise  in  a  house  at  an  unreasonable  time 
of  night,  especially  in  inns,  taverns,  or  ale-houses,  the  constable  or  his  watch  de- 
manding entrance,  and  being  refused,  may  break  open  the  doors  to  see  and  suppress 
the  disorder.  (/)  And  further,  that  where  an  affray  is  made  in  a  house  in  the  view 
or  hearing  of  a  constable,  or  where  those  who  have  made  an  afiray  in  his  presence 
fly  to  a  house,  and  are  immediately  pursued  by  him,  and  he  is  not  suffered  to  enter 
in  order  to  suppress  the  affray  in  the  first  case,  or  to  apprehend  the  affrayers  in  either 
case,  he  may  justify  breaking  open  the  doors.(m) 

But  this  mode  of  proceeding,  by  breaking  the  doors  of  the  party,  is  founded  upon 
the  necessity  of  the  measure  for  the  public  weal,  and  is  not  permitted  to  the  par- 
ticular interest  of  an  individual.  In  civil  suits,  therefore,  the  principle  that  a  man's 
house  is  his  castle,  for  safety  and  repose  to  himself  and  his  family,  is  admitted ;  and, 
aoeordingly,  in  such  cases,  an  officer  cannot  justify  the  breaking  open  an  outward 
door  or  window  to  execute  the  process. (n)  If  he  do  so,  he  will  be  a  trespasser;  and 
if  the  occupier  of  the  house  resist  him,  and  in  the  struggle  kill  him,  the  offence  will 
be  only  manslaughter  ;(o)  for  if  the  occupier  of  the  house  do  not  *know  him  r^io  i  o 
to  be  an  officer,  and  have  reasonable  ground  of  suspicion  that  the  house  is  ^ 
broken  with  a  felonious  intent,  the  killing  such  officer  will  be  no  felony.(p) 

It  has  been  considered,  however,  that  this  rule  of  every  man's  house  bein  ghis 
castle  has  been  carried  as  far  as  the  true  principles  of  political  justice  will  warrant, 

order  of  the  House  of  Commons ;  and  see  Semayne's  case,  Cro.  Eiiz.  909 ;  and  Brigg's 
case,  1  Rol.  Rep.  336. 
(y)  1  Hale  459 ;  2  Hawk.  P.  C.  c.  14,  s.  4.  (z)  1  Hale  458  ;  5  Co.  95  b. 

[a)  2  Hawk.  P.  C.  c.  14,  8.  6.  (M  Ibid.  5. 

c)  27  Geo.  2,  c.  20.  (rf)  Post.  321. 

e)  AnU,  p.  801.  (/)  2  Hawk.  P.  C.  c.  14,-s.  7. 

»  1  East  P.  C.  c.  5,  8.  87,  p.  322.  (A)  1  Hale  583 ;  2  Ibid.  92,  13  Ed.  4,  9  a. 

ijt  Smith  p.  Shirley,  3  C.  B.  142  (54  E.  C.  L.  R.). 

Jb)  2  Hale  95. 

2)  Ibid.;  and  it  is  added,  <*This  is  constantly  used  in  London  and  Middlesex."    But 

ante,  p.  409,  et  8eq. 

m)  2  Hawk.  P.  C.  c.  14,  s.  8. 

n)  Cook's  case,  Cro.  Car.  537  ;  Post.  319.  (o)  Ibid. 

>)  1  Hale  458 ;  1  East  P.  C.  c.  5,  s.  87,  p.  321,  322. 
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and  that  it  m\\  not  admit  of  any  extension. (^)  It  should  be  obserred,  therefore, 
that  it  will  apply  only  to  the  breach  of  outward  doors  or  windows ;  to  a  breach  of 
the  house  for  the  purpose  of  arresting  the  occupier  or  any  of  his  faraUy ;  and  to 
arrests  in  the  first  instance. 

Outward  doors  or  windows  are  such  as  are  intended  for  the  security  of  the  house 
against  persons  from  without  endeavoring  to  break  ui-(j')     These  are  protected  by 
the  privilege  which  hai^  been  before  mentioned  ;  but  if  the  officer  find  the  outward 
door  open,  or  it  be  opened  to  him  from  within,  he  may  then  break  open  any  inward 
door,  if  he  find  that  necessary  in  order  to  execute  his  process.(«)     Thus,  it  has  been 
holdeu  that  an  officer,  having  entered  peaceably  at  the  outer  door  of  a  house,  was 
justified  in  breaking  open  the  dopr  of  a  lodger,  who  occupied  the  first  and  second 
floors,  in  order  to  arrest  such  lodger.(^)     And  in  a  late  case  it  was  decided,  that  a 
sheriff's  officer  in  execution  of  mesne  process^  who  had  first  gained  peaceable  en- 
trance at  the  outer  door  of  the  house  of  A.,  might  break  open  the  windows  of  the 
room  of  B.,  a  person  residing  in  such  house ;  B.  having  refused  to  open  the  door 
of  the  room,  after  being  informed  by  the  officer  that  he  had  a  warrant  against 
him.(u)     But  it  seems  that  if  the  party,  against  whom  the  process  is  issued,  he  not 
within  the  house  at  the  time,  the  officer  can  only  justify  breid^ing  open  inner  doors 
in  order  to  search  for  him,  after  having  first  demanded  admittance.(t7)     Though  in 
case  the  person,  or  the  goods  of  the  defendant,  are  contained  in  the  house  which 
the  officer  has  entered,  he  may  break  open  any  door  within  the  house  withoot 
any  further  demand.(u7)     If,  however,  the  house  is  the  house  of  a  stranger,  and  not 
of  the  defendant,  the  officer  must  be  careful  to  ascertain  that  the  person  or  the  goods 
(according  to  the  nature  of  the  process)  of  the  defendant  are  within,  before  he  breab 
open  any  inner  door ;  as,  if  they  are  not,  he  will  not  be  justified.(x) 

In  a  case  where  an  outward  door  was  in  part  open  (being  divided  into  two  parts, 
the  lower  hatch  of  which  was  closed,  and  the  upper  part  open),  and  the  officer  put 
his  arm  over  the  hatch,  to  open  the  part  which  was  closed,  upon  which  a  stni^ 
ensued  between  him  and  a  friend  of  the  prisoner,  and,  the  officer  prevailing,  the 
prisoner  shot  at  and  killed  him;  it  was  held  to  be  murder.(^) 
♦844.1  *The  privilege  only  extends  to  the  dwelling-house,  but  it  should  seem  thst 
-'  within  that  term  are  comprehended  all  such  buildings  as  are  within  the  carti- 
lage, and  as  are  considered  as  parcel  of  the  dwelling-house  at  common  law.  In 
trespass  the  defendant  justified  an  entry  into  a  close  and  breaking  into  a  bam  unda 
tL  fiein  facias  ;  the  plaintiff  replied  that  the  door  of  the  bam  was  shut,  and  it  was 
adjudged  upon  demurrer  that  in  such  a  case  the  sheriff  can  break  open  the  door  of 
the  barn  without  a  request,  in  order  to  take  the  goods ;  for  it  shall  be  intended  to 
be  a  barn  in  a  field,  and  not  a  bam  which  is  parcel  of  a  house.  For  the  Court  agreed 
that  if  the  barn  had  been  adjoining  to  and  parcel  of  the  house,  it  oould  not  be  broken 
open.(«) 

This  personal  privilege  of  an  individual,  in  respect  to  his  outer  door  or  window, 
is  confined  also  to  cases  where  the  breach  of  the  house  is  made  in  order  to  arrest 
the  occupier  or  any  of  his  family,  who  have  their  domicile,  their  ordinary  residence, 
there :  for  if  a  stranger,  whose  ordinary  residence  is  elsewhere,  upon  a  pursuit,  take 
refuge  in  the  house  of  another,  this  is  not  the  castle  of  such  stranger,  nor  can^ 

{q)  Fost.  319,  320.  (r)  Fost.  320. 

(8)  1  Hale  458 ;  1  East  P.  C.  c.  5,  s.  87,  p.  323. 

(I)  Lee  V.  Gansel,  Cowp.  1. 

(u)  Llojd  V.  Sandilands,  2  Moore  207  ;  8  Taunt.  250  (4  E.  C.  L.  R.).  See  HodgsoQ  v- 
Towning,  5  Dowl.  P.  R.  410. 

(v)  Ratcliffe  v.  Burton,  3  Bos.  &  Pull.  223. 

(it)  Per  Gibbs,  J.,  in  Hutchinson  v.  Birch  and  another,  4  Taunt.  619. 

(z)  Cook  V.  fiirt,  5  Taunt.  765  (1  E.  C.  L.  R.) ;  Johnson  v.  Leigh,  6  Taunt.  240  (1  E.C. 
L.  R.).     Post,  p.  845. 

{y)  Baker's  case,  1  Leach  112  ;  1  East  P.  C.  c.  5,  s.  87,  p.  323.  It  should  be  obserred 
that  in  this  case  there  was  proof  of  a  previous  resolution  in  the  pri8oner>to  resist  the 
•officer,  whom  he  afterwards  killed  in  attempting  to  attach  his  goods  in  his  dwclliaf' 
house,  in  order  to  compel  an  appearance  in  the  county  court.  The  point  reserved  relattd 
to  the  legality  of  the  attachment.    Ante,  p.  827. 

(z)  Penton  v,  Browne,  1  Sid.  186.  See  the  authorities  as  to  what  is  coMrahaMie^ 
under  the  term  dwelling-house  at  common  law,  under  the  titles  of  JBturgUu^  mm  ^ifis** 
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claim  in  it  the  benefit  of  sanctuary.(a^  But  it  should  be  observed,  that  in  all  cases 
where  the  doors  of  strangers  are  broKen  open,  upon  the  supposition  of  the  person 
sought  being  there,  it  must  be  at  the  peril  of  finding  him  there ;  unless,  as  it  seems, 
where  the  parties  act  under  the  sanction  of  a  magistrate's  warrant  (6)  And  an 
ofi&oer  cannot  even  enter  the  house  of  a  stranger,  though  the  door  be  open,  for  the 
purpose  of  taking  the  goods  of  a  defendant,  but  at  his  peril  as  to  the  goods  being 
found  there  or  not;  and  if  they  be  not  found  there,  he  is  a  trespasser. (c)  A 
sheriff's  officer  is  not  justified  in  entering  and  searching  the  house  of  a  stranger, 
though  the  door  be  open,  for  the  purpose  of  arresting  a  defendant  under  a  caputs 
ad  satisfaciendum^  although  the  defendant  may  have  resided  there  immediately 
before  the  entry,  and  although  the  officers  have  reasonable  cause  *to  suspect  ri^oAf^ 
that  the  defendant  is  in  the  house ;  if  it  turned  out  that  he  was  not  in  the  ^ 
bouse  at  the  time ;  for  a  party  who  enters  the  house  of  a  stranger  to  search  for  and 
arrest  a  defendant,  can  be  justified  only  by  finding  him  there.  But  if  a  sheriff 
enters  the  house  of  the  defendant  for  the  purpose  of  arresting  him  or  taking  his 
goods,  he  is  justified  if  he  has  reasonable  grounds  for  believing  that  the  party  or  his 
goods  are  there.(cZ)  And  it  has  been  decided  that  a  sheriff  cannot  justify  breaking 
the  inner  doors  of  the  house  of  a  stranger,  vpon  suspicion  that  a  defendant  is  there, 
in  order  to  search  for  such  defendant,  and  arrest  him  on  mesne  process.(e) 

And  the  privilege  is  also  confined  to  arrests  in  the  first  instance.  For  if  a  man, 
being  legally  arre8ted,(/)  escape  from  the  officer,  and  take  shelter,  though  in  his 
own  house,  the  officer  may,  upon  fre^h  suit,  break  open  doors  in  order  to  retake 
him,  having  first  given  due  notice  of  his  business,  and  demanded  admission,  and 
been  refused. (^)  If  it  bo  not,  however,  upon  fresh  pursuit,  it  seems  that  the 
officer  should  have  a  warrant  from  a  magistrate :  and  it  should  be  observed,  that 
the  officer  will  not  be  authorized  to  break  open  doors  in  order  to  retake  a  prisoner 
in  any  case  where  the  first  arrest  has  been  illegal. (A)  Therefore,  where  an  officer 
has  made  an  illegal  arrest  on  civil  process,  and  was  obliged  to  retire  by  the  party's 
snapping  a  pistol  at  him  several  times,  and  afterwards  returned  again  with  assist- 
ants, who  attempted  to  force  the  door,  when  the  party  within  shot  one  of  the 
assistants :  it  was  ruled  to  be  only  manslaughter.(i) 

(a)  Post.  320  ;  5  Co.  93.  Mr.  Smith,  in  bis  learned  note  to  Senajne's  case,  1  Sm.  Lead. 
Caa.  45,  after  citing  the  observations  of  Lord  Loughborougb  in  Sbeere  v.  Brookes,  2  H.  B?. 
120,  says,  ^'  it  seems  to  follow  from  tbis  tbat,  as  a  bouse  in  which  the  defendant  habitually 
resides  is  on  the  same  footing  with  respect  to  executions  as  bis  own  house,  the  sberiff 
would  not  be  justified  in  breaking  the  outer  door  of  such  a  house,  even  after  demand  of 
admittance  and  refusal." 

(b)  2  Hale  103  ;  Post.  321 ;  I  East  P.  C.  c.  6,  s.  87,  p.  324.  Mr.  Smith,  in  the  same  note, 
says,  '*  there  may,  perhaps,  be  another  case  in  which  the  sherifT  might  justify  entering  the 
house  of  a  stranger  upon  bare  suspicion,  viz.,  if  the  stranger  were  to  use  fiaud,  and  to 
inveigle  the  sheriff  into  a  belief  that  the  defendant  was  concealed  in  his  bouse  for  the 
purpose  of  favoring  his  escape,  while  the  officers  should  be  detained  in  searching,  or  for 
any  other  reason,  it  might  be  held  tbat  be  could  not  take  advantage  of  his  own  deceit  so 
as  to  treat  the  sheriff  who  entered  under  the  false  supposition  thus  induced  as  a  tres- 
passer ;  or,  perhaps,  such  conduct  might  be  held  to  amount  to  a  license  to  the  sberiff  to 
enter."  It  certainly  is  reasonable  in  such  a  case  that  the  party  should  not  be  permitted 
to  show  tbat  in  fact  the  defendant  was  not  concealed  in  this  house,  and  this  would  be  in 
accordance  with. the  principles  established  by  Pickard  v.  Sears,  6  A.  &  E.  469  (33  E.  C. 
L.  R.) ;  Ueanc  v.  Rogers,  9  B.  &  C.  586  (17  E.  C.  L.  R.) ;  Kieran  v.  Sanders,  3  A.  &  E.  515 
(33  E.  C.  L.  R),  and  Gregg  v.  Wells,  10  A.  &  E.  90  (37  E.  C.  L.  R.),  in  which  last  case  it 
was  held  tbat  a  party  wbo  negligently  or  culpably  stands  by  and  allows  another  to  con- 
tract on  tbe  faith  and  understanding  of  a  fact,  which  he  can  contradict,  cannot  afterwards 
dispute  that  fact  in  an  action  against  the  person  whom  be  has  himself  assisted  in  deceiv- 
ing.    C.  S.  G. 

7c)  Cooke  V.  Birt,  5  Taunt.  765  (1  E.  C.  L.  R.). 

(d)  Morrish  v.  Murrey,  13  M.  k  W.  52. 

le)  Johnson  v,  Leigh,  6  Taunt.  246  (1  E.  C.  L.  R.),  ante^  p.  843. 

(/)  Laying  bold  of  the  prisoner,  and  pronouncing  the  words  of  arrest,  is  an  actual 
arrest :  Post.  320.  But  bare  words  will  not  make  an  arrest ;  the  officer  must  actually 
tOQcb  the  prisoner :  Genner  v,  Sparkes,  1  Salk.  79 ;  Berry  v.  Adamson,  6  B.  &  0.  528  (13 
B.  C.  L.  R.) 

(g)  Post.  320 ;  Genner  v.  Sparkes,  1  Salk.  79  ;  1  Hale  459 ;  2  Hawk.  P.  C.  c.  14,  s.  9. 

(h)  1  East  P.  C.  c.  5,  s.  87,  p.  324. 

(i)  Stevenfon'f  case,  10  St.  Tr.  462. 
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In  all  cases  where  the  officer  or  his  assistants,  having  entered  a  house  in  the  exe- 
cution of  their  duty,  are  locked  in,  they  m?iy  justify  breaking  open  the  doors  to 
regain  their  liberty.(A;)  So  where  a  sheriff  being  lawfully  in  a  house  makes  a  law- 
ful seizure  of  the  goods  of  the  owner  of  the  house,  and  cannot  take  the  goods  out  of 
the  house  without  opening  the  outer  door,  and  neither  the  owner  nor  any  one  else  is 
there  so  that  he  can  request  them  to  open  the  door,  he  may  break  the  door  open  to 
take  out  the  goods. (^) 

It  has  been  deemed  a  question  worthy  of  great  consideration  how  far  third  per- 
8om,  especially  mere  strangers^  interposing  in  behalf  of  a  party  illegally  arrested, 
are  entitled  to  insist  upon  the  illegality  of  the  arrest,  in  their  defence,  as  extena- 
ating  their  guilt  in  killing  the  officer. 

The  point  was  raised  in  the  following  case : — One  Bray,  who  was  a  constable  of  Si 
Margaret's  parish  in  Westminster,  came  into  the  parish  of  St.  Paul,  Covent  Garden, 
where  he  was  no  constable,  and  consequently  had  no  authority  \(m)  and  there  took 
*f^X({l  *^^  ^"^  Anne  Dekins,  under  suspicion  of  being  a  disorderly  person,  but  who 
^  had  not  misbehaved  herself,  and  against  whom  Bray  had  no  warrant  The 
prisoners  came  up ;  and  though  they  were  all  strangers  to  the  woman,  drew  their 
swords,  and  assaulted  Bray,  for  the  purpose  of  rescuing  the  woman  from  his  cos* 
tody ;  upon  which  he  showed  them  his  constable's  staff,  declared  that  he  was  about 
the  Queen's  business,  and  intended  them  no  harm.  The  prisoners  then  put  up 
their  swords,  and  Bray  carried  the  woman  to  the  round-house  in  Covent  Gardeo. 
A  short  time  afterwards,  the  woman  being  still  in  the  round-house,  the  prisonen) 
drew  their  swords  again,  and  assaulted  Bray,  on  account  of  her  imprisonment,  and  to 
get  her  discharged.  Bray  called  some  persons  to  his  assistance,  to  keep  the  woman 
in  custody,  and  to  defend  himself  from  the  violence  of  the  prisoners ;  upon  which  a 
person  named  Dent  came  to  his  assistance ;  and  before  any  stroke  received,  one  of 
the  prisoners  gave  Dent,  while  assisting  the  constable,  a  mortal  wound.  This  case 
was  elaborately  argued;  and  the  Judges  were  divided  in  opinion;  seven  of  them 
holding  that  the  offence  was  manslaughter  only,  and  five  that  it  was  murder.(ii) 
The  seven  Judges  who  held  that  it  was  manslaughter  thought  that  it  was 
a  sudden  action,  without  any  precedent  malice  or  apparent  design  of  doing  hurt,  but 
only  to  prevent  the  imprisonment  of  the  woman,  and  to  rescue  her  who  was  unlaw- 
fully restrained  of  her  liberty ;  and  that  it  could  not  be  murder,  if  the  woman  wis 
unlawfully  imprisoned  ;(o)  and  they  also  thought  that  the  prisoners,  in  this  case, 
had  sufficient  provocation ;  on  the  ground  that  if  one  be  imprisoned  upon  an  un- 
lawful authority,  it  is  a  sufficient  provocation  to  all  people,  out  of  compassion,  and 
much  more  where  it  is  done  under  a  color  of  justice  ;(p)  and  that,  where  the  liberty  of 
the  subject  is  invaded,  it  is  a  provocation  to  all  the  subjects  of  England.  Bat  the 
five  judges  who  differed  thought  that,  the  woman  being  a  stranger  to  the  prisoners, 
it  could  not  be  a  provocation  to  them ;  otherwise  if  she  had  been  a  friend  or  sa- 
vant ;  and  that  it  would  be  dangerous  to  allow  such  a  power  of  interference  to  the 
mob. 

The  case  of  Hugget,  and  also  that  of  Sir  Henry  Ferrers,  appear  to  have  beoi 
relied  upon  in  support  of  the  argument  of  the  seven  Judges,  who  in  the  preceding 
case  held  the  offence  to  be  manslaughter.  Hugget's  case,  in  the  fuller  report  of 
it,(^)  appears  to  have  been  thus : — Berry  and  two  others  pressed  a  man  without  any 
warrant  for  so  doing ;  to  which  the  man  quietly  submitted,  and  went  along  with  theoL 

(*)  2  Hawk.  P.  C.  c.  14,  s.  11 ;  1  East  P.  C.  c.  5,  a.  87,  p.  324. 

II)  Pugh  V.  Griffith,  7  A.  &  B.  827  (34  B.  C.  L.  R.). 

(m)  One  judge  only  thought  that  Bray  acted  with  authoritj,  as  be  showed  his  sUlfi 
and  that,  with  respect  to  the  prisoners,  he  was  to  be  considered  as  constable  de  facto. 

(n)  Reg.  V.  Tooley,  2  Lord  Raym.  1296.  *'  That  case  has  been  overruled,"  per  Alder- 
son,  B. :  Rex  v.  Warner,  R.  k  M.  G.  C.  R.  385  ]  and  per  Pollock,  G.  B.;  Reg.  v.  Daris,  1 
L.  k  G.  64. 

(o)  For  this  Young's  case,  4  Go.  40,  was  cited,  and  Mackallj's  case,  9  Go.  65. 

(p)  In  Rex  V.  Osmer,  5  East  304,  anUj  p.  571,  Lord  Bllenborough,  G.  J.,  said,  "If  a  man 
without  authority  attempt  to  arrest  another  illegally,  it  is  a  breach  of  the  peace,  and  soy 
other  person  may  lawfully  interfere  to  prevent  it,  doing  no  more  than  is  Deceetaiy  f^ 
that  purpose.^' 

(q)  Hugget's  case,  Kel.  59. 
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The  prisoner,  with  three  others,  seeing  them,  instantly  pursued  them,  and  required 
to  see  their  warrant ;  on  which  Berry  showed  them  a  paper,  which  the  prisoner  and 
his  associates  said  was  no  warrant,  and  immediately  drew  their  swords  to  rescue  the 
impressed  man,  and  thrust  at  Berry ;  whereupon  Berry  and  his  two  companions 
drew  their  *swords,  and  a  fight  ensued  in  which  Hugget  killed  Berry.  But  r^oj^py 
this  case  is  stated  very  differently  hy  Lord  Hale,  as  having  heen  under  the  ^ 
following  circumstances: — A  press-master  seized  B.  for  a  soldier;  and,  with  the 
UBistanoe  of  C,  laid  hold  of  him.  D.  finding  fault  with  the  rudeness  of  C,  there 
grew  a  quarrel  between  them,  and  D.  killed  C. ;  and  by  the  advice  of  all  the  Judges, 
except  very  few,  it  was  ruled  that  this  was  but  manslaughter. (r)  The  case  of  Sir 
Henry  Ferrers  was  only  this : — That  Sir  Henry  Ferrers  being  arrested  for  debt, 
upon  an  illegal  warrant,  his  servant,  in  seeking  to  rescue  him,  as  was  pretended, 
killed  the  officer ;  but,  upon  the  evidence,  it  appeared  clearly  that  Sir  Henry  Fer- 
rers, upon  the  arrest,  obeyed,  and  was  put  into  a  house  before  the  fighting  between 
the  officer  and  his  servant;  wherefore  he  was  found  not  guilty  of  the  murder  and 
manslaughter,  (js) 

But  Mr.  Justice  Foster  is  of  opinion,  that  these  cases  of  Hugget  and  Sir  Henry 
Ferrers'  servant  did  not  warrant  the  doctrine  laid  down  by  the  seven  Judges  in  the 
cue  of  Tooley ;  and  this  great  master  of  the  crown  law(/)  has  animadverted  upon 
that  doctrine  with  much  force,  viewing  it  as  having  carried  the  law  in  favor  of 
private  persons  officiously  interposing  in  cases  of  illegal  arrest  further  than  sound 
reason,  founded  on  the  principles  of  true  policy,  will  warrant.(u)  Afler  observing 
Uiat,  in  Hugget's  case,  swords  were  drawn,  a  mutual  combat  ensued,  the  blood  was 
heated  before  the  mortal  wound  was  given,  and  a  rescue  seemed  to  be  practicable  at 
the  time  the  afl^y  began  ;(v)  whereas,  though  in  Tooley's  case  the  prisoners  had, 
at  the  first  meeting,  drawn  their  swords  against  the  constable  unarmed,  they  had 
pot  them  up  again,  appearing  to  be  pacified,  and  cool  reflection  seeming  to  have 
taken  place ;  and  it  was  at  the  second  meeting  that  the  deceased  received  his  death 
wound,  before  a  blow  was  given  or  offered  by  him  or  any  of  his  party ;  and  also  in 
that  case  there  was  no  possibility  of  rescue,  the  woman  having  been  secured  in  the 
round-house ;  he  says,  that  the  second  assault  on  the  constable  seems  rather  to  have 
been  grounded  upon  resentment,  or  a  principle  of  revenge,  for  what  had  before  passed, 
than  upon  any  hope  or  endeavor  to  assist  the  woman.  He  then  proceeds,  ^^  Now, 
what  was  the  case  of  Tooley  and  his  accomplices,  stript  of  a  pomp  of  words,  and  the 
colorings  of  artificial  reasoning?  They  saw  a  woman,  for  aught  appears,  a  perfect 
stranger  to  them,  led  to  the  round  house  under  a  charge  of  a  criminal  nature.  This, 
upon  evidence  at  the  Old  Bailey,  a  month  or  two  afterwards,  comes  out  to  be  an 
iU^al  arrest  and  imprisonment,  a  violation  of  Magna  Charta ;  and  these  ruffians 
are  presumed  to  have  been  seized,  all  on  a  sudden,  with  a  strong  fit  of  zeal  for 
Magna  Charta(tr)  and  the  laws,  and  in  this  frenzy  to  have  drawn  upon  the  constable, 
and  stabbed  his  assistant.  It  is  extremely  ^difficult  to  conceive  that  the  viola-  r^oj^o 
tion  of  Magna  Charta,  a  fact  of  which  they  were  totally  ignorant  at  the  time,  ^ 
could  be  the  provocation  which  led  them  into  this  outrage.  But.  admitting  for  argu- 
ment sake  that  it  was,  we  all  know  that  words  of  reproach,  how  grating  and  offensive 
soever,  are  in  the  eye  of  the  law  no  provocation  in  the  case  of  voluntary  homicide ; 
and  yet  every  man  who  hath  considered  the  human  frame,  or  but  attended  to  the 
workings  of  his  own  heart,  knows  that  affronts  of  that  kind  pierce  deeper,  and 
stimulate  the  veins  more  effectually,  than  a  slight  injury  done  to  a  third  person, 
though  under  the  color  of  justice,  possibly  can.  The  indignation  that  kindles  in  the 
breast  in  one  case  is  instinct:  it  is  human  infirmity;  in  the  other  it  may  pos- 
sibly be  called  a  concern  for  the  common  rights  of  the  subject;  but  this  concern, 
when  well  founded,  is  rather  founded  in  reason  and  cool  reflection  than  in  human 

(r)  I  Hale  465.  («)  Sir  Henry  Ferrer's  case,  Cro.  Car.  371. 

U)  So  called  by  Mr.  J.  Blackstone,  4  Com.  2.  (ti)  Post.  312,  e<  teq. 

\v)  In  Hogget's  case  the  Judges,  who  held  it  to  be  manslaughter,  put  the  point  upon  an 
•ndeaTor  to  rescue. 

(w)  Holt,  C.  J.,  in  deliTering  the  judgment  in  Tooley's  case,  said,  "  Sure  a  man  ought 
to  be  concerned  for  Magna  Charta  and  the  laws ;  and  if  any  one  against  the  law  imprison 
a  man,  he  is  an  offender  against  Magna  Charta." 
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infirmity;  and  it  is  to  human  infirmity  alone  that  the  law  indulges  in  the  case  of  a 
sudden  provocation."  He  then  proceeds  further :  *'  But  if  a  passion  for  the  com- 
mon rights  of  the  subject,  in  the  case  of  individuals,  must,  against  all  experience, 
be  presumed  to  inflame  beyond  a  personal  affront,  let  us  suppose  the  case  of  an  up- 
right and  deserving  man,  universally  beloved  and  esteemed,  standing  at  the  place 
of  execution,  und^r  a  sentence  of  death  manifestly  unjust.  This  is  a  case  that 
may  well  rouse  the  indignation,  and  excite  the  compassion,  of  the  wisest  and  best 
men  ;  but  wise  and  good  men  know  that  it  is  the  duty  of  private  subjects  to  leave 
the  innocent  man  to  his  lot,  how  hard  soever  it  may  be,  without  attempting  a 
rescue ;  for  otherwise  all  government  would  be  unhinged.  And  yet,  what  propor- 
tion doth  the  case  of  a  false  imprisonment,  for  a  short  time,  and  for  which  the  in- 
jured party  may  have  an  adequate  remedy,  bear  to  that  I  have  now  put?"(x) 

In  a  more  recent  case,  the  prisoner,  who  cohabited  with  a  person  nam^  Far- 
mello,  killed  an  assistant  of  a  constable,  who  came  to  apprehend  Farmello,  as  an 
idle  and  disorderly  person,  under  the  19  Geo.  2,  c.  10.  Farmello,  though  he  was 
not  an  object  of  the  act,  did  not  himself  make  any  resistance  to  the  arrest ;  but  the 
prisoner,  immediately  upon  the  constable  and  his  assistant  requiring  Farmello  to  go 
along  with  the^,  without  making  use  of  any  argument  to  induce  them  to  desist,  or 
saying  one  word  to  prevent  the  intended  arrest,  stabbed  the  assistant.  And 
Hotham,  B.,  with  whom  Gould,  J.,  and  Ashhurst,  J.,  concurred,  held  the  offence 
to  be  murder.  A  special  verdict,  however,  was  found  :  (y)  and  the  case  was  argued 
in  the  Exchequer  Chamber,  before  ten  of  the  Judges;  but  no  opinion  was  ever 
publicly  delivered. (2) 

*ft4Q1   *  '^^^'  ^^' — Oases  where  the  Killing  takes  place  in  the  Prosecution  of  some 
-'  other  Criminal^  Unlawful^  or  Wanton  Act, 

It  has  been  shown,  that  where  from  an  action,  unlawful  in  itself,  done  delibe- 
rately, and  with  mischievous  intention,  death  ensues,  though  against  or  beside  the 
original  intention  of  the  party,  it  will  be  murder  :(a)  and  it  may  be  here  observed, 
that  if  such  deliberation  and  mischievous  intention  does  not  appear,  (which  is 

(z)  Post.  315,  316,  317. 

\y)  Tbe  Court  advised  the  jury  to  find  a  special  verdict,  on  the  ground  of  the  differ- 
ence of  opinion  which  had  been  entertained  in  Toolej's  case,  and  the  case  of  Uaggert, 
ante^  p.  846. 

(z)  Adey's  case,  1  Leach  206.  And  see  Id.  p.  212,  where  it  is  said  that  the  prisoaerUid 
eighteen  months  in  gaol,  and  was  then  discharged :  but  the  following  note  is  added,  *'It 
is  said,  that  the  Judges  held  it  to  be  manslaughter  only,  but  no  opinion  was  ever  publiclj 
given  ;  and  qu.  whether  the  prisoner  did  not  escape  pending  the  opinion  of  the  Judges, 
when  the  gaol  was  burnt  down  in  1780,  and  was  never  retaken."  And  see  also  1  East  P. 
C.  c.  5,  s.  89,  p.  329,  note  (a),  where  it  is  said,  *»  Upon  inquiry,  however,  it  appears  that, 
pending  the  consideration  of  the  case,  by  the  Judges,  she  escaped  during  the  riots  in 
1780,  and  was  never  retaken."  In  Reg.  v.  Porter  and  others,  which  is  reported  as  to&a- 
other  point,  9  C.  &  P.  778  (38  E.  C.  L.  R.),  upon  an  indictment  for  murder,  where  it  ap- 
peared that  the  deceased,  who  was  a  watchman,  and  another  were  taking  a  person  towards 
a  station-house  on  a  charge  of  robbing  a  garden,  and  were  proceeding  quietly  along  a 
road,  the  prisoner  making  no  resistance,  when  they  were  attacked  and  the  deceased  beatea 
to  death ;  in  opening  the  case,  it  was  asserted,  that  even  if  the  prisoner  were  not  lawfully 
in  custody,  the  offence  was  murder ;  for  if  a  person  were  illegally  in  custody,  and  was 
making  no  resistance,  no  person  had  any  right  to  attack  the  persons  who  had  him  in  cus- 
tody, and  that  if  they  did,  and  death  ensued  in  consequence  of  the  violence  used  to  release 
the  prisoner,  it  was  murder ;  and  that  although  there  might  be  old  cases  to  the  contrary, 
they  were  no  longer  considered  as  binding  authorities ;  the  point,  however,  did  not  ulti- 
mately become  material,  as  it  was  held  that  the  party  was  in  lawful  custody,  but  tbe 
above  position  was  neither  controverted  by  the  very  learned  Judge  who  tried  the  cAse, 
nor  by  the  prisoner's  counsel ;  and  it  should  seem  that  it  could  not  be  successfnllr  dis- 
puted, for  it  is  difficult  to  discover  upon  what  principle  any  individual  can  be  justified  ia 
interfering  to  prevent  what  apparently  is  the  due  execution  of  the  law,  and  that  tbe 
question,  whether  he  is  guilty  of  murder  or  manslaughter,  if  death  ensue,  is  tu  depend 
upon  whether  the  custody  is  legal  or  illegal,  of  which,  probably,  at  the  time  he  was  per- 
fectly ignorant,  and  which,  consequently,  could  in  no  respect  influence  his  condnct  See 
ante,  p.  838.     C.  S.  G. 

(a)  Ante^  p.  739,  et  teq. 
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matter  of  fact,  and  to  be  collected  from  circumstances,)  and  the  act  was  done  heed- 
lessly and  incautiously,  it  will  be  manslaughter. (6) 

Where  an  injury,  intended  against  one  person,  mortally  affects  another,  as  where 
a  blow  aimed  at  one  person  lights  upon  another  and  kills  him,  the  inquiry  will  be 
whether,  if  the  blow  had  killed  the  person  against  whom  it  was  aimed,  the  offence 
would  have  been  murder  or  manslaughter.*  For  if  a  blow,  intended  against  A., 
and  lighting  on  B..  arose  from  a  sudden  transport  of  passion,  which,  in  case  A.  had 
died  by  it,  would  have  reduced  the  offence  to  manslaughter,  the  fact  will  admit  of 
the  same  alleviation,  if  it  shall  have  caused  the  death  of  B.(c) 

There  are  many  acts  so  heedless  and  incautious  as  necessarily  to  be  deemed  un- 
lawful and  wanton,  though  there  may  not  be  any  express  intent  to  do  mischief: 
and  the  party  committing  them,  and  causing  death  by  such  conduct,  will  be  guilty 
of  manslaughter.  As  if  a  person,  breaking  an  unruly  horse,  ride  him  amongst  a 
crowd  of  people,  and  death  ensue  from  the  viciousness  of  the  animal,  and  it  appear 
clearly  to  have  been  done  heedlessly  and  incautiously  only,  and  not  with  an  intent 
to  do  mischief,  the  crime  will  be  manslaughter.(cZ)  But  it  is  said,  that  in  such  a 
case  it  would  be  murder  if  the  rider  had  intended  to  divert  himself  with  the  fright 
of  the  crowd. (6)  And  if  a  man,  knowing  that  people  are  passing  along  the  streets, 
throw  a  stone  or  shoot  an  arrow  over  a  *  house  or  wall,  and  a  person  be 
thereby  killed,  this  will  be  manslaughter,  though  there  were  no  intention  to 
do  hurt  to  any  one,  because  the  act  itself  was  unlawful.(/)  So  where  a  gentleman 
came  to  town  in  a  chaise,  and,  before  he  got  out  of  it,  fired  his  pistols  in  the  street, 
which,  by  accident,  killed  a  woman,  it  was  ruled  manslaughter ;  for  the  act  was 
likely  to  breed  danger,  and  manifestly  improper.(^)* 

A  party  who  causes  the  death  of  a  child  by  ;:iving  it  spirituous  liquors,  in  a 
quantity  quite  unfit  for  its  tender  age,  is  guilty  of  manslaughter.  Upon  an  indict- 
ment for  manslaughter,  which  charged  the  prisoner  with  giving  a  quartern  of  gin  to 
a  child  of  the  age  of  four  years,  which  caused  its  death,  and  which  quantity  of 
gin  was  averred  to  be  excessive  for  a  child  of  that  age,  it  appeared  that  the  pri- 
soner having  ordered  a  quartern  of  gin,  asked  the  child  if  it  would  have  a  drop, 
and  that  on  his  putting  the  glass  to  the  child^s  mouth,  the  child  twisted  the  glara 
out  of  his  hand,  and  swallowed  nearly  the  whole  of  the  gin,  which  caused  its 
death.  Vaughan,  B. :  ^^  As  it  appears  clearly  that  the  drinking  of  the  gin  in  this 
quantity  was  the  act  of  the  child,  the  prisoner  must  be  acquitted ;  but  if  it  had 
appeared  that  the  prisoner  had  willingly  given  a  child  of  this  tender  age  a  quartern 
of  gin  out  of  a  sort  of  brutal  fun,  and  had  thereby  caused  its  death,  I  should  most 
decidedly  have  held  that  to  be  manslaughter,  because  I  have  no  doubt  that  the 
causing  the  death  of  a  child  by  giving  it  spirituous  liquors  in  a  quantity  quite 
unfit  for  its  tender  age,  amounts,  in  point  of  law,  to  that  offence/'(A) 

Where  an  indictment  for  manslaughter  stated  that  the  prisoner  gave,  adminis- 
tered, and  delivered  to  M.  A.  divers  large  and  excessive  quantities  of  wine  and  por- 
ter, and  induced,  procured,  and  persuaded  M.  A.  to  take,  drink,  and  swallow  the 
said  quantities  of  spirituous  liquors ;  the  same  being  likely  to  cause  and  procure 
his  death,  and  which  the  prisoners  then  and  there  well  knew ;  and  that  M.  A.,  by 
means  of  the  said  inducement,  procurement,  and  persuasion  took,  drank,  and  swal- 
lowed the  said  large  quantities  of  spirituous  liquors;  by  means  whereof  he  became 
greatly  drunk,  &c.,  and  while  he  was  so  drunk  as  aforesaid,  the  prisoners  made  an 
assault  on  him  and  forced  and  compelled  him  to  go,  and  put,  placed,  and  confined 
him  in  a  cabriolet,  and  drove  and  carried  him  about  therein  for  a  long  time,  and 

(b)  Post.  261.  (c)  Post.  262. 

(d)  1  East  P.  C.  c.  5,  8.  18,  p.  231.  (e)  1  Hawk.  P.  C.  c.  31,  s.  68. 

(/)  1  Hale  475 ;  1  Hawk.  P.  C.  c.  29,  a.  9.  (g)  Burton's  case,  I  Sir.  481. 
(A)  Rex  V.  Martin,  3  C.  k  P.  211. 

1  Where  the  prisoner  shot  at  a  person  on  horseback  and  declared  that  he  did  so  only 
with   the  intention  to  cause  the  horse  to  throw  him,  and  the  ball  took  effect  on  another 

Stnon  and  produced  his  death,  the  court  held  the  crime  to  be  murder :  State  v.  Smith,  2 
trobh.  77. 

*  For  cases  of  reckless  shooting,  see  People  v.  Fuller,  2  Parker  C.  R.  16  ;  Galliher  p, 
Comm.|  2  Davall  163  ;  State  v.  Meyers,  19  Iowa  517  ;  Sparks  v.  Comm.,  3  Bush.  111. 
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thereby  shook,  threw,  pulled,  and  knocked  about  M.  A.,  by  means  whereof  M.  A. 
became  mortally  sick ;  of  which  said  large  quantities  of  spirituous  liquors,  and  of 
the  drunkenness  occasioned  thereby,  and  of  the  said  shaking,  &c.,  and  the  sickDess 
occasioned  thereby,  M.  A.  died ;  it  appeared  that  the  deceased  was  in  possession  of 
the  goods  of  one  of  the  prisoners  under  a  warrant  from  the  sheriff,  and  the  three 
prisoners  plied  him  with  drink,  themselves  drinking  freely  also,  and  when  he  was 
very  drunk,  put  him  into  a  cabriolet,  and  caused  him  to  be  driven  about  the  streets, 
and  about  two  hours  afler  he  was  put  in  the  cabriolet  he  was  found  dead.  Parke, 
B.,  afler  directing  the  jury  to  dismiss  from  their  consideration  that  part  of  the  in- 
♦A^l  1  ^^^^^^^^^^  which  alleged  that  the  '^'prisoners  knew  that  the  quantity  of  liquor 
-I  taken  was  likely  to  cause  death,  of  which  there  did  not  appear  to  be  any 
evidence,  and  which,  if  proved,  would  make  the  offence  approach  to  murder,  told 
the  jury  that  if  they  were  of  opinion  that  the  prisoners  put  the  deceased  in  the 
cabriolet,  then  the  questions  would  be :  first,  whether  they  or  any  of  them  were 
guilty  of  administering  or  procuring  the  deceased  to  take  large  quantities  of  liquor 
for  an  unlawful  purpose ;  or,  whether,  when  he  had  taken  it,  they  put  him  into  the 
cabriolet  for  an  unlawful  purpose.  If  they  thought  that  the  three  prisoners,  or 
one  of  them,  made  him  excessively  drunk,  to  enable  the  prisoner,  whose  goods  ware 
seized,  to  prevent  the  completion  of  the  execution ;  or  if  they  were  satisfied  that 
the  object  of  the  prisoners,  or  any  of  them,  was  otherwise  unlawful,  and  that  the 
death  of  the  deceased  was  caused  in  carrying  their  unlawfiil  object  into  effect,  they 
must  bo  found  guilty.  The  simple  fact  of  persons  getting  together  to  drink,  or  one 
pressing  another  to  do  so,  was  not  an  unlawful  act;  or,  if  death  ensued,  an  offenee 
that  could  be  construed  into  manslaughter.  Upon  the  first  question  stated,  it  would 
be  essential  to  make  out  that  the  prisoners  administered  the  liquor  with  the  inten- 
tion of  making  the  deceased  drunk,  and  then  getting  him  out  of  the  house;  and  if 
that  were  doubtful,  still  if,  when  he  was  drunk,  they  removed  him  into  the  cabriolet 
with  the  intention  of  preventing  his  returning,  and  death  was  the  result  of  such 
removal,  the  act  was  unlawful,  and  the  case  would  be  a  case  of  manslaughter. 
If,  however,  they  all  got  drunk  together,  and  ailerwards  he  was  put  into  the  cabriolet 
with  an  intention  that  he  should  take  a  drive  only,  that  was  not  an  unlawful  object, 
such  as  had  been  described,  and  the  prisoners  would  be  entitled  to  an  acquittal. 
And  to  a  question  put  by  the  jury,  the  learned  Baron  answered,  that  if  the  pri- 
soners,  when  the  deceased  was  drunk,  drove  him  about  in  the  cab,  in  order  to  keep 
him  out  of  possession,  and  by  so  doing  accelerated  his  death,  it  would  be  man- 
slaughter, (i) 

It  has  been  shown,  that  where  death  ensues  from  an  act  done  in  the  prosecution 
of  a  felonious  intention,  it  will  be  murder  ](k)  but  a  distincUon  is  taken  in  the  caee 
of  an  act  done  with  intent  only  of  committing  a  bare  trespass;  as  if  death  ensueB 
from  such  an  act,  the  offence  will  be  only  manslaughter. (Z)  Thus,  though  if  A. 
shoot  at  the  poultry  of  B.,  intending  to  steal  them,  and  by  accident  kill  a  man,  it 
will  be  murder ;  yet,  if  he  shoot  at  them  wantonly,  and  without  any  such  felonioofl 
intention,  and  accidentally  kill  a  man,  the  offence  will  be  only  manslaughter.(ia) 
And  any  one,  who  voluntarily,  knowingly,  and  unlawfully,  intends  hurt  to  the  person 
of  another,  though  he  intend  not  death,  yet,  if  death  ensue,  is  guilty  of  murder  ot 
manslaughter,  according  to  the  circumstances  of  the  nature  of  the  instrument  used, 
and  the  manner  of  using  it,  as  calculated  to  produce  great  bodily  harm  or  nct.(ff) 
And  if  a  man  be  doing  an  unlawful  act,  though  not  intending  bodily  harm  to  any 
one,  as  if  he  be  throwing  a  stone  at  another's  horse,  and  hit  a  person  and  kill  him, 
^icoen-i  it  is  *man8laughter.(o)  But  it  seems,  that  in  cases  of  this  kind  the  gailt 
-'  would  rather  depend  upon  one  or  other  of  these  circumstances,  either  tlut 
the  act  might  probably  breed  danger,  or  that  it  was  done  with  a  mischievons 
intent.(j9) 

Where  a  carman  was  in  the  front  part  of  a  cart  loading  it  with  sacks  of  potatoes, 

(t)  Reg.  V.  Packard,  C.  k  M.  236  (41  E.  C.  L.  R.).  (k)  AnU,  p.  740. 

(/)  Post.  258.    Though  Lord  Coke  seems  to  think  otherwise :  3  Inst.  56. 
(m)  Post.  258,  259 ;  1  Hale  475. 

(n)  1  East  P.  C.  c.  5,  s.  32,  pp.  266,  257 ;  1  Hale  39.  (o)  1  Hale  39. 

(p)  1  East  P.  C.  c.  6,  8.  32,  p.  257. 
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and  a  boy  pulled  the  trapstick  out  of  the  ^ODt  of  the  cart,  but  not  1/7 ith  inteat  to 
do  the  man  any  harm,  as  he  had  seen  it  done  several  times  before  by  others ;  and  in 
consequence  of  the  trapstick  having  been  taken  out,  the  cart  tilted  up,  and  the 
deceased  was  thrown  out  on  his  back  on  the  stones,  and  the  potatoes  were  shot  out  of 
the  sacks,  and  fell  on  and  covered  him  over,  and  he  died  in  consequence  of  the 
injuries  then  received,  it  was  held  that  the  boy  was  guilty  of  manslaughter. (^)  So 
where  an  indictment  for  manslaughter  alleged  that  the  prisoners  in  and  upon  one 
L.  H.  did  make  an  assault,  and  that  L.  H.  then  lying  in  a  certain  cart  containing 
divers  bags  of  nails  of  great  weight,  the  prisoners  did  with  their  hands  force  up 
the  shafts  of  the  said  cart,  and  throw  down  the  body  of  the  said  cart  in  which 
L.  H.,  was  so  as  aforesaid  lying,  and  him  the  said  L.  H.  by  such  forcing  up  of  the 
shafts  and  throwing  down  of  the  body  of  the  said  cart  as  aforesaid,  did  cast  and 
throw  upon  the  ground  under  the  said  bags  of  nails ;  by  means  whereof  the  said 
bags  of  nails  were  thrown  and  forced  against,  over  and  upon  the  breast  of  L.  H., 
L.  H.  then  being  upon  the  ground,  and  the  said  bags  of  nails  then  and  there  did 
press  and  lie  upon  the  breast  of  L.  H.,  thereby  giving,  &c.,  and  it  was  urged  that 
this  indictment  was  bad,  as  it  did  not  allege  that  the  prisoners  knew  that  the 
deceased  was  in  the  cart;  Taunton,  J.,  held  that  it  was  not  necessary  to  allege  such 
knowlege,  as  malice  was  not  an  ingredient  in  the  crime,  (r) 

On  an  indictment  for  manslaughter,  it  appeared  that  the  deceased  having  depos- 
ited a  gun  with  the  prisoner  for  a  loan  of  money,  called  at  the  prisoner's  house  when 
he  was  absent,  and  took  the  gun  away  without  repaying  the  loan.  When  the  pris- 
oner found  the  gun  was  gone  he  went  aft«r  the  deceased,  and  demanded  it  back. 
The  deceased  refused  to  comply,  and  the  prisoner  thereupon  endeavored  to  wrest  it 
from  him.  The  deceased  said  that  the  gun  was  loaded ;  the  prisoner,  however,  per- 
sisted in  his  attempt  to  take  it  away,  and  after  a  violent  struggle  succeeded  in  doing 
80 ;  but  falling  on  the  ground  as  he  was  in  the  act  of  wrenching  the  gun  away,  the 
gun  went  off  accidentally,  and  killed  the  deceased.  Lord  Campbell,  C.  J.,  told  the 
jury  that,  though  the  prisoner  had  a  right  to  the  possession  of  the  gun,  to  take  it 
away  from  the  deceased  by  force  was  unlawful ;  and  that  as  the  discharge  of  the 
gun  was  the  result  of  this  unlawful  act,  it  was  their  duty  to  find  the  prisoner  guilty 
of  manslaughter. («) 

On  an  indictment  for  manslaughter,  a  statement  of  the  prisoner  was  proved  as 
follows :  ^^  As  I  was  going  home  about  four  o'clock  this  afternoon  I  heard  the  report 
of  a  gun.  Shortly  afterwards  I  '''saw  the  deceased  with  a  gun,  and  I  went  tj^orq 
to  him  to  take  his  gun  from  him.  Wc  had  a  scuffle  together  for  about  ten  ^ 
minutes,  and  there  were  blows  exchanged  on  both  sides ;  the  deceased  struck  me, 
and  knocked  me  down  with  his  gun :  at  the  same  time  the  gun  went  off,  and  shot 
the  deceased.  I  was  insensible  for  a  short  time,  and  when  I  came  round  found 
the  deceased  was  dead  and  had  the  barrel  of  the  gun  in  his  hand."  The  prisoner 
was  a  gamekeeper  of  a  gentleman  who  had  permission  by  parol  to  shoot  over  the 
land  where  this  transaction  took  place.  It  was  contended  that,  admitting  the 
prisoner  had  no  right  to  take  the  gun  away,  and  that  he  was  guilty  of  an  assault  in 
attempting  to  do  so,  the  death  was  not  the  result  of  that  assault,  but  of  the  excess  of 
violence  of  the  deceased  himself.  Lord  Campbell,  C.  J.,  told  the  jury  that  the  case 
was  one  of  manslaughter.  The  struggle  between  the  prisoner  and  the  deceased 
was  to  be  considered  as  one  continuous  illegal  act  on  the  part  of  the  prisoner,  and 
death  resulting  from  that  act.(0 

'(q)  Rex  V,  Sullivan,  7  C.  &  P.  641  (32  E.  C.  L.  R.),  Garnej,  B.,  and  Williams,  J. 

lr\  Rex  V.  Lear  and  Kempson,  Stafford  Spr.  Assizes,  1832,  MSS.     C.  S.  G. 

(«)  Reg.  V.  Archer,  1  F.  &  F.  351.  As  no  more  violence  appears  to  hare  been  used  than 
was  necessarj  to  obtain  possession  of  the  gun,  this  case  cannot  be  considered  as  rightly 
decided  after  Blades  v.  Higgs,  10  C.  k  B.  (N.  S.)  713  (100  E.  C.  L.  R.). 

(/)  Reg.  V.  Wesley,  1  F.  &  F.  528.  Lord  Campbell  refused  to  reserve  the  point ;  and 
yet  it  seems  well  deserving  of  better  consideration.  If  the  prisoner  had  died  from  the 
excess  of  violence  inflicted  by  the  deceased,  it  cannot  be  doubted  that  the  deceased  wonld 
have  been  guilty  of  manslaughter,  and  it  is  not  a  little  startling  to  hold  that  that  excess 
of  violence  which  caused  the  gun  to  Ixplode  is  to  make  the  prisoner  guilty  of  manslaugh- 
ter. Suppose  the  deceased  had  pulled  the  trigger  intending  to  shoot  the  prisoner,  and  in 
the  straggle  he  had  shot  himself  instead,  it  would  be  startling  to  hold  the  prisoner  guilty 
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Where  a  defendant  kept  a  gun  'loaded  with  printing  types,  in  consequence  of 
several  robberies  having  been  committed  in  the  neighborhood,  and  sent  a  mulatto 
girl,  his  servant,  of  the  age  of  about  thirteen,  for  the  gun,  desiring  the  person  in 
whose  house  he  lodged  to  take  the  priming  out ;  which  he  did,  and  told  the  girl  so, 
and  delivered  the  gun  to  her,  and  she  put  it  down  in  the  kitchen,  resting  on  the 
butt,  and  soon  afterwards  took  it  up  again,  and  presented  it,  in  play,  at  the  plain- 
tiff's son,  a  young  boy,  saying  she  would  shoot  him,  and  drew  the  trigger,  and  the 
gun  went  off,  and  wounded  the  boy ;  it  was  held  that  the  defendant  was  liable  to  an 
action  for  the  injury.  Lord  £llenborough,  C.  J.:  "The  defendant  might  and 
ought  to  have  gone  farther ;  it  was  incumbent  on  him,  who,  by  charging  the  gun, 
had  made  it  capable  of  doing  mischief,  to  render  it  safe  and  innoxious.  This  might 
have  been  done  by  the  discharge  or  drawing  the  contents ;  and  though  it  was  the 
defendant's  intention  to  prevent  all  mischief,  and  he  expected  that  this  would  be 
effectuated  by  taking  out  the  priming,  the  event  has  unfortunately  proved  that  the 
order  to  his  landlord  was  not  sufficient;  consequently,  as  by  this  want  of  care  the 
instrument  was  left  in  a  state  capable  of  doing  mischief,  the  law  will  hold  the  de- 
fendant responsible.' X^)  And  therefore  it  would  seem,  that  if  death  had  ensued 
the  defendant  would  have  been  guilty  of  manslaughter. 

^R^41       ^^  death  ensues  in  consequence  of  a  wrongful  act,  which  the  *party  who 
-I   commits  it  can  neither  justify  nor  excuse,  it  is  manslaughter.     An  indict- 
ment charged  that  there  was  a  scaffolding  in  a  certain  coal  mine,  and  that  the  pri- 
soners, by  throwing  large  stones  down  the  mine,  broke  the  scaffolding ;  and  that  in 
consequence  of  the  scaffolding  being  so  broken,  a  corf,  in  which  the  deceased  was 
descending  the  mine,. struck  against  a  beam,  on  which  the  scaffolding  had  been  sup- 
ported, and  by  such  striking  the  corf  was  overturned,  and  the  deceased  precipitated 
into  the  mine  and  killed.     It  was  proved  that  scaffolding  was  usually  found  in 
mines  in  the  neighborhood,  for  the  purpose  of  supporting  die  corves,  and  enabling 
the  workmen  to  get  out  and  work  the  mines ;  that  the  stones  were  of  a  size  and 
weight  sufficient  to  knock  away  the  scaffolding,  and  that  if  the  beam  only  w^  left, 
the  probable  consequence  would  be  that  the  corf  striking  against  it  would  upset, 
and  occasion  death  or  injury.     Tindal,  C.  J. :  "If  death  ensues  as  a  consequence 
of  a  wrongful  act,  an  act  which  the  party  who  commits  it  can  neither  justify  nor 
excuse,  it  is  not  accidental  death  but  manslaughter.     If  the  wrongful  act  was  done 
under  circumstances  which  show  an  intent  to  kill,  or  do  any  serious  injury  in  the 
particular  case,  or  any  general  malice,  the  offence  becomes  that  of  murder.     In  the 
present  instance,  the  act  was  one  of  mere  wantonness  and  sport,  but  still  the  act  was 
wrongful — it  was  a  trespass.    The  only  question  therefore  is,  whether  the  death  of  the 
party  is  to  be  fairly  and  reasonably  considered  as  a  consequence  of  such  wroogfbl 
act;  if  it  followed  from  such  wrongful  act,  as  an  effect  from  a  cause,  the  offence  is 
manslaughter ;  if  it  is  altogether  unconnected  with  it,  it  is  accidental  death."(0) 

Where  sports  are  unlawful  in  themselves,  or  productive  of  danger,  riot,  or  dis- 
order, so  as  to  endanger  the  peace,  and  death  ensue,  in  the  pursuit  of  them,  the 
party  killing  is  guilty  of  manslaughter. (ir)  Such  manly  sports  and  exercises  as 
tend  to  give  strength,  activity,  and  skill  in  the  use  of  arms,  and  are  entered  into  tf 
private  recreations  amongst  friends,  are  not,  however  deemed  unlawful  sports  ;(2) 
but  prize-fighting,  public  boxing  matches,  or  any  other  sports  of  a  similar  kind, 
which  are  exhibited  for  lucre,  and  tend  to  encourage  idleness  by  drawing  tt^ther 
a  number  of  disorderly  people,  have  met  with  a  different  con8ideration.(y)  For  in 
these  last-mentioned  cases  the  intention  of  the  parties  is  not  innocent  in  itself,  each 

i 

of  manslaughter.  The  reason  why  an  ezcesa  of  violence  is  panishable  is,  that  it  is  not  io 
point  of  law  attributable  to  the  assault  committed,  but  to  the  wrongful  act  of  the  part/ 
assaulted,  and  to  hold  the  party  assaulting  guilty  of  the  resalt  of  an  excess  of  Wolence  is 
to  hold  him  guilty  of  the  consequences  of  an  act,  of  which  the  law  not  only  holds  bim  not 
to  be  guilty,  but  holds  the  other  party  to  be  guilty,  or,  to  put  it  in  still  simpler  terms,  to 
hold  him  responsible  for  an  act  which  the  law  holds  not  to  be  his  act  at  all,  bat  to  be 
wholly  the  act  of  another  person. 

(u)  Dixon  V.  Bell,  5  M.  &  S.  198. 

(t;)  Fenton's  case,  1  Lewin  179,  Tindal,  C.  J. 

(w)  Post.  259,  260;  1  East  P.  C.  c.  5,  s.  41,  p.  268. 

(z)  Fotif  Chap,  on  Excutable  Homicide.  (y)  Fost.  260* 
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being  careless  of  what  hurt  may  be  given,  provided  the  promised  reward  or  applause 
be  obtained ;  and  meetings  of  this  kind  have  also  a  strong  tendency  in  their  nature 
to  a  breach  of  the  peace,  (z)  Therefore,  where  the  prisoner  had  killed  his  oppo- 
nent in  a  boxing  match,  it  was  holden  that  he  was  guilty  of  manslaughter ;  though 
he  had  been  challenged  to  fight  by  his  adversary  for  a  public  trial  of  skill  in 
boxing,  and  was  also  urged  to  engage  by  taunts ;  and  the  occasion  was  sudden.(a) 

There  is  no  doubt  that  prize-fights  are  altogether  illegal;  ^indeed,  just  as  tj^orc 
much  so  as  that  persons  should  go  out  to  fight  with  deadly  weapons,  and  it  ^ 
is  not  at  all  material  which  party  strikes  the  first  blow ;  and  all  persons  who  go  to 
a  prize-fight  to  see  the  combatants  strike  each  other,  and  who  are  present  when 
they  do  so,  are  in  point  of  law  guilty  of  an  assault.(6)  Where  it  appeared  that 
there  was  a  fight  between  the  deceased  and  another  person,  at  which  a  great  number 
of  persons  were  assembled,  and  that  in  the  course  of  the  fight  the  ring  was  broken 
in  several  times  by  the  persons  assembled,  who  had  sticks,  which  they  used  with 
great  violence,  and  the  deceased  died  in  consequence  of  blows  received  on  this  oc- 
casion, and  for  the  prisoner  it  was  attempted  to  be  proved,  that  though  he  was 
present  during  the  fight,  yet  he  neither  did  nor  said  anything.  Littledale,  J.,  said, 
*'  If  the  prisoner  was  at  this  fight  encouraging  it  by  his  presence,  he  is  guilty  of 
manslaughter,  although  he  took  no  active  part  in  it.  My  attention  has  been  called 
to  the  evidence  of  those  witnesses  who  have  said  that  the  prisoner  did  nothing ;  but 
I  am  of  opinion  that  persons  who  are  at  a  fight,  in  consequence  of  which  death 
ensues,  all  are  guilty  of  manslaughter,  if  they  encouraged  it  by  their  presence :  I 
mean  if  they  remained  present  during  the  fight.  I  say  if  they  were  not  casually 
passing  by,  but  stayed  at  the  place,  they  encouraged  it  by  their  presence,  although 
they  did  not  say  or  do  anything.  This  is  my  opinion  of  the  law  of  this  case.  How- 
ever, you  ought  to  consider  whether  the  deceased  came  by  his  death  in  consequence 
of  blows  he  received  in  the  fight  itself;  for  if  he  came  by  his  death  by  any  means 
not  connected  with  the  fight  itself,  that  is,  if  his  death  was  caused  by  the  mob 
coming  in  with  bludgeons,  and  taking  the  matter  as  it  were  out  of  the  hands  of  the 
combatants,  then  persons  merely  present  encouraging  the  fight  would  not  be  answer- 
able, unless  they  were  connected  in  some  way  with  that  particular  violence.  If  the 
death  occurred  from  the  fight  itself,  all  persons  encouraging  it  by  their  presence  are 
guilty  of  manslaughter ;  but  if  the  death  ensued  from  violence  unconnected  with 
the  fight  itself,  that  is,  by  blows  given  not  by  the  other  combatant  in  the  course  of 
the  fight,  but  by  persons  breaking  in  the  ring  and  striking  with  their  sticks,  those 
who  were  merely  present  are  not,  by  being  present,  guilty  of  manslaughter. "(c) 

The  custom  of  cock-throwing  at  Shrovetide  has  been  considered  as  an  idle, 
dangerous,  and  unlawful  sport;  and  accordingly  where  a  person  throwing  at  a  cock 
missed  his  aim,  and  killed  a  child  who  was  looking  on,  Foster,  J.,  ruled  it  to  be 
manslaughter;  and,  speaking  of  the  custom,  he  says,  ^*  it  is  a  barbarous,  unmanly 
custom,  frequently  productive  of  great  disorders,  dangerous  to  the  bystanders,  and 
ought  to  be  di8couraged."(cZ )  So  throwing  stones  at  another  wantonly  in  piny, 
being  a  dangerous  sport  without  the  least  appearance  of  any  good  intent,  or  doing 
any  other  such  idle  action  as  cannot  but  endanger  the  bodily  hurt  of  some  '''one  rj^ocg 
or  other,  and  by  such  means  killing  a  person,  will  be  manslaughter. (e)  ^ 

Though  the  sports  be  not  in  their  nature  unlawful,  yet,  if  the  weapons  used  be 
of  an  improper  and  deadly  nature,  the  party  killing  will  be  guilty  of  manslaughter ; 
as  was  the  case  of  Sir  John  Chichester,  who  unfortunately  killed  his  man-servant  as 
he  was  playing  with  him.  Sir  John  Chichester  made  a  pass  at  the  servant  with 
the  sword  in  the  scabbard,  and  the  servant  parried  it  with  a  bed-staff,  but  in  so 
doing  struck  off  the  chape  of  the  scabbard,  whereby  the  end  of  the  sword  came  out 

(z)  1  East  P.  C.  c.  5,  8.  42,  p.  270. 

(a)  Ward's  case,  0.  B.  1789,  cor.  Asbhurst,  J. ;  I  East  P.  C.  c.  5,  s.  42,  p.  270. 

(b)  Rex  V.  Perkins,  4  C.  &  P.  537  (19  E.  C.  L.  R.),  Patteson,  J. ;  Rex  v.  Bellingbam,  2  C. 
k  P.  234  (12  E.  C.  L.  R.),  Burrough,  J. ;  Rex  v.  Hargrave,  5  C.  &  P.  170  (24  E.  C.  L.  R), 
PattesoD,  J.  In  tbe  last  pase  it  was  beld,  tbat  persons  present  at  a  prize-figbt  were  not 
aocb  accomplices  as  to  need  corroboration. 

{e)  Rex  V.  .Murphy,  6  C.  &  P.  103  (25  E.  C.  L.  R.),  Littledale  J.,  and  Bolland,  B.     See 
also  Reg.  v.  Young,  8  C.  &  P.  644  (34  E.  C.  L.  R.).     Ante.  p.  729. 
{d)  Post.  261.  (e)  1  Hawk.  P.  C.  c.  29,  a.  5. 
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of  the  scabbard :  and  the  thrust  not  being  effectually  broken,  the  servant  was 
killed  by  the  point  of  the  sword.(/)  This  was  adjudged  manslaughter:  and 
Foster,  J.,  thinks,  in  conformity  with  Lord  Hale,  that  it  was  rightly  so  adjudged, 
on  the  ground  that  there  was  evidently  a  want  of  common  caution  in  making  use  of 
a  deadly  weapon  in  so  violent  an  exercise,  where  it  was  highly  probable  that  the 
chape  might  be  beaten  off,  which  would  necessarily  expose  the  servant  to  great 
bodily  harm.(^) 

Shooting  at  deer  in  another's  park,  without  leave,  is  an  unlaw^  act,  though 
done  in  sport,  and  without  any  felonious  intent ;  and  therefore  if  a  bystander  be 
killed  by  the  shot,  such  killing  will  be  manslaughter. (A) 

It  has  been  shown,  that  where  a  body  of  persons,  resolving  generally  to  resist  all 
opposers  in  the  commission  of  any  breach  of  the  peace,  and  to  execute  it  in  such  a 
manner  as  naturally  tends  to  raise  tumults  and  affrays,  happen  to  kill  any  one  in  the 
prosecution  of  this  unlawful  purpose,  they  will  be  guilty  of  murder.(i )  Yet,  in  one 
case,  where  divers  rioters,  having  forcibly  gained  possession  of  a  house,  afterwards 
killed  a  partisan  of  the  person  whom  they  had  ejected,  as  he,  in  company  with  a 
number  of  others,  was  endeavoring  in  the  night  forcibly  to  regain  the  possession, 
and  to  fire  the  house,  they  were  adjudged  guilty  only  of  manslaughter. (A;)  It  is 
said,  that  perhaps  it  was  so  adjudged  for  this  reason,  that  the  person  slain  was  so 
much  in  fault  himself.  (/) 

Sec,  V. — Cases  where  the  Killing  takes  plaee  in  consequence  of  some  Lawful  Act 
being  criminally  or  improperly  performed^  or  of  some  Act  performed  without 
Lawful  Authority. 

An  act,  not  unlawful  in  itself,  may  be  performed  in  a  manner  so  criminal  and 
^R571  ^^P^^P^^)  ^^  ^y  ^°  authority  so  defective,  as  to  make  '*'the  party  performing 
^  it,  and  in  the  prosecution  of  his  purpose  causing  the  death  of  another 
person,  guilty  of  murder.(m)  And  as  the  circumstances  of  the  case  may  vary, 
the  party  so  killing  another  may  be  guilty  only  of  the  extenuated  offence  of  man- 
slaughter. 

Though  officers  of  justice  are  authorized  to  execute  their  duties  in  a  proper  and 
legal  manner,  notwithstanding  any  resistance  which  may  be  made  to  them  ;(n)  yet 
they  should  not  come  to  extremities  upon  every  slight  interruption,  nor  unless  there 
be  a  reasonable  necessity.  Therefore,  where  a  collector,  having  distrained  for  a 
duty,  laid  hold  of  a  maid  servant  who  stood  at  the  door  to  prevent  the  distress 
being  carried  away,  and  beat  her  head  and  back  several  times  against  the  door-post, 
of  which  she  died ;  although  the  Court  held  her  opposition  to  the  officer  to  be  a 
sufficient  provocation  to  extenuate  the  homicide,  yet  they  were  clearly  of  opinion 
that  he  was  guilty  of  manslaughter  in  so  far  exceeding  the  necessity  of  the  case.fo) 

There  is  a  case  reported  in  Strange,  as  a  case  of  manslaughter,  which,  if  the 
circumstances  of  it  were  as  stated  in  that  report,  does  not  seem  to  have  been 
entitled  to  so  favorable  a  construction.  Mr.  Lutterel,  being  arrested  for  a  small 
debt,  prevailed  on  one  of  the  officers  to  go  with  him  to  hiji  lodgings,  while  the  other 
was  sent  to  fetch  the  attorney's  bill,  in  order,  as  Lutterel  pretended,  to  have  the 
debt  and  costs  paid.  Words  arose  at  the  lodgings  about  civility  money,  which 
Lutterel  refused  to  give ;  and  he  went  up  stairs,  pretending  to  fetcn  money  for  the 
payment  of  the  debt  and  costs,  leaving  the  officer  below.  He  soon  returned  with  a 
brace  of  loaded  pistols  in  his  bosom,  which,  at  the  importunity  of  his  servant,  he 

(/)  Sir  John  Chichester's  case,  1  Hale  472,  473;  Allejn  12;  Keil.  108. 

(V)  1  Hale  473 ;  Post.  260 ;  1  East  P.  C.  c.  5,  s.  41,  p.  269.  Bat  see  in  Hale  473,  the 
following  note  : — '*  This  seems  a  very  hard  case  ;  and  indeed  the  foundation  of  it  fills; 
for  the  pushing  with  a  sword  in  the  scabbard,  by  consent,  seems  not  to  be  an  nnlawfal 
act ;  for  it  is  not  a  dangerous  weapon  likely  to  occasion  death,  nor  did  it  so  in  this  ease, 
but  by  an  unforeseen  accident,  and  therein  differs  from  the  case  of  justing  or  prise-fight- 
ing, wherein  such  weapons  are  made  use  of  as  are  fitted  and  likely  to  give  mortsl 
wounds." 

(A)  1  Hale  475.  (t)  AnU,  p.  738. 

(k)  Drayton  Basset  case,  Grom.  28 ;  1  Hale  440.  {1}  1  Hawk.  P.  G.  c  31,  t.  53. 

(m)  AnUj  p.  747,  et  teq,        (n)  Ante,  pp.  735,  747.         (o)  Goife's  case,  I  T«iitr.  Sl^ 
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laid  down  on  the  table,  saying,  "  He  did  not  intend  to  hart  the  officers,  but  he 
would  not  be  ill  used."  The  officer  who  had  been  sent  for  the  attorney's  bill  soon 
returned  to  his  companion  at  the  lodgings ;  and,  words  of  anger  arising,  Lutterel 
struck  one  of  the  officers  on  the  face  with  a  walking  cane,  and  drew  a  little  blood. 
Whereupon  both  of  them  fell  upon  him ;  one  stabbed  him  in  nine  places^  he  all  the 
while  on  the  ground  begging  for  mercy  ^  and  unable  to  resist  them;  and  one  of  them 
fired  one  of  the  pistols  at  him  while  on  the  ground,  and  gave  him  his  death's 
wound.(p)  This  is  reported  to  have  been  holden  manslaughter,  by  reason  of  the 
first  assault  with  the  cane :  but  Foster,  J.,  thinks  it  was  a  very  extraordinary  case, 
as  thus  reported ;  and  mentions  the  following  additional  circumstances,  which  are 
stated  in  another  report.(^)  1.  Mr  Lutterel  had  a  sword  by  his  side,  which,  after 
the  affray  was  over,  was  found  drawn  and  broken.  2.  When  Mr.  Lutterel  laid  the 
pistols  on  the  table,  he  declared  that  he  brought  them  down  because  he  would  not 
be  forced  out  of  his  lodgings.  3.  He  threatened  the  officers  several  times.  4.  One 
of  the  officers  appeared  to  have  been  wounded  in  the  hand  by  a  pistol  shot  (for 
both  pistols  were  discharged  in  the  affray),  and  slightly  wounded  on  the  wrist  by 
some  sharp-pointed  weapon,  and  the  other  was  slightly  wounded  in  the  hand  by  a 
like  weapon.  5.  The  evidence  '^'touching  Mr.  Lutterel's  begging  for  mercy  r^o^o 
was  not  that  he  was  on  the  ground  begging  for  mercy,  but  that  on  the  ^ 
ground  he  held  up  his  hands  as  if  he  was  begging  for  mercy.  Upon  these  facts 
the  Chief  Justice  directed  the  juiy,  that  if  they  believed  Mr.  Lutterel  endeavored 
to  rescue  himself,  which  he  seemed  to  think  was  the  case,  and  which  very  probably 
was  the  case,  it  would  be  justifiable  homicide  in  the  officers.  And  as  Mr.  Lutterel 
gave  the  first  blow,  accompanied  with  menaces  to  the  officers,  and  the  circumstance 
of  producing  loaded  pistols  to  prevent  their  taking  him  from  his  lodgings,  which  it 
would  have  been  their  dutv  to  have  done,  if  the  debt  had  not  been  paid  or  bail 
given,  he  declared  it  would  be  no  more  than  manslaughter. (r) 

Though  resistance  be  made  to  an  officer  of  justice,  yet  if  the  officer  kill  the  party 
after  the  resistance  is  over,  and  the  necessity  has  ceased,  the  crime  will  at  least  be 
manslaughter  (s) 

Where  a  felony  has  been  committed,  or  a  dangerous  wound  given,  and  the  party 
flies  from  justice,  he  may  be  killed  in  the  pursuit,  if  he  cannot  otherwise  be  over- 
taken. And  the  same  rule  holds,  if  a  felon,  after  arrest,  break  away  as  he  is  carrying 
to  gaol,  and  his  pursuers  cannot  retake  without  killing  him.  But  if  he  may  be 
taken  in  any  case  without  such  severity,  it  is,  at  least,  manslaughter  in  him  who 
kills  him ;  and  the  jury  ought  to  inquire  whether  it  were  done  of  necessity  or  not(t) 
In  making  arrests  in  cases  of  misdemeanor  and  breach  of  the  peace  (with  the  excep- 
tion, however,  of  some  cases  of  flagrant  miUfemeanors),  it  is  not  lawful  to  kill  the 
party  accused  if  he  fly  from  the  arrest,  thouzh  he  cannot  otherwise  be  overtaken, 
and  though  there  be  a  warrant  to  apprehend  him ;  and,  generally  speaking,  it  will 
be  murder;  but,  under  circumstances,  it  may  amount  only  to  manslaughter,  if  it 
appear  that  death  was  not  intended.(u) 

Although  an  officer  must  not  kill  for  an  escape,  where  the  party  is  in  custody  for 
a  misdemeanor,  yet  if  the  party  assault  the  officer  with  such  violence  that  he  has 
reasonable  ground  for  believing  his  life  to  be  in  peril,  he  may  justify  killing  the 
party.  Upon  a  trial  for  murder  it  appeared  that  the  prisoner,  an  excise  officer, 
being  in  the  execution  of  his  office,  had  seized,  with  the  assistance  of  another 
person,  two  smugglers  in  the  act  of  landing  whiskey  from  the  Scottish  shore,  con- 
trary to  law ;  the  deceased  had  surrendered  himself  quietly  into  the  hands  of  the 
prisoner,  but  shortly  afterwards,  when  the  prisoner  was  off  his  guard,  he  assaulted 
him  violently  with  an  ash  stick,  which  cut  his  head  severely  in  several  places,  and 
be  lost  much  blood,  and  was  greatly  weakened  in  the  struggle  which  succeeded ;  the 

(p)  Rex  V.  Tranter,  Stra.  499.  Ante,  p.  714. 
(q)  6  St.  Tri.  195 ;  16  St.  Tri.  (by  Howell)  1. 
(r)  Post.  293,  294. 

(f )  MS.,  Burnet,  37 ;  1   East  P.  C.  c.  5,  8.  63,  p.  297.    And  if  there  were  time  for  the 
blood  to  have  cooled,  it  would,  it  ii  conceived,  amount  to  murder.    Ante,  p.  724. 
{t)  1  East  P.  C.  c.  5,  8.  67,  p.  298. 
(tf)  Post  271 ;  1  Bast  P.  C.  c.  5,  s.  70,  p.  302. 
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officer,  fearing  the  deceased  would  overpower  him,  and  having  no  other  means  of 
defending  himself,  discharged  a  pistol  at  the  dsceased's  1^,  in  the  hopes  of  de- 
terring him  from  any  ^rther  attack,  but  the  discharge  did  not  take  effect^  and  the 
deceased  prepared  to  m:ike  another  assault ;  that,  seeing  this,  the  prisoner  warned 
him  to  keep  off,  telling  him  he  must  shoot  him  if  he  did  not ;  but  the  deceased  dis- 
^fi^Ql  ^^^^^<^  ^h^  warning,  '''and  rushed  towards  him  to  make  a  fresh  attack; 
^  that  he  thereupon  fired  a  second  pistol,  and  killed  him.  Holrojd,  J.,  told 
the  jury,  *^  an  officer  must  not  kill  for  an  escape,  where  the  party  is  in  custody  for 
a  misdemeanor ;  but  if  the  prisoner  had  reasonable  ground  for  believing  himself  to 
be  in  peril  of  his  own  life,  or  of  bodily  harm,  and  no  other  weapon  was  at  hand  to 
make  use  of,  or  if  he  was  rendered  incapable  of  making  use  of  such  weapon  by  the 
previous  violence  that  he  had  received,  then  he  was  justified  If  an  affray  arises, 
and  blows  are  received,  and  weapons  used  in  heat,  and  death  ensues,  although  the 
party  may  have  been  at  the  commencement  in  the  prosecution  of  something  unlaw- 
ful, still  it  would  be  manslaughter  in  the  killer.  In  this  case  it  is  admitted  that  the 
custody  was  lawful.  The  question  is,  whether,  under  all  circumstances,  the 
deceased  being  in  the  prosecution  of  an  illegal  act,  and  having  made  the  first 
assault,  the  prisoner  had  such  reasonable  occasion  to  resort  to  a  deadly  weapon  to 
defend  himslf,  as  any  reasonable  man  might  fairly  and  naturally  be  expected  to 
resort  to."(v) 

In  civil  suits,  if  the  party  against  whom  the  process  has  isued,  fly  from  the  officer 
endeavoring  to  arrest  him,  and  be  killed  by  him  in  the  pursuit,  it  has  been  said  that 
it  will  be  murder.(tr)  But  it  is  rather  to  be  considered  as  murder  or  manslaughter, 
as  circumstances  may  vary  the  case ;  for  if  the  officer  in  the  heat  of  the  pursuit,  and 
merely  in  order  to  overtake  the  party,  should  trip  up  his  heels,  or  give  him  a  stroke 
with  an  ordinary  cudgel,  or  other  weapon  not  likely  to  kill,  and  death  should  un- 
happily ensue,  this  will  not  amount  to  more  than  manslaughter,  if,  in  some  cases, 
even  to  that  offence. (x) 

In  cases  of  pressing  for  the  sea  service,  if  the  party  fly,  the  killing  by  the  officer, 
in  the  pursuit  to  overtake  him,  will  be  manslaughter,  at  least,  and  in  some  cases, 
murder,  according  to  the  rules  which  govern  the  case  of  misdemeanors ;  paying 
attention,  nevertheless,  to  those  usages  which  have  prevailed  in  the  sea  service  in 
this  respect,  as  far  as  they  are  authorized  by  the  Courts  which  have  ordinary  juris- 
diction over  such  matters,  and  are  not  expressly  repugnant  to  the  laws  of  the  land. 
An  officer  in  the  impress  service,  put  one  of  his  seamen,  on  board  a  boat  belonging 
to  one  William  Collyer,  a  fisherman,  with  intent  to  bring  it  under  4he  stem  of 
another  vessel,  in  order  to  see  if  there  were  any  fit  objects  of  the  impress  service  on 
board.     The  boat  steered  away  in  another  direction;  and  the  officer  pursued  in 
another  vessel  for  three  hours,  firing  several  ^ots  at  her,  with  a  musket  loaded  with 
ball,  for  the  purpose  of  hitting  the  halyards,  and  bringing  the  boat  to,  which  was 
found  to  be  the  usual  way,  and  one  of  the  shots  unfortunately  killed  Collyer.    The 
Court  said  it  was  impossible  for  it  to  be  more  than  manslaughter. (y)     It  is  pre- 
sumed that  this  decision  proceeded  on  the  ground  that  the  musket  was  not  levelled 
at  the  deceased,  nor  any  bodily  hurt  intended  to  him.     But  inasmuch  as  such  an 
act  was  calculated  to  breed  danger,  and  not  warranted  at  law,  though  no  bodilj 
*ftB01  ^^^  ^^^^  intended,  it  was  holden  to  be  manslaughter,  and  the  '''defendant 
-'  was  burned  in  the  hand.(2;)     It  may  here  be  observed,  however,  that  by  the 
statute  for  the  prevention  of  smuggling,  it  is  enacted,  that  in  case  any  vessel  or 
boat,  liable  to  seizure  or  examination,  shall  not  bring  to  on  being  required  to  do 
so,  or  being  chased  by  any  vessel  or  boat  in  her  Majesty's  navy,  having  the  proper 
pendant  and  ensign  of  her  Majesty's  ships  hoisted,  or  by  any  vessel  or  boat  dulj 
employed   for  the  prevention  of  smuggling,  having  a  proper  pendant  and  ensign 
hoisted,  it  shall  be  lawful  for  the  captain,  master,  or  other  person,  having  the  charge 
or  command  of  such  vessel  in  her  Majesty's  navy,  or  employed  as  aforesaid  (first 
causing  a  gun  to  be  fired  as  a  signal),  to  fire  at  or  into  such  vessel  or  boat; 
and  such  captain,  master,  or  other  person,  acting  in  his  aid  or  aasistaQce,  or  by  his 

(v)  Forster'a  case,  1  Lewin  187,  Holroyd,  J.  (w)  Bj  Lord  Hale,  1  Hale  481. 

(z)  Post.  271.  (y)  R«z  v.  PhiUipi,  Cowp.  880. 

(2)  1  East  P.  C.  c.  5,  i  75,  p.  308. 
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direction,  shall  be  indemnified  and  discharged  from  any  indictment,  penalty,  action, 
or  other  proceeding  for  so  doing. (a) 

Where  an  officer  makes  an  arrest  out  of  his  proper  district,  or  without  any 
warrant  or  authority ,(6)  and  purposely  kills  the  party  for  not  submitting  to  such 
illegal  arrest,  the  crime  will,  generally  speaking,  be  murder;  that  is,  in  all  cases  at 
least  where  an  indifferent  person,  acting  in  the  like  manner,  without  any  such 
pretence,  would  be  guilty  to  that'extent.(c)  In  the  case  of  private  persons,  using 
their  endeavors  to  bring  felons  to  justice,  caution  must  be  used  to  ascertain  that 
a  felony  has  actually  been  committed,  and  that  it  has  been  committed  by  the  party 
arrested  or  pursued  upon  suspicion ;  as,  if  the  suspicion  be  not  supported  by  the 
fact,  the  person  endeavoring  to  arrest  or  imprison,  and  killing  the  party  in  the  prose- 
cution of  such  purpose,  will  be  guilty  of  manslaughter. (<£) 

Gaolers,  like  other  ministers  of  justice,  are  bound  not  to  exceed  the  necessity 
of  the  case  in  the  execution  of  their  offices ;  therefore,  an  assault  upon  a  gaoler, 
which  would  warrant  him  (apart  from  personal  danger)  in  killing  a  prisoner,  must, 
it  should  seem,  be  such  from  whence  he  might  reasonably  apprehend  that  an  escape 
was  intended,  which  he  could  not  otherwise  prevent.(e)  And  if  an  officer,  whose 
duty  it  is  to  execute  a  sentence  of  whipping  upon  a  criminal,  should  be  so  barbarous 
as  to  exceed  all  bounds  of  moderation,  and  thereby  cause  the  party's  death,  he  will 
at  least  be  guilty  of  manslaughter.(/) 

Persons  on  board  ship  are  necessarily  subjected  to  something  like  a  despotic 
government,  and  it  is  extremely  important  that  the  law  should  regulate  the  conduct 
of  those  who  exercise  dominion  over  them.  Therefore,  in  a  case  of  manslaughter 
against  the  captain  and  mate  of  a  vessel,  by  accelerating  the  death  of  a  seaman 
really  in  ill  health,  but  whom,  they  allege,  they  believe  to  be  a  skulker,  that  is,  a 
person  endeavoring  to  avoid  his  duty,  the  question  is  (in  determining  whether  it  is 
a  slight  or  aggravated  case),  whether  the  phenomena  of  the  disease  were  such  as 
would  *excite  the  attention  of  humane  and  reasonable  men;  and,  in  such  a  r^co^i 
case,  if  the  deceased  be  taken  on  board  after  he  was  discharged  from  a  hos-  ^ 
pital,  it  is  important  to  inquire  whether  he  was  sent  on  board  by  the  surgeon  of 
the  hospital  as  a  person  in  a  fit  state  of  health  to  perform  the  duties  of  a  seaman.  (^) 

Moderate  and  reasonable  correction  may  properly  be  given  by  parents,  masters, 
and  other  persons,  having  authority  in  foro  domestico,  to  those  who  are  under  their 
care :  but  if  the  correction  be  immoderate  or  unreasonable,  either  in  the  measure 
of  it,  or  in  the  instrument  made  use  of  for  that  purpose,  it  will  be  either  murder 
or  manslaughter,  according  to  the  circumstances  of  the  case.  If  it  be  done  with  a 
dangerous  weapon,  likely  to  kill  or  maim,  due  regard  being  always  had  to  the  age 
and  strength  of  the  party,  it  will  be  murder ;  but  if  with  a  cudgel,  or  other  thing 
not  likely  to  kill,  though  improper  for  the  purpose  of  correction,  it  will  be  man- 
slaughter. (A) 

In  the  following  case,  the  nature  of  the  instrument  used,  and  the  probability  of 
its  causing  death,  or  great  bodily  harm,  when  used  in  the  manner  stated  in  the 
case,  occasioned  much  doubt.  The  prisoner  having  employed  her  daughter-in-law, 
a  child  of  ten  years  old,  to  reel  some  yam,  and  finding  some  of  the  skeins  knotted, 
threw  at  the  child  a  four-legged  stool,  which  struck  her  on  the  right  side  of  the 
bead,  on  the  temple,  and  caused  her  death  soon  afterwards.  The  stool  was  of  suf- 
ficient size  and  weight  to  give  a  mortal  blow :  but  the  prisoner  did  not  intend,  at 
the  time  she  threw  it,  to  kill  the  child.  These  facts  were  stated  in  a  special  ver- 
dict: but  the  matter  was  considered  of  great  difficulty,  and  no  opinion  was  ever 
delivered  by  the  Judge8.(t) 

(a)  16  k  17  Vict.  c.  107,  8.  218,  anU,  p.  172.  (b)  Ante^  p.  747. 

(c)  1  East  P.  C.  c.  6,  8.  80,  p.  312.  (d)  Fost  318. 

(e)  1  East  P.  C.  c.  5,  s.  91,  p.  331,  citing  1  MS.  Sam.  145,  temb.-,  Pult.  120,  121.  And 
vee  1  Hawk.  P.  C.  c.  28,  s.  13,  where  it  is  said,  that  if  a  criminal  endeaToring  to  break  the 
gaol,  assaalt  the  gaoler,  he  maj  be  lawfully  killed  by  him  in  the  affray. 

(/)  1  Hawk.  P.  C.  c.  29,  s.  6. 

{0)  Reg-  V.  Leggett,  8  C.  &  P.  191  (34  E.  C.  L.  R.),  Alderson,  B.,  Williams  and  Colt- 
Ban,  JJ. 

[h)  Fost  262 ;  1  Hale  454 ;  Rex  v.  Keite,  1  Ld.  Baym.  144. 

[£)  Rex  9.  Hazel,  1  Leach  368 ;  anU^  p.  717. 
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In  the  forgoing  case,  the  oounsel  for  the  prisoDer  cited  the  followiDg  case : — A 
shepherd  boy  had  suffered  some  of  the  sheep,  which  he  was  employed  in  tending, 
to  escape  through  the  hurdles  of  their  pen.  The  boy's  master,  the  prisoner,  seeing 
the  sheep  get  through,  ran  towards  the  boy,  and  taking  up  a  stake  that  was  lying 
on  the  ground,  threw  it  at  him.  The  stake  hit  the  boy  on  the  head,  and  fractured 
his  skull,  of  which  fracture  he  soon  afterwards  died.  Nares,  J.,  in  his  directions 
to  the  jury,  afler  stating  that  every  master  had  a  right  moderately  to  chastise  his 
servant,  but  that  the  chastisement  must  be  on  just  grounds,  and  with  an  instrument 
properly  adapted  to  the  purposes  of  correction,  desired  them  to  consider,  whether 
the  stake,  which,  lying  on  the  ground,  was  the  first  thing  the  prisoner  saw,  in  the 
heat  of  his  passion,  was,  or  was  not,  under  such  circumstances,  and  in  such  a  sit- 
uation, an  improper  instrument.  For  that  the  using  a  weapon  from  which  death  is 
likely  to  ensue,  imports  a  mischievous  disposition ;  and  the  law  implies  that  a  degree 
of^' malice  attended  the  act,  which,  if  death  actually  happen,  will  be  murder. 
Therefore,  if  the  jury  should  think  the  stake  was  an  improper  instrument,  they 
would  further  consider  whether  it  was  probable  that  it  was  used  with  an  intent  to 
kill;  that  if  they  thought  it  was,  they  must  find  the  prisoner  guilty  of  murder^  but 
iitoco-}  ^  ^^^y  ^^^  persuaded  it  was  '''not  done  with  an  intent  to  kill,  the  crime 
-I  would  then  at  most  amount  to  manslaughter.  The  jury  found  it  manslaugh- 
teT.(k)  In  this  case  it  is  presumed  that  the  learned  Judge  must  be  understood  as 
meaning,  that  if  the  jury  should  think  the  instrument  so  improper  as  to  be  danger- 
ous,  and  likely  to  kill  or  maim,  the  age  and  strength  of  the  party  killed  being  duly 
considered,  the  crime  would  amount  to  murder;  as  the  law  would  in  such  case  supply 
the  malicious  intent ;  but  that  if  they  thought  that  the  instrument,  though  impro- 
per for  the  purpose  of  correction,  was  not  likely  to  kill  or  maim,  the  crime  would 
only  be  manslaughter,  unless  they  should  also  think  that  there  was  an  intent  to  kill 

A  mother,  being  angry  with  one  of  her  children  for  not  having  prepared  her 
dinner,  as  she  had  directed  him  to  do,  began  to  scold  him,  upon  which  he  made 
her  some  very  impertinent  answers,  which  put  her  in  a  passion,  and  she  took  up  a 
small  piece  of  iron,  used  as  a  poker,  intending  to  frighten  him,  and  seeing  she  was 
very  angry,  he  ran  towards  the  door,  when  she  threw  the  poker  at  him,  and  tlie 
iron  struck  the  deceased,  who  happened  to  be  coming  in  at  the  moment,  on  the 
head,  and  killed  him :  it  was  held,  that  when  a  blow  intended  for  A.  lights  upon 
B.,  being  given  in  a  sudden  transport  of  passion,  if,  supposing  A.  had  been  struck 
and  died,  it  would  have  amounted  to  manslaughter,  it  is  no  less  manslaughter  if  it 
causes  the  death  of  B.,  and  there  was  no  doubt,  if  the  child  at  whom  the  blow  was 
aimed  had  been  struck  and  died,  it  would  have  been  manslaughter ;  and  so  it  was 
under  the  present  circumstances.^/) 

Though  the  correction  exceea  the  bounds  of  moderation,  the  Court  will  pay  a 
tender  regard  to  the  nature  of  the  provocation,  where  the  act  is  manifestly  accom- 
panied with  a  good  intent,  and  the  instrument  not  such  as  must,  in  all  probability, 
occasion  death,  though  the  party  were  hurried  to  great  excess.  A  father,  whose 
son  had  frequently  been  guilty  of  stealing,  and  who,  upon  complaints  made  to  him 
of  such  thefts,  had  oflben  corrected  the  son  for  them ;  at  length,  upon  the  son  being 
charged  with  another  thefl,  and  resolutely  denying  it,  though  proved  against  him, 
beat  him,  in  a  passion,  with  a  rope,  by  way  of  chastisement  for  the  offence,  so 
much  that  he  cQed.  The  father  expressed  the  utmost  horror,  and  was  in  the 
greatest  affliction  for  what  he  had  done,  intending  only  to  have  punished  him  with 
such  severity  as  to  have  cured  him  of  his  wickedness.  The  learned  Judge,  by 
whom  the  father  was  tried,  consulted  his  colleague  in  office,  and  the  principal  ooon- 
sd  on  the  circuit,  who  all  concurred  in  opinion  that  it  was  only  manslaughter;  and 
80  it  was  ruled,  (m) 

The  prisoner  was  aunt  to  the  deceased,  a  girl  about  fifteen,  who,  with  her  sister, 
who  was  two  to  three  years  younger,  had  been  placed,  after  their  mother's  death, 
under  the  prisoner's  care,  who  employed  them  in  stay-stitching  fourteen  or  fifWen 

f^)  Rex  t).  Wiggs,  Norfolk  Sam.  Ass.  1784;  I  Leach  378,  note  (a). 
h)  Rex  V.  Conner,  7  C.  A  P.  438  (32  E.  C.  L.  R.),  Park,  J.  A.,  and  Oaselee,  JJ. 
(m)  Anon.,  Worcester  Spring  As?.  1775,  Seij.  Forster'i  MS. ;  I  East  P.  C.  c.  6,  8. 37, P* 
361. 
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hours  a  day,  and,  when  they  did  not  do  the  required  quantity  of  work,  severely 
punished  them  with  the  cane  and  the  rod.  The  deceased  was  in  a  consumption, 
and  did  not  do  so  much  work  as  her  sister,  and,  in  ^consequence,  was  much  r:(co/^o 
oftener  and  more  cruelly  punished  hy  the  prisoner,  who  accompanied  her  ^ 
corrections  with  very  violent  and  threatening  language,  and  said  that  she  was  sure 
that  she  was  acting  the  hypocrite  and  shamming  illness,  and  that  she  had  a  very 
Ftrong  constitution.  The  surgeon  said  she  died  from  consumption,  hut  that  her 
death  teas  hastened  by  the  treatment  she  had  received.  Under  these  circumstances, 
the  counsel  for  the  prosecution  thought  there  was  not  proof  of  malice  sufficient  to 
constitute  the  crime  of  murder,  as  the  prisoner  always  alleged  that  she  believed  the 
girl  was  shamming  illness,  and  was  really  able  to  do  the  work  required,  and  which 
it  appeared  her  younger  sister  actually  did,  and  the  Court  concurred  in  that 
opinion,  (n) 

Cases  may  occur  in  which  the  correction  is  not  inflicted  by  means  of  any  active 
and  personal  violence,  but  by  a  system  of  privation  and  ill-treatment.  The  i'oll(»wing 
case  seems  to  be  of  this  nature : — The  prisoner,  upon  his  apprentice  returning  to 
him  from  Bridewell,  whither  he  had  been  sent  for  misbehavior,  in  a  lousy  and  dis- 
tempered condition,  did  not  take  that  care  of  him  which  his  situation  required,  and 
which  he  might  have  done ;  the  apprentice  not  having  been  suffered  to  lie  in  bed, 
on  account  of  the  vermin,  but  being  made  to  lie  on  the  boards  for  some  time  without 
covering,  and  without  common  medical  care.  In  this  case,  the  medical  persons  who 
were  examined  were  of  opinion,  that  the  boy's  death  was  most  probably  occasioned 
by  his  ill-treatment  in  Bridewell,  and  the  want  of  care  when  he  went  home;  and 
they  inclined  to  think,  that  if  he  had  been  properly  treated  when  he  came  home,  he 
might  have  recovered.  But,  though  some  harsh  expressions  were  proved  to  have 
been  spoken  by  the  prisoner  to  the  boy,  yet  there  was  no  evidence  of  any  personal 
violence  having  been  used  by  the  prisoner ;  and  it  was  proved  that  the  apprentice 
had  had  sufficient  sustenance ;  and  the  prisoner  had  a  general  good  character  for 
treating  his  apprentices  with  humanity,  and  had  made  application  to  get  this  boy 
into  the  hospital.  Under  these  circumstances,  the  Recorder  left  it  to  the  jury  to 
consider,  whether  the  death  of  the  boy  was  occasioned  by  the  ill-treatment  he  re- 
ceived from  his  master,  after  returning  from  Bridewell,  and  whether  that  ill-treat- 
ment amounted  to  evidence  of  malice,  in  which  case  they  were  to  find  him  guilty  of 
murder.  At  the  same  time  they  were  told,  with  the  concurrence  of  Gould,  J.,  and 
Hotham,  B.,  that  if  they  thought  otherwise,  yet,  as  it  appeared  that  the  prisoner's 
conduct  towards  his  apprentice  was  highly  blameable  and  improper,  they  might, 
under  all  these  circumstances,  find  him  guilty  of  manslaughter ;  which  they  accord- 
ingly did.(o)  And  upon  the  question  being  afterwards  put  to  the  Judges,  whether 
the  verdict  were  well  found,  they  all  agreed  that  the  prisoner  should  be  burned  in 
the  hand  and  discharged. (/;) 

Id  a  note  upon  the  foregoing  case,  Mr.  East  says,  ^^I  have  been  the  more  par- 
ticular in  stating  the  ground  of  the  decision  in  this  case,  because  Gould,  J.'s,  note 
of  the  case,  from  whence  this  is  *taken,  is  evidently  different  from  another  r*o/»j 
reportC^f)  of  the  opinion  of  the  Judges  in  this  case,  from  whence  it  might  be  ^ 
collected,  that  there  could  be  no  gradation  of  guilt  in  a  matter  of  this  sort,  where 
A  master,  by  his  ill-conduct  or  negligence,  had  occasioned  or  accelerated  the  death 
of  bis  apprentice,  but  that  he  must  either  be  found  guilty  of  murder  or  acquitted; 
a  conclusion  which,  whether  well  or  ill  founded,  certainly  cannot  be  drawn  from  this 
statement  of  the  case.  The  same  opinion,  however,  is  stated  in  the  Old  Bailey 
Sessions  Papers,  to  have  been  thrown  out  by  the  Recorder  in  Wade's  case."(r) 

Major-general  Hutchinson  was  commandftnt  of  the  forces  at  the  garrison  of 
Plymouth.  A  target  was  placed  in  the  Sound,  under  the  general  directions  of  the 
Horse  Gbards,  and  the  artillerymen  were  accustomed  to  practice  bv  firing  at  it  with 


(n)  Rex  o.  Cheeseman,  7  C.  k  P.  455  (32  E.  C.  L.  R.),  Vaagban,  J.     The  prisoner  pleaded 
l^ilty  of  maofllaughter. 

(o)  Rex  V.  Self,  U.  B.  1770,  MS.,  Gould,  J. ;  1  East  P.  C.  c.  5,  8.  13,  pp.  226,  227. 

(p)  Easter  T.,  IG  Geo.  3,  Dc  Grej,  0.  J.,  and  Ashhurst,  J.,  being  absent. 

Iq)  1  Leacb   137. 

(r)  Rex  V.  Wade,  0.  B.,  Feb.  1784,  Sees.  Pap. 

VOL.  I.- 
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ball.     One  day  while  such  practice  was  proceeding  a  ball  missed  the  target,  and, 
striking  the  waves,  ricochetted  and  hit  a  boatman,  who  was  taking  a  boat  across  the 
Sound  in  the  lawful  and  proper  exercise  of  his  vocation,  and  in  a  place  where  he 
might  lawfully  be.     Byles,  J.,  after  stating  that  the  depositions  were  extremely  long 
and  vague,  so  that  he  hardly  knew  in  what  shape  the  charge  would  be  presented,  is 
said  to  have  told  the  grand  jury  that  ^'  manslaughter  was  when  one  man  was  killed 
by  the  culpable  negligence  of  another.     A  slight  act  of  negligence  was  not  suffi- 
cient— all  men  and  women  were  negligent  at  some  time ;  it  would  depend  on  the 
degree  of  negligence.     A  slight  deviation  from  proper  care  and  skill  was  not  suffi- 
cient.    By  way  of  illustration :  suppose  a  man  were  to  fire  a  gun  in  a  field  where 
he  saw  no  one,  and  as  he  fired  another  man  suddenly  raised  his  head  from  a  ditch } 
he  could  not  say  that  that  man  would  be  guilty  of  manslaughter ;  it  would  be  held 
not  to  be  culpable  negligence.     [It  is  clear  this  would  be  no  negligence  at  all. 
The  case  as  put  is  of  a  man  lawfully  shooting  in  a  lawfiil  place,  where  he  had  no 
reason  to  suppose  any  other  person  was.]     But  supposing  a  man  were  to  fire  down 
the  Iligh  Street  of  Exeter  because  he  saw  no  one,  and  some  one  was  suddenly  to 
appear,  and  he  was  killed,  that  would  be  culpable  negligence  in  the  man  who  fired 
the  gun.     It  would  seem,  and  the  results  showed  it,  that  the  boat  was  within  the 
range  of  fire ;  but  that  was  no  defence.     If  a  man  had  not  been  killed,  and  had 
brought  an  action  for  damages,  or  if  his  wife  and  family  had  brought  an  action,  if 
he  had  in  any  degree  contributed  to  the  result  an  action  could  not  be  maintained. 
But  in  a  criminal  case  it  was  different.     The  Queen  was  the  prosecutor,  and  could 
be  guilty  of  no  negligence ;  and  if  both  the  parties  were  negligent,  the  survivor 
was  guilty ;  and  therefore  it  was  no  defence  that  the  boat  was  within  danger.    He 
could  only  speculate  upon  the  negligence  imputed  in  this  case.     First,  he  did  not 
know  that  it  would  be  said  that  it  was  an  improper  place  whether  to  fire  from  or 
to  fire  over.     The  gun  was  fired  from  one  of  the  batteries  kept  on  purpose  for 
practice.     It  was  said  that  this  battery  was  too  low ;  but  that  was  not  the  point  of 
defence.     Therefore,  subject  to  their  better  judgment,  nothing  could  be  imputed  to 
the  defendant  as  to  the  place  whence  the  gun  was  fired.     Then  as  to  the  place  over 
which  it  was  fired.     Had  the  defendant  the  selection  of  it  ?     Then  in  using  the 
place,  although  an  improper  one,  was  he  obeying  military  orders  ?     If  so,  he  would 
not  be  guilty.     [With  all  deference,  this  seems  to  be  an  error.     The  commission  of 
a  felony  can  never  be  excused  by  the  order  of  any  superior,  except  in  cases  where 
the  circumstances  are  such  as  to  warrant  the  act  that  is  done,  as  in  case  of  rebellioQ, 
&c.     In  other  cases  the  law  acknowledges  no  distinction  between  the  soldier  and 
the  private  individual.     See  the  charge  of  Tindal,  C.  J.,  p.  402  of  Vol.  I.  note  (9). 
And  the  command  of  the  master  is  no  defence  to  the  servant     See  Reg.  v.  Jametj 
8  C.  &  P.  131  (34  E.  C.  L.  R.),  Vol.  II.  p.  1020.    If  the  Horse  Guards  gave  10 
order  to  practice  at  a  particular  place,  that  order  would  only  justify  practising  in  a 
careful  and  proper  manner.]     Common  danger  did  not  make  the  place  improper. 
He  was  a  man  performing  a  most  important  duty.     Supposing,  therefore,  that  the 
defendant  had  been  personally  engaged  in  the  firing :  if  he  tholght  that  the  pUoe 
from  which  the  gun  was  fired  was  not  improper,  and  that  the  place  to  which  the 
firing  was  directed  was  not  improper,  assisted  by  additional  precautions,  which 
might  be  used,  he  would  not  be  responsible,  because  feting  under  the  direction  oi 
superior  authority.     It  seemed  that  complaints  had  been  made  by  a  great  mtny 
persons  residing  in  Plymouth  and  Devonport,  and  he  must  beg  their  attention  to 
the  orders  the  defendant  had  given.     The  major-general  would  impress  upon  the 
officers  in  command  to  see  with  the  utmost  diligence  that  the  range  was  free 
before  the  firing.     Then  there  was  a  "second  order.     The  major-general  impresses 
upon  the  officers  the  necessity  of  seeing  that  all  was  free,  as  he  should  hold  them 
personally  responsible.     He  had  hitherto  presumed  that  the  defendant  had  person- 
ally to  do  with  the  firing;  and,  if  he  had,  he  would  not  be  guilty  of  manslaughter. 
But  the  next  question  was,  did  he  personally  superintend  the  firing  or  did  he  not? 
They  would  see  whether  he  did  or  not.     Was  he  guilty  of  a  breach  of  duty  in  not 
personaUy  superintending  the  firing  ?     He  could  not  see  that  he  was.    Again,  it 
might  be  said,  that  if  he  issued  orders  it  was  his  duty  to  see  that  proper  persons 
were  appointed  to  keep  a  proper  look-out ;  and  if  proper  persons  were  nomiotted  by 
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him,  it  did  not  appear  whether  they  were  properly  disciplined,  and  it  might  he  a  ques- 
tion whether  there  was  any  negligence  in  them.  There  were  persons  with  flags,  hut 
whether  a  proper  look-out  was  kept  might  possihly  he  doubtful ;  whether  means 
were  taken  for  keeping  a  proper  look-out  they  would  have  to  determine.  Under 
these  circumstances  it  would  be  for  them  to  say  whether  negli^nce  was  brought 
home  to  the  defendant.''(rr)  This  report  is  manifestly  imperfect,  and,  as  counsel 
are  never  present  when  the  grand  jury  are  charged,  cannot  be  the  report  of  any 
barrister.     The  editor  has  inserted  the  parts  between  brackets. 

Where  an  inquisition  alleged  that  the  defendants  were  trustees  under  an  Act  of 
Parliament,  and  that  it  was  their  duty  to  contract  for  the  repair  of  a  road,  and  also 
to  repair  the  road,  and  that  they  did  feloniously  neglect  to  contract  for  the  repara- 
tion of  the  said  road,  and  did  feloniously  neglect  to  repair  the  same,  and  that 
W.  6.,  being  riding  in  a  barrow  along  the  said  road,  the  defendants,  by  their 
neglect  to  contract  for  the  reparation  of  the  said  road,  and  by  their  neglect  to 
repair  the  same,  did  cause  (»ne  wheel  of  the  said  barrow  to  fall  into  a  large  hole  in 
the  said  road,  and  the  said  W.  B.  to  be  thereby  thrown  with  great  violence  from  the 
said  barrow  upon  the  ground,  whereby  he  was  killed ;  it  was  held  that  the  inquisi- 
tion was  bad :  not  only  must  the  neglect,  to  make  a  party  guilty  of  it  liable  to  the 
charge  of  felony,  be  personal,  but  the  death  must  be  the  immediate  result  of  that 
personal  n^lect,  and  here  the  death  was  not  the  direct  consequence  of  the  neglect 
charged.  («) 

Where  persons  employed  about  such  of  their  lawful  occupations,  from  whence 
danger  may  probably  arise  to  others,  neglect  the  ordinary  cautions,  it  will  be  man- 
slaughter, at  least,  on  account  of  such  negligence. (^)  Thus,  if  workmen  throw 
stones,  rubbish,  or  other  things  from  a  house,  in  the  ordinary  course  of  their  busi- 
ness, by  which  a  person  underneath  happens  to  be  killed,  if  they  did  not  look  out 
and  give  timely  warning  to  such  as  might  be  below,  and  there  was  even  a  small 
probability  of  persons  passing  by,  it  will  be  manslaughter. (u)  It  was  a  lawful  act, 
but  done  in  an  improper  manner.  It  has,,  indeed,  been  said,  that  if  this  be  done  in 
the  streets  of  liOndon,  or  other  populous  towns,  it  will  be  manslaughter,  notwith- 
standing such  caution  used.(v)  But  this  must  be  understood  with  some  limitation. 
If  it  be  done  early  in  the  morning,  when  few  or  no  people  are  stirring,  and  the 
ordinary  caution  be  used,  the  party  may  be  excusable ;  but  when  the  streets  are 
full,  such  ordinary  caution  will  not  suffice ;  for,  in  the  hurry  and  noise  of  a  crowded 
street,  few  people  hear  the  warning,  or  sufficiently  attend  to  it.(ir)' 

If  a  chemist's  apprentice  be  guilty  of  negligence  in  delivering  medicine,  and  death 
ensues  in  consequence,  he  is  guilty  of  manslaughter.  ^Upon  an  indictment  r:|co/«e 
for  the  manslaughter  of  a  child,  it  appeared  that  the  child  being  ill,  the  ^ 
mother  sent  to  a  chemist  for  a  pennyworth  of  paregoric ;  the  chemist's  apprentice 
delivered  a  phial,  with  a  paregoric  label  on  it,  but  with  laudanum  in  it ;  and  the 
mother,  supposing  it  to  be  paregoric,  gave  the  child  six  or  seven  drops,  which  killed 
it.  The  laudanum  bottle  and  the  paregoric  bottle  stood  side  by  side.  Bayley,  J., 
told  the  jury : — ^^  If  you  think  there  was  negligence  on  the  part  of  the  prisoner, 
you  will  find  him  guilty ;  if  not,  you  must  acquit  him.''(x) 

If  a  person  adopts  a  mode  of  raising  casks  over  a  street,  which  is  reasonably 
sufficient,  and  death  ensues  from  the  fall  of  a  cask,  he  is  not  guilty  of  manslaughter. 
The  prisoner  was  indicted  for  manslaughter,  in  having,  by  negligence  in  the  manner 

(rr)  Reg.  v,  Hatcbioson,  9  Cox  C.  C.  555. 

{#)  Reg.  V.  Pocock,  17  Q.  B.  34  (10  E.  C.  L.  R.). 

It)  Post.  262  ;  I  East  P.  C.  c.  5,  s.  38,  p.  262. 

(u)  Fost.  262  ;  1  Hale  475.  Item  at  putator^  ex  arbore  ramo  d^'ecto^  tenmm  tuum  transeuntem 
oceiderit^  H  prope  viam  publieam  aut  vicinalem  id  factum  eat,  neque  proclamavil^  ui  castu  evitari 
potsetf  culpa  reus  est ;  eed  si  proclamatntj  nee  Hie  curavit  prmcavere^  extra  culpam  est  putator. 
^£que  extra  culpam  esse  intelligilur  si  seorsum  a  viA  fortCj  vel  in  medio  /undo  csedebat^  licet  non 
protlamavitf  quia  in  eo  loco  nulli  eztraneo  jus  fuerat  versandi:  Jast.  Inst.  L.  iv.  tit.  iii.  8.  5. 

(v)  Rex  r.  Hull,  Kel.  40.  (tr)  Fost.  263. 

(x)  Tessy mend's  case,  1  Lew.  169. 

>  See  case  of  the  negligence  of  a  switch  tender  on  a  railroad :  State  v,  O'Brian,  3 
Vroom  169. 
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of  slinging  a  cask,  caused  the  same  to  fall  and  kill  two  females,  who  were  passing 
along  the  causeway.  It  appeared  that  there  were  three  modes  of  slinging  caskjs 
customary  in  Liverpool :  one  hy  slings  passed  round  each  end  of  the  cask  ;  a  second 
by  can  hooks ;  and  a  third  in  the  manner  in  which  the  prisoner  had  slung  the 
cask,  which  caused  the  accident — namely,  by  a  single  rope  round  the  centre  of  the 
cask.  The  cask  was  hoisted  up  to  the  fourth  story  of  a  warehouse,  and  on  being 
pulled  endways  towards  the  door,  it  slipped  from  the  rope  as  soon  as  it  touched  the 
floor  of  the  room.  Park,  J.,  told  the  jury:  "The  double  slings  are  undoubtedly 
the  safest  mode;  but,  if  you  think  that  the  mode  which  the  prisoner  adopted  was 
reasonably  suflBcient,  you  cannot  convict  him."(,y) 

Where  the  prisoner,  who  was  an  ironfuunder,  was  employed  to  make  twelve 
cannon,  to  celebrate  the  passing  of  the  Reform  Bill,  and  four  of  them  were  sent 
home  and  tried,  and  one  of  them  burst  under  the  touch-hole,  and  was  sent  back  to 
the  prisoner,  with  orders  to  have  it  melted  up ;  but  the  prisoner  returned  it  nailed 
down  to  a  carriage,  and  there  was  some  lead  in  it,  which  must  have  been  put  there 
to  stop  up  the  part  which  had  burst,  as  it  matched  the  former  aperture ;  and  the 
cannon,  being  loaded  not  heavier  than  usual,  burst,  and  thereby  killed  the  deceased, 
it  was  held  that  the  prisoner  was  guilty  of  manslaughter. (2) 

The  prisoner  had  a  firework-shop  in  the  Westminster  Road,  where  he  had  for 
some  time  carried  on  openly  the  business  of  selling  fireworks.     He  had  also  a  work- 
shop at  a  neighbor's,  named  Sunter,  and  a  factory  at  Peckham.     He  supplied 
Yauxhall  and  Cremorne,  under  contracts,  with  considerable  quantities  of  fireworks. 
He  made  and  kept  his  stock  at  the  factory  at  Peckham,  and  from  thence  he  used 
to  take  the  supply  necessary  for  the  gardens  daily  to  the  house  in  Westminster 
Road,  where  they  used  to  be  kept  for  two  or  three  hours  before  they  were  taken 
to  the  gardens.     In  Sunter's  room  the  smaller  sort  of  rockets  were  made,  excepting 
the  heads  for  holding  the  stars.     These  heads  were  added  at  the  shop  in  West- 
minster Road.     At  the  house  in  Westminster  Road  fireworks  were  ofifered  for  sale. 
No  fireworks  were  made  there  except  as  follows : — First,  the  finishing  the  smaller 
rockets,  and  making  the  stars  for  them  of  combustible  matter;  secondly,  making 
*firfi1   ^^^^^^^  called  serpents ;  thirdly,  making  ^cases  and  filling  them  with  com- 
^  bustible  matter,  called  red,  blue,  and  green  fires.(a)     The  fire  was  em- 
ployed for  filling  colored  cases  used  to  imitate  revolving  lights  in  fireworks  called 
wheels.     These  cases  affixed  were  not  used  by  themselves,  but  in  connection  with 
those  fireworks,  to  add  to  their  effect.     The  contents  of  the  cases  of  fire  made  at 
the  Westminster  Road  were  combustible,  and  the  red  fire  would  explode  if  struck 
hard.     Five  or  six  pounds  of  fire  were  made  every  day  in  the  house  in  Westminster 
Road,  and  filled  there  in  the  back  room  into  cases  with  a  rammer  and  mallet  bj 
persons  employed  for  the  purpose.     At  the  time  of  the  fire  there  was  a  quantity  of 

•  the  red  and  blue  fire  in  the  house,  in  the  room  where  it  was  to  be  put  into  cases,  in 
order  to  be  used  in  the  course  of  the  business,  and  a  quantity  of  fi^works  for  the 

'  evening.  The  prisoner  being  out  of  the  house  and  not  personally  interfering,  a  fire 
broke  out  in  the  red  and  blue  fire,  which  communicated  to  the  fireworks,  causing  a 
rocket  to  cross  the  street  and  set  fire  to  a  house,  in  which  the  deceased  was  con- 
sequently burnt  to  death.  The  fire  was  accidental  in  the  sense  of  not  being  wilful 
or  designed.  It  did  not  happen  through  any  personal  interference  or  negligence  of  the 
prisoner ;  and  he  is  entitled  to  the  benefit  of  any  distinction  between  its  happening 
through  negligence  of  his  servants,  or  by  pure  accident  without  any  ^uch  negligence. 
It  was  contended  that  there  was  no  case,  as  the  cases  of  red,  &c.,  fire,  were  only 
parts  of  the  fireworks,  and  not  within  the  9  &  10  Will.  3,  c.  7 ;  that  it  did  not 
appear  that  it  was  by  reason  of  making  the  fireworks  that  the  mischief  happened, 
and  that  the  death  was  not  the  direct  and  immediate  result  of  any  wrong  or  omission 
on  the  prisoner's  part.  Willes,  J.,  held  that  the  prisoner  was  guilty  of  a  misde- 
meanor in  doing  an  act  with  intent  to  do  what  was  forbidden  by  the  statute,  and 

(y)  Higmaidon's  case,  1  Lew.  180. 

(2)  Rex  V.  Carr,  8  C.  &  P.  163  (34  E.  C.  L.  R.),  Bay  ley  and  Gurney,  BB.,  and  Pttte- 

SOD,  J. 

(a)  To  this  last  part  ot  Ih^  bxx^v^ess  the  particalar  attention  of  the  Jadget  was  di- 
rected. 
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that,  as  the  fire  was  occasioned  hy  such  misdemeanor,  and  without  it  would  not 
have  taken  place,  or  could  not  have  heen  of  such  a  character  as  to  cause  the  death, 
a  case  was  made  out ;  hut,  upon  a  case  reserred,  the  conviction  was  held  wrong. 
Cockburn,  C.  J. :  *'  The  keeping  of  the  fireworks  in  the  shop  by  the  prisoner  caused 
the  death  only  by  the  superaddition  of  the  negligence  of  some  one  else.  By  the 
negligence  of  the  prisoner's  servants  the  fireworks  ignited,  and  the  house  in  which 
the  deceased  was,  was  set  on  fire  and  death  ensued.  The  keeping  of  the  fireworks 
may  be  a  nuisance ;  and  if,  from  the  unlawful  act  of  the  prisoner,  death  had  ensued 
as  a  necessary  and  immediate  consequence,  the  conviction  might  be  upheld.  The 
keeping  of  the  fireworks,  however,  did  not  alone  cause  the  death :  plus  that  act  of 
the  prisoner  there  was  the  negligence  of  the  prisoner's  servants."(6) 

*If  a  person  driving  a  cart  or  other  carriage,  happen  to  kill  another,  and  r^og^ 
it  appears  that  he  might  have  seen  the  danger,  but  did  not  look  before  him.  ^ 
it  will  be  manslaughter,  for  want  of  due  circumspection. Cc)  Upon  this  subject  the 
following  case  is  reported  : — A.  was  driving  a  cart  with  four  horses,  in  the  highway 
at  Whiteehapel ;  and  he  being  in  the  cart,  and  the  horses  upon  a  trot,  they  threw 
down  a  woman,  who  was  going  the  same  way,  with  a  burthen  upon  her  head,  and 
killed  her.  Holt,  C.  J.,  Tracy,  J.,  Baron  Bury,  and  the  Recorder  Lovel,  held  this 
to  be  only  misadventure.  But  by  Holt,  C.  J.,  if  it  had  been  in  a  street  where  peo- 
ple usually  pass,  it  had  been  manslaughter.(c?)  But  upon  this  case  the  following 
observations  have  been  made : — ''  It  must  be  taken  for  granted  from  this  note  of 
tne  case,  that  the  accident  happened  in  a  highway,  where  people  did  not  umtal/^ 
pass;  for  otherwise  th^  circumstance  of  the  driver's  being  in  his  cart,  and  going 
80  much  faster  than  is  usual  for  carriages  of  that  construction,  savored  much  of 
negligence  and  impropriety ;  for  it  was  extremely  difficult,  if  not  impossible,  to  stop 
the  course  of  the  horses  suddenly,  in  order  to  avoid  any  person  who  could  not  get 
out  of  the  way  in  time.  And,  indeed,  such  conduct,  in  a  driver  of  such  heavy 
carriages,  might,  under  most  circumstances,  be  thought  to  betoken  a  want  of  due 
care,  if  any,  though  but  few,  persons  might  probably  pass  by  the  same  road.  The 
greatest  possible  care  is  not  to  be  expected,  nor  i«)  it  required :  but  whoever  seeks 
to  excuse  himself  for  having  unfortunately  occasioned,  by  any  act  of  his  own,  the 
death  of  another,  ought  at  least  to  show  that  he  took  that  care  to  avoid  it,  which 
persons  in  similar  situations  are  accustomed  to  do."(0 

It  is  the  duty  of  every  man  who  drives  a  carriage  to  drive  it  with  such  care  and 
caution  as  to  prevent,  as  far  as  is  in  his  power,  any  injury  to  any  person.^     And  if 

(b)  Reg.  V.  Bennett,  Bell  C.  G.  1.  The  case  stated  that  the  qaestion  of  a  nuisance, 
independent  of  the  statute,  was  disposed  of  upon  the  facts  in  faror  of  the  prisoner.  Not 
a  single  authority  or  case  was  referred  to  in  the  argument,  or  by  the  Court:  and  this  case 
seems  deserving  of  reconsideration.  The  death  would  not  have  happened  except  for  the 
unlawful  act  of  the  prisoner ;  for,  unless  the  combustibles  had  been  where  they  were,  the 
death  would  not  hare  occurred.  If  they  had  spontaneously  intuited,  or  a  stranger  had 
accidentally  ignited  them  by  striking  bis  nailed  boots  on  the  floor,  it  cannot  be  doubted 
that  .the  prisoner  would  have  been  guilty  of  manslaughter;  but  it  is  said  that  the  negli- 
gence of  the  servant  exonerates  the  master.  It  is  submitted  that,  in  point  of  law,  it  has 
oo  such  effect.  A  master  may  be  criminally  responsible  for  the  toilful  acts  of  his  servants, 
where  they  are  done  in  the  course  of  their  employment  and  for  his  profit:  Rex  v.  Dixon, 
3  M.  JIe  S.  II,  and  other  cases,  ante^  p.  170;  and  d  fortiori^  he  ought  to  be  held  to  be  criroi- 
Dftlly  responsible  for  the  negligence  of  his  servants  in  his  employment,  where  that  employ- 
ment is  a  dangerous  one,  and  carried  on  unlawfully  in  a  place  where  it  is  perilous  to  the 
public.  *^  The  law  takes  notice  that  occasional  carelessness  may  be  reckoned  upon,  and 
forbids  that  to  be  done  which,  on  the  recurrence  of  carelessness,  will,  in  all  probability, 
prove  destructive  to  life:"  Reg.  v.  Lister,  D.  k  B.,  G.  C.  209,  ante^  p.  440,  and  therefore  a 
person,  who  carries  on  such  an  employment  in  such  a  place,  must  be  taken  to  contem- 
plate the  carelessness  of  his  servants  as  one  of  the  natural  consequences  of  his  carrying 
it  on,  and  ought  to  be  held  criminally  responsible  for  it.  See  the  principles  laid  down  in 
Reg.  V.  Lister.  The  9  A  10  Will.  3,  c.  7,  is  repealed  by  the  23  &  24  Vict.  c.  139,  which 
amends  the  law  relating  to  the  making,  keeping,  and  carriage  of  gunpowder  and  fire- 
works. 

(e)  Post.  263. 

li)  Anon.,  0.  B.,  1704 ;  1  East  P.  C.  c.  5,  8.  38,  p.  263. 

\e)  1  East  P.  C.  c.  5,  s.  38,  pp.  263,  204. 

'  Lee  V.  State,  1  Cold.  62. 
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death  be  caused  to  any  person,  by  the  rapidity  of  the  driving,  it  is  no  answer  that 
the  driver  called  out  to  the  deceased  to  get  out  of  the  way,  which  the  deceased 
might  have  done  if  he  had  not  been  in  a  state  of  intoxication.  On  an  indictment 
for  manslaughter,  it  appeared  that  the  deceased  was  walking  along  a  road,  in  a  state 
of  intoxication :  the  prisoner  was  driving  a  cart  drawn  by  two  horses,  without  reins; 
the  horses  were  cantering,  and  the  prisoner  was  sitting  in  front  of  the  cart;  on 
seeing  the  deceased,  he  called  to  him  twice  to  get  out  of  the  way,  but  from  the 
state  he  was  in,  and  the  rapid  pace  of  the  horses,  he  could  not  do  so,  and  one  of 
^n/«Q-|  the  cart  wheels  passed  over  *him,  and  he  was  killed ;  it  was  held,  that  if  a 
-I  man  drive  a  cart  at  an  unusually  rapid  pace,  whereby  a  person  is  killed, 
though  he  calls  repeatedly  to  such  person  to  get  out  of  the  way,  if,  from  the  rapidity 
of  the  driving,  or  from  any  other  cause,  the  person  cannot  get  out  of  the  way  time 
enough,  but  is  killed,  the  driver  is  in  law  guilty  of  manslaughter;  and  that  it  is  the 
duty  of  every  man,  who  drives  any  carriage,  to  drive  it  with  such  care  and  caution 
as  to  prevent,  as  far  as  in  his  power,  any  accident  or  injury  that  may  occur.(/) 

A  foot  passenger,  though  he  may  be  infirm  from  disease,  has  a  right  to  walk  on 
the  carriage-way,  although  there  be  a  foot-path,  and  he  is  entitled  to  the  exercise 
of  reasonable  care  on  the  part  of  persons  driving  carriages  along  the  carriage>way.(^) 
A  tradesman  was  walking  on  a  road,  about  two  feet  from  the  foot-path,  after  dark, 
but  there  were  lamps  at  certain  distances  along  the  line  of  road,  when  the  prisoner 
drove  along  in  a  cart  drawn  by  one  horse,  at  the  rate  of  from  eight  to  ten  miles  an 
hour,  according  to  some  witnesses,  and  of  from  six  to  seven  miles  an  hour,  accord- 
ing to  other  witnesses;  the  prisoner  sat  on  some  sacks,  laid  on  the  bottom  of  the 
cart,  and  he  was  near-sighted.  Other  persons,  who  were  walking  along  the  same 
road,  had  with  considerable  difficulty  got  out  of  the  way  of  the  prisoner's  cart 
Bolland,  B.,  told  the  jury,  that  the  question  was,  whether  the  prisoner,  having  the 
care  of  the  cart,  and  being  a  near-sighted  man,  conducted  himself  in  such  a  way^as 
not  to  put  in  jeopardy  the  limbs  and  lives  of  his  Maje»ty*s  subjects.  If  they 
thought  he  had  conducted  himself  properly,  they  would  say  he  was  not  guilty;  bat 
if  they  thought  that  he  acted  carelessly  and  negligently,  they  would  pronounce  him 
guilty  of  manslaughter. (A) 

If,  in  consequence  of  a  person  sitting  in  a  cart,  instead  of  being  at  the  horse's 
head,  or  by  its  side,  death  is  occasioned,  such  person  is  guilty  of  manslaughter. 
Upon  an  indictment  for  manslaughter,  the  evidence  was,  that  the  prisoner,  being 
employed  to  drive  a  cart,  sat  in  the  inside  instead  of  attending  at  the  horse's  head, 
and  while  he  was  sitting  there,  the  cart  went  over  a  child,  who  was  gathering  up 
flowers  on  the  road.  Bayley,  B.,  held,  that  the  prisoner,  by  being  in  the  cart,  in- 
stead of  at  the  horse's  head,  or  by  its  side,  was  guilty  of  negligence ;  and  death 
having  been  caused  by  such  negligence,  he  was  guilty  of  manslaughter. (t) 

If  the  driver  of  a  carriage  urges  his  horses  to  such  a  pace,  that  he  loses  the 
command  over  them,  and  thereby  death  is  occasioned,  he  is  guilty  of  manslaughter. 
So,  if  the  driver  be  racing  with  another  carriage,  and,  from  being  unable  to  pnll 
up  his  horses  in  time,  his  carriage  is  upset,  and  a  person  killed,  the  driver  is  guilty 
of  manslaughter.  Upon  an  indictment  for  manslaughter,  it  appeared  that  there 
were  two  omnibuses,  which  were  running  in  opposition  to  each  other,  galloping 
^RfiQ1  ^^^^S  ^  I'oad,  and  that  the  prisoner  was  driving  that  on  which  the  dee^sed 
-I  *sat,  and  the  witnesses  for  the  prosecution  stated  that  the  prisoner  wis 
whipping  his  horses  just  before  his  omnibus  upset.  The  defence  was,  that  the 
horses  in  the  omnibus  driven  by  the  prisoner  took  fright  and  run  away.  Patteson, 
J. :  ^'  The  question  is  whether  you  are  satisfied  that  the  prisoner  was  driving  in 
such  a  negligent  manner  that,  by  reason  of  his  gross  negligence,  he  had  lost  the 
command  of  his  horses ;  and  that  depends  upon  whether  the  horses  were  unruly, 
or  whether  you  believe  that  he  had  been  racing  with  the  other  omnibns,  and  hu 
so  urged  his  horses  that  he  could  not  stop  them ;  because,  however  he  might  be  en- 

( f)  Rex  V.  Walker,  1  C.  &  P.  320  (12  B.  C.  L.  R.),  Garrow,  B. 
(ff)  Boss  V.  Litton,  5  G.  &  P.  407  (24  E  G.  L.  R.),  Lord  Denman,  G.  J. 
(h)  Rex  r.  Grout,  6  G.  &  P.  629  (25  E.  G.  L.  R.),  Bolland,  B.,  and  Park,  J.  A.  J. 
(t)  Knight's  case,  1  Lew.  168.     In  a  similar  case,  Hallock,  B.,  expressed  a  nmilBr 
opinion :  Ibid. 


CHAP.  II.  §  v.]    Lawful  Acts  improperly  Performed.  869 

deavoriDg  to  stop  them  afterwards,  if  he  had  lost  command  of  them  hy  his  own 
act,  he  would  he  answerahle ;  for  a  man  is  not  to  say,  '  I  will  race  along  a  road,  and 
when  I  am  got  heyond  another  carriage  I  will  pull  up.'  If  the  prisoner  did  really 
race,  and  only  when  he  had  got  past  the  other  omnihus  endeavored  to  pull  up,  he 
must  he  found  guilty ;  hut  if  you  helieve  that  he  was  run  away  with,  without  any 
act  of  his  own,  then  he  is  not  guilty.  The  main  questions  are,  were  the  two  omni- 
buses racing?  and  was  the  prisoner  driving  as  fast  as  he  could,  in  order  to  get  past 
the  other  omnibus?  and  had  he  urged  his  horses  to  so  rapid  a  pace,  that  he  could 
not  control  them  ?     If  you  are  of  that  opinion  you  ought  to  convict  him."(^) 

SwiruiaU  and  Osborne  were  indicted  for  the  manslaughter  of  J.  Durose.  The 
prisoners,  who  were  each  driving  a  cart  and  horse,  were  seen  two  miles  and  a  half 
nrom  the  place  were  the  deceased  was  killed.  Swindall  there  paid  the  toll,  not  only 
for  that  night,  but  for  having  passed  with  Osborne  through  the  same  gate  a  day  or 
two  before.  They  then  appeared  to  be  intoxicated.  They  were  next  seen  at  a 
bridge,  over  which  they  passed  at  a  gallop,  the  one  cart  close  behind  the  other.  A 
person  there  told  them  to  mind  their  driving;  this  was  990  yards  i^rom  the  place 
where  the  deceased  was  killed.  They  were  next  seen  forty-seven  yards  beyond  the 
place  where  the  deceased  was  killed.  The  carts  were  then  going  at  a  quick  trot, 
one  closely  following  the  other.  At  a  turnpike-gate  a  quarter  of  a  mile  from  that 
place  Swindall,  who  appeared  all  along  to  have  been  driving  the  first  cart,  told  the 
toll-gate  keeper,  "  We  have  driven  over  an  old  man ;"  and  desired  him  to  bring  a 
light,  and  look  at  the  name  on  the  cart,  on  which  Osborne  pushed  on  his  cart,  and 
told  Swindall  to  hold  his  bother,  and  they  then  started  off  at  a  quick  pace.  They  were 
subsequently  seen  at  two  other  places,  at  one  of  which  Swindall  said  he  had  sold  his 
concern  to  Osborne.  The  carts  were  loaded  with  pots  from  the  potteries.  The 
surgeon  stated  that  the  deceased  had  a  mark  on  his  body,  which  would  correspond 
with  the  wheel  of  a  cart,  and  also  several  other  bruises,  and  although  he  could  not 
say  that  bath  carts  had  passed  over  the  body,  it  was  possible  that  both  might  have 
done  so.  For  the  prosecution  it  was  contended  that  it  was  perfectly  immaterial  in 
point  of  law  whether  one  or  both  carts  had  passed  over  the  deceased.  The  pri- 
soners were  in  company,  and  had  concurred  in  jointly  driving  furiously  along  the 
road ;  that  it  was  an  unlawful  act,  And  as  both  had  joined  in  it,  each  was  responsible 
for  the  consequences,  though  they  might  arise  ^fix)m  the  act  of  the  other,  r^eo^n 
For  the  prisoners  it  was  urged  that  the  evidence  only  proved  that  one  of  the  *■ 
prisoners  ran  over  the  deceased,  and  that  the  other  was  entitled  to  be  acquitted. 
Pollock,  C.  B. :  ^^  I  think  that  is  not  so.  I  think  the  counsel  for  the  Crown  is 
right  in  his  law.  If  two  persons  are  in  this  way  inciting  each  other  to  do  an  un- 
lawful act,  and  one  of  them  runs  over  a  man,  whether  he  be  the  first  or  the  last, 
he  would  be  equally  liable.  The  person  who  runs  over  the  man  would  be  a  prin- 
cipal in  the  first  degree,  and  the  other  a  principal  in  the  second  degree."  And  in 
summing  up,  Pollock,  C.  B.,  said :  ^^  The  prisoners  are  charged  with  contributing 
to  the  death  of  the  deceased  by  their  negligence  and  improper  conduct;  and  if  they  did 
so,  it  matters  not  whether  he  was  deaf,  or  drunk,  or  negligent,  or  in  part  contributed 

is  own  death;  for  in  this  consists  a  great  distinction  between  civil  and  criminal 
proceedings.  If  two  coaches  run  against  each  other,  and  the  drivers  of  both  are 
to  blame,  neither  of  them  has  any  remedy  for  damages  against  the  other.  But  in 
the  case  of  loss  of  life,  the  law  takes  a  totally  different  view ;  for  there  each  party 
is  responsible  for  any  blame  that  may  ensue,  however  large  the  share  may  be ;  and 
so  highly  does  the  law  value  human  life,  that  it  admits  of  no  justification  wherever 
life  has  been  lost,  and  the  carelessness  or  negligence  of  any  one  person  has  con- 
tributed to  the  death  of  another  person.''  And  his  Lordship  then  directed  the  jury 
on  the  other  point  in  the  manner  above  mentioned. (/) 

On  an  indictment  for  manslaughter  it  appeared  that  the  two  prisoners  were  in  a 
partial  state  of  intoxication,  and  drove  a  gig  along  a  road  at  a  very  rapid  pace,  and 
met  three  men,  and  at  that  time  they  were  driving  rapidly  down  a  hill,  the  top  of 
which  was  thickly  shaded  with  trees,  and  when  the  three  men  got  to  the  trees  they 
found  the  deceased  lying  insensible  in  the  middle  of  the  road,  presenting  all  the 

(k)  Rex  V.  Timmins,  7  C.  &  P.  499  (32  E.  C.  L.  R.),  Patteson,  J. 
(/)  Reg.  V.  Swindall,  2  C.  ft  K.  230  (61  E.  C.  L.  R.). 
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appearance  of  having:  just  been  run  over  by  some  vehicle,  and  he  shortly  ailer- 
wards  died.     He  had  been  deaf  from  his  childhood,  and  had  contracted  an  invererate 
habit  of  walking  at  all  hours  in  the  middle  of  the  road,  though  he  had  been  fre- 
quently warned  of  the  probable  consequence  of  doing  so.     It  was  contended  that 
the  prisoners  ought  to  be  acquitted,  as  the  deceased  had  contributed  to  his  own 
death.     Kolfe,  B. :  "  Whatever  may  have  been  the  negligence  of  the  deceased,  I  am 
clearly  of  opinion  that  the  prisoners  would  not  be  thereby  exonerated  from  the  con- 
sequences of  their  own  illegal  acts,  which  would  be  traced  to  their  negligent  conduct, 
if  any  such  existed.     I  am  of  opinion,  that  if  any  one  t^hould  drive  so  rapidly  along 
a  great  thoroughfare  leading  to  a  large  town,  as  to  be  unable  to  avoid  running  over 
any  pedestrian  who  may  happen  to  be  in  the  middle  of  the  road,  it  is  that  degree 
of  negligence  in  the  conduct  of  a  horse  and  gig  which  amounts  to  an  ill^al  act  in 
the  eye  of  the  law,  and,  if  death  ensues  from  the  injuries  then  inflicted,  the  parties 
driving  arc  guilty  of  manslaughter,  even  though  considerable  blame  may  be  at- 
tributed to  the  deceased."    "  There  is  a  very  wide  distinction  between  a  civil  action 
for  pecuniary  compensation  for  death  arising  from  alleged  negligence  and  a  pro- 
ceeding by  way  of  indictment  for  manslaughter.     The  latter  is  a  charge  imputing 
^R7 1  -|   ^criminal  negligence,  amounting  to  illegality ;  and  there  is  no  balance  of 
^  blame  in  charges  of  felony ;  but  wherever  it  appears  that  death  has  been 
occasioned  by  the  illegal  act  of  another,  that  other  is  guilty  of  manslaughter  in 
point  of  law,  though  it  may  be  that  he  ought  not  to  be  severely  punished.     If  the 
jury  should  be  of  opinion  that  the  prisoners  were  driving  along  the  road  at  too 
rapid  a  pace,  considering  the  time  and  place,  and  were  conducting  themselves  in  a 
careless  and  negligent  way  in  the  management  of  the  horse  and  gig,  I  am  of  opin- 
ion that  such  conduct  amounts  to  illegality,  and  that  the  prisoners  must  be  fouad 
guilty  on  this  indictment,  whatever  may  have  been  the  negligence  of  the  deceased 
himself."  (m) 

Upon  a  trial  for  manslaughter  it  appeared  that  the  prisoner  was  standing  up  in  a 
spring  cart ;  the  reins  were  not  in  his  hands,  but  lying  on  the  horse's  l>ack ;  while 
the  horse  was  trotting  down  a  hill  with  the  cart,  the  deceased,  a  child  about  three 
years  old,  ran  across  the  road  before  the  horse,  and  the  wheel  of  the  cart  knocked 
it  down  and  killed  it.  It  did  not  appear  that  the  prisoner  saw  the  child  before  the 
accident.  Erie.  J.,  told  the  jury,  that  if  the  prisoner  had  had  the  reins,  and  bj 
using  them  could  have  saved  the  child,  he  was  guilty  of  manslaughter;  but  if  they 
thought  he  could  not  have  saved  the  child  by  pulling  the  reins  or  otherwise  bj 
their  assistance,  they  must  acquit  him.(n) 

Where  on  an  indictment  for  manslaughter  it  appeared  that  the  deceased  was 
knocked  down  by  a  car  driven  by  the  prisoner,  and  great  numbers  were  in  the 
streets  at  the  time :  Perrin,  J.,  told  the  jury,  that  this  unusual  concourse  of  people, 
instead  of  offering  any  extenuation  for  the  prisoner,  or  diminishing  the  criminaiitj 
of  his  careless  driving,  if  they  found  it  to  have  been  such,  would  but  be  a  circum- 
stance to  add  to  it,  and  that  it  was  his  duty,  as  well  as  of  all  driving  upon  sneh 
occasions,  to  take  more  than  ordinary  precautions  against  accidents,  and  to  use  more 
than  ordinary  diligence  for  the  safety  of  the  public.(o) 

A  person  driving  a  carriage  is  not  bound  to  keep  on  the  ordinary  side  of  the 
road ;  but  if  he  do  not  do  so,  he  is  bound  to  use  more  care  and  diligence,  and  keep 
a  better  look-out,  that  he  may  avoid  any  concussion,  that  would  be  requisite  if  he 
were  to  confine  himself  to  his  proper  side  of  the  road.(|>) 

If  a  person,  riding  in  an  improper  and  furious  way  along  a  roaid,  cause  the  death  of 
a  person,  it  is  manslaughter;  but  if  two  persons  be  riding  in  such  an  improper  way, 
and  death  be  caused  by  the  second  after  the  first  has  passed,  the  first  is  not  respon- 

(m)  Reg.  V.  Longbottom,  3  Cox  0.  0.  439.  (n)  Reg.  v.  Dalloway,  2  Cox  C.  C.  273. 

(o)  Reg.  V.  Murray,  5  Cox  C.  C.  609. 

Ip)  Pluckweil  V,  Wilson,  5  C.  A  P.  375  (24  E.  C.  L.  R.),  Alderson,  B.  In  Christi»n'« 
note,  1  Bl.  Com.  74,  it  is  said  'Uhat  the  law  of  the  road  Is  that  horses  and  carrisg^ 
should  respectively  keep  the  left  side  of  the  road,  and  consequently  in  meeting  sboald 
pass  each  other  on  the  whip  hand,"  and  be  adds  that  Judges  have  *'  so  far  confirmed  itM 
to  declare  frequently  at  nisi  prius  that  he  who  disregards  this  saiatarj  rale  is  answerable 
in  damages  for  all  the  consequences/'  and  he  cites  Leame  v.  Bray,  3  East  R.  593^ 
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sible.  A.  and  B.  were  riding  on  horseback,  at  a  very  rapid  pace  along  the  highway ; 
the  deceased,  who  was  also  on  horseback,  drew  off  his  horse  as  far  from  the  middle  of 
the  road  as  the  place  would  allow :  A.  passed  by  him  without  any  accident ;  but 
B/s  horse  and  the  horse  of  the  deceased  came  in  collision,  and  both  the  deceased 
and  *B.  were  thrown,  and  the  deceased  killed.  Patteson,  J. :  *^  I  think  that  r^teoyn 
if  two  are  riding  fast,  and  one  of  them  goes  by  without  doing  any  injury  to  ^ 
any  one,  he  is  not  answerable  because  the  other,  riding  equally  fast,  rides  against 
some  one,  and  kills  him.  A.,  therefore,  must  be  acquitted.  If  you  think  that  B. 
was  riding  in  an  improper  and  furious  way,  and  rode  against  the  deceased,  he  is 
guilty  of  manslaughter ;  but  if  you  think  that  the  deceased's  horse  was  unruly,  and 
got  into  the  way,  you  ought  to  acquit.'X^') 

Those  who  navigate  a  river  improperly,  either  by  too  much  speed,  or  by  negli- 
gent conduct,  are  as  much  liable,  if  death  ensues,  as  those  who  cause  it  on  a  public 
highway,  either  by  furious  driving  or  by  negligent  conduct.  An  inquisition  charged 
that  the  prisoner  did  ^^  propel  and  force''  a  vessel  against  a  skiff,  whereby  the 
deceased  was  drowned.  The  counsel  for  the  prosecution,  in  opening  the  case,  said, 
that  he  apprehended  that  the  rule  as  to  traversing  the  river  Thames  was  the  same 
as  that  applicable  to  the  mode  of  passing  along  any  of  the  Queen's  common  high- 
ways :  therefore  if  the  speed  at  which,  or  the  manner  in  which,  the  prisoners  were 
navigating  the  vessel,  and  were  proceeding  before  they  saw  the  skiff,  was  such  as  to 
prevent  them,  after  they  did  see  it,  from  stopping  in  time  to  prevent  mischief  to  the 
person  in  it,  they  would  be  responsible  for  the  offence  of  manslaughter,  if  his  death 
nappened  in  consequence ;  if,  on  a  misty  night,  the  prisoners  were  proceeding  at 
such  a  rate  that  they  could  not  stop  in  time,  their  so  proceeding  was  illegal,  and,  as 
death  ensued,  they  were  responsible.  Parke,  B. :  "  You  have  stated  the  law  most 
correctly.  There  is  no  doubt  that  those  who  navigate  the  Thames  improperly, 
either  by  too  much  speed,  or  by  negligent  conduct,  are  as  much  liable,  if  death  en- 
sues, as  those  who  cause  it  on  a  public  highway,  either  by  furious  driving  or  negli- 
gent conduct."(r) 

On  an  indictment  for  manslaughter  it  appeared  that  the  prisoner  was  a  pilot,  and 
was  on  board  a  Portugese  barque  sailing  down  the  Thames;  the  barque  was  manned 
entirely  by  Portugese,  who  did  not  understand  English  or  nautical  directions.  The 
deceased  was  shrimping  in  a  small  boat,  and  while  such  occupation  is  going  on,  the 
boat  is  kept  motionless  by  the  shrimp  net.  When  the  barque  was  about  a  quarter 
of  a  mile  distant  the  boat  made  a  signal  to  her,  and  when  she  was  within  twenty 
yards,  the  deceased  hailed  h^r.  The  prisoner  called  to  the  Portugese  helmsman  to 
turn  the  vessel  to  the  starboard,  but  the  helmsman,  not  understanding  the  prisoner's 
directions  steered  to  the  larboard ;  the  barque  struck  the  deceased  and  killed  him. 
Lord  Denman,  C.  J.,  after  consulting  Alderson,  B.,  told  the  jury :  ^^  The  law  is,  that 
if  the  prisoner  has  produced  the  death  by  any  conduct  of  his,  he  is  guilty  of  man- 
slaughter. It  appears  to  me  that  he  was  the  person  guiding  and  directing  the  vessel, 
and  that  he  is  responsible  for  its  management.  It  is  extremely  unfortunate  that  he 
did  not,  in  the  first  instance,  make  the  foreigners  understand  such  simple  directions 
as  starboard  and  larboard.  You  will  consider  whether  there  was  some  negligence 
upon  the  part  of  the  prisoner  in  not  making  the  foreigners  understand  thoroughly. 
I  take  your  opinion  whether  he  was  '''guilty  of  negligence  in  this  respect,  and  r^ico^o 
whether  that  negligence  caused  the  death.  If  you  think  so,  you  will  find  ^ 
him  guilty."(«) 

In  order  to  convict  the  captain  of  a  steamer  of  manslaughter  in  causing  a  death 
by  running  down  another  vessel,  there  must  be  some  act  of  personal  misconduct  or 
personal  negligence  shown  on  his  part.  The  captain  and  pilot  of  a  steamer  were 
indicted  for  manslaughter  in  causing  a  death  by  running  down  a  smack,  and  it 
appeared  that  at  the  time  the  steamer  started  there  was  a  man  forward  in  the  fore- 
castle to  keep  a  look-out,  but  at  the  time  when  the  accident  happened,  which  was 
about  an  hour  aflerwards,  the  captain  and  pilot  were  both  on  the  bridge  which 
communicates  between  the  paddle-boxes ;  the  night  was  dark,  and  it  was  raining 

(g)  Rex  V.  Mastin,  6  C.  &  P.  396  (25  E.  C.  L.  R.),  Patteson,  J. 
(r)  Reg.  tf.  Taylor,  9  C.  A  P.  672  (38  E.  C.  L.  R.). 
(<)  Reg.  V.  Spence,  1  Cox  C.  C.  352. 


873  Of  Manslauohteiu  [book  m. 

hard ;  the  steamer  had  a  light  at  each  end  of  the  topsail  yard ;  an  oyster  smack,  on 
hoard  which  the  deceased  was,  was  coming  up  the  Thames  without  any  light  on 
board ;  the  deceased  was  below :  a  boy  who  was  on  board  the  smack  stated  that 
when  the  steamer  struck  the  smack  he  got  on  board  the  steamer,  and  found  nobody 
forward ;  other  witnesses  were  present  to  show  that  no  person  was  forward  on  the 
look-out  at  the  time.  Park,  J.  A.  J. :  "  Then  the  captain  is  not  responsible  in 
felony ;  it  is  the  fault  of  the  person  who  ought  to  be  there,  and  who  may  have  dis- 
obeyed orders ;  if  the  captain  leaves  the  pilot  on  the  paddle-box,  as  he  did  here,  he 
is  not  criminally  responsible.  In  a  criminal  case  every  man  is  answerable  for  his 
own  acts ;  there  must  be  some  personal  act ;  these  persons  may  be  civilly  respon- 
sible." Alderson,  B.,  "  If  you  could  show  that  there  was  a  man  at  the  bow,  and 
that  the  captain  had  said,  ^  Come  away,  it's  no  matter  about  looking  out,*  that  would 
be  an  act  of  misconduct  on  his  part.  If  you  can  show  that  the  death  of  the  de- 
ceased was  the  result  of  any  act  of  personal  misconduct  on  the  part  of  the  captain, 
you  may  convict  him.''  Park,  J.  A.  J.,  ^^  Supposing  he  had  put  a  man  there,  and 
had  gone  to  lie  down,  and  the  man  had  walked  away,  do  you  mean  to  say  he  would 
be  criminally  responsible  ?  And  you  must  carry  it  to  that  length,  if  you  mean  to 
make  anything  of  it."  Alderson,  B.,  ^^  I  think  this  case  has  arrived  at  its  termina- 
tion ;  there  is  no  act  of  personal  misconduct  or  personal  negligence  on  the  part  of 
these  persons  at  the  bar."(^) 

To  make  the  captain  of  a  vessel  guilty  of  manslaughter  in  causing  a  person  to  be 
drowned,  by  running  down  a  boat,  the  prosecutor  must  show  some  act  done  by  the 
captain  ;  and  a  mere  omission  on  his  part,  in  not  doing  the  whole  of  his  duty,  is 
*8741  °^^  sufficient :  but  if  there  be  sufficient  light,  and  the  captain  of  a  '^'steamer 
^  is  either  at  the  helm,  or  in  a  situation  to  be  giving  the  command,  and  does 
that  which  causes  the  injury,  he  is  guilty  of  manslaughter.  Upon  an  indictment 
against  the  captain  of  a  steamer  for  manslaughter  in  causing  a  death  by  runniog 
down  a  boat,  the  counsel  for  the  prosecution,  in  opening  the  case,  said,  if  a  party 
engaged  in  a  lawful  occupation  is  guilty  of  wilful  misconduct,  or  of  gross  negligence, 
it  is  manslaughter.  Park,  J.  A.  J.,  **  You  must  show  some  act  done ;  you  rather 
state  it  as  if  a  mere  omission  on  the  part  of  the  prisoner  in  not  doing  the  whole  of 
his  duty  would  be  enough :  and  we  are  of  opinion  that  is  not  sufficient.  I  have  no 
hesitation  in  saying,  that  if  there  was  sufficient  light,  and  the  captain  himself  was 
at  the  helm,  or  in  a  situation  to  be  giving  the  command,  and  did  that  which  caused 
the  accident^  he  would  be  guilty  of  manidaughter."  Alderson,  6.,  ^^  There  must  be 
some  personal  act  In  the  case  of  a  coach,  the  coachman  is  driving  animals,  and 
in  the  case  of  the  captain,  he  is  governing  reasonable  beings."  It  appeared  in  en- 
dence  that  the  deceased  and  two  other  persons  were  in  a  small  boat  going  down  the 
river,  when  a  small  steamer  used  for  towing,  of  which  the  prisoner  was  master,  met 
them,  and,  notwithstanding  their  shouting,  struck  the  boat,  and  nearly  cut  it  in  two, 
in  consequence  of  which  the  deceased  was  drowned ;  the  waterman  proved  that  he 
and  the  captain  were  on  the  starboard  side  of  the  windlass,  and  two  other  men  were 
on  the  larboard  side ;  that  the  captain  did  not  leave  his  place  once,  and  the  mate 
was  at  the  helm,  and  remained  there  till  after  the  accident;  that  the  engine  was  all 
open,  and  worked  on  deck,  and  made  a  great  noise ;  that  he  did  not  hear  the  shouts 
ing  in  time  to  do  anything  to  avert  the  accident.  Park,  J.  A.  J.,  "  This  case  has 
come  to  itfi  end ;  at  the  outside  it  can  only  be  considered  as  one  of  those  accidents 

(0  Rex  V.  Allen,  Y  C.  ft  P.  153  (32  B.  G.  L.  R.).  Qumre,  whether  this  case  amoants  to 
more  than  this:  that  the  captain  had  placed  a  proper  person  forward,  who  had  left  his 
post  without  the  captain  perceiving  it?  In  opening  the  case,  Ryland  said,  the  questioo 
will  be  whether  there  was  a  su£Sciently  cautious  and  careful  look-out  kept  by  the  people 
on  board  the  steamer.  Alderson,  B.,  "  Tou  put  it  as  a  case  of  a  negligent  act  of  omissioo. 
I  have  great  doubt  whether  that  amounts  to  manslaughter;  not  keeping  a  good  look-oat 
is  a  negligent  act  of  omission.''  Ryland,  "  The  steerinjc  in  a  particular  and  improper 
direction,  in  consequence  of  not  keeping  a  good  look-out,  is  an  act  of  commission. 
Alderson,  B.,  **  It  may  be ;  but  it  is  very  difficult  to  make  felony  out  of  a  negligent  act  of 
omission,  unless  the  party  is  bound  by  law  to  do  the  act  omitted,  as  providing  food  for  • 
person  of  tender  years."  At  the  conclusion  of  the  case  a  juryman  asked,  **  Is  the  captsiB 
bound  to  have  a  person  on  the  look-out?"  Alderson,  B.,  "Civilly  he  it,  but  not  crimi- 
nally."   See  anitf  p.  750 ;  Fost.  322. 
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which  will  happen  in  a  river  navigation ;  it  ap[>ear8  that  they  kept  a  proper  look- 
out ;  there  were  several  persons  on  deck  at  the  time."(^) 

Where  an  indictment  for  manslaughter  alleged  that  the  prisoner  was  employed 
to  superintend  and  keep  in  motion  the  working  of  an  engine  at  a  colliery  for  pump- 
ing out  the  water  from  the  colliery,  and  thereby  keeping  a  clear  course  for  the 
passage  of  air  and  the  dispersing  of  foul  air,  and  that  the  prisoner  neglected  to 
superintend  and  keep  in  motion  the  working  of  the  engine,  and  did  thereby  prevent 
%  clear  course  being  left  for  the  passage  of  the  air,  and  did  cause  noxious  gases  to 
accumulate,  and  then  went  on  to  state  that  an  explosion  took  place  and  death 
ensued ;  it  was  proved  that  there  was  an  old  and  new  mine,  and  between  the  two 
there  was  a  passage  for  the  air  from  the  old  to  the  new  mine,  and  in  the  old  mine 
there  was  an  engine  which  was  used  for  the  purpose  of  pumping  the  water  out  of 
that  mine,  in  order  that  the  passage  between  the  two  mines  might  be  kept  clear, 
and  the  prisoner,  an  engineer,  had  been  employed  to  work  this  engine,  but  he  had 
absented  himself  from  his  duty  for  three  days,  during  which  the  engine  did  not 
work,  and  the  consequence  was  that  the  water  collected  in,  and  prevented  the  air 
from  circulating  through,  the  passage  between  the  mines,  thereby  occasioning  an 
accumulation  of  foul  air,  which  exploded  and  caused  the  death.  It  was  objected 
that  the  charge  in  the  indictment  was  no  more  than  a  nonfeasance,  and  did  not 
disclose  any  act  of  misfeasance ;  and  that  *acts  of  mere  nonfeasance  did  not 
make  a  man  criminally  responsible.(v)  Wightman,  J.,  was  of  opinion  that 
the  facts  as  charged  did  not  constitute  an  indictable  offence,  observinsr  that  the  in- 
dictment contained  no  direct  allegation  that  it  was  the  duty  of  the  prisoner  to  do 
that  which  he  was  alleged  to  have  neglected  to  do. (to) 

An  indictment  for  manslaughter  alleged  that  it  was  the  duty  of  the  prisoner  to 
cause  to  be  ventilated  a  coal  mine,  and  to  cause  it  to  be  kept  free  from  noxious 
gasep,  and  that  the  prisoner  feloniously  omitted  to  cause  the  mine  to  be  ventilated, 
and  that  the  noxious  gases  accumulated  and  exploded,  whereby  the  deceased  was 
killed.  It  appeared  that  the  deceased  was  killed  by  the  explosion  of  fire-damp  in  a 
colliery,  of  which  the  prisoner  was  a  sort  of  manager,  and  it  was  imputed  on  the 
part  of  the  prosecution  that  this  explosion  would  have  been  prevented  if  the  pris- 
oner had  caused  an  air-heading  to  have  been  put  up,  as  it  was  his  duty  to  have 
done.  For  the  defence  it  was  attempted  to  be  proved  that  it  was  the  duty  of  one  of 
the  persons  killed  to  have  reported  to  the  prisoner  that  an  air-heading  was  required, 
and  that  he  had  not  done  so.  In  summing  up,  Maule,  J.,  said,  "  The  questions  for 
TOO.  to  consider  are,  whether  it  was  the  duty  of  the  prisoner  to  have  directed  an  air- 
neading  to  be  made  in  this  mine ;  and  whether,  by  his  omitting  to  do  so,  he  was 
guilty  of  a  want  of  reasonable  and  ordinary  precaution.  If  you  are  satisfied  that  it 
was  the  plain  and  ordinary  duty  of  the  prisoner  to  have  caused  an  air-heading  to  be 
made  in  this  mine,  and  that  a  man  using  reasonable  diligence  would  have  done  it, 
and  that,  by  the  omission,  the  death  of  the  decased  occurred,  you  ought  to  find  the 
prisoner  guilty  of  manslaughter.  It  has  been  contended  that  some  other  persons 
were,  on  this  occasion,  also  guilty  of  neglect;  still,  assuming  that  to  be  so,  their 
neglect  will  not  excuse  the  prisoner ;  for  if  a  person's  death  be  occasioned  by  the 
neglect  of  several,  they  are  all  guilty  of  manslaughter ;  and  it  is  no  defence  for  one, 
who  was  negligent,  to  say  that  another  was  negligent  also,  and  thus,  as  it  were,  to 
try  to  divide  the  negligence  among  them."(x) 

Upon  an  indictment  for  manslaughter  it  appeared  that  the  prisoner  was  an  en- 
gineer, and  his  duty  was  to  manage  a  steam  engine  employed  for  the  purpose  of 
drawing  up  miners  from  a  coal  pit;  and  when  the  skip  containing  the  men  arrived 
at  the  pit's  mouth  his  duty  was  to  stop  the  revolution  of  the  windlass,  so  that  the 
men  might  get  out.  On  the  day  in  question  he  deserted  his  post,  leaving  the 
engine  in  charge  of  an  ignorant  boy,  who,  before  the  prisoner  went  away,  declared 


i; 


fn)  Rex  V.  Green,  Y  C.  &  P.  156  (32  E.  C.  L.  R.). 

[«)  Reg.  V.  Green,  tupra^  was  cited. 

(w)  Reg.  o.  Barrett,  2  C.  &  K.  343  (61  E.  C.  L.  R.).  This  case  was  before  Reg.  v. 
Biigb^B,  poit^  p.  877,  and  Reg.  o.  Lowe,  poai^  p.  876. 

(x)  Reg.  V.  Haines,  2  C.  k  K.  368  (61  E.  G.  L.  R.).  See  Reg.  v,  Swindall,  2  G.  ft  K.  230, 
CfUe,  p.  870,  as  to  the  last  point. 
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himself  to  the  prisoner  to  be  utterly  incompeteDt  to  manage  such  a  steam  engine  as 
the  one  intrusted  to  him.  The  prisoner  neglected  this  warning,  and  threatened  the 
boy,  in  case  he  refused  to  do  as  he  was  ordered.  The  boy  superintended  the  rais- 
ing of  two  skips  from  the  pit  with  success;  but  on  the  arrival  at  the  pit's  mouth* 
^QP*/.-.  of  a  third,  containing  four  men,  he  was  unable  to  stop  the  engine,  and  the 
-^  skip  being  drawn  over  the  pulley,  one  of  the  men  was  thrown  down  *the 
shaft  of  the  pit,  and  killed  on  the  spot.  The  engine  could  not  be  stopped,  ^^  in  con- 
sequence of  the  slipper  being  too  low,"  an  error  which  any  competent  engineer  could 
have  rectified,  but  which  the  boy  in  charge  of  the  engine  could  not.  For  the  pri- 
soner it  was  contended  that  a  mere  omission  or  neglect  of  duty  could  not  render  a 
man  guilty  of  manslaughter.^^)  Lord  Campbell,  C.  J.,  "  I  am  clearly  of  opinion  that 
a  man  may,  by  a  neglect  of  duty,  render  himself  liable  to  be  convicted  of  man- 
slaughter, or  even  of  murder."(2;) 

Upon  an  indictment  for  manslaughter  it  appeared  that  the  prisoner  was  a  banks- 
man at  the  top  of  a  shaft  of  a  colliery,  where  there  was  an  engine  and  ropes  to  send 
down  bricks  and  materials  in  a  bucket,  and  draw  up  the  empty  baskets.    It  was  his 
duty  to  send  down  materials,  and  to  superintend  the  proper  letting  down  of  the 
buckets,  and  to  place  the  stage  hereafler  mentioned.     The  buckets  were  run  on  a 
truck  on  to  a  movable  stage  over  half  of  the  area  of  the  top  of  the  shafl,  and  there 
the  bucket  was  attached  and  lowered  down,  the  stage  being  removed.    The  prisoner 
on  the  occasion  in  question  had  omitted  to  put  or  cause  to  be  put  the  stage  on  the 
mouth  of  the  shaft,  and  in  the  absence  of  the  stage  a  bucket  with  a  truck  and 
bricks  ran  along  the  tram-road,  into  the  shafl,  fell  down  the  pit,  and  killed  the  de- 
ceased.    It  did  not  appear  that  the  prisoner  was  directing  or  driving  the  wagon  at 
the  time.     It  was  lefl  to  the  jury  to  say  whether  the  accident  happened  by  negli- 
gence of  the  prisoner,  and  whether  that  negligence  arose  from  an  act  of  omission  or 
commission,  and  they  found  that  the  death  arose  from  the  negligent  omission  of  the 
prisoner  in  not  putting  the  stage  on  the  mouth  of  the  pit ;  and  upon  a  case  reserved  . 
Lord  Campbell,  C.  J.,  delivered  judgment:  "  We  are  of  opinion  that  this  conviction 
ought  to  be  affirmed.     It  was  the  duty  of  the  prisoner  to  place  the  stage  on  the 
mouth  of  the  shafl ;  the  death  of  the  deceased  was  the  direct  consequence  of  the 
omission  of  the  prisoner  to  perform  this  duty;  if  the  prisoner,  of  malice  afore- 
thought, and  with  a  premeditated  design  of  causing  the  death  of  the  deceased,  had 
omitted  to  place  the  stage  on  the  mouth  of  the  shafl,  and  the  death  of  the  deceased 
had  thereby  been  caused,  the  prisoner  would  have  been  guilty  of  murder.     Accord- 
ing to  the  common  law  form  of  an  indictment  for  murder  by  reason  of  the  omission 
of  a  duty,  it  was  necessary  that  the  indictment  should  allege  that  it  was  the  duty  of 
the  prisoner  to  do  the  act,  or  to  state  facts  from  which  the  law  would  infer  this 
♦8771   ^"^y-(^)     ^"^  ^^  ^®^  never  been  doubted  that  if  death  is  the  direct  conse- 
-•   quence  of  the  malicious  omission  of  the  ^performance  of  a  duty  (as  of  a 
mother  to  nourish  her  infant  child),  this  is  a  case  of  murder.     If  the  omission  was 
not  malicious,  and  arose  from  negligence  only,  it  is  a  case  of  manslaughter.     It  has 
been  held  that  to  make  the  captain  of  a  vessel  guilty  of  manslaughter  in  causing  a 
person  to  be  drowned  by  running  down  a  boat,  proof  of  a  mere  omission  on  his  pari 
to  do  the  whole  of  his  duty  is  not  sufficient. (6)     But  there  is  no  authority  for  the 

■ 

(y)  Rex  V.  Green,  anttj  p.  874,  and  Rex  v.  Allen,  antty  p.  873. 

(z)  Reg.  V.  Lowe,  3  G.  &  K.  123.  Lord  Campbell  discussed  this  case  with  the  Editor, 
and  they  fully  concurred  that  a  man  might  render  himself  equally  culpable  by  neglecting 
to  do  his  duty  as  by  a  wilful  act.  E.  g.  It  is  the  duty  of  a  pointsman  to  turn  the 
switches  on  the  approach  of  a  train,  and  he  wilfully  neglects  to  do  so,  whereby  an  acci- 
dent happens  and  a  man  is  killed  ;  another  man  wilfully  turns  some  points  with  which  he 
has  nothing  to  do,  and  a  death  occurs  ;  the  offence  of  the  one  is  precisely  the  same  m  that 
of  the  other.  A  man  who  wilfully  neglects  to  feed  his  infant  child  is  just  as  guilt/  of 
murder  as  if  he  poisoned  it.  Indeed,  it  has  been  truly  said,  that  "  between  wilful  mis- 
chief and  gross  negligence  the  boundary  line  is  hard  to  trace;  I  should  rather  say,  impos- 
sible. The  law  runs  them  into  each  other,  considering  such  a  degree  of  negligence  as 
some  proof  of  malice :"  per  Lord  Denman,  G.  J.,  Lynch  v.  Nurdin,  1  Q.  B.  29  (41  E.  G. 
L.  R.). 

(a)  Reg.  v.  Edwards,  8  0.  ft  P.  611  (34  E.  G.  L.  R.);  Rex  v.  Goodwin,  1  Bon.  G.  « 
M.  563. 

(6)  Rex  V.  Allen,  7  G.  &  P.  153  (32  E.  G.  L.  R.). 
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position  that  without  an  act  of  commission  there  can  be  no  manslaughter ;  and,  on 
the  contrary,  the  general  doctrine  seems  well  established,  that  what  constitutes  mur- 
der, being  by  desip:n  and  of  malice  prepense,  constitutes  manslaughter  where  arising 
•  from  culpable  negligence. "(c) 

The  prisoner  was  a  porter  at  the  Brighton  Station,  and  it  was  his  duty  to  start 
the  trains.  It  being  an  excursion  day,  three  up  trains  came  in  succession,  all  of 
them  late,  so  that  none  of  them  could  be  started  at  the  proper  time.  There  was  a 
rule  of  the  company  that  under  such  circumstances  no  train  should  be  started  at 
intervals  of  less  than  five  minutes  afler  the  preceding  one.  The  case  against  the 
prisoner  was  that  he  had  started  the  three  trains  so  that  there  was  only  an  mterval 
of  three  or  four  minutes  between  the  second  and  third  The  first  train  arrived 
safely  at  the  Clayton  Tunnel  (seven  miles  from  Brighton),  and  passed  safely 
through,  and  the  man  at  the  Brighton  end  of  the  tunnel,  when  it  entered,  tele- 
graphed ^^  train  in ;''  but,  owing  to  some  improper  working  of  the  signal  at  his  end 
became  confused,  and  on  the  arrival  of  the  second  train,  not  feeling  certain  that  he 
had  received  the  signal  which  authorized  him  to  send  on  the  second  train,  again 
telegraphed  **  train  in"  just  as  the  second  train  had  gone  into  the  tunnel.  Fearing 
that  the  signal  might  be  misunderstood,  he  showed  the  red  flag,  which  he  supposed 
the  second  train  had  not  seen,  but  which  had  the  effect  of  pulling  up  the  second 
train  in  the  tunnel.  He  again  telegraphed  to  ask,  ^'  is  that  train  out?"  upon  which 
the  man  at  the  north  end  of  the  tunnel,  supposing  that  this  referred  to  the  first 
train,  telegraphed  "  train  out,**  whereupon  the  porter  at  the  Brighton  end  of  the 
tunnel  sent  the  third  train  into  the  tunnel,  and  this  ran  into  the  second,  which  had 
come  to  a  standstill  in  consequence  of  seeing  the  red  flag.  Erie,  C.  J.,  is  reported 
to  have  told  the  grand  jury  that  ^*  they  must  be  satisfied  before  they  found  the  bill 
that  there  was  a  prt'md  facte  case  of  such  criminal  negligence  as  had  been  the 
proximate  and  efficient  cause  of  the  catastrophe.  The  negligence  imputed  appeared 
to  be  the  sending  on  one  train  afler  another  in  a  shorter  interval  of  time  than, 
according  to  the  rules,  he  ought  to  have  done.  A  mistake,  indeed,  was  said  to  have 
arisen  from  the  negligence  of  the  defendant.  Still,  if  the  particular  negligence  im- 
puted to  the  prisoner  appeared  not  to  have  been  the  proximate  cause  of  the  catas- 
trophe, the  bill  for  manslaughter  ought  not  to  be  found ;  and  if  it  appeared 
that  other  causes  had  intervened,  the  prisoner's  negligence  would  not  have  been  the^ 
proximate  and  efficient  cause  of  the  deaths  which  had  occurred.  That  this  was  in 
entire  accordance  with  the  authorities  will  appear  from  the  most  ^recent  r^eo^o 
cat^es.  The  case  is  to  be  clearly  distinguished  from  that  of  joint  negli-  ^ 
gence.  It  is  indeed  well  settled  that  it  is  no  defence  in  a  case  of  manslaughter  that 
tibe  death  was  caused  by  the  negligence  of  others  as  well  as  by  that  of  the  prisoner ; 
for  if  the  death  of  the  deceased  be  caused  partly  by  the  negligence  of  others,  the 
prisoner  and  all  those  others  are  guilty  of  nianslaughten"(cf) 

(c)  Reg.  V.  Haghes,  D.  k  B.  C.  C.  248.  This  case  was  not  argued ;  but  the  opinion 
here  expressed  is  in  entire  accordance  with  the  conclusion  arrived  at  in  Reg.  v.  Lowe, 
iupra, 

(d)  Reg.  V.  Ledger,  2  F.  &  F.  857.  Erie,  C.  J.,  then  referred  to  Reg.  v.  Haines,  tupra^  and 
Reg.  V.  Barrett,  supra.  The  great  importance  of  placing  the  culpability  of  railway  officials 
in  a  clear  light  has  caused  the  following  remarks,  in  which  the  words  '*  neglect"  and 
**  negligence"  are  always  used  as  importing  such  a  degree  of  culpability  as,  if  death  ensue 
from  it,  the  offence  would  amount  to  manslaughter  at  least.  First,  then,  a  clear  distinc- 
tion exists  between  negligence  and  a  wiltul  act — a  distinction  well  illustrated  by  the  nu- 
merous cases,  in  which  the  rule  has  been  established,  that  the  master  is  answerable  for 
the  negligent^  but  not  for  the  tcilful  act  of  his  servant.  And  it  should  seem  that  if  a  rail- 
way official  deliberately  starts  a  train  in  direct  opposition  to  the  orders  he  has  received, 
this  is  a  wilful  act,  and  that,  as  it  is  an  intentional  violation  of  his  duty,  it  ought  to  be 
considered  precisely  in  the  same  light  as  if  it  were  done  by  a  person  who  bad  no  author- 
ity whatever  to  interfere  with  the  train  Next,  where  a  train  is  started  before  its  proper 
time,  and  it  runs  into  another  train  and  kills  a  person,  it  seems  that,  whether  the  starting 
of  the  train  be  considered  as  a  wilful  or  negligent  act,  the  starter  of  the  train  is  guilty  of 
manslaughter.  If  the  accident  would  not  have  happened  if  the  train  had  not  been  started 
till  its  proper  time,  the  case  seems  clear  from  doubt ;  for  there  the  too  early  starting  of 
the  train  is  manifestly  the  cause  of  the  death  ;  and  supposing  the  accident  would  have 
happened  had  the  train  been  started  at  the  proper  time,  still  the  death  was  caused  at  the 
tm€  when  it  occurred  by  the  culpable  conduct  of  the  starter  of  the  train  ;  in  other  ^q\^^ 
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Od  an  indictment  for  manslaughter  against  an  engine-driver  and  fireman  of  a 
railway,  it  appeared  that  hj  the  general  rules  of  the  company  the  fireman  was  always 
to  follow  the  directions  of  the  engine-driver,  but  both  of  them  had  the  duiy  of 
looking  out,  the  engineman  being  directed  to  attend  to  and  act  upon  signals,  the 
fireman  obeying  his  directions.  There  was  a  regular  system  of  signals,  in  which  a 
red  flag  by  day  showed  that  the  train  must  stop  instantly.  On  Ascot  race  day 
special  instructions  were  issued,  which  materially  differed  from  the  regular  rules, 
and  by  them  the  red  signal  did  not  mean,  as  it  usually  did,  '^  Stop,"  but  only 
^^  Danger,"  and  that  meant  that  the  engine  should  proceed  with  caution.  The  rules 
prohibited  engines  from  running  tender  foremost ;  but  there  was  no  turn-table  at 
Ascot,  and  the  engines  consequently  returned  with  their  tenders  foremost.  The 
return  trains  were  started  at  irregular  intervals  of  about  five  minutes  by  the  station- 
master  and  traffic  manager  at  Ascot.  One  of  them  stopped  at  Egham,  and  about 
five  minutes  afterwards  another  was  started  from  Ascot.  The  prisoners,  who  had 
charge  of  it,  did  not  know  that  the  preceding  train  would  stop  at  Egham ;  the  stop- 
page delayed  it  two  or  three  minutes ;  when  the  prisoners'  train  passed  the  two 
stations  before  Egham  the  signal  was  red.  There  was  contradictory  evidence  as  to 
the  pace  their  trains  went ;  but,  afler  passing  the  auxiliary  signal  before  reaehiog 
Egham,  the  speed  was  slackened.  The  prisoners'  train,  not  having  to  stop  at 
Egham,  went  right  through  the  station ;  a  minute  or  two  afterwards  the  engineer 
saw  the  preceding  train,  and  tried  to  stop  his  train,  but  they  did  not  succeed  in 
stopping  the  train  before  it  ran  into  the  other  train,  and  caused  the  death  of  several 
persons.     Willes,  J.,  held  that  in  a  criminal  prosecution  an  inferior  officer  must  be 

the  death  arose  from  the  culpable  act  of  the  starter  of  the  train,  and  sooner  than  it  other- 
wise would  have  done,  and  the  case  seems  to  be  very  similar  to  those  where  the  death  of 
a  person  is  accelerated  by  violence  (ante,  p.  702),  and  which  establish  the  principle,  th«t 
if  a  man  is  caused  by  a  wrongful  act  to  die  at  any  time  earlier  than  he  otherwise  wonld 
have  done,  it  is  a  case  of  manslaughter,  and  if  the  accelerating  the  death  of  a  sick  man 
be  such  an  offence,  it  is  not  easy  to  suggest  a  reason  why  the  accelerating  the  death  of  a 
healthy  man  is  not  so  also.     It  must  also  be  observed,  that  in  such  a  case  all  that  is  cer- 
tain is  what  has  actually  happened ;  it  is  mere  speculation  what  might  have  happened  if 
the  train  had  been  started  at  its  proper  time :  the  mere  shifting  of  the  deceased  from  one 
seat  to  another  might  have  saved  his  life.    Nor  is  it  any  excuse  that  the  train  which  was 
run  into  was  met  with  at  a  place  at  which  it  would  not  have  been  but  for  the  wilful  or 
negligent  act  of  some  other  person  ;  the  answer  to  this  excuse  is,  that  the  time  for  start- 
ing having  been  fixed  expressly  for  the  purpose  of  preventing  the  podsihility  of  such  acci- 
dents, whether  they  might  arise  from  the  preceding  train  being  met  with  on  the  line 
through  negligence  or  otherwise,  it  does  not  lie  in  the  starter's  mouth  to  excuse  his  own 
wrongful  act  by  such  a  wilful  or  negligent  act  of  another.     Lastly,  it  is  submitted  that 
the  clear  rule  of  law  is,  that  every  one  who  contributes  by  his  wilful  or  negligent  act  to 
the  death  of  a  man  is  guilty  of  manslaughter,  although  there  be  no  community  of  purpose 
or  action  between  them,  and  although  the  act  of  the  one  may  be  proximate  to,  and  the 
acts  of  the  others  remote,  from  the  immediate  cause  of  death  ;  and  that  the  only  correct 
question  in  these  cases  is,  whether  the  act  did  in  any  way  whatever  contribute  to  the 
death.     In  Reg.  v.  Haines,  the  prisoner's  duty  was  to  cause  an  air-heading  to  be  put  in  a 
mine ;  and  it  was  alleged  to  be  the  duty  of  another  person  to  report  to  the  prisoner  that 
an  air-heading  was  wanting — two  such  totally  different  duties,  that  the  neglect  of  either 
could  not  possibly  be  the  joint  neglect  of  the  two  parties.    Now  Maule,  J.,  said,  ^'  It  has 
been  contended  that  some  other  persons  were  also  guilty  of  neglect  *,  still,  assuming  that 
to  be  so,  their  neglect  will  not  excuse  the  prisoner,  for  if  a  ptrson^t  de€Uh  be  occatumed  bg 
the  neglect  of  severaly  they  are  all  guUty  of  mantlaughter ;  and  it  is  no  defence  for  one  who 
was  negligent  to  say  that  another  was  negligent  also,  and  thus,  as  it  were,  try  to  divide 
the  negligence  among  them."  This  decision  is  directly  against  there  being  any  limitation 
to  joint  negligence  or  proximate  negligence,  and,  as  far  as  it  goes,  entirely  supports  the 
position  above  laid  down.*  Suppose  three  railway  officials  each  negligently  turned  three 
different  sets  of  points  at  A.,  B.  and  C,  and  that  the  result  was  an  accident  and  death,  it 
is  submitted  that  all  of  them  would  be  guilty  of  manslaughter,  provided  the  act  of  each 
contributed  in  any  degree  to  the  accident.     So  again,  suppose  A.  and  B.  each  negligently 
turned  the  points  for  two  different  trains,  so  that  the  trains  were  caused  thereby  to  ran 
into  each  other,  can  it  admit  of  doubt  that  both  would  be  responsible  for  the  retail?    la 
Reg.  V.  Barrett,  ante,  p.  875,  the  decision  turned  on  the  defect  in  the  indictment,  which, 
being  in  the  old  form,  contained  no  allegation  that  it  was  the  prisoner's  duty  to  do  that 
which  he  was  alleged  to  have  neglected  to  do.    See  also  Reg.  v,  Swindall,  ««!«,  p.  870; 
and  Reg.  o.  Longbottom,  ante^  p.  871,  as  to  the  negligence  of  the  deceased  fonniBg  ao 
excuse. 
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held  justified  in  obeying  the  directions  of  a  superior  not  obviously  improper  or  con- 
trary to  law  ;  that  is,  if  an  inferior  officer  acted  honestly  upon  what  he  might  not 
unreasonably  deem  to  be  the  effect  of  the  orders  of  his  superior,  he  would  not  be 
guilty  of  culpable  negligence,  these  orders  not  appearing  to  him,  at  the  time,  to  be 
improper  or  contrary  to  law.  It  appeared  that  the  prisoners  had  nothing  to  do 
with  the  general  management  or  regulation  of  the  traffic,  and  their  duty  was  to 
obey  the  special  instructions  issued  to  them  as  well  as  they  could,  presuming  there 
was  no  apparent  illegality  in  them ;  and  in  that  case,  provided  they  put  the  best 
construction  they  could  upon  them,  and  acted  honestly  in  the  belief  that  they  were 
carrying  them  out,  they  were  not  criminally  responsible  for  the  result.  In  a  civil 
case  they  might  be  responsible,  but  not  criihinally.  As  to  the  fireman,  as  he  was 
bound  to  follow  the  direction  of  the  engineman,  there  was  no  case.  The  jury  then 
interposed,  and  said  that  they  were  all  of  opinion  that  there  was  no  case  of  culpable 
negligence  against  either  of  the  prisoners.  Willes,  J.,  said  he  was  quite  of  the 
same  opinion,  and  thought  that  the  prisoners  ought  not  be  convicted  on  a  criminal 
charge.  They  had  instructions  of  an  unusual  kind,  and  were  doing  their  best  at 
the  time  to  prevent  an  accident;  that  is,  they  were  trying  to  put  on  the  break  so 
near  to  the  time  when,  according  to  any  view,  they  could  be  expected  to  have  done 
so,  that  they  can  hardly  be  deemed  guilty  of  culpable  negligence.  They  only  saw 
a  red  signal,  and  that,  according  to  their  special  instructions,  did  not  mean  ^^  Stop.'' 
There  was  no  symptom  of  danger ;  they  did  not  know  that  the  other  train  had 
stopped  at  Egham,  and  they  had  no  instructions  to  do  so ;  and  so  they  went  right 
on,  although  a  minute  afterwards  they  did  their  best  to  stop  the  train.  The 
arrangement  was  such  as  could  not  but  cause  imminent  danger  of  the  second  train 
running  into  the  first,  which  had  passed  only  five  or  six  minutes  before,  and  had 
stopped  three  minutes  at  Egham.  He  therefore  concurred  in  the  verdict.  In  the 
course  of  the  case,  Willes,  J.,  also  held  that  a  witness  could  not  be  asked  to  give 
an  explanation  as  to  his  construction  of  the  effect  of  the  rules.  The  rules  were  in 
writing,  and  must  speak  for  themselves,  and  the  judge  must  declare  their  meaning. 
The  special  rules,  if  not  consistent  with  the  general  rules,  must  override  them,  but 
their  construction  was  for  the  judge.  And  that  an  officer  of  the  Board  of  Trade 
could  not  be  asked  his  opinion  on  the  mode  of  conducting  the  traffic  (which  rather 
affcct^l  the  company  than  the  prisoners),  nor  whether  in  his  judgment,  as  a  man  of 
experience,  the  driver  of  the  engine  ought  to  be  convicted  of  negligence,  nor  (it 
seems)  whether,  in  his  opinion,  the  driver  had  kept  a  sufficient  look-out  ahead ;  but 
that  he  might  be  asked  whether,  supposing  the  train  was  going  about  forty  miles 
an  hour,  it  could  have  been  stopped. (Jcf) 

*Where  on  a  trial  for  manslaughter  it  was  stated  that  the  deceased  was  ri^ong 
the  stoker  on  board  a  steam  tug,  of  which  the  prisoners  were  the  captain  and  *- 
engineman ;  the  steam  tug  had  exploded  and  killed  the  deceased  whilst  the  prison- 
ers, with  the  deceased,  were  the  only  persons  on  board.  It  was  afterwards  dis- 
covered that  the  lever  of  the  safety  valve  was  so  tied  down  by  weights  that  it  could 
not  act  as  a  safety  valve.  There  was  therefore  considerably  more  pressure  on  the 
boiler  plates  than  they  could  bear.  There  was  a  government  valve,  one  of  the  keys 
to  the  lock  of  which  was  kept  by  a  government  inspector,  and  the  other  ought  to 
have  been  in  possession  of  the  captain  ;  but  there  was  no  proof  that  he  had  the  key 
at  the  time  of  the  explosion.  It  was  afterwards  found  that  this  valve  was  in  such 
a  state  that  it  could  not  work.  If  it  had  been  working,  no  mischief  could  have 
occurred.  At  the  time  of  the  explosion  the  tug  was  racing  with  a  steamer,  and  had 
been  so  for  some  time.  Against  the  captain  it  was  urged  that  he  had  the  control 
of  the  tug,  and  that  he  was  guilty  of  culpable  neglect  in  not  seeing  that  the  govern- 
ment valve  was  put  into  working  order,  or  in  allowing  the  other  valve  to  be  in  a 
state  in  which  it  could  not  work.  As  to  the  engineer,  it  was  his  duty  to  attend  to 
the  working  of  the  engine,  and  he  was  bound  to  see  that  too  much  steam  was  not 
generated.  Hill.  J.,  held  that  there  was  no  case  for  a  conviction.  There  was  a 
difficulty  to  show  that  either  of  the  prisoners  was  in  a  position  to  see  that  the 
government  valve  was  out  of  order ;  and  there  was  nothing  inconsistent  with  tho 
assumption  that  the  deceased  himself  could  see  it  to  be  out  of  order ;  and  it  was 
perfectly  possible  that  he  might  have  put  tho  valve  in  order  without  the  interven- 

(dtf)  Reg.  9.  Trainer,  4  F.  Ik  F.  \0^« 
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tion  of  cither  of  the  prisoners ;  if  so,  it  was  clear  that  a  felony  could  not  be  made 
out.(e) 

On  an  indictment  for  manslaughter  it  appeared  that  thirteen  persons  embarked 
in  a  boat,  besides  two  watermen,  of  whom  the  prisoner  was  one;  two  witnesses 
proved  that  by  the  swell  of  a  steamer  in  motion  the  boat  was  carried  against  the 
bows  of  another  steamer,  and  that  as  soon  as  it  struck,  the  prisoner  called  out  to 
the  passengers  to  sit  still,  but  they  all  jumped  up  and  tried  to  lay  hold  of  the 
steamer,  and  in  consequence  the  boat  was  upset.  Had  the  passengers  remained 
quiet,  the  witnesses  believed  the  accident  would  not  have  happened.  Another  wit- 
ness was  of  opinion  that  the  fault  lay  in  the  prisoner's  pushing  off  the  boat  from  the 
st^iirs  with  one  of  the  oars,  he  standing  upright  at  the  time,  instead  of  being  seated 
and  having  the  command  of  the  skulls  ;  he  ought  to  have  known  the  danger  under 
such  circumstances  of  crossing  the  strong  tide  that  rushed  through  the  arch  of  the 
bridge ;  but  for  his  pushing  off  as  he  did,  the  boat  would  have  cleared  the  steamer, 
lie  thought  the  same  thing  might  have  happened  to  the  boat  if  there  had  been 
only  three  persons  in  it  or  only  one.  Williams,  J . :  "If  the  circumstance  of  the 
*ftftm  P^^^<^°g^r8  jumping  up  really  caused  *the  accident,  the  overloading  of  the 
•^  boat  was  immediately  productive  of  such  a  result,  and  thus  the  prisoner  is 
answerable  ;  for  he  should  have  contemplated  the  danger  of  such  a  thing  happen- 
ing. If  the  fact  of  the  prisoner  standing  up  in  the  boat  was  the  cause  of  the 
catastrophe,  then  it  may  be  gn^ss  negligence  on  his  part  to  have  done  so,  because 
he  is  supposed  to  be  acquainted  with  the  force  and  velocity  of  the  tide,  and  the 
danger  of  crossing  it  under  the  circumstances.  On  the  whole,  it  is  a  question  for 
the  jury,  whether  the  deceased  met  his  death  either  by  the  gross  carelessness  of  the 
prisoner  in  the  management  of  the  boat,  or  in  taking  on  board  a  greater  number  of 
passengers  than  it  was  capable  of  safely  carrying." (/) 

There  is  one  species  of  criminal  negligence,  punishable  by  the  provisions  of  the 
statute  law,  which  may  be  mentioned  in  this  place,  though  the  offence  is  not  made 
manslaughter.  By  the  7  &  8  Geo.  4,  c.  75  (local  and  personal),  s.  38,  in  case  any 
greater  number  of  persons  or  passengers  shall  be  taken  or  carried  in  any  such 
wherry,  boat,  or  other  vessel  (mentioned  in  the  Act)  on  the  river  Thames  (within 
(he  limits  there  mentioned)^  than  are  respectively  allowed  to  be  carried  therein,  and 
any  one  or  more  of  them  shall  by  reason  thereof  be  drowned,  every  person  or  per- 
sons who  shall  work  or  navigate  such  wherry,  &c.,  offending  therein,  and  being 
convicted,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  liable  to  puniBh- 
ment,  as  in  cases  of  misdemeanor,  at  the  discretion  of  the  Court,  and  shall  also  be 
disfranchised,  and  not  allowed  to  work  or  navigate  any  wherry,  &c.,  or  to  enjoy  anyof 
the  privileges  of  a  freemen  of  the  company  of  watermen,  &c.,  on  the  river  Thames.(^) 

Sec,  VI. —  0/  tJie  Indictment  and  Judgment, 

The  indictment  for  manslaughter  differs  from  the  indictment  for  the  higher 
crime  of  murder,  in  the  omission  of  any  statement  as  to  malice,  and  of  the  couclu- 
sion  that  the  party  accused  did  kill  and  '^  murder  f  and  we  have  seen  that  a  bill  of 
indictment  for  murder  may  be  converted  into  one  for  manslaughter,  by  striking  out 
such  statement  and  conclusion. (A) ^ 

(e)  Reg.  V.  Gregory,  2  F.  &  F.  153.  The  deceased  might  himself  have  weighted  the 
other  safety  valve,  or  at  least  must  have  seen  that  it  was  so  weighted. 

(/)  Reg.  V.  Williamson,  1  Cox  C.  C.  97,  Gurney,  B.,  and  Williams,  J.  It  was  also 
held  that  the  fact  of  oo  number  being  painted  on  the  boat  was  prim&  facie  evidence  that 
the  boat  was  unlicensed. 

(g)  It  was  observed  upon  a  former  statute,  10  Geo.  2,  c.  31,  containing  a  more  severe 
punisbnfent  for  an  offence  of  this  kind,  that  it  might  serve  as  a  caution  to  stage  coach- 
men and  others,  who  overload  their  carriages  for  the  sake  of  lucre,  to  the  great  danger  of 
the  lives  of  the  passengers,  the  number  of  whom  are  regulated  by  Act  of  Parliament:  1 
East  P.  G.  c.  5,  8.  38,  p.  264,  and  see  the  provisions  as  to  carrying  too  many  passengers,  in 
the  2  &  3  Will.  4,  c.  120,  s.  34. 

(A)  Ante^  p.  768. 

1  It  is  no  defence  to  an  indictment  for  manslaughter,  that  the  homicide  therein  alleged 
appears  by  the  evidence  to  have  been  committed  with  malice  aforethoaght,  and  vtf 
therefore  murder ;  but  the  defendant  in  such  case  may  notwithstanding  be  properly  coi- 
ricted  of  the  offence  of  mtkiii\a.u|^\it.er ;  Gomm.  v,  M^Pike,  3  Gush..  181. 
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By  the  24  &  25  Vict.  c.  100,  s.  5,  "  Whosoever  shall  be  convicted  of  man- 
slaughter shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  life,  or  for  any  term  not  less  than  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,(i)  or  to  pay  *such  r*QQi 
fine  as  the  Court  shall  award,  in  addition  to  or  without  any  such  other  *- 
discretionary  punishment  as  aforesaid/' (A;) 

Sec.  57.  "  In  the  case  of  every  felony  punishable  under  this  Act,  every  principal 
in  the  second  degree,  and  every  accessory  before  the  fact,  shall  be  punishable  in  the 
same  manner  as  the  principal  in  the  first  degree  is  by  this  Act  punishable :  and 
every  accessory  after  the  fact  to  any  felony  punishable  under  this  Act  (except  mur- 
der) shall  be  liable  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labor ;  and  every  accessory  after  the  fkct  to  murder  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term 
not  less  than  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years 
with  or  without  hard  labor;  and  whosoever  shall  counsel,  aid,  or  abet  the  commis- 
sion of  any  indictable  misdemeanor  punishable  under  this  Act,  shall  be  liable  to  be 
proceeded  against,  indicted,  and  punished  as  a  principal  offender."(0 

Where  a  party  is  charged  with  manslaughter  in  causing  the  death  of  a  person  by 
negligence  in  the  discharge  of  his  duty,  it  must  be  proved  that  the  negligent  act 
was  that  of  the  party  charged.  Upon  an  indictment  for  manslaughter,  it  appeared 
that  it  was  the  prisoner*s  duty  to  attend  to  a  steam  engine,  but  on  the  occasion  in 
question  he  had  stopped  the  engine  and  gone  away,  and  that,  during  his  absence,  a 
person  came  and  put  it  in  motion,  and  being  unskilled  was  not  able  to  stop  it  again, 
and  in  consequence  of  the  engine  being  thus  pot  in  motion,  the  deceased  was  killed. 
Alderson,  B.,  stofiped  the  case,  saying  that  the  death  was  the  consequence,  not  of 
the  act  of  the  prisoner,  but  of  the  person  who  set  the  engine  in  motion  after  the 
prisoner  had  gone  away;  that  it  is  necessary,  in  order  to  a  conviction  for  man- 
slaughter, that  the  negligent  act  which  causes  the  death  should  be  that  of  the 
party  charged. (m) 

On  a  trial  for  manslaughter  of  a  person  who  was  burnt  in  a  ship,  where  the  pri- 
soner had  struck  a  light  with  a  match,  and  lighted  a  caudle,  in  a  part  of  the  ship 
forbidden  by  the  ship's  regulations,  and  had  thrown  down  the  match  before  it  was 
extinguished,  but  a  period  of  six  hours  elapsed  without  sign  of  fire  by  sight  or 
smell;  Bramwell,  B.,  thought  the  evidence  too  slight  to  justify  a  conviction.(n) 

Where  an  indictment  for  manslaughter  stated  that  the  prisoner  ^^  did  compel  and 
force  A.  B.  and  C.  D.  to  leave''  a  windlass,  by  means  of  which  the  death  was  occa- 
sioned, and  it  appeared  that  the  prisoner,  who  was  working  one  handle  of  the 
windlass,  went  away,  and  A.  B.  and  C.  D.,  then  finding  they  were  not  strong  enough 
to  hold  the  windlass  without  him,  let  go  their  hold,  by  reason  of  which  the  de- 
ceased was  killed,  it  was  held  that  the  words  ^'did  compel  and  force"  must  be  taken 
to  mean  personal  affirmative  force  applied  to  A.  B.  and  C.  D.,  and  therefore  the 
prisoner  must  be  acquitted.(o)  So  where  an  indictment  alleged  that  the  r^fcooo 
♦prisoners  did  "propel  and  force"  a  vessel  against  a  skifi*,  Parke,  B.,  said,  ^ 
^^The  allegation  in  the  inquisition  is,  that  the  defendants  forced  and  propelled  the 
vessel  against  the  skiff:  evidence  against  those  who  gave  the  immediate  orders  will 
be  necessary  to  sustain  this  allegation. "(p) 

It  has  been  held,  upon  two  cases  reserved,  that  a  person  indicted  for  murder  may 
be  convicted  of  manslaughter,  and  punished  accordingly,  although  such  indictment 
do  not  conclude  contra  formam  8tatijUi,(jg)     And  so  on  an  indictment  for  man- 

(t)  As  to  hard  labor,  see  antCj  p.  4.     As  to  sareties  for  keeping  the  peace,  see  ante^  p.  5. 

{k)  This  clause  is  taken  from  the  9  Geo.  4,  c.  31,  s.  9,  and  10  Geo.  4,  c.  34,  s.  12  (I). 

(/)  This  clause  is  framed  on  the  similar  clauses  in  the  1  k  B  Geo.  4,  c.  29,  s.  61  ;  7  &  8 
Geo.  4,  c.  30,  s.  26 ;  9  Geo.  4,  c.  31,  s.  31  ;  9  Geo.  4,  c.  55,  s.  54  (I.) ;  9  Geo.  4,  c.  56,  s.  33 
(I.) ;  and  10  Geo.  4,  c.  34,  s.  40  (I.).     As  to  hard  labor,  &c.,  see  note  (t)  tupra. 

(m)  tiiltoD's  case,  2  Lew.  214,  Alderson,  B.  See  Rex  v.  Waters,  6  C.  &  P.  328  (25  E.  C. 
L.  R.),  antty  p.  677. 

(n)  Reg.  V,  Gardner,  1  F.  &  F.  669. 

(o)  Rex  V,  Lloyd,  I  C.  &  P.  301  (12  E.  G.  L.  R  ),  Garrow,  B. 

iP)  K^ff-  V-  Taylor,  9  C.  &  P.  672  (38  E.  C.  L.  R.).    See  the  case,  ante,  p.  872. 

(g)  Rex  9.  Chatburn,  R.  &  M.  C.  C.  R.  403 ;  Rex  v.  Rashworth,  R.  k  M.  U.  G.  R.  V^« 
VOL.  i«^5 
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slaughter  not  concluding  contra  /ormam  statuti^  the  punishment  provided  bj  the  9 
Geo.  4,  c.  31,  8.  9,  might  be  awarded,  for  such  conclusion  is  only  necessary  where  a 
statute  creates  the  offence,  not  where  it  merely  regulates  the  punishment.(r) 

If  a  person  be  indicted  as  accessory  after  the  fact  to  a  murder,  he  may  be  con- 
victed as  accessory  after  the  fact  to  manslaughter,  if  the  offence  of  the  principal 
turns  out  to  be  manslaughter. («)  Either  assisting  the  party  to  conceal  the  death, 
or  in  any  way  enabling  him  to  evade  the  pursuit  of  justice,  will  render  a  party,  who 
knows  the  offence  to  have  been  committed,  an  accessory  aft«r  the  fact.(^)^ 


*883]  *CH AFTER  THE  THIRD. 

OF   EXCUSABLE  AND   JUSTIFIABLE   HOMICIDE. 

We  may  now  properly  proceed  to  treat  of  such  homicide  as,  not  amounting  even 
to  manslaughter,  must  be  considered  either  as  excusable  or  justifiable :  excusable 
when  the  person,  by  whom  it  is  committed,  is  not  altogether  free  from  blame;  and 
justifiable  when  no  blame  whatever  is  attached  to  the  party  killing. 

Excusahle  homicide  is  of  two  sorts :  either/)^  tn/ortunivm,  by  misadventure;  or 
se  et  9ua  defendendo^  upon  a  principle  of  self-defence.  The  term  excusahle  homi- 
cide imports  some  fault  in  the  party  by  whom  it  has  been  committed ;  but  of  a 
nature  so  trivial  that  the  law  excuses  such  homicide  from  the  guilt  of  felony, 
though  in  strictness  it  deems  it  to  be  deserving  of  some  degree  of  punishment.  It 
appears  to  be  the  better  opinion,  that  the  punishment  inflicted  for  this  offence  was 
never  greater  than  a  forfeiture  of  the  goods  and  chattels  of  the  delinquent,  or  a 
portion  of  them  :(a)  and,  from  as  early  a  time  as  our  records  will  reach,  a  pardon 
and  writ  of  restitution  of  the  goods  and  chattels  have  been  granted  as  a  matter  (^ 
right,  upon  payment  of  the  expenses  of  suing  them  out.  At  the  present  time,  io 
order  to  prevent  this  expense,  it  is  usual  for  the  Judge  to  permit  or  direct  a  geoenl 
verdict  of  acquittal  in  cases  where  the  death  has  notoriously  happened  by  misad- 
venture, or  in  self-defence. (5)  There  might,  however,  formerly  have  been  cases  so 
bordering  upon,  and  not  easily  distinguishable  from,  manslaughter,  that  the  offender 
might  have  been  put  to  sue  out  his  pardon,  according  to  the  provisions  of  the 
statute  of  Gloucester,  6  Edw.  1 ,  c.  9  ;(c)  but  that  statute  was  repealed  by  the  9 
Geo.  4,  c.  31  ;  and  the  24  &  25  Vict.,  c.  100,  s.  7,  enacts,  that  **  No  punishment 
or  forfeiture  shall  be  incurred  by  any  person  who  shall  kill  another  by  misfortune, 
or  in  his  own  defence,  or  in  any  other  manner,  without  felony." 

Jastifiable  homicide  is  of  several  kinds  :  as  it  may  be  occasioned  by  the  perform- 
ance of  acts  of  unavoidable  necessity,  where  no  shadow  of  blame  can  be  attached  to 
the  party  killing;  or  by  acts  done  by  the  permission  of  the  law,  either  for  the 
advancement  of  public  justice,  or  for  the  prevention  of  some  atrocious  crime. 


(r)  Rex  V.  Berry,  1  Moo.  k  Rob.  463,  Parke,  B.  • 

{9)  Ilex  V.  Greenacre,  8  C.  &  P.  35  (34  E.  C.  L.  R.),  Tindal,  C.  J.,  Coleridee-ind  Colt- 
man,  J  J.  - 
(0  Ibid.                                                                                                                     -:• 
\a)  4  Blac.  Com.  188.     The  penalty  for  this  offence  is  said  by  Sir  Edward  Coke  to  hare 
been  anciently  no  less  than  death  :  2  Inst.  148,  315;  but  this  is  denied  by  other  writers: 
1  Hale  P.  C.  c.  425 ;  1  Hawk.  P.  C.  c.  29,  s.  20,  et  aeg. ;  Post.  282. 
(6)  4  Blac.  Com.  188  ;  Post.  288;  1  East.  P.  C.  c.  5,  s.  8,  p.  222. 
(c)  Post.  289. 

1  A  person  indicted  for  manslaughter  may  be  convicted  of  an  assault  and  battery, 
though  the  indictment  contains  no  count  specially  charging  the  minor  offence:  State  v. 
Scott,  24  Verm.  127.  One  who  is  indicted  of  murder  cannot  be  convicted  of  invoiontarjr 
manslaughter.  If,  on  such  indictment,  the  offence  proved  is  iovoluDtary  manslaoghter, 
the  defendant  should  be  acquitted — and  he  may  be  indicted  for  a  misdemeaBor :  (^nm. 
V.  Gable,  7  Serg.  it  R.  423. 
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*Sec.  I. —  Of  Excusable  Homicide  hy  Mtsculventure.  [*884 

Homicide  by  misadventure  is  where  one  doing  a  lawful  act,  without  any  inten- 
tion of  bodily  harm,  and  using  proper  precaution  to  prevent  danger,  unfortunately 
happens  to  kill  another  person.(rf)  The  act  must  be  lawful ;  for  if  it  be  unlawful, 
the  homicide  will  amount  to  murder,  or  manslaughter,  as  has  been  already  shown  :(e) 
and  it  must  not  be  done  with  intention  of  great  bodily  harm ;  for  then  the  legality 
of  the  act,  considered  abstractedly,  would  be  no  more  than  a  mere  cloak,  or  pretence, 
and  consequently  would  avail  nothing.  The  act  must  also  be  done  in  u  proper 
manner,  and  with  due  caution  to  prevent  danger. (/) 

Thus,  if  people,  following  their  common  occupations,  use  due  caution  to  prevent 
danger,  and  nevertheless  happen,  unfortunately,  to  kill  any  one,  such  killing  will 
be  homicide  by  misadventure.  As  if  a  workman  throw  stones,  rubbish,  or  other 
things,  from  a  house,  in  the  ordinary  course  of  their  business,  by  which  a  person 
underneath  happens  to  be  killed,'  this  would  "be  misadventure  only,  if  it  were  done 
in  a  retired  place,  where  there  was  no  probability  of  persons  passing  by,  and  none 
had  been  seen  about  the  spot  before,  or  if  timely  and  proper  warning  were  given(  </) 
to  such  as  might  be  below.(A)  And  the  party  will  not  be  more  criminal  who  is 
working  with  a  hatchet,  when  the  head  of  it  flics  ofi*,  and  kills  a  by-stander.(i) 
So,  where  a  person,  driving  a  cart  or  other  carriage,  happens  to  drive  over  another 
and  kill  him,  if  the  accident  happened  in  such  a  manner  that  no  want  of  due  care 
could  be  imputed  to  the  driver,  it  will  be  accidental  death,  and  the  driver  will  be 
excused. (/i;)  A.  was  driving  a  cart  with  four  horses  in  the  highway  at  White- 
chapel,  he  being  in  the  cart;  and  the  horses  being  upon  a  trot,  threw  down  a 
woman  who  was  going  the  same  way  with  a  burthen  upon  her  head,  and  killed  her. 
Holt,  C.  J.,  Tracy,  J.,  Baron  Bury,  and  the  Recorder  Lovell,  held  this  to  be  only 
misadventure :  but  by  Lord  Holt,  if  it  had  been  in  a  street  where  people  usually 
pass,  this  had  been  manslaughter.(^)  And,  upon  the  same  ground  of  no  want  of 
due  care  being  imputable  to  the  party,  in  a  case  where  a  person  was  riding  a  horse, 
and  the  horse,  being  whipt  by  some  other  person,  sprang  out  of  the  road,  and  ran 
over  a  child  and  killed  it,  this  was  held  to  be  misadventure  only  in  the  rider, 
though  manslaughter  in  the  person  who  whipped  the  horse.(m) 

♦As  the  degree  of  caution  to  be  employed  depends  upon  the  probability  r*ooK 
of  danger,  it  follows  that  persons  using  articles  or  instruments,  in  their  ^ 
nature  peculiarly  dangerous,  must  proceed  with  such  appropriate  and  reasonable 
precaution  as  the  particular  circumstances  may  require.  Thus,  though  where  one 
fays  poison  to  kill  rat«,  and  another  takes  it  and  dies,  this  is  misadventure :  yet  it 
must  bo  understood  to  have  been  laid  in  such  manner  and  place  as  not  easily  to  be 
mistaken  for  proper  food ;  for  that  would  betoken  great  inadvertence,  and  might 
in  some  cases  am'ount  to  manslaughter.(n) 

A.,  having  deer  frequenting  his  corn  field,  out  of  the  precinct  of  any  forest  or 
chase,  set  hiuipelf  in  the  night-time  to  watch  in  a  hedge,  and  set  B.,  his  servant,  to 
watch  in  another  corner  of  the  field,  with  a  gun  charged  with  bullets,  giving  him 
orders  to  shoot,  when  he  heard  any  bustle  in  the  corn  by  the  deer.  The  master 
afterwards  improvidently  rushed  into  the  corn  himself:  and  the  servant,  supposing 
it  U)  be  the  deer,  shot  and  killed  the  master.  This  was  ruled  to  be  misadventure, 
on  the  ground  that  the  servant  was  misguided  by  his  master's  own  direction,  and 
was  ignorant  that  it  was  anything  else  but  the  deer.     It  seemed,  however,  to  the 

(d)  1  East  P.  C.  c.  5,  8.  8,  p.  221,  and  s.  36,  pp.  260,  261:  Post.  258;  I  Hawk.  P.  C.  c. 
29,  8.  I. 

(«)  Anle,  p.  739,  et  seq,^  p.  849,  et  aeq, 

(/)  I  East  P.  C.  c.  5,  8.  36,  p.  261. 

(tf)  Ante,  p.  864. 

\h)  1  Hale  472,  475;  1  Hawk.  P.  C.  c.  29,  8.  4;  Post.  262;  I  East  P.  C.  c.  5,  s.  38, 
p.  262. 

(f)  1  Hawk.  P.  C.  c.  29,  s.  2.  (k)  Post.  263  ;  1  Hale  476. 

(/)  O.  B.  Sess.  before  Mich.  T.  1704,  MS.,  Tracy,  32 ;  I  East  P.  G.  c.  5,  s.  38,  p.  263 ;  and 
see  obserrations  on  this  case,  ante,  p.  867. 

(m)  1  Hawk.  P.  (;.  c.  29,  s.  3. 

(fi)  1  Hale  431 ;  1  East  P.  G.  c.  5,  8.  40,  p.  266. 
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learned  Judge  who  so  decided, (o)  that  if  the  luaster  had  not  given  sach  direction, 
which  was  the  occasion  of  the  mistake,  it  would  have  been  manslaughter,  because 
of  the  want  of  due  caution  in  the  servant  to  shoot  before  he  discovered  bis  mark.(  j>) 
But  upon  this  it  has  been  remarked,  that  if,  from  all  the  other  circumstances  of  the 
case,  there  appeared  a  want  of  due  caution  in  the  servant,  it  does  not  seem  that  the 
command  of  the  master  could  supply  it,  much  less  could  excuse  him  in  doing  an 
unlawful  act :  and  that  the  excuse  of  having  used  ordinary  caution  can  only  be 
admitted  where  death  happens  accidentally  in  the  prosecution  of  some  lawful  act.(<^) 
By  the  same  rule  as  to  due  caution  being  observed,  it  has  been  holden  to  be  misad- 
venture only,  where  a  commander  coming  upon  a  sentinel  in  the  night,  in  the 
posture  of  an  enemy,  to  try  his  vigilance,  is  killed  by  him  as  such ;  the  sentinel 
not  being  able  to  distinguish  his  commander,  under  such  circumstances,  from  an 
enemy,  (r) 

But  it  should  be  observed,  that  the  caution  which  the  law  requires,  is  not  the 
utmost  caution  that  can  be  used :  it  is  sufficient  ^hat  a  reasonable  precaution  be 
taken ;  such  as  is  usual  and  ordinary  in  similar  cases ;  such  as  has  been  found,  by 
long  experience  in  the  ordinary  course  of  things,  to  answer  the  end.(«)  This 
proper  modification  of  the  rule  respecting  caution  does  not  appear  to  have  been 
sufficiently  attended  to  in  the  following  case.  A  man  found  a  pistol  in  the  street, 
which  he  had  reason  to  believe  was  not  loaded,  having  tried  it  with  the  rammer : 
he  carried  it  home,  and  showed  it  to  his  wife;  and  she  standing  before  him,  he 
pulled  up  the  cock,  and  touched  the  trigger;  and  the  pistol  went  ofi*  and  killed  the 
♦Rftfil  ^^°**"-  T^*8  ^^s  ruled  manslaughter. (<)  But  *the  legality  of  the  decision 
-I  has  been  doubted,  on  the  ground  that  the  man  examined  the  pistol  in  the 
common  way,  and  used  the  ordinary  caution  deemed  to  be  effectual  in  similar 
cases. (m)  And  Mr.  J.  Foster,  after  stating  his  reasons  for  disapproving  of  the 
judgment,  says,  that  he  had  been  the  longer  upon  the  case,  because  accidents  of 
this  lamentable  kind  may  be  the  lot  of  the  wisest  and  best  of  mankind,  and  most 
commonly  fall  amongst  the  nearest  friends  and  relations ;  and  then  proceeds  to  state 
a  case  of  a  similar  accident,  in  which  the  trial  was  had  before  himself.  Upon  a 
Sunday  morning,  a  man  and  his  wife  went  a  mile  or  two  from  home  with  some 
neighbors,  to  take  a  dinner  at  the  house  of  their  common  friend.  He  carried  his 
gun  with  him,  hoping  to  meet  with  some  diversion  by  the  way:  but  before  he  went 
to  dinner  he  discharged  it,  and  set  it  up  it  a  private  place  in  his  friend's  house. 
After  dinner  he  went  to  church;  and  in  the  evening,  returned  home  with  his  wife 
and  neighbors,  bringing  his  gun  with  him,  which  was  carried  into  the  room  where 
his  wife  was,  she  having  brought  it  part  of  the  way.  He,  taking  it  up,  touched 
the  trigger;  and  the  gun  went  off  and  killed  his  wife,  whom  he  dearly  loved.  It 
came  out  in  evidence,  that,  while  the  man  was  at  church,  a  person  belonging  to  the 
family  privately  took  the  gun,  charged  it,  and  went  after  some  gaiue;  but,  before 
the  service  at  church  was  ended,  returned  it,  loaded,  to  the  place  whence  he  took 
it,  and  where  the  defendant,  who  was  iguorant  of  all  that  had  passed,  found  it,  to 
all  appearance,  as  he  had  left  it.    '^  I  did  not  inquire,"  says  Mr.  J.  Foster,  ^^  whether 

(o)  Lord  Hale. 

Ip)  1  Hale  476.  The  same  case  is  previously  mentioned,  1  Hale  40,  where  the  learned 
author  seems  to  think  that  the  offence  amounted  to  manslaughter;  but  considers  the 
question  as  of  great  difficulty.  The  case  was,  however,  determined  at  Peterborough,  S8 
stated  in  the  text. 

(q)  1  East  P.  C.  c.  5,  s.  40,  p.  266.  (r)  1  Hale  42. 

(«)  Post.  264.  {t)  Rampton'B  case,  Kel.  41. 

(u)  Post.  264,  where  it  is  said,  that  perhaps  the  rammer,  which  the  man  had  not  tried 
before,  vvas  too  short,  and  deceived  him.  But,  gu.^  whether  the  ordinary  and  proper  pre- 
caution would  not  have  been  to  have  examined  the  pan,  which  in  all  probabilitj  mast 
have  been  primed.  The  rammer  of  a  pistol,  or  gun,  is  so  frequently  too  short,  from  bar- 
ing been  accidentallj  broken,  that  it  would  be  verj  incautious  in  a  person  preriousl/ 
unacquainted  with  the  state  of  the  instrument  to  rely  upon  such  proof  as  he  could  receire 
from  the  rammer,  unless  it  were  passed  so  smartly  down  the  barrel  aa  clearly  to  give  the 
sound  of  the  metal  at  the  bottom.  However,  there  is  a  qu.  to  the  case  in  the  margin  of 
the  report,  and  it  appears  that  the  learned  Editor  (Holt,  G.  J.)  was  not  satisfied  with  the 
judgment ;  and  that  it  is  one  of  the  points  which,  in  the  Preface,  he  recommends  for  further 
consideration. 
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the  poor  man  had  examlDcd  the  gun  before  he  carried  it  home ;  but  being  of  opinioD, 
upon  the  whole  evidence,  that  he  had  reasonable  grounds  to  believe  that  it  was  not 
loaded,  I  directed  the  jury,  that  if  they  were  of  the  same  opinion,  they  should  acquit 
him  :  and  he  was  acquitted."(r) 

It  has  been  shown,  that  where  parents,  masters,  and  other  persons,  having 
authority  in  foro  domesttco,  give  correction  to  those  under  their  care,  and  such 
correction  exceeds  the  bounds  of  due  moderation,  so  that  death  ensues,  the  offence 
will  be  either  murder  or  manslaughter,  according  to  the  circumstances  :(ic)  but  if 
the  correction  be  reasonable  and  moderate,  and  by  the  struggling  of  the  party 
corrected,  or  by  some  other  misfortune,  death  ensue,  the  killing  will  be  only  mis- 
adventure, (x) 

Such  sports  and  exercises  as  tend  to  give  strength,  activity,  and  skill  in  the  use 
of  arms,  and  arc  entered  into  as  private  recreations  amongst  friends,  such  as  playing 
at  cudgels,  or  foils,  or  wrestling  *by  consent,  are  deemed  lawful  sports ;  and  r^coo^ 
if  either  party  happen  to  be  killed  in  such  sports,  it  is  excusable  homicide  ^ 
by  misadventure.(^)  A  different  doctrine,  indeed,  appears  to  have  been  laid  down 
by  a  very  learned  Judge  :(z)  but  the  grounds  of  that  doctrine  have  been  ably  com- 
batted  by  Mr.  J.  Foster,  who  gave  this  good  reason  for  considering  such  sports  as 
lawful,  that  hodilj/  harm  is  not  the  motive  on  either  side.^a)  And  certainly,  though 
it  cannot  be  said  that  they  arc  altogether  free  from  danger,  yet  they  are  very  rarely 
attended  with  fatal  consequences,  and  each  party  has  friendly  warning  to  be  on  his 
guard.  Proper  caution  and  fair  play  should,  however,  be  observed ;  and,  though 
the  weapons  used  be  not  of  a  deadly  nature,  yet,  if  they  breed  danger,  there  should 
be  due  warning  given,  that  each  party  may  start  upon  equal  terms.  For,  if  two  be 
engaged  to  play  at  cudgels,  and  the  one  make  a  blow  at  the  other,  likely  to  hurt, 
before  he  is  upon  his  guard,  and  without  warning,  from  whence  death  ensues,  the 
want  of  due  and  friendly  caution  will  make  such  act  amount  to  manslaughter,  but 
not  murder,  the  intent  not  being  malicious  (h) 

Where  on  a  trial  for  manslaughter  it  appeared  that  the  prisoner  came  into  a  shop 
and  pulled  a  young  lad  by  the  hair  off  a  cask  where  he  was  sitting,  and  put 
his  arm  round  his  neck  and  spun  him  round,  and  they  came  together  out  of  the 
shop,  and  the  prisoner  kept  spinning  him  round,  and  the  lad  broke  away  from  him, 
and  in  consequence  and  at  the  moment  of  so  doing,  the  prisoner  being  intoxicated, 
reeled  into  the  road  and  against  the  deceased  who  was  passing,  and  knocked  her 
down,  and  she  died  shortly  afterwards ;  and  the  lad  said  he  did  not  resist  the  pri- 
soner— he  thought  the  prisoner  was  only  playing  with  him,  and  was  sure  that  it  was 
intended  as  a  joke  throughout.  Erie,  J.,  told  the  jury :  "  Where  the  death  of 
one  person  is  caused  by  the  act  of  another,  while  the  latter  is  in  pursuit  of  any 
unlawful  object,  the  person  so  killing  is  guilty  of  manslaughter,  although  he  had 
no  intention  whatever  of  injuring  him  who  was  the  victim  of  his  conduct.  Here, 
however,  there  was  nothing  unlawful  in  what  the  prisoner  did  to  this  l:id,  and 
which  led  to  the  death  of  the  woman.  Had  this  treatment  of  the  boy  been  against 
his  will,  the  prisoner  would  have  been  committing  an  assault — an  unlawful  act — 
which  would  have  rendered  him  amenable  for  any  consequences  resulting  from  it; 
but  as  everything  that  was  done  was  with  the  boy's  consent,  there  was  no  assault, 
and  consequently  no  illegality.     It  is  in  the  eye  of  the  law  an  accident  and  nothing 

more.'Xc)  • 

Ordinarily  the  weapons  made  use  of  upon  such  occasions  are  not  deadly  in  their 

nature;  but,  in  some  sports,  the  instruments  used  are  of  a  deadly  nature;  yet,  in 

such  cases,  if  they  be  not  directed  by  the  persons  using  them  against  each  other, 

and  therefore  no  danger  be  reasonably  to  be  apprehended,  the  killing  which  may 

casually  ensue  will  be  only  homicide  by  misadventure.     Such  will  be  the  case, 

(»)  Post.  265. 

(tr)  Antt^  p.  7f>I,  Chap,  on  Murder;  p.  861,  Chap,  on  Mantlaughter, 
(x)  1  Hale  454,  473,  474 :  4  Blac.  Com.  182. 

iy)  Post.  259,  260;  1  Kieist  P.  C.  c.  5,  s.  41,  p.  268.  But  there  are  other  sports  which 
come  under  a  different  consideration.     See  ante^  p.  854. 

(z)  1  Hale  472.  (a)  Post.  260. 

(b)  1  East  P.  C.  c.  5,  s.  41,  p.  269.  (c)  Reg.  v.  Bruce,  2  Cor  C.  G.TA*^. 
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♦rtftfti  ^^^^^^'^''®»  where  persons  shoot  at  game,  or  *butt8,  or  any  other  lawful  object, 
-I  and  a  bystander  is  killed  \{d)  and  with  respect  to  the  lawfulness  of  shooting 
at  game,  it  may  be  observed,  that  though  the  party  be  not  qualified,  the  act  will 
not  be  so  unlawful  as  to  enhance  the  accidental  killing  of  a  bystander  to  man- 
slaughter.(6) 

Sec^  IL — Of  Excusable  Homicide  in  Sdf-Defence. 

Homicide  in  self-defence  is  a  sort  of  homicide  committed  se  et  sua  drfenclendo^ 
in  defence  of  a  man's  person  or  property,  upon  some  sudden  aflFray,  considered  bj 
the  law  as  in  some  measure  blameable,  and  barely  excusable./)^ 

When  a  man  is  assaulted  in  the  course  of  a  sudden  brawl  or  quarrel,  he  may,  in 
some  cases,  protect  himself  by  killing  the  person  who  assaults  him,  and  exeose 
himself  on  the  ground  of  self-defence.  But,  in  order  to  entitle  himself  to  this  plea, 
he  must  make  it  appear,  first,  that  before  a  mortal  stroke  given  he  had  declined 
any  further  combat;  secondly,  that  he  then  killed  his  adversary  through  mere 
necessity,  in  order  to  avoid  immediate  death.(^)  Under  such  circumstances,  the 
killing  wili  be  excusable  self-defence,  sometimes  expressed  in  the  law  by  the  word 
chance  medley^  or  (as  it  has  been  written  by  some)  chaud  medley^  the  former  of 
which,  in  its  etymology,  signifies  a  casual  affray;  the  latter  an  affray  in  the  heat  of 
blood,  or  passion.  Both  of  them  are  pretty  much  of  the  same  import :  but  the 
former  has,  in  common  speech,  been  often  erroneously  applied  to  any  manner  of 
homicide  by  misadventure ;  whereas  it  appears  by  one  of  the  statutes,(A)  and  the 
ancient  books,  (/)  that  it  is  properly  applied  to  such  killing  as  happens  in  self- 
defence  upon  a  sudden  rencounter.(A:) 

Homicide  upon  chance  medley  borders  very  nearly  upon  manslaughter  ;  and,  in 
fact  and  experience,  the  boundaries  are  in  some  instances  scarcely  perceivable, 
though  in  consideration  of  law  they  have  been  fixed.(/)  In  both  cases  it  is  sup- 
posed that  passion  has  kindled  on  each  side,  and  blows  have  passed  between  the 
parties;  but  in  the  case  of  manslaughter,  it  is  either  presumed  that  the  combat 
on  both  sides  had  continued  to  the  time  the  mortal  stroke  was  given,  or  that  the 
party  giving  such  stroke  was  not  at  that  time  in  imminent  danger  of  death.(m) 
And  the  true  criterion  between  them  is  stated  to  be  this ;  when  both  parties  are 
actually  combatting,  at  the  time  the  mortal  stroke  was  given,  the  slayer  is  guilty  of 
manslaughter ;  but  if  the  slayer  has  not  begun  to  fight,  or,  having  begun,  endeavors 
♦ftfiQI  ^  clecline  any  further  ^struggle,  and  afterwards,  being  closely  pressed  by  his 
-I  antagonist,  kills  him  to  avoid  his  own  destruction,  this  is  homicide  excusable 
by  self  defence.(7i)* 

\d)  1  Hale  38,  472,  475  ;  1  Hawk.  P.  C.  c.  29,  s.  6;   1  East  P.  C.  c.  5,  8.  41,  p.  269. 
>)  I  Hale  475  ;  Post.  259. 

[/)  Post.  273.  "Self-defence  culpable,  but  through  the  benignity  of  the  law  excus- 
able." 

(g)  1  East  P.  C.  c.  5,  s.  51,  p.  280 ;  Post.  273. 

(A)  24  Hen.  8,  c.  5. 

(t)  Slaund.  P.  C.  c.  16;  3  Inst.  55,  57;  Kel.  67. 

(A)  4  Blac.  Com.  184;  Post.  275.     Shtnt  De  verborum  aignificatione^  Verb.  Chaudmelle. 

(/)  Post  276.  (m)  Post.  277. 

(n)  4  Blac.  Com.  184. 

1  The  cases  of  killing  in  self-defence  in  the  United  States  are  very  numerous,  and  it  is 
not  considered  necessary  to  refer  to  them  all,  as  they  are  generally  in  accord  with  the 
principles  stated  in  this  section.  To  excuse  a  homicide,  there  must  exist  on  the  part  of 
the  slayer  an  actual  necessity  to  kill  in  order  to  prevent  the  commission  of  a  felony  or 
great  bodily  harm,  or  a  reasonable  belief  in  his  mind  that  such  necessity  exists:  Noles  r. 
State,  26  Ala.  31.  A  man  cannot  justify  himself  in  killing  another  on  the  ground  of 
necessity,  unless  he  were  without  fault  in  bringing  that  necessity  upon  himself:  Vaiden 
V,  Coram.,  12  Gralt.  517.  Retreat  when  necessary:  Haynes  v.  State,  17  Geo.  465.  If  self- 
defence  is  relied  on,  the  prosecution  may  show  the  physical  inferiority  of  the  prisoner  orer 
the  deceased :  Hinck  v.  State,  25  Geo.  699. 

»  The  right  of  resorting  to  force,  upon  the  principle  of  self-defence,  does  not  arise  while 
the  apprehended  mischief  exists  in  machination  only ;  nor  does  it  continue  so  as  to  aathorite 
violence  by  way  of  retaliation  or  revenge  for  a  past  injury:  People  ».  McLeod,  I  Hill 
377.    If  the  prisoner  was  going  her  own  road,  in  a  lawful  poraait,  and  wiis  assailed  is 
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In  all  cases  of  homicide  excuf^able  by  self-defence,  it  must  be  taken  that  the 
attack  was  made  upon  a  sudden  occasion,  and  not  premeditated,  or  with  malice;  and 
from  the  doctrine  which  has  been  above  laid  down,  it  appears  that  the  law  requires 
that  the  person  who  kills  another  in  his  own  defence  should  have  retreated  as  far  as 
he  conveniently  or  safely  could,  to  avoid  the  violence  of  the  assault,  before  he  turned 
upon  his  assailant;  and  that  not  fictitiously,  or  in  order  to  watch  his  opportunity, 
but  from  a  real  tenderness  of  shedding  his  brother's  blood.  For  in  no  case  will  a 
retreat  avail,  if  it  be  fei^jned,  in  order  to  get  an  opportunity  or  interval  to  enable 
the  party  to  renew  the  fight  with  advantage.(o) 

The  party  assaulted,  must  therefore  flee,  as  far  as  he  conveniently  can,  either  by 
reason  of  some  wall,  ditch,  or  other  impediment,  or  as  far  as  the  fierceness  of  the 
assault  will  permit  him  ;  for  it  may  be  so  fierce  as  not  to  allow  him  to  yield  a  step 

(o)  1  Hale  481,  483 ;  Post.  277 ;  4  Blac.  Com.  185. 

that  road  with  a  hickory  stick  of  daDgerous  character,  and  thereupon  slew  her  adversary  with 
a  knife,  this  is  homicide  in  self-defence :  Copeland  v.  State,  7  Humph.  479.  The  common  law 
of  Alabama  on  the  subject  of  homicide  is  the  same  as  the  common  law  of  England :  and 
wherever  that  law  requires  the  person  assailed  to  decline  the  contest  or  to  retreat  before 
he  will  be  excused  in  taking  the  life  of  his  adversary,  the  law  of  Alabama  requires  the 
same :  Pierson  v.  State,  12  Alab.  149.  Where  upon  the  trial  of  an  indictmnt  for  murder, 
the  prisoner  attempts  to  justify  the  homicide  on  the  ground  that  it  was  committed  in 
self-defence,  he  must  show  to  the  satisfaction  of  the  jury  that  he  was  in  imminent  danger 
either  of  death  or  of  some  great  bodily  harm  ;  and  it  is  not  sufficient  that  the  accused  be- 
lieved that  it  was  necessary  to  take  the  life  of  his  assailant  in  order  to  protect  himself 
from  some  great  personal  injury:  People  v.  Shorter,  4  Barb.  400.  One  who  is  without 
fault  himself,  when  assailed  by  another,  may  kill  his  adversary  if  the  cirumstances  be 
such  as  to  furnish  reasonable  grounds  for  apprehending  a  design  to  take  away  his  life  or 
to  do  him  some  great  bodily  harm,  and  there  is  also  reasonable  ground  for  believing  the 
danger  imminent  that  such  design  will  be  accomplished,  although  it  may  afterwards  turn 
out  that  the  appearances  were  false,  and  that  there  was  in  fact  no  such  design  nor  any 
danger  that  it  would  be  accomplished.  A  person  is  not  justified  in  returning  blows  with 
a  dangerous  weapon,  when  he  is  struck  with  the  naked  hand,  and  there  is  no  reason  to 
apprehend  a  design  to  do  him  great  bodily  harm ;  nor  is  homicide  justified  when  the 
combat  can  be  avoided,  or  when,  after  it  is  commenced,  the  party  can  withdraw  from  it 
in  safety  before  he  kills  his  adversaty :  Shorter  v.  People,  2  Comst.  193. 

On  a  trial  for  murder,  there  being  evidence  that  the  prisoner  shot  the  deceased  as  he 
was  coming  up  the  street  towards  the  prisoner's  office,  it  was  held,  that  the  prisouer's 
declaration  to  the  witness,  '^  Yonder  comes  Macon"  (the  deceased)  ''with  his  yeager,"  (a 
kind  of  gun)  before  firing,  was  admissible  as  part  of  the  res  geata;  but  not  the  statement 
which  followed,  ''  He  intends  to  shoot  or  kill  me."  Held,  also  a  statement  of  the  prisoner 
to  a  witness  before  the  shooting,  that  he  saw  the  conduct  of  the  deceased  that  morning, 
which  conduct  was  testified  to  by  the  witness  as  being  violent  and  threatening  as  he 
passed  with  his  gun,  was  admissible,  as  showing  the  prisoner's  ground  for  alarm  :  Monroe 
V,  State,  5  Geo.  85.  Evidence  of  threats  by  the  deceased,  accompanied  by  occasional 
acts  of  personal  violence,  is  admissible  to  justify  the  reasonableness  of  the  defendant's 
fears,  provided  a  knowledge  of  the  threats  is  brought  home  to  him.  And  repeated 
quarrels  may  be  shown  between  the  parties  to  establish  the  malut  animus;  but  the  evi- 
dence canuot  be  allowed  to  go  back  to  a  remote  period  and  prove  a  particular  quarrel  or 
cause  of  grudge,  unless  it  be  followed  up  with  proof  of  a  continued  difference  flowing 
from  that  source.  Evidence  that  as  a  justice  of  the  peace,  the  prisoner  had  prosecuted 
the  deceased  for  embezzlement  of  the  county  school  fund,  and  that  in  consequence  thereof 
the  deceased  vowed  that  the  defendant  should  not  be  at  the  trial  of  said  indictment,  for 
that  he  would  kill  him,  is  admissible  in  connection  with  other  circumstances  to  show 
that  the  defendant  was  in  fear  of  his  life  from  the  deceased,  and  that  the  killing  was  in 
self-defence  :  Ibid.  A  person  having  reasonable  apprehension  of  great  personal  violence, 
involving  imminent  peril  to  life  or  limb,  may  protect  himself  even  at  the  expense  of  his 
assailant's  life,  if  necessary:  Holmes  v.  State,  23  Ala.  17.  A  reasonable  apprehension  of 
death  or  of  great  violence  to  his  person  will  justify  killing  in  self-defence  by  a  party 
assailed:  Young  v.  State,  11  Humph.  200.  When  a  man  expects  to  be  attacked,  the  right 
to  defend  himself  does  not  arise  until  he  has  done  everything  to  avoid  that  necessity: 
People  V.  Sullivan,  3  Seld.  396.  The  necessity  that  will  justify  the  taking  of  life,  need 
not  be  actual,  but  the  circumstances  must  be  such  as  to  impress  the  mind  of  the  slayer 
with  the  reasonable  belief  that  such  necessity  is  impending:  Oliver  u.  State,  17  Ala.  587; 
People  V.  Doe,  1  Mann.  451.  When  he  who  kills  another,  seeks  aud  provokes  an  assault 
on  himself  in  order  to  have  a  pretext  for  stabbing  an  adversary,  and  does,  on  being 
Atsaalted,  stab  and  kill  him,  such  killing  is  not  excusable  homicide  in  self-defence  * 
Stewart  v.  State,  1  Ohio  St.  66. 
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without  manifest  danger  of  his  life,  or  great  bodily  harm,  and  then,  in  his  defence, 
he  may  kill  his  assailant  instantly.(^)  Before  a  person  can  avail  himself  of  the 
defence,  that  he  used  a  weapon  in  defence  of  his  life,  he  must  satisfy  the  jury  that 
defence  was  necessary ;  that  he  did  all  he  could  to  avoid  it ;  and  that  it  was  neces- 
sary, to  protect  his  own  life,  or  to  protect  himself  from  such  serious  bodily  harm,  as 
would  give  him  a  reasonable  apprehension  that  his  life  was  in  immediate  danger. 
If  he  used  the  weapon,  having  no  other  means  of  resistance,  and  no  means  of 
escape,  in  such  case,  if  he  retreated  as  far  as  he  could,  he  would  be  ju8tified.(^) 

If  A.  challenges  B.  to  fight,  and  B.  declines  the  challen^,  but  lets  A.  know  that 
he  will  not  be  beaten,  but  will  defend  himself;  and  then  B.,  going  about  his  busi- 
ness, and  wearing  his  sword,  is  assaulted  by  A.,  and  killed ;  this  is  murder  in  A. 
But  if  B.  had  killed  A.  upon  that  assault,  it  had  been  se  de/endendo,  if  he  could 
not  otherwise  have  escaped ;  or  bare  manslaughter,  if  he  could  have  escaped  and  did 
not.(r) 

As  iu  the  case  of  manslaughter  upon  sudden  provocation,  where  the  parties  fight 
upon  equal  terms,  all  malice  apart,  it  matters  not  who  gave  the  first  blow :  so  in 
the  case  of  excusable  self-defence,  it  seems  that  the  first  assault  in  a  sudden  affray^ 
all  malice  apart^  will  make  no  difference  if  cither  party  quit  the  combat  aud  retreat, 
he/ore  a  mortal  wound  he  given  («)  According  to  this  doctrine,  if  A.  upon  a  suddeo 
quarrel,  assaults  B.  first,  and  upon  B/s  returning  the  assault,  A.  really  and  bond 
Jidcj  flies,  and  being  driven  to  the  wall,  turns  again  upon  B.  and  kills  him,  this  will 
be  se  defcndendo  :{t)  but  some  writers  have  thought  this  opinion  too  favorable, 
inasmuch  as  the  necessity  to  which  A.  is  at  last  reduced,  originallly  arose  from  his 
♦ftQrn  ^^^  fHult.(w)  With  regard  to  the  nature  *of  the  necessity,  it  may  be  ob- 
^  served,  that  the  party  killing  cannot,  in  any  case,  substantiate  his  excuse,  if 
he  kill  his  adversary  even  after  a  retreat,  unless  there  were  reasonable  ground  to 
apprehend  that  he  would  otherwise  have  been  killed  himself.(v)* 

{p)  2  Hale  483 ;  4  Blac.  Com.  185. 

{q)  Per  Bosanquct,  J.,  Reg.  v.  Smith,  8  C.  &  P.  160  (34  E.  C.  L.  Vi.)^  pr$B$entibua,  Bollaad, 
B.,  and  Coltman,  J.     hjec  Reg.  v.  Bull,  9  C.  &  P.  22  (38  E   C.  L.  R.). 

(r)  I  Hale  453.  (#)  FoBt.  277. 

\t)  1  Hale  482. 

(u)  1  Hawk.  P.  C.  c.  29,  s.  17.  Lord  Hale  seems  also  to  distinguish  the  case  of  bim 
who  is  first  attacked  from  the  assailant,  with  respect  to  the  point  of  retreating:  1  Hale 
482.  Upon  this  subject  some  remarks  are  offered  by  Mr.  East  (I  East  P.  C.  c.  5,  s.  53,  pp. 
281,  282),  and  be  concludes  by  saying,  "At  any  rate  I  think  there  is  great  difficulty  in 
applying  the  distinction  taken  by  Lord  Hale  and  Hawkins  against  him  who  makes  the 
first  assault,  to  the  case  of  mutual  combat  by  consent,  though  upon  a  sudden  occasion, 
where  neither  of  the  parties  makes  an  attack  till  the  other  is  prepared ;  because  in  these 
cases  it  matters  not  who  gives  the  first  blow ;  it  forms  no  ingredient  in  the  merits  of  the 
question." 

(?')  Fost.  273,  275,  289  j  4  Blac.  Com.  184. 

1  If  a  man,  though  in  no  great  danger  of  serious  bodily  harm,  through  fear,  alarm,  or 
cowardice,  kill  another  under  the  impression  that  great  bodily  injury  is  about  to  be  in- 
flicted on  him,  it  is  neither  murder  nor  manslaughter,  but  self-defence.  But  if,  from  the 
facts,  it  appears  he  only  believed  that  a  violent  assault  and  battery,  without  endangerioK 
his  life  or  inflicting  great  bod ilj'- harm,  was  intended,  it  is  manslaughter:  O ranger  «. 
State,  5  Yerg.  459.  Where  an  assailant  intends  to  commit  a  trespass,  to  kill  him  is  mtok' 
ttaughter ;  but  when  a  felony,  the  killing  is  in  self-defence.  The  character  of  the  deceased 
for  violence  is  admissible  to  elucidate  this  question:  Monroe  v.  State,  5  Geo.  85.  The 
defendant  cannot  prove  the  character  of  the  deceased  for  violence  where  the  killing  took 
place  under  circumstances  that  showed  he  did  not  believe  himself  in  danger ;  yet  io  a 
case  of  doubt  whether  the  homicide  was  perpetrated  in  malice  or  from  a  principle  of  self- 
preservation,  it  is  right  to  admit  any  testimony  of  this  kind,  as  it  tends  to  illustrate  to 
the  jury  the  motive  by  which  the  defendant  was  influenced  :  Ibid.  On  a  trial  for  murder, 
evidence  of  the  good  or  bad  character  of  the  deceased  is  inadmissible,  except  in  cases 
where  the  killing  is  attended  by  circumstances  to  create  a  doubt  of  its  character.  As 
where  it  appears  that  the  slayer  has  been  actuated,  in  the  commission  of  the  offence,  by 
the  principle  of  self-defence,  or  by  some  other  fact  that  would  excuse  the  offence: 
Qucensbury  r.  State,  3  Stew.  308.  It  is  not  competent  for  one  indicted  for  mantflangfater 
to  prove,  on  the  trial,  that  the  deceased  was  well  known  and  understood  bj  the  accused 
and  others  to  be  a  drunken,  quarrelsome,  savage,  and  dangerous  man :  State  v.  Field,  14 
Maine  244.    Facts  that  occurred  at  or  about  the  time  of  Uie  fittal  rencoanler,  iBToliilf 
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Under  the  excuse  of  self-defence,  the  principal  civil  and  natural  relations  are 
comprehended  :  therefore,  master  and  servant,  parent  and  child,  husband  and  wife, 
killing  an  assailant  in  the  necessary  defence  of  each  other,  respectively  are  excused ; 
the  act  of  the  relation  assisting,  being  construed  the  same  as  the  act  of  the  party 
himself  (zr) 

If  A.  in  defence  of  his  house,  kill  B.,  a  trespasser,  who  endeavors  to  make  an 
entry  upon  it,  it  is  at  least  common  manslaughter ;  unless,  indeed,  there  were 
danger  of  his  life.  But  if  B.  enter  into  the  house,  and  A.,  having  first  requested 
him  to  depart,  gently  lay  his  hands  upon  him  to  turn  him  out,  and  then  B.  turn 
upon  him  and  assault  him,  and  A.  then  kill  him,  it  will  be  te  deftndendo^  suppos- 
ing that  he  was  not  able  by  any  other  means  to  avoid  the  assault,  or  retain  his 
lawful  possession.  And  so  it  will  be,  if  B.  enter  upon  A.,  and  assault  him  first, 
though  not  intending  to  kill  him,  but  only  as  a  trespasser  to  gain  the  possession;  for 
in  such  case,  if  A.  thereupon  kill  B.,  it  will  only  be  se  defendendo  ;  and  not  man- 
8laughter.(x)  And  it  seems,  that  in  such  a  case  A.,  being  in  his  own  house,  need 
Dot  fly  as  far  as  he  can,  as  in  other  cases  of  «^  defendendo  ;  for  he  has  the  protection 
of  his  house  to  excuse  him  from  flying,  as  that  would  be  to  give  up  the  protection 
of  his  house  to  his  adversary  by  his  flight.(y)  But  where  the  trespass  is  barely 
against  the  property  of  another,  the  law  does  not  admit  the  force  of  the  provocation 
as  sufficient  to  warrant  the  owner  in  making  use  of  any  deadly  or  dangerous  weapon ; 
more  particularly  if  such  violence  is  used  after  the  party  has  desisted  from  the  tres- 
pass. But  if  the  beating  be  with  an  instrument,  or  in  a  manner  not  likely  to  kill, 
it  will  only  amount  to  manslaughter ;  and  it  is  even  lawful  to  exert  such  force 
against  a  trespasser,  who  comes  without  any  color,  to  take  the  goods  of  another,  as 
is  necessaiy  to  make  him  desist.(2;) 

A  man  is  not  authorized  to  fire  a  pistol  on  every  intrusion  or  invasion  of  his 
dwelling-house,  which  may  be  made  forcibly  at  *night;  he  ought,  if  he  has  r^oqi 
a  reasonable  opportunity,  to  endeavor  to  remove  the  trespasser,  without  *- 
having  recourse  to  the  last  extremity.  M.,  who  was  indicted  for  murder,  had  made 
himself  obnoxious  to  some  boatmen,  by  giving  information  of  certain  smuggling 
transactions,  in  which  some  of  them  had  been  engaged;  and  they,  in  revenge, 
ducked  him,  and  were  in  the  act  of  throwing  him  into  the  sea,  when  he  was  rescued 
by  the  police;  the  boatmen,  however,  as  he  was  going  away,  called  to  him  that  they 
would  come  at  night,  and  pull  his  house  down :  in  the  middle  of  the  night  a  great 

(it)  1  Hale  484 ;  4  Blac.  Com.  186. 

(x)  3  Edw.  3 ;  Coron.  35 ;  Crompt.  27  6.  ;  I  Hale  486. 

(.v)  1  Hale  485.  In  Dakin's  case,  1  Lew.  166,  where  the  prisoner  was  a  lodger  at  a 
bouse,  to  which  there  was  a  back  way,  of  which  the  prisoner  was  ifrnorant,  it  being  the 
first  night  he  had  lodged  at  the  house,  and  some  persons  split  open  the  door  of  the  house 
in  order  to  get  the  prisoner  out  and  ill-treat  him,  Bayley,  J.,  is  reported  to  have  said,  '*  If 
the  prisoner  had  known  of  the  back  way,  it  would  have  been  his  duty  to  hare  gone  out 
backwards,  in  order  to  avoid  the  conflict."  But  it  is  submitted  that  the  protection  of  the 
house  extends  to  each  and  every  individual  dwelling  in  it.  In  Rex  v.  Cooper,  Cro.  C.  544,  it 
was  held  that  a  lodger  might  justify  killing  a  person  endeavoring  to  break  into  the  house 
where  he  lodged  with  intent  to  commit  a  felony  in  it;  and  see  1  East  P.  C.  c.  5,  8.  57,  p. 
289 ;  Post.  274  ;  and  Ford's  case,  Kely.  51,  pott,  p.  897.     C.  S.  G. 

(z)  1  Hale  473,  486 ;  1  East  P.  G.  c.  5,  s.  56,  p   289. 

^^^^^m-^^^         ■■■■M^ll  ■■■■ll»  ■       »»     I    ■        ■       ■         ■  ■■  ■■■■»■■■■■  II  ■  ■  M  »■!  ^—^^^1—^^ 

the  conduct  of  the  deceased,  which  might  have  been  observed  by  the  slayer,  are  com- 
petent and  admissible  in  evidence,  without  precedent  proof  that  he  had  notice  of  them : 
Reynolds  v.  State,  I  Geo.  230.  On  a  trial  for  murder,  evidence  of  the  general  character 
and  habits  of  the  deceased  as  to  temper  and  violence  cannot  be  received.  The  only  ex^ 
ception  to  this  rule,  if  there  be  one,  is  where  the  whole  evidence  as  to  the  homicide  is 
circumstantial :  State  v.  Barfield,  8  Ired.  344.  Evidence  on  the  part  of  a  prisoner,  in- 
dicted as  accessory  in  a  murder,  that  he  was  a  man  of  violent  passions  and  often  in  the 
habit  of  using  threatening  language,  intended  to  rebut  the  presumption  arising  from  hit 
threats  against  the  defendant,  is  irrelevant  and  inadmissible :  State  v.  Duncan,  6  Ired.  0. 
236.  The  character  of  the  deceased  for  violence  may  be  given  in  evidence  to  show  the 
motive  of  the  slayer,  where  there  is  doubt  whether  the  act  was  done  in  self-preservation  : 
Monroe  v.  State,  5  Geo.  85. 

For  other  cases  in  which  the  muscular  strength  or  violent  character  of  the  deceased  is 
or  is  not  admissible  in  evidence,  see  Comm.  v.  Hilliard,  2  Gray  294;  Gomm.  v.  Mead,  12 
Ibid.  167;  State  v.  Benham,  23  Iowa  154;  Franklin  v.  State,  29  Ala.  14;  State  v.  Jackson, 
12  La.  Add.  679 ;  Sute  v.  Hicks,  27  Mo.  588 ;  Wise  v.  State,  2  Kans.  419. 
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number  of  persons  came  about  his  house,  singing  songs  of  menace,  and  using 
violent  language,  indicating  that  they  had  come  with  no  friendly  or  peaceable  in- 
tention. M.,  under  an  apprehension,  as  he  alleged,  that  his  life  and  property  were 
in  danger,  fired  a  pistol,  by  which  one  of  the  party  was  killed.  Holroyd,  J.,  *•  A 
civil  trespass  will  not  excuse  the  firing  a  pistol  at  a  trespasser,  in  sudden  resentment 
or  anger.  If  a  person  takes  forcible  possession  of  another  man's  close,  so  as  to  be 
guilty  of  a  breach  of  the  peace,  it  is  more  than  a  trespass;  so  if  a  man  with  force 
invades  and  enters  into  the  dwelling  of  another ;  but  a  man  is  not  authorized  to 
fire  a  pistol  on  every  intrusion  or  invasion  of  his  house :  he  ought,  if  he  has  a 
reasonable  opportunity,  to  endeavor  to  remove  him  without  having  recourse  to  the 
last  extremity ;  but  the  making  an  attack  upon  a  dwelling,  and  especially  at  night, 
the  law  regards  as  equivalent  to  an  assault  upon  a  man's  person,  for  a  man's  house 
is  his  castle:  and,  therefore,  in  the  eye  of  the  law,  it  is  equivalent  to  an  assault; 
but  no  words  or  singing  are  equivalent  to  an  assault,  nor  will  they  authorize  an 
assault  in  return.  If  you  are  satisfied  that  there  was  nothing  but  the  song,  and  no 
appearance  of  further  violence :  if  you  believe  that  there  was  no  reasonable  ground 
for  apprehending  further  danger,  but  that  the  pistol  was  fired  for  the  purpose  of 
killing,  then  it  is  murder.  There  are  cases  where  a  person,  in  the  heat  of  blood, 
kills  another,  that  the  law  does  not  deem  it  murder,  but  lowers  the  offence  to  man- 
slaughter ;  as,  where  a  party  coming  up,  by  way  of  making  an  attack,  and,  without 
there  being  any  previous  apprehension  of  danger,  the  party  attacked,  instead  of 
having  recourse  to  a  more  reasonable  and  less  violent  mode  of  averting  it,  having  an 
opportunity  so  to  do,  fires  on  the  impulse  of  the  moment.  If  you  are  of  opinion 
that  the  prisoner  was  really  attacked,  and  that  the  deceased  and  his  party  were  on 
the  point  of  breaking  in,  or  likely  to  do  so,  and  execute  the  threats  of  the  day 
before,  he  was,  perhaps,  justified  in  firing  as  he  did."(a) 

A  person  must  only  use  so  much  force  as  is  reasonably  necessary,  in  order  to 
turn  a  trespasser  out  of  his  house.  Upon  an  indictment  for  manslaughter,  it 
appeared  that  the  prisoner,  upon  returning  home,  found  the  deceased  in  his  bouse, 
and  desired  him  to  withdraw,  but  he  refused  to  go :  upon  this,  words  arose  between 
them,  and  the  prisoner  becoming  excited,  proceeded  to  use  force,  and,  by  a  kick 
which  he  gave  to  the  deceased,  caused  his  death.  Alderson,  B. :  "A  kick  is  not 
a  justifiable  mode  of  turning  a  man  out  of  your  house,  though  he  be  a  trespasser. 
^ftQ91  ^^  ^  person  becomes  excited,  and  gives  another  kick,  it  is  an  unjustifiable 
"^  act.  If  the  deceased  would  not  have  died  but  for  the  *injury  he  received, 
the  prisoner,  having  unlawfully  caused  that  injury,  is  guilty  of  manslaughter.'^^) 

Upon  an  indictment  for  manslaughter,  it  appeared  that  a  man  and  his  servant 
had  insisted  upon  placing  corn  in  the  prisoner's  barn,  which  she  refused  to  allow; 
they  exerted  force :  a  scufiie  took  place,  in  which  the  prisoner  received  a  blow  on 
the  breast,  whereon  she  threw  a  stone  at  the  deceased,  the  master,  which  killed  him. 
Holroyd,  J. :  "The  case  fails,  as  it  appears  the  deceased  received  the  blow  in  an 
attempt  to  invade  the  prisoner's  barn,  against  her  will.  She  had  a  right  to  defend 
her  barn,  and  to  employ  such  force  as  was  reasonably  necessary  for  that  purpose; 
and  she  is  not  answerable  for  any  unforeseen  accident  that  may  have  happened  in 
so  doing."(c) 

There  is  one  species  of  homicide  se  de/endendo  where  the  party  slain  is  equally 
innocent  as  the  person  who  occasions  his  death :  and  yet  this  homicide  is  also  ex- 
cusable, from  the  great  universal  principle  of  self-preservation,  which  prompts 
every  man  to  save  his  own  life,  in  preference  to  that  of  another,  where  one  of  them 
must  inevitably  perish.  Of  this  kind  is  the  case  mentioned  by  Lord  Bacon,  where 
upon  two  persons  being  shipwrecked,  and  getting  on  the  same  plank,  one  of  them, 
finding  it  not  able  to  save  them  both,  thrust  the  other  from  it,  whereby  he  was 
drowned.(^)  But,  according  to  Lord  Hale,  a  man  cannot  even  excuse  the  killing  of 
another  who  is  innocent,  under  a  threat,  however  urgent,  of  losing  his  own  life,  if 
he  do  not  comply ;  so  that  if  one  man  should  assault  another  so  fiercely  as  to  en- 

(a)  Meade's  case,  1  Lew.  184,  Holroyd,  J. 

(b)  Wilde's  case,  2  Lew.  214,  Alderson,  B. 

(c)  HinchcWffe'a  ca%^,  I  L<iw.  161^  Holroyd,  J. 

{d)  4  Blac.  Com.  \ft^  *,  ^e.^i.'KV^Tsv.  ^.^\  \^%.^V.^  .Q.<i,  28^  8.  26. 
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danger  his  lifO)  in  order  to  compel  him  to  kill  a  third  person,  this  would  give  no 
legal  excuse  for  his  compliance.(e)  But  upon  this  it  has  been  observed,  that  if  the 
commission  of  treason  may  be  extenuated  by  the  fear  of  present  death,  and  while 
the  party  is  under  actual  compulsion (/),  there  seems  to  be  no  reason  why  homi- 
cide may  not  also  be  mitigated  upon  the  like  consideration,  of  human  infirmity :  though, 
in  case  the  party  might  have  recourse  to  the  law  for  his  protection  from  the  threats 
used  against  him,  his  fears  will  certainly  furnish  no  excuse  for  committing  the 
murder.  (j^V 

It  should  further  he  observed  that,  as  the  excuse  of  self-defence  is  founded  on 
necessity,  it  can  in  no  case  extend  beyond  the  actual  continuance  of  that  necessity, 
by  which  alone  it  is  warranted  :{h)  for  if  a  person  assaulted  does  not  fall  upon  the 
aggressor,  till  the  affray  is  over,  or  when  he  is  running  away,  this  is  revenge,  and 
not  defence  (t) 

*Sec.  IIL—Of  JvstifiahU  Homicide.  [*893 

It  has  been  already  stated  that  justifiable  homicide  is  of  several  kinds,  as  it  may 
be  occasioned  by  the  performance  of  acts  of  unavoidable  necessity,  or  by  acts  done 
by  the  permission  of  the  law.(A;)* 

Amongst  the  acts  of  unavoidable  necessity  may  be  classed  the  execution  of  male- 
factors, by  the  person  whose  office  obliges  him,  in  the  performance  of  public  jus- 
tice, to  put  those  to  death  who  have  fi)rfeited  their  lives  by  the  laws  and  verdict  of 
their  country.  These  are  acts  of  necessity,  and  even  of  civil  duty :  and,  therefore, 
not  only  justifiable,  but  commendable,  where  the  law  requires  them.(Q  But  the 
law  must  require  them,  otherwise  they  are  not  justifiable;  and,  therefore,  wantonly 
to  kill  the  greatest  of  malefactors,  would  be  murder ;  and  we  have  seen  that  all  acts 
of  official  duty  should,  in  the  nature  of  their  exocution.be  conformable  to  the  judg- 
ment by  which  they  are  directed. (m) 

Amongst  the  acts  done  by  the  permission  of  the  law,  for  the  advancement  of 
public  justice,  may  be  reckoned  those  of  the  officer,  who  in  the  execution  of  his 
office,  either  in  a  civil  or  criminal  case,  kills  a  person  who  assaults  and  resists  him. 
The  resistance  will  justify  the  officer  in  proceeding  to  the  last  extremity.  So  that 
in  all  cases,  whether  civil  or  criminal,  where  persons  having  authority  to  arrest  or 
imprison,  and  using  the  proper  means  for  that  purpose,  are  resisted  in  so  doing, 
they  may  repel  force  with  force,  and  need  not  give  back ;  and  if  the  party  making 
resistance  is  unavoidably  killed  in  the  struggle,  this  homicide  is  justifiable.(n)*     A 

{e)  \  Hale  51,  434. 

(/)  1  East  P.  C.  c.  2,  8.  15,  p.  YD,  and  the  authorities  there  cited. 

(g)  1  East  P.  C.  c.  5,  s.  61,  p.  294,  Lord  Hale  sajs  that  in  the  most  extreme  case,  where 
there  could  be  no  recourse  to  law,  the  person  assailed  ought  rather  to  die  himself  than 
kill  an  innocent  person. 

(k)  1  East  P.  G.  c.  5,  8.  60,  p.  293.         (i)  4  Blac.  Com.  293. 

\k)  Ante,  p.  883.  (/)  Post.  267;   1  Hale  496,  502;  4  Blac.  Com.  178. 

(m)  Anfe.,  p.  750,  and  sec  1  Hale  501;  2  Hale  411. 

(n)  1  Hale  494;  1  Hawk.  P.  C.  c.  28,  ss.  17,  18;  Post.  270;  4  Blac.  Com.  179;  I  East 
P.  C.  c.  5,  8.  74,  p.  307. 

1  Seamen  have  no  right,  even  in  cases  of  extreme  peril  to  their  own  lives,  to  sacrifibe 
the  lives  of  passengers  for  the  sake  of  preserving  their  own  ;  and  thej  can  in  no  circum- 
stances claim  exemption  from  the  common  lot  of  the  passengers.  In  case  of  shipwreck 
and  extreme  peril,  where  there  is  an  absolute  necessitj  that  a  part  should  be  sacrificed  in 
order  to  save  the  remainder,  a  decision  by  lot  should  be  resorted  to,  unless  the  peril  is  so 
instant  and  overwhelming  as  to  leave  no  chance  of  means  and  no  moment  for  delibera- 
tion :  United  States  v.  Holmes,  1  Wallace,  Jr.  1. 

'  A  subject  of  Great  Britain,  who,  under  directions  from  the  local  authorities  of  Can- 
ada, commits  homicide  in  this  state  in  time  of  peace,  may  be  prosecuted  in  our  courts  as 
a  murderer ;  even  though  his  sovereign  subsequently  approve  his  conduct,  by  avowing 
the  directions  under  which  he  did  it  as  a  lawful  act  of  government:  People  v.  M'Leod,  1 
Hill  377. 

'  So  long  as  a  party  liable  to  arrest,  endeavors  peaceably  to  avoid  it,  he  may  not  be 
killed:  but  whenever  by  his  conduct  he  puts  in  jeopardy  the  life  of  any  attem^tlci^  \.^ 
arrest  liim  he  may  be  killed,  and  the  act  will  be  excusable i  ^\a\a  i».  K\i^^x^^^^^'^^S^^ 
327. 
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rule  founded  in  reason  and  public  utility  :  for  few  men  would  quietly  submit  to  an 
arrest,  if,  in  every  case  of  resistance,  the  party  empowered  to  arrest  were  obliged  to 
desist,  and  leave  the  business  undone;  and  a  case  in  which  the  officer  was  holden 
guilty  of  manslaughter,  because  he  had  not  first  given  back,  as  far  as  he  could, 
before  he  killed  the  party  who  had  escaped  out  of  custody,  in  execution  for  a  debt, 
and  resisted  being  retaken, (o)  seems  to  stand  alone,  and  has  been  mentioned  with 
disapprobation.(p)  With  respect  to  offenders  against  the  revenue  laws,  it  is  enacted 
that  if  any  person,  liable  to  be  detained,  under  that  or  any  other  act  relating  to  the 
customs,  shall  not  be  detained  at  the  time  of  committing  the  offence  for  which  he  is 
so  liable,  or  afler  detention,  shall  make  his  escape,  such  person  shall  and  may,  at 
any  time  afterwards,  be  detained  and  taken  before  any  justice,  to  be  dealt  with  as 
if  detained  at  the  time  of  committing  such  offencc.(^) 
*ftQ4.1       *But  where  the  party  does  not  resist,  but  merely  flies  to  avoid  the  arrest, 

-'  the  conduct  of  the  officer  should  be  cautiously  regulated  by  the  nature  of  the 
proceeding.  For  in  civil  cases,  and  also  in  the  case  of  a  breach  of  the  peace,  or  any 
other  misdemeanor,  short  of  felony,  if  the  officer  should  pursue  a  defendant  flying 
in  order  to  avoid  an  arrest,  and  should  kill  him  in  the  pursuit,  it  will  be  murder  or 
manslaughter,  according  to  the  peculiar  circumstances  by  which  such  homicide  may 
have  been  attended. (r)  But  if  a  felony  be  committed,  and  the  felon  fly  from  jus- 
tice, or  a  dangerous  wound  be  given,  it  is  the  duty  of  every  man  to  use  his  best  en- 
deavors for  preventing  an  escape ;  and  if  in  the  pursuit  the  party  flying  be  killed, 
where  he  cannot  be  otherwise  overtaken,  this  will  be  deemed  justifiable  homicide.(«) 
This  rule  is  not  confined  to  those  who  are  present,  so  as  to  have  ocular  proof  of  the 
fact,  or  to  those  who  first  come  to  the  knowledge  of  it :  for  if  in  these  cases  fresh 
suit  be  made,  and  d  fortiori  if  hue  and  cry  be  levied,  all  who  join  in  aid  of  those 
who  began  the  pursuit  are  under  the  same  protection  of  the  law.  And  the  same 
rule  holds,  if  a  felon,  afler  an  arrest,  break  away  as  he  is  carrying  to  gaol,  and  his 
pursuers  cannot  retake  without  killing  him.(0 

On  an  indictment  for  shooting  at  the  prosecutor  with  intent  to  do  grievous  bodily 
harm,  it  appeared  that  the  prisoner  was  a  constable  and  employed  to  guard  a  copse, 
from  which  wood  had  been  stolen,  and  for  this  purpose  carried  a  loaded  gun.  From 
this  copse  he  saw  the  prosecutor  come  out,  carrying  wood  which  he  was  stealing, 
and  called  to  him  to  stop.  The  prosecutor  ran  away,  and  the  prisoner  having  no 
other  means  of  bringing  him  to  justice  fired,  and  wounded  him  in  the  leg.  It  wae 
further  alleged  that  the  prosecutor  was  actually  committing  a  felony,  he  having  been 
before  convicted  repeatedly  of  stealing  wood ;  but  these  convictions  were  unknown 
to  the  prisoner,  nor  was  there  any  reason  for  supposing  that  he  knew  the  difference 
between  the  rules  of  law  relating  to  felony  and  those  relating  to  less  offences.  Erie, 
J.,  told  the  jury  that  shooting  with  intent  to  wound  amounted  to  a  felony  charged, 
unless  from  other  facts  there  was  a  justification  ;  and  that  neither  the  belief  of  the 
prisoner,  that  it  was  his  duty  to  fire,  if  he  could  not  otherwise  apprehend  the  prose- 
cutor, nor  the  alleged  felony,  it  being  unknown  to  him,  constituted  such  justifica- 
tion; and  upon  a  case  reserved,  it  was  held  that  the  conviction  was  right;  for  the 
prisoner  was  not  justified  in  firing,  because  the  fact  that  the  prosecutor  was  oommit^ 
ting  a  felony  was  unknown  to  him  at  the  time.(u) 

Where  a  person  is  indicUd  for  a  felony,  and  will  not  suffer  himself  to  be  arrested 
by  an  officer,  having  a  warrant  for  that  purpose,  the  officer  may  lawfully  kill  him  if 
HiOCkPTi  h^  cannot  otherwise  be  taken  ;  though  such  person  be  innocent,  and  though 

^  in  truth  no  felony  have  been  committed.(v)  But  it  seems  that  this  must  *be 


i: 


[o)  1  Roll.  Rep.  189. 
p)  Post.  271 ;  1  East  P.  C.  c.  5,  s.  74,  p.  307. 

(9)  16  &  17  Vict.  c.  107,  8.  238.  And  more  particular  provisions  are  cootained  in  the 
Act,  as  to  the  arrest  and  detention  of  persons  committiag  offences  therein  enameiated. 
See  ante,  p.  1 74,  et  aeq, 

(r)  Ante,  pp.  735,  747. 

\9)  1  Hale  489,  490;  1  Hawk.  P.  C.  c.  28,  s.  11 ;  Fost.  271 ;  4  Blac.  Com.  179. 

U)  Id.  Ibid. ;  1  East  P.  C.  c.  5,  s.  67,  p.  298. 

|u)  Reg.  V.  DadsoD,  2  Den.  C.  C.  35.    This  case  was  not  argaed. 

(v)  1  Hawk.  P.  C.  c.  28,  s.  12. 
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understood  only  of  arrests  by  officers,  and  does  not  extend  to  arrests  by  private  per- 
sons of  their  own  authority,  (it) 

In  the  case  of  a  riot  or  rebellious  assembly,  the  peace  officers  and  their  assistants, 
endeavoring  to  disperse  the  mob,  are  justified,  both  at  common  law  and  by  the  riot 
act,  in  proceeding  to  the  last  extremity,  in  case  the  riot  cannot  otherwise  be  sup- 
presscd.(x)  And  it  has  been  said,  that  perhaps  the  killing  of  dangerous  rioters 
may  be  justified  by  any  private  persons  who  cannot  otherwise  suppress  them,  or  de- 
fend themselves  from  them,  inasmuch  as  every  private  person  seems  to  be  authorized 
by  the  law  to  arm  himself  for  the  preservation  of  the  peace.(^) 

Gaolers  and  their  officers  are  under  the  same  special  protection  as  other  ministers 
of  justice ;  and,  therefore,  if  in  the  necessary  discharge  of  their  duty,  they  meet 
with  resistance,  whether  from  prisoners  in  civil  or  criminal  suits,  or  from  others,  in 
behalf  of  such  prisoners,  they  are  not  obliged  to  retreat  as  far  as  they  can  with 
safety,  but  may  freely,  and  without  retreating,  repel  force  by  force ;  and  if  the 
party  so  resisting  happen  to  be  killed,  this,  on  the  part  of  the  gaoler,  or  his  officer, 
or  any  person  coming  in  aid  of  him,  will  be  justifiable  homicide.(z) 

Sir  William  Hawkesworth  being  weary  of  life,  and  willing  to  be  rid  of  it  by  the 
hand  of  another,  havin^;  first  blamed  his  keeper  for  suffering  his  deer  to  be  de- 
stroyed, and  commanded  him  to  execute  the  law,  came  himself  into  his  park  at 
night  as  if  with  intent  to  steal  the  deer ;  and  being  questioned  by  the  keeper,  who 
knew  him  not,  and  refusing  to  stand  or  answer,  he  was  shot  by  the  keeper.  This 
was  decided  to  be  excusable  homicide  by  the  statute  De  mak/actoribus  in  parc\8.(a) 

A  man  may  repel  force  by  force  in  defence  of  his  person,  habitation,  or  pro- 
perty, against  one  who  manifestly  intends  and  endeavors,  by  violence  or  sur- 
prise, to  commit  a  known  felony  upon  either.  In  these  cases  he  is  not  obliged  to 
retreat,  but  may  pursue  his  adversary  till  he  finds  himself  out  of  danger;  and  if,  in 
a  conflict  between  them,  he  happens  to  kill,  such  killing  is  *justifiable.(6)  r:|eoq/« 
But  it  has  been  holdcn,  that  this  rule  does  not  apply  to  any  crime  unaccom-  ^ 
panied  with  force,  as  of  picking  of  pockets. (c)  It  seems,  therefore,  that  the  intent 
to  murder,  ravish,  or  commit  other  felonies  attended  with  force  or  surprise,  should 
be  apparent,  and  not  be  left  in  doubt ;  so  that  if  A.  make  an  attack  upon  B.,  it 
must  plainly  appear  by  the  circumstances  of  the  case  (as  the  manner  of  the  assault, 
the  weapon,  &c.)  that  the  life  of  B.  is  in  imminent  danger  3  otherwise  his  killing 

(w)  2  Hale  84.  Sed  vide  1  Hale  480,  490,  and  I  East  P.  C.  c.  5,  8.  68,  pp.  300,  301,  where 
it  is  said,  that  the  fact  of  the  indictment  found  is  a  good  cause  of  arrest  by  private  per- 
sons, if  it  may  be  made  without  the  death  of  the  felon :  and  that  if  the  fact  of  his  guilt 
be  necessary  for  their  complete  justification,  it  is  conceived  that  the  bill  of  indictment 
found  by  the  grand  jury  would,  for  that  purpose,  be  primO,  facie  evidence  of  the  fact,  till 
the  contrary  be  proved.     Certainly  not.     See  Ilex  v.  Turner,  ante,  p.  77.     C.  S.  G. 

(z)  1  Hale  53,  494,  495  ;  MS.,  Tracy,  36,  cited  1  East  P.  C.  c.  5,  s.  71,  p.  304;  Riot  Act, 
1  Geo.  1,  St.  2,  c.  5,  where  persons  continue  together  an  hour  after  proclamatioa  And 
tee  ante^  Book  11.,  Chap.  xxv.     Of  Riots,  ^c,  p.  378,  et  eeq. 

(y\  1  Hawk.  P.  C.  c.  28,  s.  14,  and  see  Fost.  272  ;  Poph.  121.  It  was  so  resolved  by  all 
the  Judges  in  Easter  Term,  39  Eliz  ,  though  they  thought  it  more  discreet  for  every  one 
in  such  a  case  to  attend  and  assist  the  King's  officers  in  preserving  the  peace.  And  cer- 
tainly, if  private  persons  interfere  to  suppress  a  riot,  they  must  give  notice  of  their  inten- 
tion.    See  note  (g),  ante,  p.  402. 

{z)  Fost.  321  ;  1  Hale  481,  496. 

(a)  1  Hale  40.  By  the  21  Edw.  1,  st.  2,  if  a  forester,  parker,  or  warrener,  fou-ml  any 
trespassers  wandering  within  his  liberty,  intending  to  do  damage  therein,  who  would  not 
yield,  after  hue  and  cry  made  to  stand  unto  the  peace,  but  continued  their  malice,  and 
disobeying  the  King's  peace,  did  flee  or  defend  themselves  with  force  and  arms,  if  such 
forester,  parker,  or  warrener,  or  their  assistants,  killed  such  offenders,  either  in  arresting 
or  taking  them,  they  should  not  be  troubled  for  the  same,  nor  suffer  any  punishmeat.  The 
21  Edw.  I,  St.  2,  was  repeated  by  the  1  k  S  Geo.  4,  c.  27,  and  9  Geo.  4,  c.  53.  And  the  3 
k  4  Will,  k  M.  c.  10,  by  the  16  Geo.  3,  c.  30,  and  the  4  &  5  Will,  k  M.  c.  23,  by  the  7  &  8 
Geo.  4,  c.  27,  and  the  1  k  2  Will.  4,  c.  32.  All  further  reference  to  their  provisions  has 
therefore  been  omitted.     C.  S.  G. 

(b)  Fost.  273;  Kel.  128,  129;  1  Hale  445,  481,  484,  et  teg.;  1  Hawk.  P.  C.  c.  28,  ss.  21, 
24 ;  Reg.  v.  Bull,  9  C.  &  P.  22  (38  E.  C  L.  R.) 

(c)  1  Hale  488;  4  Blac.  Com.  180.  But  if  one  pick  my  pocket,  and  I  cannot  otherwise 
take  him  than  by  killing  him,  this  falls  under  the  general  rale  concerning  the  arresting 
of  felons:  1  East  P.  C.  c.  5,  s.  45,  p.  273. 
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the  assailant  will  not  be  justifiable  self-defence.((f  )  There  must  be  ao  intention  on 
the  part  of  the  person  killed  to  rob,  or  murder,  or  to  do  some  dreadful  bodily  injury 
to  the  person  killing ;  or  the  conduct  of  the  party  must  be  such  as  to  render  it 
necessary  on  the  part  of  the  party  killing  to  do  the  act  in  self-defence.(^)  And 
the  rule  clearly  extends  only  to  cases  of  felony ;  for  if  one  come  to  beat  another,  or 
to  take  his  goods  merely  as  a  trespasser,  though  the  owner  may  justify  the  beating 
of  him,  so  tar  as  to  make  him  desist,  yet  if  he  kill  him.  it  is  manslaughter//) 
But  if  a  house  be  broken  open,  though  in  the  day-time,  with  a  felonious  intent,  it 
will  be  within  the  rule.(<7)  A  person  who  is  set  to  watch  a  yard  or  garden  by  his 
master,  is  not  justified  in  shooting  any  one  who  comes  into  it  in  the  night,  even  if 
he  see  him  go  into  his  master's  hen-roost,  and  some  dead  fowls  and  a  crow-bar  be 
found  near  him ;  but  if  from  his  conduct  he  has  fair  ground  to  believe  his  own  life 
in  actual  danger,  he  is  justified  in  shooting  him.(A)* 

Important  considerations  will  arise  in  cases  of  this  kind,  as  to  the  grounds  which 
the  party  killing  had  for  supposing  that  the  person  slain  had  a  felonious  design 
against  him;  more  especially  where  it  afterwards  appears  that  no  such  design 
existed.  One  Levet  was  indicted  for  killing  F.  F.,  under  the  following  circum- 
stances:— Levet  being  in  bed  and  asleep,  his  servant,  who  had  procured  F.  F.  to 
help  her  about  the  work  of  the  house,  and  went  to  the  door  about  twelve  o'clock  at 
night  to  let  her  out,  conceived  that  she  heard  thieves  about  to  break  into  the  house: 
upon  which  she  ran  to  him,  and  told  him  of  what  she  apprehended.  Levet  arose 
immediately,  took  a  drawn  sword,  and,  with  his  wife,  went  down  stairs ;  when  the 
servant,  fearing  that  her  master  and  mistress  should  see  F.  F.,  hid  her  in  the 
buttery.  Levet  with  his  sword  searched  the  entry  for  thieves,  when  his  wife,  spying 
F.  F.  in  the  buttery,  and  not  knowing  her,  conceived  her  to  be  a  thief,  and  cried 
out  to  her  husband  in  great  fear,  "  Here  they  be  that  would  undo  us ;"  when  Levet, 
*ft«i71  °^^  knowing  that  it  was  F.  F.  in  *the  buttery,  hastily  entered  with  his  drawn 
-*  sword,  and  being  in  the  dark,  and  thrusting  before  him  with  his  sword, 
thrust  F.  F.  under  the  left  breast  and  gave  her  a  mortal  wound,  of  which  she  in- 
stantly died.(i)  This  was  ruled  to  be  misadventure ;  but  a  great  Judge  appears  to 
have  thought  the  decision  too  lenient,  and  that  it  would  have  been  better  ruled 
manslaughter;  due  circumspection  not  having  been  used.(A;)  Upon  this  opinion, 
however,  some  observations  have  been  made ;  and  it  has  been  ably  argued,  upon  the 
peculiar  facts  and  circumstances  of  the  transaction,  that  the  case  seems  more  pro- 
perly to  be  one  of  those  mentioned  by  Lord  Hale,(/)  where  the  ignorance  of  the 
fact  excuses  the  party  from  all  sort  of  blame. (m)  And  in  another  book  of  great 
authority,  the  case  is  mentioned  as  one  in  which  the  defendant  might  have  justified 
the  fact  under  the  circumstances,  on  the  ground  that  it  had  not  the  appearance 
even  of  a  fault,  (n) 

Questions  will  also  sometimes  arise  as  to  the  apparency  of  the  intent  in  one  of  the 

(d)  1  Hale  484. 

(«)  Reg.  V.  Bull,  9  C.  &  P.  22  (38  E.  C.  L.  R.),  Vaughan  and  Williams,  JJ. 

(/)  1  Hale  485,  486  ;  1  Hawk.  P.  C.  c.  28,  s.  23  ;  Kel.  132;  1  East  P.  C.  c.  5,  a.  44, 
p.  272. 

(ff)  1  East  P.  C.  c.  5,  s.  44,  p.  273.  In  4  Blac.  Com.  180,  it  is  said,  that  the  rule  reaches 
not  to  the  breaking  open  of  any  house  in  the  day-time,  unless  it  carries  with  it  an  attempt 
of  robbery  also.  But  it  will  apply  where  the  breaking  is  such  as  imports  an  apparent 
robbery,  or  an  intention  or  attempt  of  robbery  :  1  Hale  488. 

(A)  Rex  I'.  Scully,  1  0.  &  P.  319,  Garrow,  B.  The  24  Hen.  8,  c.  6,  by  which  persons 
killing  those  who  were  attempting  to  rob  or  murder,  or  commit  burglary,  were  not  to 
suffer  any  forfeiture  of  goods,  &c.,  but  to  be  fully  acquitted,  and  which  was  here  referred 
to  in  the  second  edition,  was  repealed  by  the  9  Geo.  4,  c.  31.     C.  S.  G. 

(0  Levet's  case,  Cro.  Car.  638  j   I  Hale  42,  474 ;  Jones  (W.)  429. 

(k)  Fost.  299.  (1)  1  Hale  42. 

(m)  1  East  P.  C.  c.  6,  s.  46,  pp.  274,  275.  (it)  1  Hawk.  P.  C.  c.  28,  8.  27. 

1  Whenever  there  is  a  reasonable  ground  to  believe  that  there  is  a  design  to  destror 
life,  to  rob,  or  to  commit  a  felony,  a  killing  to  arrest  such  a  design  is  justifiable :  State  r. 
Harris,  1  Jones  (Law)  190  ;  Harrison  v.  State,  24  Ala.  67 ;  Dill  v.  State,  25  Ibid.  15;  Dyson 
V.  State,  26  Miss.  3G2.  It  is  lawful  for  the  owner  of  a  house  to  kill  a  burglar:  M'PbersoB 
V.  State,  22  Geo.  478.  Killing  to  prevent  a  felony  must  be  necesMry:  Mitchell  v.  Sut«, 
22  Geo.  211. 
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parties  to  commit  such  felony  as  will  justify  the  other  in  killing  him.  Mawgridge, 
on  words  of  anger,  threw  a  bottle  with  great  force  at  the  head  of  Mr.  Cope,  and 
immediately  drew  his  sword,  upon  which  Mr.  Cope  returned  a  bottle  with  equal 
violence ;(o)  and  it  was  held  that  this  was  lawful  and  justifiable  on  the  part  of  Mr. 
Cope,  on  the  ground  that  he  that  has  manifested  malice  against  another,  is  not  fit 
to  be  trusted  with  a  dangerous  weapon  in  his  hand.(^)  There  seems  to  have  been 
good  reason  for  Mr.  Cope  to  have  supposed  that  his  life  was  in  danger :  and  it  was 
probably  on  the  same  ground  that  the  judgment  on  Ford's  case  proceeded.  Mr. 
Ford  being  in  possession  of  a  room  at  a  tavern,  several  persons  insisted  upon  having 
it,  and  turning  him  out,  which  he  refused  to  submit  to ;  thereupon  they  drew  their 
swords  upon  Sir.  Ford  and  his  company,  and  Mr.  Ford  drew  his  sword,  and  killed 
one  of  them ;  and  this  was  adjudged  justifiable  homicide. (^)  For  if  several  attack 
a  person  at  once  with  deadly  weapons,  as  may  be  supposed  to  have  happened  in  this 
case,  though  they  wait  till  he  be  upon  his  guard,  yet  it  seems  (there  being  no  com- 
pact to  fight)  that  he  would  be  justified  in  killing  any  of  the  assailants  in  his  own 
defence ;  because  so  unec|ual  an  attack  resembles  more  a  desire  of  assassination  than 
of  combat.(r)  But  no  assault,  however  violent,  will  justify  killing  the  assailant 
under  the  plea  of  necessity,  unless  there  be  a  plain  manifestation  of  a  felonious 
intent.(8)  And  it  may  be  further  observed,  that  a  man  cannot,  in  any  case,  justify 
killing  another  by  a  pretence  of  necessity,  unless  he  were  wholly  without  fault  in 
^bringing  that  necessity  upon  himself;  for,  if  he  kill  any  person  in  defence  r:|(QQo 
of  an  injury  done  by  himself,  he  is  guilty  of  manslaughter  at  least;  as  in  ^ 
the  case  where  a  body  of  people  wrongfully  detained  a  house  by  force,  and  killed 
one  of  those  who  attacked  it,  and  endeavored  to  set  it  on  fire.(/) 

Mr.  J.  Foster  was  of  opinion,  that,  upon  the  same  principle  upon  which  Maw- 
gridge's  case  was  decided,  and  possibly  upon  the  rule  touching  the  arrest  of  a  per- 
son who  has  given  a  dangerous  wound,  the  Legislature,  in  the  case  of  the  Marquis 
de  Guiscard,  who  stabbed  Mr.  Harley  sitting  in  Council,  discharged  the  parties  who 
were  supposed  to  have  given  the  Marquis  the  mortal  wound  from  all  manner  of 
prosecution  on  that  account,  and  declared  the  killing  to  be  a  lawful  and  necessary 
action. (?<) 

Where  a  known  felony  is  attempted  upon  any  one,  not  only  the  party  assaulted 
may  repel  force  by  force,  but  his  servant  attending  him,  or  any  other  person  pre- 
sent, may  interpose  to  prevent  the  mischief;  and  if  death  ensue,  the  party  so  inter- 
posing will  be  justified.(t;)  So,  where  an  attempt  is  made  to  commit  arson,  or  bur- 
glary, in  the  habitation,  any  part  of  the  owner's  family,  or  even  a  lodger,  may  law- 
liilly  kill  the  assailants,  in  order  to  prevent  the  mischief  intended. (ip) 

But,  in  cases  of  mutual  combats  or  sudden  affrays,  a  person  interfering  should 
act  with  much  caution.  Where,  indeed,  a  person  interferes  between  two  combat- 
ants with  a  view  to  preserve  the  peace,  and  not  to  take  part  with  either,  giving  due 
notice  of  his  intention,  and  is  under  the  necessity  of  killing  one  of  them  in  order 
to  preserve  his  own  life  or  that  of  the  other  combatant,  it  being  impossible  to  pre- 
serve them  by  other  means,  such  killing  will  be  justifiable ;(x)  but,  in  general,  if 
there  be  an  affray  and  an  actual  fighting  and  striving  between  persons,  and  another 

(o)  Mawgridge's  case,  Kel.  128,   192,  antty  p.  729. 

(/>)  By  Lord  Holt,  Kei.  128, 129.  {q)  Ford's  case,  Kol.  51. 

(r)  1  East  P.  C.  c.  5,  s.  47,  p.  27G  ;  and  see  1  East  P.  C.  c.  5,  s.  25,  p.  243,  where  Ford's 
case  is  observed  upon  ;  and  it  is  said  that  the  memorandum  in  the  margin  of  Kelyng  to 
inquire  of  this  case,  and  the  qvtrre  used  by  Mr.  J.  Foster  in  citing  it,  were  probably  made 
on  the  ground  of  the  reason  suggested  in  the  margin  of  Kelyng  for  the  judgment,  namely, 
that  the  killing  by  Mr.  Ford  in  defence  of  his  own  possession  of  the  room  was  justifiable, 
which,  under  those  circumstances,  might  be  fairly  questioned  :  as,  on  that  ground,  it 
might  have  been  better  ruled  to  be  manslaughter. 

(9)  I  East  P.  C.  c.  5,  s.  47,  p.  277. 

{t)  I  Hawk.  P.  C.  c.  28,  s.  22 ;   1  Hale,  405,  440,  441. 

(fi)  9  Ann  c.  16,  which  was  repealed  by  the  9  Geo.  4,  c   31  ;  Fost.  275. 

(r)  1  Hale  481,  484  ;  Fost.  274.  And  in  Ilandcock  v.  Baker  and  others,  2  Bos.  k  Pul. 
2C5,  Chambre,  J.,  said,  '*  It  is  lawful  tor  a  private  person  to  do  anything  to  prevent  the 
perpetration  of  a  felony." 

(w)  Fost.  274. 

(z)  1  Bale  484 ;  1  East  P.  C.  c.  5,  s.  58,  p.  290. 
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run  in,  and  take  part  with  one  party,  and  kill  the  other,  it  will  not  be  justifiable 
homicide,  but  manslaughter. (^)* 

It  should  be  observed,  that  as  homicide  committed  in  the  prevention  of  forcible 
and  atrocious  crimes  is  justifiable  only  upon  the  plea  of  necessity,  it  cannot  be  jus- 
tified, unless  the  necessity  continue  to  the  time  when  the  party  is  killed.  Thtu, 
though  the  person  upon  whom  a  felonious  attack  is  first  made  be  not  obliged  to  re- 
treat, but  may  pursue  the  felon  till  he  finds  himself  out  of  danger;  yet  if  the  felon 
be  killed  after  he  has  been  properly  secured,  and  when  the  apprehension  of  danger 
has  ceiised,  such  killing  will  be  murder;  though  perhaps,  if  the  blood  were  still  hot 
from  the  contest  or  pursuit,  it  might  be  held  to  be  only  manslaughter,  on  account  of 
the  high  provocation.  (2) 
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of  destroying  infants  in  the  mother's  womb. 

We  have  already  seen  that  an  infant  in  its  mother's  womb,  not  being  in  rerum 
naturd^  is  not  considered  as  a  person  who  can  be  killed  within  the  description  of 
murder. (a)  An  attempt,  however,  to  effect  the  destruction  of  such  an  infant, 
though  unsuccessful,  appears  to  have  been  treated  as  a  misdemeanor  at  oommoa 
law.(6)» 

The  43  Geo.  3,  c.  58,  9  Geo.  4,  c.  31,  and  7  Will.  4,  and  1  Vict.  c.  85,  formerly 
made  certain  attempts  to  procure  the  miscarriage  of  any  woman  highly  penal ;  but 
these  acts  are  repealed,  and  by  the  24  &  25  Vict.  c.  100,  s.  58,  **  Every  woman^ 
being  with  child^  wlio^  with  intent  to  procure  her  oum  mixcarriage^  shall  unlav/vll^ 
admin  inter  to  herself  any  poison  or  other  noxious  thing,  or  shall  unlawfully  use  any 
instrument  or  other  means  whatsoever  with  the  like  intent,  and  whosoever,  with  in- 
tent to  procure  the  miscarriage  of  any  woman,  whether  she  be  or  be  not  with  child, 
shall  unlawfully  (c)  administer  to  her  or  cause  to  be  taken  by  her  any  poison  or 
other  noxious  thing,(//)  or  shall  unlawfully (e)  use  any  instrument  or  other  means 
whatsoever  with  the  like  intent,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude 
for  life,  or  for  any  term  not  less  than  three  years,  or  to  be  imprisoned  for  any  term 

(y )  1  East  P.  C.  c.  5,  s.  58,  p.  291.  Ante,  p.  795  ;  and  see  also  ante,  Book  II.,  chap.  zztI. 
Of  Affrayt,  p.  406. 

(z)  1  East  P.  C.  c.  5,  8.  60,  p.  293;  4  Blac.  Coin.  185;  I  Hale  485. 

(a)  Ante,  p.  670. 

(6)  Sec  a  precedent  of  an  indictment  for  this  offence  as  a  misdemeanor  at  common  law 
in  3  Chit.  Crim.  Law,  798,  procured  from  the  Crown  Office,  Mich.  T.  42  Geo.  3. 

if)  The  word  "  maliciously"  was  in  the  9  Geo.  4,  c.  31,  s.  13. 
d)  The  words  of  the  43  Geo  3,  c.  58,  in  s.  1,  were  "  any  deadly  poison  or  other  noxioQS 
and  destructive  substance  or  thing  ;"  in  sec.  2,  "any  medicines,  drug,  or  other  substance 
or  thing  whatsoever."  The  words  in  the  9  Geo.  4,  c.  31,  where  the  woman  was  qaick 
with  child,  were,  ''any  poison  or  other  noxious  thing."  Where  the  woman  wasnotqoick 
with  child,  *'any  medicine  or  other  thing."  See  note  (k),po9t,  p.  901. 
(e)  "  Unlawfully"  was  not  in  the  9  Geo.  4,  c.  31,  s.  13. 

^  When  a  person,  who  is  neither  assaulted  or  threatened,  gets  down  from  his  horse, 
arms  himself  with  a  club,  interposes  himself  between  two  other  persons  who  are  aboutto 
engage  in  a  fight,  and  kills  one  of  them,  this  is  murder:  Johnston's  case,  5  Gratt.  660.  As 
to  killing  in  an  attempt  to  preserve  the  peace,  see  People  v.  Gob,  4  Parker  C.  R.  35  ;  Pond 
r.  People,  8  Mich.  150. 

'  It  is  not  a  punishable  offence,  by  the  common  law,  to  perform  an  operation  upon  a 
pregnant  woman,  with  her  consent,  tor  the  purpose  of  procuring  an  abortion,  and  thereby 
to  effect  such  purpose,  unless  the  woman  be  quick  with  child  :  Gomm.  v,  Parker,  9  Mete. 
263.  To  administer  a  potion  to  a  pregnant  woman  with  an  intention  to  procnre  an  abor- 
tion, is  not  an  indictable  offence,  unless  the  woman  be  quick  with  child,  and  an  abortion 
ensue  :  Comm.  t;.  Bangs,  9  Mass.  387.  See  Wilson  v.  Gbio,  2  Ghio  (N.  S.)  319 ;  Slats  v. 
Howard,  32  Verm.  380. 
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not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or  without  solitary 
confineinent.'Y/) 

Sec.  59.  '•  Whosof-ver  nhall  vnlatr/uUif  ffupply  or  prf)rnre  ant/  j^oisnn  or  other 
noxioun  thing,  or  any  instrument  or  thing  whatsoever,  knoiting  that  the  same  is  in' 
tcmh'd  to  he  nnhiwfuHy  vse<f  or  employed  with  intent  to  procure  tht  miscarriage  of 
any  woman,  ichether  she  he  or  he  not  with  child,  shall  he  guilty  of  a  mistlvmeanor^ 
and  heing  convicted  tlwreof,  slmU  Ije  liahU,  at  the  discretion  of  the  Court,  to  he  kept 
in  penal  servitude  for  the  term  of  three  years,  or  to  he  ^imprisoned  for  any  t+qaa 
term  not  e:cceeding  two  years,  with  or  withont  hard  lahor.*\g)  ^ 

By  sec.  67,  principals  in  the  second  degree  and  accessories  before  the  fact  are 
punishable  like  principals  in  the  first  degree  ;  ^^  and  whosoever  shall  counsel,  aid,  or 
a^t  the  commission  of  any  indictable  misdemeanor  punishable  under  this  Act, 
shall  be  liable  to  be  proceeded  against,  indicted,  and  punished  as  a  principal 
offender."(/i) 

Soc.  69.  '•  Whenever  imprisonment,. with  or  without  hard  labor,  may  be  awarded 
for  any  indicttible  offence  under  this  Act,  the  Court  may  sentence  the  offender  to 
be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labor,  in  the  common  gaol  or 
house  of  correction." 

Sec.  70.  '*  Whenever  solitary  confinement  may  be  awarded  for  any  offence  under 
this  Act.  the  Court  may  direct  the  offender  to  be  kept  in  solitary  confinement  for 
any  portion  or  portions  of  any  imprisonment,  or  of  any  imprisonment  with  hard 
labor,  which  the  Court  may  award,  not  exceeding  one  month  at  any  one  time,  and 
not  exceeding  three  months  in  any  one  year;  and  whenever  whipping  may  be 
awarded  for  any  offence  under  this  Act,  the  Court  may  sentence  the  offender  to  be 
once  privately  whipped,  and  the  numher  of  strokes  and  the  instrument  with  which 
they  shall  he  injiicted  shall  he  specified  hy  tlie  Court  in  the  sentnwe.** 

Sec  71.  "  Whenever  any  person  shall  he  convicted  of  any  indictahle  misdemeanor 
jmnishahle  vnder  this  Act,  tlie  Court  may,  if  it  shall  think  ft,  in  addition  to  or  in 
lieu  of  any  punishment  hy  this  Act  authitrized,  fine  the,  offender,  and  require  him  to 
enter  into  his  own  recognizances,  and  to  find  sureties,  hoth  or  either,  for  keeping  the 
peace,  and  heing  ofgtjwi  heJiavior  ;  and  in  case  of  any  felony  puiu'slwhle  under  this 
Act  or  otlierwise  than  with  death,  the  Court  may,  if  it  shall  think  fit,  require  the 
offender  to  enter  into  his  own  recognizances  and  to  fiiid  sureties,  Itoth  or  eit/icr,  for 
keeping  the  peace,  in  addition  to  any  punishment  hy  this  Act  authorized :  provided 
that  no  2*erson  shall  he  imjjrisfjned,  for  not  finding  sureties  under  this  chiuse.for  any 
period  exceeding  one  year*\i) 

In  order  to  bring  a  case  within  the  24  &  25  Vict.  c.  100,  s.  59,  it  is  not  neces- 
sary that  the  intention  of  using  the  noxious  substance  should  exist  in  the  mind  of 
any  other  person  than  the  person  supplying  it.  The  prisoner  was  indicted  for  sup- 
plying savin,  knowing  that  it  was  intended  to  be  unlawfully  used  to  procure  a  mis- 
carriage, and  it  was  contended  that  there  was  no  case  agninst  him,  because  it  was 
necessary  that  ho  should  know  that  the  savin  was  intended  to  be  used  with  intent 
to  procure  the  miscarriage,  whereas  it  was  not  intended,  except  by  the  pristmer 
himself,  to  be  so  used  ;  the  jury  found  that  the  case  was  in  other  respect<i  proved, 
but  that  the  prosecutrix  did  not  intend  to  tjike  the  savin,  nor  did  any  other  per- 
son, except  the  prisoner,  intend  that  she  should  take  it ;  but,  upon  a  case  reserved, 
it  was  held  that  the  intention  of  any  other  person  than  the  prisoner  was  not  neces- 
sary to  the  commission  of  the  offence.     The  statute  is  directed  against  the  supply- 

(/)  This  claase  is  framed  on  the  7  Will.  4  and  1  Vict.  c.  83,  s.  6.  The  first  part  uf  it  is 
new,  and  extends  the  formiT  enactment  to  any  woman,  who,  being  with  child,  attempts  to 
procure  her  own  miscarriafi^e.  The  second  part  in  terms  makes  it  immaterial  whether  the 
woman  were  or  were  not  with  child,  in  accordance  with  the  decision  in  Kcfr.  v.  (ioodhall, 
1  Den.  C.  G.  187  ;  s.  c.  as  Reg.  v.  Goodchild,  2  C.  k  K.  203  (Gl  E.  0.  L.  R.).  The  Act 
extends  to  Ireland,  but  not  to  Scotland. 

{g)  This  clause  is  new.  It  is  intended  to  check  the  obtaining  of  poison,  &c.,  for  the 
purpose  of  causing  abortion,  by  making  both  the  person  who  supplies  and  the  per.sun  who 
procures  it  guilty  of  a  misdemeanor. 

(A)  See  the  previous  part  of  this  clause,  ante,  p.  881. 

(I)  See  sec.  6H  as  to  the  trial  of  offences  committed  within  the  Admiralty  jurisiliction, 
tffile,  p.  762. 
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ing  of  any  tiubsUmce  with  the  iDtcntioa  that  it  shall  be  employed  in  procaring 
abortion.  The  priHoner,  in  this  case,  supplied  the  substance,  and  intended  that  it 
should  be  employed  to  procure  abortion.  He  knew  of  his  own  intention  that  it 
should  bo  S4J  employed,  and  is  therefore  within  the  words  of  the  statute.  He  is  also 
within  the  mischief  of  the  statute,  and  was  rightly  convicted. (w.) 

The  43  Geo.  3,  c.  58,  and  the  9  Geo.  4,  c.  31,  made  an  important  distinction 
between  the  case  where  the  woman  was  quick  with  child  and  where  she  was  not,  or 
was  not  proved  to  be,  <|ulck  with  child.(y)  Under  the  present  act.  however,  in  the 
c^nse  of  the  mother,  all  that  it  is  necessary  to  prove  is  that  she  is  with  child,  and  in 
the  case  of  any  other  person,  it  is  immaterial  whether  the  woman  were  or  were  not 
with  child. 

An  indictment  upon  the  43  Geo.  3.  c.  58,  s.  2,  charged  the  prisoner  with  having 
adminiiatered  to  a  woman  a  decoction  of  a  certain  shrub  called  savin :  and  it 
appeared  upon  the  evidence  that  the  prisoner  prepared  the  medicine  which  he 
administered  by  pouring  boiling  water  on  the  leaves  of  a  shrub.  The  medical 
*QOn  *"*^"  ^^^  "^evQ  examined  stated,  that  such  a  preparation  is  called  an  i«/m- 
-'  »iun,  and  not  a  decoction  (which  is  made  by  boiling  the  substance  in  the 
water),  upon  which  the  prisoner's  counsel  insisted  that  he  was  entitled  tq  an  acquit- 
tal, on  the  ground  that  the  medicine  was  misdescribed.  But  Lawrence,  J.,  over- 
ruled the  objection,  and  said,  that  infusion  and  decoction  are  ejuadem  generi$^  and 
that  the  variance  was  immat^>rial :  that  the  question  was,  whether  the  prisoner 
administered  any  matter  or  thing  to  the  woman  to  procure  abortion.(A^) 

On  an  indictment  for  administering  featherfew  and  other  drugs  to  procure  abor- 
tion, it  appeared  that  the  prisoner  gave  the  woman,  who  was  alleged  to  be  with 
child  by  him,  two  powders,  with  directions  to  take  one  on  each  of  two  successive 
nights,  and  said  that  the  effect  would  be  to  cause  miscarriage.     She  took  one  of  the 
powders,  with  the  featherfew,  which  brought  on  violent  sickness.      The  other 
powder  was  examined  by  a  physician,  and  he  could  not  discover  any  mineral  sub- 
stance in  it ;  as  far  as  he  could  judge  from  the  taste,  smell,  and  appearance,  it  was 
a  mixture  of  saviu  and  fennigreek,  the  latter  being  the  larger  ingredient.    The 
fcnuigreek  would  scarcely  produce  any  effect  at  all ;  savin,  in  that  quantity,  might 
produce  a  little  disturbance  in  the  stomach  for  the  time,  but  would  do  no  further 
injury.     Featherfew(/)  is  an  herb  very  similar  to  camomile :  it  is  a  tonic  in  cumoioa 
use  among  the  peasantry,  and  has  nothing  noxious  in  it     A  mixture  of  the  powder 
and  decoction  of  this  herb  would  not  alter  the  properties  of  either.     The  prisoner 
upon  two  or  three  subsequent  occasions  had  brought  the  woman  other  medicines  to 
take  for  the  same  purpose,  some  of  which  she  had  taken,  but  not  the  rest     Wilde, 
C.  J.,  held  that  the  evidence  was  not  sufficient  to  prove  that  the  drugs  administered 
came  within  the  meaning  of  the  words  "  poison  or  other  noxious  thing."(m) 

(iV)  Reg.  V.  Hillman,  L.  k  C.  343. 

[j)  As  10  where  a  woman  was  quick  with  child,  see  Rex  r.  Phillips,  3  Campb.  77. 

(k)  Rex  r.  Phillips,  3  Campb.  74.  And  in  Rex  v.  Coe,  6  C.  &  P.  403  (25  E.  C.  L.  B.)t 
^i-here  the  prisoner  was  indicted  on  the  0  Geo.  4,  c.  31,  s.  13,  for  administering  saffron  lo 
A  female,  and  his  counsel  was  cross-cxAraining  as  to  her  having  taken  something  els( 
before  the  saffron,  and  hIsu  as  to  the  innoxious  nature  of  the  article;  Vaughan,  B.,  sai^li 
^'  Does  that  (signify?  It  is  with  the  intention  that  the  jury  have  to  do  ;  and  if  the  pri- 
soner administered  a  bit  of  bread  merely  with  intent  to  procure  abortion,  it  is  sufficient." 
It  is  not  stated  upon  which  branch  of  the  section  this  indictment  was  fk-amed;  if  apoQ 
the  latter,  which  used  the  words  '^any  medicine  or  other  thinff"  perhaps  the  dictum  wtf 
right.  Hut  it  should  seem  that  neither  this  dictum,  nor  that  of  Lawrence,  J.,  in  Rei  ([• 
Phillips,  apply  to  the  new  Act,  which  uses  the  words  *'  any  poison  or  other  noxious  thing' 
only,  iu  the  case  of  administering  or  causing  to  be  taken;  and  although  a  doubt  has  been 
suggested  in  a  note  to  Rex  v.  Coe  as  to  whether  the  words  "  other  means"  might  not  be 
applied  to  other  substances  than  such  as  are  poisonous  or  noxious ;  it  should  seem  that 
the  words  **  other  means"  cannot  be  so  applied  in  the  new  Act:  first,  because  they  are  in 
an  entirely  distinct  sentence  ;  secondly,  because  they  are  governed  by  the  word  use,  and 
not  by  administer.     See  Rose.  Cr.  Evid.  243.     C.  S.  G. 

(/)  The  i>roper  name  of  this  is  feverfew,  matricaria,  so  called  from  its  supposed  ose  in 
disorders  of  the  womb. — Kdinb.  Med.  k  Phys.  Diet. 

{m)  Reg.  V.  Perry,  2  Cox  C.  C.  223.  Wilde,  C.  J.,  also  held  that  the  other  transactions 
were  admissible  as  showing  the  intent  with  whith  the  particular  drngs  referred  to  io  the 
•indictment  were  administered.    See  Reg.  v.  Calder,  pott.    As  the  priioner  adminiitered 
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The  thing  supplied  with  InteDt  to  procure  abortion  must  be  noxious  in  its  nature. 
Where,  therefore,  an  indictment  charged  the  prisoner  with  supplying  a  certain  nox- 
ious thing  with  intent  to  procure  abortion,  and  the  surgeon  proved  that  the  liquid 
was  some  vegetable  decoction  of  a  harmless  character,  and  such  as  would  not  pro- 
cure a  miscarriage;  but  if  taken  with  the  belief  that  it  would  produce  it,  might,  by 
actins:  on  the  imagination,  produce  that  effect ;  it  was  held  that  this  liquid  was  not 
within  the  clause,  although  the  woman  proved  that,  after  taking  a  wineglassful,  she 
felt  dizzy  in  the  head  when  she  went  to  bed,  and  felt  stupid  in  the  head  the  next 
morning.(mwi) 

*But  it  was  held,  on  the  43  Geo.  3,  c.  58,  s.  2,  that  unless  the  woman  were   r*QA9 
with  child,  the  offence  was  not  committed, 'although  the  prisoner  thought  *• 
she  was  with  child,  and  administered  the  drug  with  intent  to  destroy  the  child  (/t) 
But  the  new  Act  makes  this  immaterial,  except  in  cases  where  the  mother  is  the 
offender. 

To  constitute  an  administering,  or  causing  to  be  taken,  it  is  not  necessary  that 
there  should  be  a  delivery  by  the  hand.  Where,  therefore,  on  an  indictment  for 
administering  poison  and  causing  poison  to  be  taken,  it  iippeared  that  the  prisoner 
had  mixed  poison  with  coffee,  and  had  told  her  mistress  that  the  coffee  wjus  for  her, 
and  the  mistress  took  it  and  drank  some  of  it;  it  was  held  that  this  was  sufficient. (o) 
A  mere  delivery  to  the  woman,  however,  is  not  sufficient;  the  poison  must  be  taken 
into  the  mouth,  and  it  seems,  some  of  it  swallowed  to  constitute  an  admin istering.(|3) 

Upon  an  indictment  for  unlawfully  administering  to,  and  causing  to  be  taken  by 
Emma  Cheney,  poison,  with  intent  to  procure  her  miscarriage,  it  appeared  that  she, 
being  and  believing  herself  to  be  pregnant,  applied  to  the  prisoner  to  get  her  some- 
thing to  procure  her  miscarriage,  and  that  the  prisoner  accordingly  purchased  some 
preparation  of  mercury,  which  he  gave  to  her,  directing  hrr  to  take  one-half  of  the 
quantity  in  gin;  Cheney  accordingly  procured  the  gin,  and,  in  the  absence  of  the 
prisoner,  took  the  dose,  which  produced  a  miscarriage.  The  jury  found  these  facts, 
and  that  the  mercnry  was  both  given  by  the  prisoner  to  Cheney,  and  taken  by  her, 
with  intent  to  procure  the  miscarriage ;  and,  upon  a  case  reserved,  it  was  held  that 
the  prisoner  was  properly  convicted ;  as  there  was  a  "  causing  to  be  taken  "  within 
the  meaning  of  the  st'itute.(^)  So  where  on  a  similar  indictment  it  appeared  that 
the  prisoner  had  talked  with  L.  Chuter  about  her  being  with  child,  and  brought 
her  a  bunch  of  savin,  and  told  her,  if  she  put  it  in  some  gin,  and  t(>ok  from  half  a 
glass  to  a  glass  two  or  three  times  a  week,  it  would  destroy  her  child,  and  she  took 
the  savin  and  gin  three  or  four  times  accordingly ;  and  the  prisoner  afterwards  in- 
duced Chuter  to  get  some  blue  pills  from  a  chemist,  which  the  prisoner  made  up 
with  some  flcmr  and  tea  into  pills,  of  which  Chuter  took  twenty  or  thirty,  and  was 
very  ill  from  the  time  of  taking  the  pills  till  she  was  confined ;  it  was  held  upon 

the  dru^9  with  intent  to  procure  a  mi^«ca^riage,  and  as  savin  is  unques^tionably  in  its 
nature  a  noxious  druj^,  the  decision  in  this  case  seems  open  to  great  doubt.  It  is  sub- 
mitted that  the  true  nieauiiig  of  the  words  **  poison  or  other  noxious  thing"  is  such  things 
as  in  tlieir  nature  are  poisonous  or  noxiou.^ ;  and  that  it  is  a  misapprehension  to  suppose 
that  the  statute  requires  such  a  quantit}'  of  a  poison  or  other  noxious  thiug  to  be  admin- 
istered as  shall  be  noxious.  If  a  person  administers  any  ([unntity  of  a  poison,  however 
small,  it  has  never  yet  been  doubted,  that,  if  it  were  done  with  intent  to  murder,  the 
offence  of  administering  poison  with  intent  to  murder  was  complete  ;  an<1  Reg.  v.  Clud- 
croy,  I  Den.  C  C.  r)14,  poat^  which  was  decided  after  this  case,  shows  thiit  it  poison  be 
administered  in  such  a  way  that  it  cannot  injure,  the  offence  is  nevertheless  complete  ; 
and  Wilde,  C.  J.,  there  said,  ''  the  act  of  administering  poison  with  intent  to  kill  is  ])roved. 
The  effect  of  that  act  ?>  henide  the  question.**  It  is  submitted,  therefore,  that  if  there  be  an 
intent  to  procure  abortion,  it  is  quite  immaterial  how  small  the  quantity  be  of  the  poison 
or  other  noxious  thing  that  in  administered. 

(mm)  Ueg.  e.  Isaacs,  L.  k  i\  220. 

(/I)  Hex  V.  Scudder,  R.  &  M.  C.  C.  R.  216 ;  s.  c,  3  C.  &  P.  003  (14  E.  C.  L.  R.). 

(o)    Rex  V.  Ilarley,  4  C.  k  \\  360  (19  E.  C.  L.  R.),  Park,  J.  A.  J.     See  this  case, post. 

{ P)  Rex  r.  Cadman,  R.  k  M.  C.  C.  R.  114.     See  this  case,  pout,  and  the  note  to  it. 

(q)  Reg.  r.  Wilson,  I),  k  B.  C.  C.  127.  Cheney,  though  culpable,  was  not  guilty  of 
felony,  and  therefore  not  guilty  of  the  felony  created  by  the  statute,  and  the  prisoner  was, 
therefore,  the  only  person  coming  within  the  words  as  the  principal;  and  this  distin- 
guishes the  cai»e  from  Reg.  r.  Williams,  1  Den.  C.  C.  30. 
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a  case  reserved,  that  there  was  no  distinction  between  this  and  the   preceding 
casc.(r) 

*nn'^i  ^^  ^^  ^^  ^®  observed  that  under  the  new  statute,  in  such  c.ises  as  *the  two 
-*  hist,  the  woman  bein^  with  child  would  be  a  principal,  and  the  man  an 
accessory  before  the  fact ;  but  where  the  woman  is  not  with  child  these  cases  will 
still  ap])ly ;  for  there  the  woman*s  criminality  will  be  exactly  the  same  as  it  was 
undiT  the  former  Act. 

On  an  indictment  for  administering  savin  with  intent  to  procure  abfirtion.  the 
adniinistration  of  savin  on  one  day  was  proved,  and  it  was  proposed  on  the  p:irt  of 
the  prosecution  to  prove  the  administnitiiin  of  similar  drugs  on  many  subi$iK|aent 
days  f(»r  the  purpose  of  showing  the  intent,  and  also  as  part  of  the  same  felony,  and 
it  was  urged  that  the  substance  of  the  felony  was  the  administration  of  drugs  for 
the  purpose  of  procuring  abortion,  and  if  that  was  done  by  houiceopathic  doses, 
taken  for  a  long  period,  all  would  iorm  part  of  one  felony ;  but  Oesswell.  J.,  held 
that  other  matters  of  the  Siime  d(;scriptic>n  might  be  proved  for  the  purpose  of 
showing  the  intent,  but  that  the  administration  of  other  savin  on  other  days  could 
not  be  given  in  evidence  as  part  of  the  ofl'ence.f*) 

Upon  the  trial  of  any  offence  mentioned  in  this  chapter  the  prisoner  may  be  con- 
victed of  an  attempt  to  commit  the  same.(0 


*904]  *CHAPTER  THE  FIFTH. 

OP    RAPE,    TUE    UNLAWFUL    CARNAL    KNOWLEDGE    OF    FEMALE    CniLBREN,  AND 
PROCURING   THE   DEFILEMENT   OF   GIRLS   UNDER    AGE. 

Sfr,  1—0/ Rape. 

Rape  has  been  defined  t-o  be  the  having  unlawful  and  carnal  knowledge  of  a 
woman,  by  force,  and  against  her  will. (a)* 

This  offencre  formerly  was,  for  many  years,  justly  visited  with  capital  punish- 
ment ;  but  it  does  not  appear  to  have  been  reg:irded  as  equally  heinous  at  all  periods 
of  our  Constitution.  Anciently,  indeed,  it  appears  to  have  been  treated  as  a  felony, 
and.  conse<|uently,  punishable  with  death ;  but  this  was  afterwards  thought  Um 
hard  ;  and,  in  its  stead,  another  severe  but  not  capital  punishment  was  inflicted  by 
William  the  Conqueror,  namely,  castraticm  and  loss  of  eyes,  which  continued  tiU 
after  Rractou  wrote,  in  the  reign  of  Henry  T  11.(6)  The  punishuicnt  for  rape  was 
still  further  mitigated,  in  the  reign  of  Edward  I.,  by  the  stitutc  of  Westm.  1,  c. 
13,  which  reduced  the  offence  to  a  trespass,  and  subjected  the  party  t^  two  yean* 
imprisonment,  and  a  fine  at  the  King's  will.  This  lenity,  however,  is  said  to  have 
been  productive  of  terrible  consequences;  and  it  was,  therefore,  found  neceesary, 
in  about  ten  years  afterwards,  and  in  the  same  reign,  again  to  make  the  offence 
of  forcible  rape  a  felony,  by  the  statute  Westm.  2,  c.  34.  The  punishment  was 
still  further  enhanced  by  the  18  KHz.  c.  7,  s.  1.  Bat  the  ibrmer  st^tatos  are 
repealed. 

And  now  by  the  24  &  25  Vict.  c.  100,  s.  48,  "  Whosoever  shall  be  ooDvicted  of 

(r)  Reg.  V.  Farrow,  D.  k  B.  C.  C.  164.  It  is  not  stated  expressly  whether  the  savin  and 
pills  were  taken  in  the  absence  of  the  prisoner,  but  the  inference  fVom  the  facts  stated  is 
that  tliey  were.     See  also  Reg.  v.  Gaylor,   D.  k  B.  C.  0.  288,  ante,  p  60. 

(fl)  Rejr.  V.  Calder,  I  Cox  C.  G.  348.     See  Reg.  v.  Perry,  ttu^a^  note  (m). 

(/)  Anfe^  p.  1. 

(a)  I  Hawk.  P.  G.  c.  41,  s.  2:  1  Hale  627,  G28;  Co.  Lit.  123  6;  2  Inst.  180;  3  Inst.  60: 
4  Blac.  Com.  210;  1  East  P.  C.  c.  10,  s.  1,  p.  434. 

(b)  4  Blac.  Com.  211 ;  I  Hawk.  P.  C.  c.  41,  s.  11 ;  1  Hale  627 ;  Bract,  lib.  3,  c.  28;  Leg- 
Gul.  1  ;  I.  19;  Wilk.  Leg.  Anglo-Sax.  222,  290. 

1  Pollard  V.  State,  2  Clark  567 ;  State  r.  HargraTe,  65  N.  G.  466 ;  State  «.  Tarr,  28  Iowa 
397  ;  Kelly  r.  Comm.,  1  Grant  484. 
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the  crime  of  nipc  shall  be  guilty  of  felony,  and  bein^  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life,  or  for 
any  term  not  less  than  thnie  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor."(r) 

An  indictment  for  this  offence  may  be  prosecuted  at  any  time,  and  uotwith- 
8tan<ling  any  subsequent  assent  of  the  party  grieved. (//) 

All  who  are  present,  aiding  and  assisting  a  man  to  commit  a  *rape,  are  rjKnjiK 
principal  offenders  in  the  second  degree,  whether  they  be  men  or  women.(/')   »• 
And  there  may  be  arctusorirs  bef(»re  and  after  in  this  offence;  and  such  accessories 
are  punishable  under  the  24  &  25  Vict.  c.  100.  s.  67.(/) 

The  law  presumes  that  an  infant,  under  the  age  of  fourteen  years  is  unable  to 
commit  the  crime  of  rape;  and,  therefore,  he  cannot  be  guilty  of  it;(</)  nr  of  an 
assault  with  int^uit  to  commit  a  rape;(/i)  and  if  he  be  under  that  age,  no  evidence 
is  admi.ssible  to  show  that,  in  point  of  fact,  ho  could  commit  the  offence  of  rap^.i/)' 
This  doctrine,  however,  pn^ceeds  upon  the  ground  of  impotency,  rather  than  the 
want  of  discretion;  and  such  infant  may,  therefore,  be  a  principal  in  the  second 
degree,  as  aiding  and  assisting  in  this  offence,  as  well  as  in  other  felonies,  if  it 
appear,  by  suflUcient  circumstances,  that  he  had  a  mischievous  discretion.!/:)  A 
husband  cannot  be  sruilty  of  a  rape  upon  his  wife,  on  account  of  the  matrimonial 
consent  which  she  has  given,  and  which  she  cannot  retract;  but  he  may  be  guilty 
as  a  principal,  by  assisting  another  porson  to  commit  a  rape  upon  his  wife,  for 
though  in  marriage  the  wife  has  given  up  her  body  to  her  husband,  she  is  not  by 
him  to  be  prostituted  to  another.(/)  Where  a  party  took  a  woman  by  toree,  com- 
pelled her  to  marry  him,  and  then  had  carnal  knowledge  of  her  by  f(»rce,  it  appuars 
to  have  been  holden,  that  she  could  not  maintain  an  appeal  of  rape  against  her 
husband,  unless  the  marriage  were  first  legally  dissolved :  but  that  when  the 
marriage  was  made  void,  ab  initio,  by  a  declaratory  sentence  in  the  ecclesiastical 
court,  the  offence  became  punishable,  as  if  there  had  biHju  no  marriage.(yw)  The 
forcible  talking  away,  and  marrying  a  woman  against  her  will,  w;is,  however,  made 
felony  by  the  3  lien.  7,  c.  2.  And  thcmgh  that  statute*  is  repealed,  the  24  &  25 
Vict.,  c,  100,  ss  53,  54,  55.(«)  make«  cert^iin  provisions  against  the  forcible  or  un- 
lawful abduction  of  females,  which  will  be  mentioned  in  a  subsequent  cha{)ter. 

The  offence  of  rape  may  be  committed,  th«)ugh  the  woman  at  hist  t/irlt/id  t )  tho 
violence,  if  such  her  consent  was  forced  by  the  fear  of  death  or  by  duress.' «)*  If 
non-resistance  on  the  i>art  of  a  prosecutrix  proceeds  merely  fn)m  her  being  over- 
powered by  actual  force,  or  from  her  not  being  able,  from  want  of  strength,  to  resist 
any  longer,  or  from  the  number  of  persons  attacking  her,  she  considered  resistance 
daugcnius,  and  absolutely  aseless,  the  crime  is  complete.(j>)     And  it  will  not  be 

(r)  This  clange  iR  taken  from  the  9  Geo.  4,  c.  31,  8.  10  ;  lO  (leo.  4,  v.  H4,  s.  1!)  (I) ;  and 
4  &  5  Vict.  c.  56,  s.  3.  This  Act  extends  to  Ireland,  but  not  lo  iScothind.  As  to  hard 
labor,  Ice,  sec  tinted  p.  900. 

(d)  1  Hale  4i3l,  G32 ;  I  East  P.  C.  Ci  10,  8.  9,  p.  44C. 

(e)  Rex  V.  Vide,  Fitz.  Coronc,  pi.  8G;  1  Hawk.  P.  C.  c.  41,  b.  10;  Lord  Baltiniont's  case, 
4  Bnrr.  2179;  I  Hale  628,  033;  1  East  P.  C.  c.  10,  s.  1,  p.  435;  Rex  v.  Burgess,  Trin.  T. 
1913.  poMi,  p.  921. 

(/)  See  the  section,  antf;^  p.  881. 

Iff)  1  Hale  630;  Kcr.  r.  Brimilow,  2  Moo.  C.  C.  R.  122;  Rex  v.  Groombridgo,  7  C.  ic  P. 
582  (32  K.  C.  L.  R.),  (iaselec,  J.,  and  Lord  .\binKcr,  C.  B. 

(A)  Rex  r.  Kldershaw,  3  C.  k  P.  3W  (UK.  C.  L.  R.),  Vuughan,  B. ;  Reg.  r.  Phillips,  8 
C.  k  P.  736  (34  B.  C.  L.  R.),  Pattesoa,  J.     Sve  ante,  p.  8. 

(i)  Reg.  p.  Phillips,  M  C.  k  P.  730  (34  E.  C.  L.  R.),  Patteson,  J. ;  Reg.  v.  Jordan.  9  C.  & 
P.  118  (38  R.  C.  L.  R.),  Williams,  J.,  pout,  p.  931. 

(k)  I  Hale  020. 

(0  Lord  Castlehaven's  case,  1  St.  Tri.  3H7  ;   1  Ilule  029;  Ilutt.   110;  1  8lr.  G3.1. 

(m)  1  Hale  029. 

(n)  Pout,  chap.  vii. 

(o)  I  Hawk.   P.  C.  c.  41,  ft.  0  ;   1   Kji««t  P.  C.  c.  10,  s.  7,  p.  444. 

(yi)  Reg.  V.  Halletl,  9  C.  k  P.  718   (38  E    C.  L.  R),  per  Coleridge,  J. 


>  Contra,  Comm.  v.  Green.  2  Pick.  380. 

*  Non-coHFent  is  conclusivelv  presumed   in  a  child  under  ten  :  People  v.  McDonald,  9 
Mich.  150 ;  Smith  v.  State,  12  Ohio  (N.  S.)  400;  Stephen  v.  State,  11  Geo.  Vt^^. 
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rny  excuse  that  she  wiu*  first  taken  with  her  own  consent,  if  she  were  afterwards 
*QOn  ^"^*^'^*^  against  her  will ;  nor  will  it  be  any  excuse  that  she  *con»ented  after 
-•  the  fact,  or  that  she  was  a  common  strumpet,  or  the  concubine  of  a  ravisher; 
for  she  is  still  under  the  protection  of  the  law.  and  may  not  be  forced. fy)  Cireum- 
8  tan  CCS  of  this  kind,  however,  though  they  do  not  necessarily  prevent  the  offence 
from  aniHUuting  to  a  rape,  yet  are  Uiaterial  to  be  left  to  the  jury,  in  favor  of  the 
party  accused,  especially  in  doubtful  cases.(rj  The  notion  that  if  the  woman  con- 
c  Mved  it  could  not  be  a  rape,  because  she  must,  in  such  case,  have  consented,  appears 
to  be  quite  exploded. («) 

Upon  an  indictment  for  rape,  it  appeared  that  the  prisoner  had  made  the  pn>sc- 
cutrix.  a  girl  of  thirteen  years  of  age,  quite  drunk,  and  when  she  was  in  a  state  of 
insensibility  to<ik  advantage  of  it.  and  violated  her.*  'Ihe  jury  found  that  he  gave 
her  the  li<|Unrfor  the  purpose  of  exciting  her.  not  with  the  intention  of  rendering 
her  insensible,  and  then  having  sexual  intercourse  with  her.  It  was  contended 
that  to  constitute  rape  there  must  be  actual  resistance  to  that  force :  there  must  be 
an  (ipposing  will  on  the  part  of  the  woman ;  but,  upon  a  case  reserved,  ten  Judgis 
held  that  the  conviction  was  right.  Sevenil  of  these  Judges  thought  the  crime  of 
rape  is  committed  by  violating  a  woman  when  she  is  in  a  state  of  insensibility,  and 
has  no  power  over  her  will,  whether  such  state  is  caused  by  the  man  or  not,  the 
man  knowing  at  that  time  that  she  is  in  such  st^ite;  and  Tiiidal,  C.  J.,  and  Parke, 
B.,  remarked  that  in  the  statute  of  Westminst^jr  2,  c,  34(/)  the  offence  of  rape  is 
described  to  be  ravishing  a  woman  ^'  where  she  did  not  consent/'  and  not  ravishing 
of/ainsf  her  icill.  But  all  the  ten  Judges  agreed  that  in  this  ca.se,  wheie  the  prose- 
cutrix was  u)ade  insensible  by  the  act  of  the  prisoner,  and  that  an  unlawful  act,  and 
when  also  the  prisoner  must  have  known  that  the  act  was  against  her  consent  at 
the  laj?t  moment  that  she  was  capable  of  exercising  her  will,  because  A«r  haif  atft^mpfed 
to  jirovur*'  hrr  (iHsmf^  and  fnilrd^  the  offence  of  rape  was  committed.  Three  other 
Judges  did  not  think  that  this  was  sufficiently  proved.(M) 

(q)  1  Hnwk.  P.  C.  c  41,  s.  7 ;  1  East  P.  C.  c.  10,  a.  7,  pp.  444,  445 ;  4  Blac.  Com.  213. 

(r)  1  Kast  P.  C.  c.  10,  s.  7,  p.  44"). 

(*)  1  Hale  (l-U  ;  1  Hawk.   P.  V.  c.  41,  a.  8;   1  East  P.  C.  c.  10,  s.  7,  p.  445. 

(0  This  Act  was  repeiiliMl  hy  the  \)  Geo.  4,  c.  31,  a.  1. 

(wj  Reg.  V.  ('aiiiplin,  1  Den.  C.  C  R.  90.  The  grounds  of  the  decision  are  taken  from 
the  ioidonda  as  furnished  by  Parke,  B.  In  the  course  of  the  argument  Patteson,  J.«  said. 
*'  If  a  man  knocks  a  woman  down  and  makes  her  insensible,  and  then  has  connection 
with  her  whilst  she  U  insensible,  according  to  the  argument  for  the  prisoner,  that  vould 
be  no  rape,  because  she  did  not  resist  and  evinced  no  opposing  will;"  and  ^Iderson,  B.. 
added  :  "  In  ca^es  of  fraud  the  woman's  will  is  exercised,  though  it  is  e.\ercised  under  the 
influence  of  fraud;  but  in  the  case  put  by  my  brother  Patteson  there  is  force.  Then»  re- 
sistanre  was  impossible,  owing  to  the  blow  given  by  the  prisoner;  here  it  was  rendered 
impossible  by  the  liquor  which  he  had  administered."  There  is  no  statement  in  Den.  C. 
C.  to  warrant  the  allegation  that  the  ))risoner  had  attempted  to  obtain  the  prosecutrix's 
consent,  and  failed.  Where,  on  a  trial  for  rape,  the  prosecutrix  stated  that  she  usually 
slept  with  lier  father,  and  having  gone  to  sleep  by  hi.s  side,  on  waking  she  found  he  was 
having  connection  with  her;  and  Camplin's  case,  #i//)ra,  was  relied  on  for  the  position 
that,  if  the  prisoner  had  connection  with  the  girl  while  she  was  in  such  a  state  as  to  be 
incapable  of  giving  consent,  it  was  rape.  Alderson,  B.,  said,  **  I  do  not  uuderMaDd  that 
case  TO  have  gone  so  far  as  you  affirm.  It  only  decided  that  where  the  statu  of  uncon- 
sciousness was  caused  by  any  act  of  the  prisoner,  connection  with  the  woman  in  such  a 
state  would  constitute  the  offence.  The  wine  was  offered  to  her  by  the  man  in  that  cose, 
and  there  was  at  any  rate  evidence  to  show  that  he  had  induced'  her  to  take  it.  I  con- 
curred in  that  judgment  only  on  that  ground:"  Reg.  r.  Page,  2  Cox  C.  C.  133.  Alderson, 
B.,  rend  the  following  note  of  the  ground  of  his  opinion  in  Camplin's  case: — '*The  rest  of 
the  Judges  in  the  aflirmative  thought  that  on  these  facts  it  must  be  presumed  that  this 
was  contra  t^olunlatem^  it  being  dear  that  the  woman  had  not  consented  when  he  began  to 
Administer  the  liquor,  and  that  she  never  did  actually  consent  at  all ;  that  his  having 
connection  with  her  when  insensible  was  therefore  clearly  ron/ra  voluntatem  uitimamj\fh'ich 


*  The  offence  of  rape  can  only  be  perpetrated  by  the  use  of  force  in  overcoming  the 
female:  AVyatt  r.  Stale,  2  Swan.  394  ;  Cato  v.  State,  D  Fla.  1G3;  Waller  p.  State,  40  Ala. 
325.  Intercourse  with  a  drunken  woman,  or  in  a  state  of  dementia,  is  not  rape:  People 
V.  Quia,  ftu  Harb.  128;  People  v.  Cornwell,  13  Mich.  427.  So  when  consent  is  fraudu- 
lently obtained  :  Walters  u.  People,  ttO  Barb.  144  ;  Lewis  v.  State,  30  Ala.  54.  Where  the 
noinaij  is  insensible  :  Comm.  v.  Bush^  105  Mass.  37G.    See  Comm.  v.  Field,  4  Leigh  648. 
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hurst,  J.,  loft  it  to  the  jury  to  say  whether  any  penotratii»n  wore  prove<l.  And  the 
Judges  afterwards  ht^ld,  upon  a  conference  (Do  Groy,  V-.  J.,  and  Eyre,  B..  being 
abst^nt).  that  this  direction  was  perfectly  rijrht;  and  the  least  degree  of  [lenetration 
b  sufficient,  though  it  may  not  be  attended  with  the  deprivation  of  the  marks  of 
virgin  ity.(j)) 

Whatever  doubts  may  have  been  entertained  as  to  the  extent  of  penetration  that 
was  necessary  since  the  9  Geo.  4,  c.  31,  it  is  now  settled  that  any  j)enotration  is 
sufficient,  although  the  hymen  be  not  ruptured.  On  an  indictment  for  abusing  a 
child,  under  t»Mi  years  old,  where  it  was  proved  that  the  hyuicn  was  ruptured,  Mr. 
B.  (furney  said,  *' I  think  that  if  the  hymen  is  not  ruptured,  there  is  not  a  suffi- 
cient penetration  t^)  constitute  this  offence.  I  know  that  there  have  been  cases  in 
which  a  less  degree  of  penetration  has  been  held  to  be  sufficient ;  but  t  have  always 
doubted  the  authority  of  those  cases;  and  I  have  always  thought,  and  still  think, 
that  if  there  is  not  a  sufficient  penetration  to  rupture  the  hymen,  it  is  not  a  suffi- 
cient {H^netration  to  constitute  this  ofrence.*'(^)  But  in  a  similar  case,  where  the 
surgeon  was  not  able,  through  the  great  inflammation  that  exist^^d,  to  asi-ertain 
whether  the  hymen  had  been  ruptured  or  not:  Bosan(juet,  J.,  f Coleridge  and  Colt- 
man.  JJ.  being  pre.siMit,)  said,  *' It  is  not  necessary,  in  order  to  complete  the 
offence,  that  the  hyman  should  be  ruptured,  provided  it  is  clearly  proved  that 
there  was  penetration  ;  but  wh(Te  that  which  is  so  very  near  to  the  entrance  has 
not  been  ruptured,  it  is  very  difficult  to  come  to  the  conclusion  that  there  t^qiq 
has  been  penetration  so  as  to  sustain  a  charge  of  raje.'Yr)  So  *also  in  a  *• 
similar  case,  where  no  evidence  was  given  to  show  that  the  hymen  had  been  ruptured, 
and  it  was  urged,  on  the  authority  of  Rrx  v.  CammonXs)  that  it  was  essential  that 
the  hymen  should  have  been  ruptured,  in  order  to  constitute  sufficient  penetration. 
Williams,  J.,  said,  **  I  am  of  opinion,  Jis  matter  of  law,  that  it  is  not  essential  that 
th(!  hymen  should  be  ruptured.  Tn  the  c;Lse  of  Jitx  v.  Gammmu  the  hymen  was 
ruptured,  and  the  point  was  not  therefore  necessary  to  the  decision  of  that  csise.  I 
also  think  that  it  is  impossible  to  lay  down  any  express  rule,  as  to  what  constitut<» 
penetration.  All  I  can  say  is,  that  the  parts  (»f  the  male  miL<t  be  inserted  in  those 
of  the  female;  but  I  cannot  suggest  any  rule  as  to  the  extent. "(0 

And,  lastly,  where,  on  an  indictment  for  a  raj)e,  the  jury  found  that  there 
had  been  penetration,  but  that  the  penetration  had  not  proceeded  to  the  rupture 
of  the  hymen,  Coleridge,  J.,  rw«frved  the  point,  but  on  its  coming  on  for 
argument  bi»forc  the  .Judges,  his  lordship  said,  "  I  restTved  this  case,  from  n.'spect  to 
my  lirother  Gurney,  on  account  of  a  dictum  of  his.(w)  There  Ls  an  express  ditcision 
on  this  point  by  the  twelve  Judges,(r)  and  my  brother  (nirney  .says  that  he  does 
not  now  hold  the  sjime  opinion.     There  is,  therefore,  nothing  hi  the  ca.se."(/r) 

But  wh<»ther  or  not  there  must  be  t^miMio  st'ininis.  in  ord<T  to  ironstitute  a  rape,  is 
a  pniiit  which  has  been  much  doubted,  and  u|xm  which  very  different  opinions  have 
been  hnldenCu;)  The  latter  cases  differ  also  upon  this  (jueslitm.  Thus,  in  a  case  of 
sodomy,  which  is  governtMj  by  the  sann»  princijiles  as  rape,  six  Judges  lu-ld.  upon  a 
special  verdict,  finding  j>enetrjition  but  the  emission  out  of  the  body,  that  b-ilh  emis- 
sion and  ])enetration  were  necessary;  while,  on  the  other  hand,  five  Judges  thought  that 
the  ihjvrtio  m minis  was  not  necessary;  and  they  said  that  injeciion  (*annot  be  proved 
in  the  case  of  a  child,  or  of  bestiality,  and  that  peii^ration  may  be  evidence  of  emis- 
sion.(y)    Subsequently  to  this  ease,  Willes,  C.  J.,  pre>iding  at  a  trial  for  this  offence 

(p)  Hex  r.  riiisRen,  O.  H.  Oct.  1777.  Serjl.  Foster's  M.S.;  l  Kast  V.  C.  c.  10,  s  3,  pp. 
438,  43y;  M.S.,  Bavlcy,  J. 

iq)  Rex  I'.  Gainiiioii.  r>  C.  k  V.  321  (24  E.  C.  L.  R.).      The  priisoiier  was  executed. 

(r)  Reg.  V.  M-Rue,  S  C.  &  P.  VA\  (34  E.  C.  L.  R.). 

(«)  Su/tntj  note  (q). 

(t)  Rejf  r.  Jonliiii,  J>  C.  k  P.  118  (38  E.  C.  L.  R.).     See  also  Reg.  r.  Allen,  9  C.  A  P.  31. 

(u)  111  Rex  V.  Gumiiiuii,  xupra.  uote  {q). 

(r)  Rex  r.  Rii^sen,  suprn^  note  (  ;*). 

(u)  Rejr.  p.  Hughes,  i»  C.  k  P.  7.^2  (3«  K.  C.  L.  R.^  ;  2  M.  C.  C.  R.  100. 

(x)  12  liep.  37  :  Sum.  117;  .SJiiinf.  44  ;  1  Hawk.  P.  C.  c.  4,  s.  2,  c.  41,8.  3,  that  the  tmiasio 
iemini*  ia  necestsary  ;  1  Half  028.  coritnt. 

{y)  Rex  r.  Damn.  ().  R.  1721,  or  1722,  Rar»a  Price's  MS. ;  I  Kasl  P.  U.  c.  10,  a.  3,  pp.  437, 
438.  The  judges  thu:i  ilin'rrin;r  in  opinion,  it  was  prupO;ied  tu  discharge  the  special  ver- 
dict, and  indict  the  jmrty  for  a  niisdenieanur. 
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adopted  the  doctrine  of  the  proof  of  emission  being  necessary ;(;:)  but  that  jrreat 
crown  lawyer.  Mr.  J.  Fost<»r,  held  otherwise,  uiK)n  a  similar  occasion. (a)  as  did  Clivc. 
J.,  upon  another  trial  a  few  years  afterward8.(/>)  The  matter  was  further  consi- 
dered, in  a  case  where  the  prosecutrix  could  n<»t  prove  any  emission;  and  Bathurst, 
J.,  dirwt^^d  the  jury,  that  if  they  believed  that  the  prisoner  had  had  his  will. of  her, 
and  did  not  leave  her  till  he  chase  it  himself,  they  should  find  him  ^ilty,  thou<rh  an 
♦Q14.1  c"'^'^^*'"  Vi'L^re  not  proved ;  and  aft<T  the  jur}'  had  returned  a  verdict  of  guilty, 
-"  he  said,  that  it  was  always  his  opinion,  that  it  was  not  *necessary  to  prove 
emission  ;  and  Smythe.  B.,  who  was  jiresent  at  the  trial,  was  clearly  of  the  same 
opinion. (r)  And  in  a  case  which  has  be(;n  before  mentioned,  where  it  was  ai^Teed 
that  the  least  degree  of  pcjnetration  was  sufficient,  it  seems  that  the  jury  were 
directed  by  Ashhurst,  J.,  that  if  the  penetration  were  proved,  the  rape  was  complete 
in  law  ((/)  The  weight  of  the  authorities,  therefore,  after  these  cases  had  been  de- 
cided, was  supposcKi  to  be  much  against  the  necessity  of  the  proof  of  emission  as  well 
as  penetrati< m.(r) 

But  a  more  recent  case  appears  U)  have  intnnluced  the  contrary  doctrine.  The 
case,  which  was  reserved  for  the  opinion  of  the  Judges,  stat^nl.  that  the  fact  of  jx>ne- 
tration  was  positively  sworn  to ;  but  that  there  was  no  direct  evidence  of  emission. 
From  interruption,  it  appeared  probable  that  emission  was  not  effected ;  and  the 
jury,  under  the  direction  of  the  learned  Judge  who  tried  the  prisoner  found  a  verdict 
of  guilty,  but  said,  that  they  did  n  t  find  the  emission.  Upon  this  case,  three  of 
the  Judge8(/)  h(»ld.  that  the  offt;nce  was  e«»mj>let43  by  penetration  only;  but  seven 
of  them(/7)  held  both  emission  and  penetration  to  be  necessary  :  they  thought,  how- 
ever, that  the  fact  shcmld  be  left  to  the  jury.  One  Judge  was  absent  \(li)  and  Lord 
Mansfield  only  stated,  that  a  great  majority  seemed  to  be  of  opinion  that  both  wore 
necessary.  It  is  said  that  the  majority,  in  this  case,  prociH^ded  upon  the  ground 
that  wirnal  knowledge  (which  they  considered  could  not  exist  without  emission)  was 
neci'ssary  to  the  consumuiatiou  of  the  offence :  but  that  this  definition  was  denied 
by  the  others,  who  observed  that  carnal  knowledge  was  not  necessary'  to  be  laid  in 
the  indictment,  but  only  that  the  defendant  ravished  the  party.(/) 

In  a  lat»T  case  from  the  privy  etmncil,  uixm  proceedings  under  a  court  martial 
against  a  seaman  for  sodomy,  it  wils  stated  that  there  was  complete  peoetration  and 
emission  ;  but  the  emission  was  out  of  the  body  of  the  person  on  whom  the  sodomy 
was  coinmitted  ;  and.  u|)on  full  consideration,  the  Judges  were  of  opinion,  that  in- 
Jectio  smu'nis  was  essential;  and  they  stated  as  their  opinion  that,  upon  the  authority 
of  what  a  series  of  later  years  had  been  understood  to  be  the  law,  and  had  been  acted 
upon  as  such,  the  offence  was  not  complete,  and  that  the  prisoner  should  not  have 
been  convicted. (/i*) 

Upon  the  authority  of  these  cases  it  si^ems,  therefore,  that  at  one  time  the  offence 
would  not  have  been  considered  as  complete  without  wmie  pr(X)f  of  the  einMo 
semintH.  But  this  doctrine  is  not  free  from  considerable  difficulty,  and  appean  to 
be  fairly  open  to  the  i»bservation,  that  where  the  violence  has  proceeded  to  the  ex- 
tent of  an  actual  penetration  of  the  unhappy  sufferer's  body,  an  injury  of  the  high- 

♦Ql'il   ^^  ^"*^  ^^"^  ^^*^'"  *^^^*^'^***^-     '^^^  quick  sense  of  honor,  the  pride  of  virtue, 
-*   which  nature,  in  order  to  render  the  "^sex  amiable,  has  implanted  in  the  female 
heart,  is  violated  beyond  n;dem|i^m ;  and  the  injurious  conse<|uences  to  society  are, 
in  every  respect  eoniplete.(/)* 

(z)  Rex  r.  Cave.  0.  11.  1747,  SerJ.  Forster's  MS.:  1  East  P.  C.  c.  10,  s.  3,  p.  438. 
{a)  1  VAiSi  P.  r.  Ibid. 

{b)  ilex  V.  Hloomfield,  Thetford,  1758,  Serj.  Foratcr's  MS.;  1  East  P.  C.  Ibid. 
(c)  Rex  V.  Sheridan,  0.  B.,  8  Geo.  3,  2  MS. ;  Sum.  333  ;  1  East  P.  C   c.  10,  s.  3,  p.  438. 
(fi)  Rex  V.  Russen,  ante,  note  (;>),  p.  912.  (f)  1  East  P.  C.  c.  10,  s.  3,  p.  439. 

(/)  Lord  Loujrliborougb,  Ruller,  J.  (who  trie«l  the  prisoner),  and  Heath,  J. 
iff)  Skynner,  Ld.  C.  H.,  Gould,  AVilles,  Ashhurst,  and  Nares,  Justices,  and  Eyre  aad 
Ilotham,  Barons. 
(A)  Perrvu,  B. 

(i)  Rex  r.  Hill.  1781,  MS  .  Gould  and  Buller,  Justices;  1  East  P.  C.  c.  10,  8.  3,  pp.  439,  440. 
(*)  Rex  V.  Parker,  Ilil.  T.  1812,  MS.,  Bayle.v,  J. 
(/)  1  East  P.  C.  c.  10,  8.  3,  pp.  430,  437  ;''Fost.  274. 

*  Penetration  alone  necessary  *.  YeTvuft>\v«^Tk\«L  xs.^vXVvswi^  kM\««  143  •,  Comm.  ».  Tbomu 
I  Virg.  Cases  307  *,  Stale  v.  Lft  B\atic,^^it^w^^"i!^. 
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Suppiisin^,  however,  that  euiission  were  ueccssary,  it  seems  that  penetration  was 
prima  fane  evidence  of  it,  uulesis  the  contrary  appeared  probable  finmi  the  circum- 
stances (m)  Thus,  where  a  woman  swore  that  the  defendant  had  his  will  with  her, 
and  had  remained  on  her  body  as  long  as  he  pleased,  but  could  not  speak  as  to 
emission,  Bullor,  J.,  said,  that  it  was  sufficient  evidence  of  a  rape  to  be  left  to  tho 
jury  (rO  And  he  mentioned  a  case,  which  he  recollected,  of  an  indictment  for  a 
rape,  where  the  woman  had  sworn  that  she  did  not  perceive  aiiythint;  come  from 
the  man,  and  that,  though  she  had  had  many  children,  she  never  was  in  her  life 
sensible  of  emission  from  a  man  ;  and  that  this  was  ruled  not  to  invalidate  the  evi- 
dence which  she  gave  of  a  rape  having  been  committed  upon  her.  In  a  case  where 
the  party  ravished  had  died  before  the  trial,  her  d(;ix)sitton,  corroborated  by  other 
evidence  of  actual  force  and  penetration,  was  held  sufficient  to  warrant  a  convioticn, 
though  there  did  not  appear  to  be  any  direct  evidence  of  emihsion.  It  was  left;  to 
the  jury  to  det43rmine  whether  the  crime  had  lieen  completed  by  penetration  and 
emii^sion  ;  and  they  were  directed  that  they  might  collect  the  fact  of  emission  from 
the  evidence,  though  the  unfortunate  girl  was  dead,  and  could  not  therefore  give 
any  further  account  of  the  transaction  than  that  which  was  contained  in  her  depo- 
sition before  the  magistrate  (o) 

If  something  occurred  to  create  an  alarm  to  the  party  while  he  was  perpetrating 
the  offence,  it  was  left  to  the  jury  to  say  whether  he  left  the  body  re  iufcctd  because 
of  the  alarm,  or  whether  he  left  it  because  his  purpose  was  accomplished.  The 
prisoner  had  been  in  the  body  of  the  woman  two  or  three  minutes;  and  then,  two 
men  coming  in  sight,  she  struggled  violently,  and  he  withdrew  from  lier  body,  but 
jam|)ed  with  his  knees  upon  her  breast,  and  held  her  by  tho  mouth  aud  throat  so . 
that  she  could  not  siK^ak  or  stir;  but  afterwards,  upon  her  seizing  an  opportunity 
and  culling  out,  the  men  came  up  and  secured  the  prisoner.  The  woman  spoke  of 
him  as  having  seen  the  men  before  he  withdrew ;  the  men  thought  he  did  not  see 
them  at  that  time,  liolroyd,  J.,  left  the  question  to  the  ju)^,  whether  the  prisoner 
had  completed  the  crime  before  he  withdrew,  and  withdrew  on  that  account;  and 
the  jury  found  that  he  had.  And  the  Judges  held,  that  it  was  a  question  for  the 
jury,  and  rightly  left  to  them.(^) 

Holroyd,  J.,  is  reported  to  have  told  the  jury  in  the  preceding  case,  "the  law 
requires  that  in  order  to  consummate  the  crime  of  rape,  there  nmst  not  only  be  a 
penetration,  but  likewise  what  is  called  an  emission  of  st-i^tn.  But,  although  the 
woman  may  not  perceive  the  emission,  the  crime  may  nevertheless  be  complete,  as 
*where  the  time  is  fully  sufficient,  and  there  is  no  interruption,  or  other  r^qi/* 
circumstance,  to  raise  a  contrary  presumption.  Emission  in  fact  may  be  ^ 
presumed,  unless  where  the  probability  is  to  the  contrary ;  and  the  jury  may  be  loft 
to  say  whether  the  party  left  the  btxly  re  hi/ectd,  by  reastui  of  a  disturbance,  or 
becauso  his  purpose  was  completed.  If  a  person  iti  acfu  coitus  be  alarmed  by  the 
suddcD  appearance  of  a  third  person,  and  if  his  withdrawing  from  the  body  of  the 
female  be  contemporaneous  with  such  alarm,  it  is  for  the  jury  to  say,  whether  his 
withdrawing  was  in  cnnsequence  of  the  alarm,  or  because  he  had  completed  his 
purpose  by  emisBion.'*(Y) 

But  by  the  24  k  25  Vict.  c.  100,  s.  G3,  '^  Whenever  upon  the  trial  for  any  offence 
punishable  under  this  Act,  it  may  be  necessary  to  A'ove  carnal  knowledge,  it  shall 
not  be  necessary  to  prove  the  actual  emission  of  seed  in  order  to  constitute  a  carnal 
knowledge,  but  the  carnal  knowledge  shall  be  deemed  complete  upon  proof  of  pene- 
tration only.'XO 

(f/()  The  majority  of  the  Juilp:cs  in  IliU'?  case,  ant^,  note  ft),  thoufrht  the  que*;tion  of 
eratssiun  was  a  fact  for  the  jury  ;  and  8ce  the  opinion  of  BathurBt,  J.,  ante^  p.  91M,  and  seo 
1  Ea8t  P.  C.  c.  10,  8.  3,  p.  4tl). 

(«)  Hex  p.  Horniwood,  Winchester  Spr.  Ass.  1787;  1  East  P.  C.  c.  10,  s.  3,  p.  440.  The 
indictment  waa  for  an  n^iKault  with  intent  to  ravish  ;  and  the  learned  Judge  ordered  tho 
defendant  to  be  acquitted  of  tliai  charge,  u]mn  the  evidence  appearing  to  amount  to  proof 
of  an  actual  rape. 

(o)  \<fx  V.  Flemming,  2  Leach  8rj4. 

[p)  Rex  r.  Rurrow!*.  MS.,  Buyley,  J.,  R.  &.  U.  510. 

(y)  Burrows'  <!asc,  1  Lew.  2SH. 

[r)  This  clause  is  taken  from  the  9  Geo.  4,  c.  31,  s.  18;  and  10  Geo.  4,  c.  34,  s.  21  (l,V 
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There  was  much  <liscrep.-incy  of  opinion  whether  the  effect  of  the  clau.se  in  the  9 
Geo.  4,  c.  31,  fmni  which  the  proccdinir  clause  was  taken,  was  to  alter  the  crimo  of 
rape,  or  merely  the  uuAv.  of  pruvinjr  that  crime.     In  the  earlier  cases  it  was?  held  to 
have  made  no  difference  in  the  crime.     Thus,  where  a  prisimer  was  iudict4.*d  Ur  a 
rape,  and  it  appeared  that  he  was  caujrht  in  the  commisftiou  of  the  offence  by  a 
person,  wlui  came  ti»  the  room-door  in  which  he  was,  hut  the  prosecutrix  swiirc  that 
he  did   nut  immediately  dirsist ;   Park,  J.  A.  J.,  said,  *•  Notwithst^indinjr  the  new 
statute,  I  should  still  say,  that  if  it  could  be  shown  that  a  party  desisted  before  he 
had  completed  his  purpose,  it  was  not  a  rape;  1  cannot  conceive  in  my  own  mind 
that  the  niere  fact  of  penetration  is  sufficient  to  constitute  the  offence;  but  h«.Te  he 
did  not  immediately  desist. "(.s)     So  in  a  similar  ease  where  the  prosecutrix  proved 
peaetrati<»n  clearly,  but  stated  that  she  did  not  feel  anything  come  from  the  primmer; 
Taitanton.  J.,  said,  "In  order  in  cumj»lcte  the  offence  it  is  necessary  that  he  should 
have  had  cranial  knowledge  of  her,  and  that  all  which  C(»n.stitutes  carnal  knowl«,*dge 
should  have  happened.     Though  the  enactment  of  the  statute  is  such  as  has  been 
stated,  still  the  jury  must  be  satisfied  from  the  circumstances  that  emission  t'X»k 
place      It  is  not  nefcssar}-  specifically  to  prove  it,  but  the  cireunistancrs  must  be 
such  as  infer  that  that  fact,  and  everything  else  essential  to  carnal  knowledge,  t^xjk 
pliice.     The  statute  did  not  intend  to  make  U'ss  necessarj*  to  complete  the  offence 
than  before,  but  merely  to  pr("Vent  the  necessity  of  the  indecent  exjM)sure  resulting 
fnun  the  minute  inrjuiries  which  usually  t(M»k  place.     The  jury,  therefore,  must  be 
satisfiwl  that  emission  occurred  bi-forc  they  can  convict."(0     St>  also  in  a  similar 
case,  where  the  prostK-utrix  proved   penetration,  and   that  her  clothes  were  wet, 
Alderson,  B..  thus  addressed  the  jury :  '•  You  must  be  satisfifnl  that  the  prisoner 
penetrated  her  private  parts  with  his ;  if  you  are  satisfied  of  that.  I  shall  submit  to 
♦01 '"T   ^^^^^^  eon.<ideratii»n  another  cjuestiou;  according  *to  law  it  is  established. 
-•   beyond  all  doubt,  that  on  proof  of  penetration,  a  jury  may  iufer  the  wm* 
pletion  of  the  offence;  the  offence  still  tmusisting  of  penetration  and  emission;  but 
doubt  has  arisen  up<in  a  hite  Act  of  Parliament,  whether  when  no  emission  has 
taken  place,  the  offence  is  complete  by  penetration  only.     I  have  no  doubt,  however, 
that  it  is  for  you,  if  you  are  of  opinion  that  there  has  been  ])enetration,  to  presaiuc 
emissiim,  unless  the  contrary  is  proved ;  and  it  lit»8  on  the  prisoner  to  show  that 
emission  did  not  take  place.     If  you  are  satisfied  of  penetration,  but  that  no  emis- 
sion did  take  place,  1  will  reserve  the  question  for  the  Judges;  but  if  yuu  are 
convincinl  of  pt?netration,  and  in  doubt  or  ignorance  whether  emission  took  place,  I 
am  clear  you  ought  to  find  the  prisoner  guilty.*'(w) 

But  on  a  similar  indictment,  where  there  was  evidence  of  penetration,  hut  no  evi- 
dence of  emission,  IIull<»ck,  B.,  said  (in  summing  up),  *'If  you  believe  that  the 
prisoner's  parts  were  within  the  person  of  the  prosecutrix,  although  there  might  be 
no  emission,  and  although  they  were  not  withdrawn  merely  because  his  lust  was 
satisfied,  still  the  ])risoner  is  equally  guilty  as  if  there  had  been  emission,  and  he 
had  been  satisfied ;  for,  as  the  law  now  stands,  penetration  is  all  that  is  necessary 
to  be  j>roved  to  make  i»ut  the  offence."(r)  And  where  on  an  indictment  for  abusing 
a  child  under  the  age  of  ten  years;  in  consequence  of  Rrx  y.  /i?«**vY/,((fr')  and 
Confffiarf's  rast'.ij:)  Llttledale,  J.,  left  the  (juestion  of  pi'netration  and  also  of  emis- 
sion to  the  jury,  and  desired  tlMpi  in  case  they  should  be  of  opinion  that  peuetratiuD 
had  taken  place,  but  were  uncertain  whether  emission  had  taken  place,  or  nt»t.  they 
should  say  so,  and  the  jury  found  the  prisoner  guilty,  and  said  they  were  of  opinion 
that  penetration  took  place,  but  that  no  emi.ssion  took  place.  Upon  a  case  reserved, 
the  .Judges  were  unanimously  uf  opinicm  that  the  conviction  was  riglit.(//.)  Si"», 
where,  ujmhi  an  indictment  for  sodomy,  the  prosecutor  proved  circumstauees  that 
were  strong  to  show  penetration,  and  distinctly  proved  emission,  but  not  during 

(*)  Kex  V.  Thomas  Baldwin,  Worcester  Sum.  Ass.  1830,  MSS.     C.  S.  G. 
(t)  Ki-x  V.  Uiissi'll,  1  M.  &  Roll.  122.     See  the  Reporter's  note  there. 
(m)  Coulthnrt's  case,  1  Low.  2JM.     Vonlict,  not  guilty. 
{v)  Rex  V.  Jennings,  4  C.  &  P.  210  (I'J  E.  C.  L.  R.)  ;  1  Lew.  20U. 
(/f)  Supni,  note  [f).  (jr)  Supra,  note  (»0- 

(y)  Hex  V.  Cos,  n.  A:  M.  C.  ('.  R.  3:57;  5  C.  &  P.  201  (24  E.  C.  L.  R.J,  E.  T.  1832,  Taoo- 
lon,  J.,  and  Gurney,  R.,  aUintibut.     The  case  was  not  argued  before  the  Judges. 
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peuetrutioii,  the  prisoner  haviD^  been  interrupted:  Gaselee,  J.,  left  it  to  the  jury 
to  say  whether  there  had  been  penetration,  stating  that,  if  so,  the  crime  was  complete 
under  the  new  Act ;  and  the  jury  w^ere  of  opinion  that  there  had  been,  and  found 
the  prisoner  jjuilty,  and  sentence  was  passed,  but  in  consequence  of  Rejc  v.  Jarohtt,{z) 
and  Rrx  v.  7^//xxt7/,(a)  the  case  was  reserved  for  the  opinion  of  the  Judj^es,  who 
held  unanimously  that  the  conviction  was  right. (/>)  So  in  the  case  of  bestiality, 
where  the  prisoner  being  interrupted,  withdrew  from  the  aninril ;  Park,  J.  A.  J., 
said.  **  In  the  fonner  state  of  the  law,  the  prisoner  would  have  been  entitled  to  an 
acquittal,  but,  as  the  law  is  now,  if  there  was  penetration,  the  capitjil  oflfenee  is 
♦completed,  although  there  has  been  no  emission. "(r:)  Where  on  a  trial  for  r*qio 
rape,  the  pnKsecutrix  admitted  that  the  prisoner  had  penetrated  but  a  little  ^ 
way,  and  that  there  wjis  no  emission ;  and  it  was  objected  that  the  direct  uegetive 
being  proved,  the  case  failed,  and  that  the  9  Geo.  4,  c.  31,  had  not  altered  the 
character  of  the  offence j  Patteson,  J.,  said,  "The  Judges  have  distinctly  held  in 
Cnx\  fasf,(jlj  that  proof  of  penetration  is  sufficient,  notwithi*tanding  emissinn  be 
negatived ;"  and  uiK»n  its  being  suggested  that  Cox*s  rase  was  unt  argued,  and  that 
doubts  as  to  the  propriety  of  the  decision  were  said  to  be  entertained  by  two  Judges, 
who  were  absent,  Patteson,  J.,  said,  **  It  is  true  that  the  case  was  not  argued,  but 
still  I  caiinut  act  ajjain.^t  their  decision."  The  learned  Judge  alterwards  said  that 
if  it  should  jirove  necessary,  the  case  should  be  further  considered. (^')  And  lastly, 
where  on  a  trial  for  ra|)e  there  was  no  doubt  that  there  w;is  penetration,  but  it 
appeared  clear  from  the  admissions  of  the  prosecutrix  that  the  prisoner  did  not  in 
fact  complete  his  purpose,  as  she  succeeded  in  extricating  herself  from  him  very 
soon ;  and  it  was  contended  that  the  evidence  showed  that  the  offence  was  not  com- 
pleted ;  the  words  of  the  indictment  were,  *'  did  ravish  and  carnally  know,"  and 
that  must  mean,  did  have  his  will  of  her,  and  sati.«fy  his  lust  while  within  her 
person.  The  object  of  the  0  Geo.  4,  c.  31,  was  only  to  render  it  unneces.sary  to 
prove  more  than  penetration,  on  account  of  the  woman's  possible  inability  to  describe 
what  actually  tok  place.  The  counsel  for  the  crown,  in  reply,  agreed  with  the 
coun.sel  for  the  prisoner,  that  the  Act  was  not  intended  t^i  do  more  than  enable  a 
jury  to  say  that  the  offence  was  committed,  when  there  was  only  pmof  of  penetra- 
ti<»u ;  but  that  it  was  not  intended  to  dispense  with  ]>roof  of  the  completion  of  the 
offence,  when  such  j»r(H)f  can  be  given,  still  less  to  decide  that  the  oiFenec  .*«hall  be 
considered  to  have  been  committed  in  j)oint  of  law,  when  the  evidence  clearly  shows 
that  it  was  not  committed  in  point  of  fact.  Tindal,  C.  J. :  *•  The  9  Geo.  4,  c.  31, 
8.  18,  rccites,  that  upon  trials  of  rape,  &c.,  'offenders  freijuently  escape  by  reason 
of  the  difficulty  of  the  pnK)f  which  has  been  required  of  the  completion  of  those 
ficveral  crimes.'  It  was  thought  that  the  law  was  holding  itself  up  to  contempt  by 
having  those  subtle  and  critical  subjects  discussed  before  Judges  and  juries,  and 
the  statute  therefore  goes  on  to  say,  '  For  remedy  tliereof,  be  it  enacted,  that  it 
shall  not  be  uecess;iry.  in  any  of  those  wises,  to  prove  the  actual  emission  (»f  seel, 
in  order  to  constitute  carnal  knowledge;  but  the  carnal  knowledge  shall  be  deemed 
complete  up«jn  proof  of  peiiei  ration  only.'  The  (uily  (juestioii.  therefore,  for  the 
jury  in  such  a  case  is,  whether  the  private  parts  of  the  man  did  ent(>r  into  the 
person  of  the  woman.  It  is  not  necessary  t^^)  enter  iiit^t  any  nice  discussion  :u»  to 
liow  far  they  entered  ;  however,  you  must  be  satisfied  that  there  was  actual  penetra- 
tion, and  not  that  it  is  the  ease  of  a  jierson  attenqiting  to  commit  the  offence  and 
being  disturbed  before  he  had  actually  jM'netrated.  The  j»rosecutrix  may  be  mis- 
tiiken  as  to  the  extent  to  which  the  ])risoiier  had  proceeded  in  the  coinmissi«)n  of 
*the  offence;  if.  therefore,  y<ju  flvl  any  doubt  whether  (and  I  can  us»^  no  r+niu 
other  Words  than  the  ."Statute;  1  am  not  here  to  make  tlie  law.  but  only  to  ^ 
expound  and  declare   it;,  if  1  say,  you  feel  any  doubt  whether  it  lias  bt'eu  proved 

(2)  n.  k  K.  :\?.\.pr,Mt.  ]}.  n:JS.  (,#)  Supra,  note  (t). 

(ft)  It<*x  r.  Ui'ckr^in'ar,  11.  K  M.  C  C.  R.  .342,  Tnunton,  J..  hii«1  (liiriioy,  II  ,  nKtiNfihim. 
The  euKc  was  not  :irg'u«'rl  before  the  Jmlges.  aikI  ^eciiij  lo  haw  been  deciileil  ut  the  same 
lime  IIS  Ilex  r.  iUtx,     C.  S.  (J. 

(r)  Kox  r.  Coziiis,  ♦;  0.  &  I*.  :J51  (J5  K.  C.  L.  K.),  Oxford  Spr.  .\s^?.  ls:jL 

(li)  Snpra,  Hole  I//). 

{f.)  Ijruok':;  cjise,  J  Lew.  'J»;7;  York  Spr.  Asa.  1837.     The  priiioiicr  was  acquittcil. 
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to  your  entire  satisfaction  that  there  lias  been  penetration,  you  will  acquit  the  pris- 

*Q'>m   ''"*^''  ^'^  ^^^^  fol«»"yi"C/)     S«»  where  on  a  trial  for  carnally  knowing  a  child 

-"   *uuder  ten  years  of  age,  it  appeared  that  the  hymen  was  not  ruptured,  but 

(/)  Rep.  V.  Allen,  0  C.  k  P.  31  r:i8  E.  C.  L.  K.).  I  have  inserted  these  cases  more  at 
Icn^^th  in  cunsequence  of'^^reat  doubts  being  entertained  among  the  Bar  ns  to  the  currect- 
ncps  ol'the  decision  in  Hex  r.  ('ox,  and  the  case^j  that  have  been  decided  on  the  aiilUoritr 
of  that  ease.  At  the  time  when  the  !>  (ieo.  4,  c.  31,  iiaj«sed.  it  is  perlceilv  cU-ar  that  ia 
order  to  constitute  the  crime  of  rape  there  must  have  been  both  penetration  and  emissiion; 
consequently,  it  lay  upon  the  jtrosecutor  either  to  give  express  evidence  of  actual  emission, 
or  to  prove  such  facts  as  were  suflicient  to  induce  the  jury  to  infer  that  emission  Lad 
actually  taken  place.  In  some  cases  the  woman  was  unable  to  prove  emission,  either 
because  fhe  did  not  perceive  it  (see  antCy  p.  015),  or  (as  was  the  case  in  Ilex  r.  Preston, 
Stafford  Spr.  Ass.  1828.  where  a  lather  was  convicted  of  ravishing  two  of  his  daughter?) 
because  after  penetration  she  fainteii  away.  In  such  cases  it  was  the  course  to  leave  it 
to  the  jury  to  infer  that  emission  had  taken  place,  as  there  was  nothing  to  show  that  the 
prisoner  ha<i  not  fully  completed  his  purpose  ;  and  acquittals  sometimes  took  place  he- 
cause  juries  were  unwilling  to  infer  a  tact,  which  had  not  been  clearly  proved,  especially 
when  such  an  inference  subjected  the  prisoner  to  capital  punishmeut.  Such  being  the 
stale  of  things,  the 'J  (ieo.  4,  c.  .31,  [Missed;  and  the  ({uestiou  is  whether  that  Act  has 
altered  the  crime  of  rai>e,  so  that  in^^tead  of  consisting  of  i*oth  penetration  and  emission, 
it  now  consists  of  penetration  alone.  According  to  all  the  recent  decisions  (see  Hex  r. 
Great  Bentley,  10  B.  k  C.  fi^O  (Jl  K.  T.  L.  \{.)\  Williams  v.  Roberts,  5  Tyrw.  421  :  Flight 
V.  Thomas,  11  Ail.  &,  K.  G88j.  this  ought  to  be  determined  upon  the  grammatical  construc- 
tion of  the  Words  of  the  statute  alone.  In  sec.  l(j,  there  is  a  separate  substantive  clause 
providing  that  "every  person  convicted  of  the  crime  of  rape  shall  sufl*er  death  as  a  felon.'' 
Now  here  the  crime  is  treated  as  one  as  clearly  settled  and  defined  as  the  crime  of  murder, 
t.  e.j  as  consisting  of  both  |ienetration  and  emission.  It  is,  however,  upon  sec.  18  that  the 
question  mainly  turns.  That  section  recites,  that  "  upon  trials  for  the  crimes  {inter  altn)  of 
rape.  <»lfenders''  (that  is,  persons  guilty  of  those  crimes),  '•  frequently  escape  by  reason  of  the 
difficulty  of  the  proof  which  has  been  required  of  the  completion  of  those  several  crime:;'' 
(the  mischief,  therefore,  was  that  persons  who  had  committed  rapes,  consisting  hoth  of 
penetration  and  emission,  had  escaped  by  reason  of  the  difficulty  of  proving  both  penetra- 
tion and  emission),  *' for  remeily  thereof"  (that  is  to  remedy  the  escape  of  persons  who 
had  committed  such  rapes  consisting  ol  both  penetration  and  emission),  **  be  it  enacted 
that  it  shall  not  be  necessary  in  any  of  those  cases  to  prove  the  actual  emission  of  seed'* 
(not  that  emisssion  shull  be  no  part  of  the  crime)  '*  but  that  the  carnal  knowledge'  (>..  e.j 
both  penetration  and  emission)  *' shall  ite  deemed*'  (presumed)  '^complete  upon  proof  of 
penetration  only.'*  Now,  it  is  to  be  observed  that  there  is  no  intinialiou  whatever  of  any 
intention  to  alter  the  crime ;  on  the  contrary,  the  clause  evidently  treats  ihe  crime  as 
continuing  the  same,  but  is  framed  to  render  the  means  of  proving  it  more  easy.  It  is 
submitted  that  upon  the  true  construction  of  this  clause  its  effect  is  that,  whereas  before 
the  passing  of  the  statute  the  prosecutor  was  bound  not  only  to  prove  penetration,  but  to 
go  farther,  and  give  such  evidence  as  satisfied  the  jury  that  emission  bad  actually  taken 
])lare,  he  is  now  only  bound  to  prove  penetration  ;  on  proof  of  which  a  presumption  arises 
by  virtue  of  the  clause  that  emission  has  also  taken  place,  but  that  this  presumption  is 
liable  to  be  rebutted  by  showing  that  in  fact  emission  did  not  take  place,  lu  other  words, 
all  the  prosecutor  has  now  to  prove  is  penetration,  and  upon  that  the  jury  ought  to 
convict,  unless  it  be  proved  by  tlie  prisoner  that  he  did  not  in  fict  complete  his  purpose. 
This  is  the  view  which  seems  to  have  been  taken  by  Mr.  B.  Aldorson  in  CouUhari's  case 
[«M//rr/,  note  (i/),  p.  IMT],  and  it  is  submitted  is  the  correct  construction  of  the  clause. 
There  are  several  statutory  provisions  of  a  somewhat  similar  character,  as  the  23  Geo.  2, 
c.  11,  s.  .3,  for  remedying  the  dilliculiies  attending  prosecutions  for  perjury,  and  the  stat- 
utes which  make  a  certificate  of  the  clerk  of  assize  evidence  of  a  previous  couviction.  &c., 
and  it  is  evident  that  none  of  these  alter  the  offence,  but  only  facilitate  the  proof  uf  it. 
At  all  events  the  clause  does  not  clearly  alter  the  crime,  and  it  is  against  all  the  authori- 
ties to  hold  that  a  felony  can  be  created  by  any  but  express  and  clear  words.  lu  sSearle 
V.  Williams,  Hob.  *J:i3,  it  is  laid  down  that  ''felonies  and  capital  crimes  shall  never  be 
made  by  doubtful  and  ambiguous  words."  And  in  Courtecn's  case,  Uob.  270,  it  was  "re- 
solved clearly  that  no  statute  could  be  extended  to  life  by  doubtful  aud  ambiguous  words:" 
and  sec  1  Hawk.  P.  C.  c.  40,  s.  3.  In  Rex  v.  Cale,  K.  &  M.  C.  (-.  R.  11,  it  was  held  hya 
majority  of  the  Judges  that  the  3  (Jeo.  4,  c.  24,  s  3,  which  provided  that  the  receiving 
stolen  goods  shoujd  be  ^' i/etHud  and  vonxtrued  to  be  felony,"  did  not  create  a  felony,  and 
although  that  case  be  overruled  by  Rex  i>.  Solomons,  R.  k  M.  C.  C.  R.  292,  still  ii  U  a 
strotig  authority  to  show  how  clear  and  distinct  the  words  which  create  a  new  felony  are 
required  to  be,  even  where  the  words  be  such  as  to  leave  no  iloubt  that  it  was  intended 
to  create  such  felony.  It  may  be  added  that  the  decision  in  Rex  p.  Cox  gives  a  great 
facility  to  convict  the  innocent  in  thoj*e  cases,  which  not  unfrequeotly  occur,  where  the 
parties  being  accidentally  discovered  in  coi/w,  the  woman  makes  a  false  charge  in  order  to 
save  her  character.     C,  S.  G. 
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there  was  a  venereal  sore  on  it  whieh  must  have  arisen  from  the  actual  contact 
with  the  virile  mem  her  of  a  man ;  Parke,  B.,  left  it  to  the  jury  to  say  whether  at 
any  time  any  part  of  the  virile  memhcr  of  the  prisoner  was  within  the  labia  of  the 
pudendum  of  the  girl ;  for  if  ever  it  was,  no  matter  how  little,  that  would  be  suffi- 
cient to  constitute  a  penetration,  and  the  jury  ought  to  convict  the  prisoner  of  the 
complete  offeDce.{  g) 

It  appears  always  to  have  been  admitted,  that  emmio  semmiH  of  itself  makes 
oeithcr  rape  nor  sodomy;  but  it  is  spoken  ofixsprimd/acie  evidence  of  penetration.  (A) 

As  the  absence  of  previous  consent  is  a  material  ingredient  in  the  offence  of 
rape,  it  must  be  averred  in  the  indictment ;  where  it  is  usually  expressed  by  stating 
that  the  fact  was  done  "  against  the  will "  of  the  party//)  It  is  essential  to  aver, 
that  the  offender  did  feloniously  *'  ravish  "  the  party ;  anu  the  omission  of  the  word 
raviithetl  will  not  be  supplied  by  an  averment  that  the  offender  *•  did  carnally 
know,"  &c.(k)  It  has  been  considered,  that  the  words  "  did  carnally  know  "  arc 
not  essential,  on  the  ground  that  rnpere  signifies  legally  as  much  as  cnrnaliter  cof/- 
noiccre  ;(l)  but  they  are  at  any  rate  appropriate  in  describing  the  nature  of  the 
crime,  and  appear  to  be  generally  used.(^7«)  The  omission  of  them  would  not, 
therefore,  be  prudent. (n)  In  an  indictment  for  a  rape  the  words  carnaUter 
cognovit  were  omitted ;  on  a  case  reserved,  six  Judges  out  oT  twelve  thought 
it  cured  by  the  verdict,  because  those  words  are  not  in  the  0  Geo.  4,  c.  31 ; 
but  thi»y  thought  it  bad  before  verdict. (o)  Where  an  indictment  alleged  that 
the  prisoner  in  and  upon  E.  F.  ''  violently  and  feloniously  did  make  (omitting 
'an  assault'),  and  her  the  said  K.  F.,  then  and  there  and  against  her  will,  vio- 
lently and  feloniously  did  ravish  and  carnally  know ;"  upon  a  ease  reserved,  ten  of 
the  Judges  were  of  opinion  that  the  judgment  ought  not  to  be  arrested,  because  of 
the  omission  of  the  words  *'an  assault."(y>)  The  indictment  usually  *con-  r*Q*>i 
eludes,  '*  against  the  form  of  the  statute;"  but  as  the  offence  was  anciently,  ^ 
08  has  been  8hown,((^)  a  capital  felony,  such  a  conclusion  has  been  thought  to  be 
unnecessary. (r)  The  indictment  must  C4)nclude,  as  in  other  eases,  '^  against  the 
peace,"  &c.  ;(x)  but  where  the  conclusion  was  against  the  peace  of  our  said  late  lord 
the  King,  the  offence  being  in  the  time  of  the  present  King,  and  no  other  King 
had  been  mentioned,  it  was  held  not  to  be  objectionable.(f) 

The  indictment  against  aiders  and  abettors  may  lay  the  fact  to  have  been  done 
by  all,  or  may  charge  it  as  having  been  done  by  one  and  abetted  by  the  rest. 
'ihus  where,  upon  an  appeal  against  several  persons  for  raNishing  the  appel- 
lant's wife,  an  objection  was  taken  that  only  one  should  have  been  charged  as 
ravishing,  and  the  others  as  accessories;  or  that  there  should  have  been  several 
appeals,  as  the  ravishing  by  one  would  not  be  the  ravishing  of  the ,  others : 
it  was  answered  that  if  two  come  to  ravish,  and  one  by  comfort  of  the  other 
does  the  act,  both  are  principals,  and  the  c:Lse  proceeded. (le)  And  where  the 
indictment  was  against  three   persons  for  a  rape,  charging  them  all   as   princi- 

(g)  Reg.  F.  Lines,  1  C.  A  K.  303  (47  E.  C.  L.  R.). 

(A)  1  Hale  G28  ;  1  Hawk.  P.  U.  c.  4,  s.  2 ;  3  Inst.  GO.  But  qu.  bow  far  it  can  be  taken  aa 
evidence  of  penetration  ? 

(i)  Cro.  Circ.  Comp.  4J7 ;  2  Stark.  Crim.  Plead.  400;  3  Chit.  Crim.  Law  816. 

\k)  1  Hale  4>28,  G32 ;  Br.  Indict.  ]il.  7,  citing  0  Ed.  4,  c.  6. 

(/)  2  Inst.  180,  and  see  2  Hawk.  V.  C.  c.  2.0,  s.  OG ;  t^taundf.  81 ;  Co.  Lit.  137. 

(m)  8ee  tlie  precedents  referred  to,  ante^  note  (i). 

(n)  1  Eait  P.  C.  c.  10,  s.  10,  p.  448  ;  2  Stark.  Crim.  Plead.  400,  note  (p) ;  3  Chit.  Crim. 
Law  812.  It  is  laid  down,  generally,  in  some  of  the  books,  that  the  indictment  must  be 
rapuU  et  rarnah'ter  cognovit  i  1  Hale  G28,  G32. 

(o)  Uex  p.  Warren,  M.  T.  1832,  MSS.,  Baylcy,  B. ;  3  Burn.  J.,  D.  k  W.  725.  See  7  Geo. 
4,  c.  G4,  8.  21,  which  makes  the  indictment  sntHcient  after  verdict,  *' if  it  describe  the 
offence  in  the  words  of  the  statute,"  *'  where  the  offence  charged  has  been  created  by  any 
statute,  or  subjected  to  a  greater  degree  of  punishment,  or  excluded  from  the  benefit  of 
clergy,  by  any  statute." 

(p)  Reg.  V,  Allen,  0  C.  &  P.  521  (38  E.  C.  L.  R.);  2  .M.  C.  C.  R.  170. 

{q)  Anttf  p.  004. 

(r)  1  East  P.  C.  c.  10,  s.  10,  p.  448 ;  but  see  2  Stark.  Crim.  Plead.  400,  note  (q). 

(«j  But  see  the  14  &  15  Vict.  c.  lOO,  b.  24. 

{t)  Rex  r.  Scott,  MS.,  Bayley,  J.,  R.  k  R.  415. 

(«)  Rex  o.  Vide,  Fitz.  Corone,  pi.  86.    Anitf  pp.  57,  905. 
VOL  I. — 47 
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pals  in  the  firsst  degree,  that  they  ravished  and  carnally  knew  the  woman ;  and 
the  prisfMier^s  were  all  found  guilty ;  the  Judge  who  tried  thorn  doubted  whether 
the  charge  could  be  supported;  and,  at  his  desire,  the  case  was  mentioned  by 
Heath.  J.,  to  the  other  Judges,  and  all  who  were  present  agreed  that  the  charge 
was  Valid,  though  the  form  was  not  to  be  recommendeil ;  but  they  gave  no  regular 
opinion,  because  the  case  was  not  regularly  before  theui-fr) 

An  indictment  in  the  first  count  charged  Folkes  with  committing  a  rape,  and 
Ludds  with  being  prc^sent,  aiding  and  assisting ;  the  second  count  charged  Ludds 
as  principal  in  the  first  degree,  and  Folkes  as  aiding  and  assisting;  the  third  count 
charged  an  evil-disposod  person,  to  the  jurors  unknown,  as  priuci]»al  in  the  first 
degree,  and  Folkes  and  Lud<ls  as  aiding  and  assisting;  and  the  fourth  count 
charged  a  certain  other  evil-disposed  person  as  prineijuil.  and  Folkes  and  Ludds 
as  aiders.  Previous  to  pleading,  the  Court  was  urged  to  quash  the  indicts 
ment  f»n  the  ground  that  it  was  bad  for  misjoinder  of  two  offenees  of  a  different 
nature,  and  not  liable  to  the  same  punishment,  and  that  for  aiding  and  abetting  no 
pr«)VLsion  was  made  by  the  9  Geo.  4,  c.  31.  It  was  also  alleged  that  the  indictment 
contained  different  transactions,  and  that  the  prosecutrix  was  bound  to  make  an 
eleeti(»n.  The  Court  overruled  both  objecticins.  Ludds  was  acquitted,  and  a 
general  verdict  of  guilty  was  f«mnd  ag-aiust  Folkt^.  It  appeared  that  tlie  prisoner, 
together  with  three  other  men,  committed  at  the  sfime  tiinr  ami piure^  the  one  af\*?r 
the  other,  successively,  nipes  upon  the  body  of  the  prosecutrix,  the  others  aiding 
and  abetting  in  turn  ;  and  the  evidence,  if  believed,  was  sufiicient  to  sustain  the 
*0oon  fi^^^  count,  as  far  as  it  is  chargcid  Ft>lkes  as  principal,  as  the  *other  counts 
'  "'"'-'  which  charged  him  as  aiding  and  assisting;  and.  upon  a  case  res<;n'ed,  the 
Judires  lield  that  the  convicti«)n  was  good  on  the  first  count. (/r)  Where  the 
first  count  charged  Gray  as  principal  in  the  first  degree,  and  Wise  as  present, 
aiding  and  assisting;  and  the  sec^md  cimnt  charge<l  Wise  as  princijwl  in  the  first 
degree,  and  Gray  as  present,  aiding  and  assisting;  it  was  moved  to  quash  the  in- 
dictment, on  the  ground  of  misjoinder,  as  the  judgment  might  be  different,  and  it 
was  said  that  this  objection  did  not  ultimat/cly  become  material  in  the  pn-eediug 
C4use,  as  one  pri.soner  alone  wari  convicted ;  but  |)er  Coleridge,  J.,  ''  The  9  Gci^.  4,  c. 
31,  s.  1(),  awards  the  punishment  of  death  to  '*  every  jxjrson  convicted  of  the  crime 
of  rape."  Xow,  I  take  it  that  a  principal  in  the  second  degree  falls  clearly  within 
that  ])rovision  :  and  that,  therefore,  the  objection  that  the  judgment  might  be  differ- 
ent entirely  fails."(iC) 

It  is  clear  that  the  party  ravished  is  a  competent  witness:  and  indeed,  she  ism 
much  considcTcd  as  a  witness  of  necessity,  that  where  a  husband  has  been  charged 
with  having  assisted  another  man  in  ravishing  his  own  wife,  the  wife  has  been 
admitted  as  a  witness  ag*ainst  her  husband.(y) 

But  though  the  party  ravished  is  a  competent  witnei«s,  the  crcdil)ility  of  her 
testhnony  must  be  lefl  to  the  jury,  upon  the  circumstances  of  fact  which  concur 
with  that  testimony.*     Thus,  if  she  be  of  giwd  fame:  if  she  presently  discovered 

(f)  Hex  r.  Hurjress,  Tr.  T.  1H13.  Lord  Ellenhoronprli,  C.  J.,  Mansfield,  C,  J.,  and  Grose, 
J.,  were  iihsoiit.  The  case  is  lueutioned  ns  having  occurred  at  the  Chester  Spr.  As8.  1613, 
in  r»  Kvaiis'  Col.  Stat.  CI.  r».  p.  HIH",  DOte  {VI). 

(7r)  Ke.x  f».  Koikes,  K.  &  M.  (\  ('.  K,  .354.  There  is  an  inaccaracy  in  the  statement  of 
tiiis  case;  it  treats  the  charge  apiinst  the  iirincipal  in  the  fir8t  degree  as  one  count,  and 
the  ciiar^c  against  the  principal  in  the  second  degree  as  another  count;  but  that  is  DOl 
so,  as  both  charges  onlv  constitute  one  count,  as  is  plain  from  the  indictments  in  mur- 
der, in  which  the  conclusion,  "and  so  the  jurors,  &c.,  say,  that  A.,  B.  and  T.  murdered,*" 
always  follows  the  allegation  that  U.  and  C\  were  present,  aidin^i^  and  assisting.     C.  S.  0. 

(ar)  Hex  v.  Gray,  7  P.  &  C.  U;4  :  Reg.  v.  Criaham,  C.  k  M.  187  (41  E.  C.  L.  R.),  s.  P. 
See  also  Rex  r.  Parry,  7  (\  k  P.  83«  [Wl  E.  C.  L.  R.),  where  an  indictment  against  fire 
charged  each  as  principal  in  one  count,  and  the  others  as  aiders  and  abettors. 

(//)  Ucx  V.  Lord  Castlehaven,  1  St.  Tr.  387  ;  1  Hale  G29;  Hutt.  116;  1  Str.  633.  Jn/f, 
p.  00."). 


1  Although  no  unreasonable  suspicion  should  be  indulged  against  the  complaining  wit- 
ness on  the  trial  of  an  indictment  for  raj»c :  yet  courts  and  juries  cannot  be  too  eautiotw 
in  ficrutini/.ing  her  testimony,  and  guardinjj*  themselves  against  the  influence  of  nndoe 
synipuihy  in  her  behalf:  People  v.  llulse,  3  Hill  30y. 

As  to  the  necessity  of  outcry  and  complaint  by  the  female :  State  v.  De  Wolfe,  8  Confi. 
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the  offoiice,  and  niado  search  for  the  offender ;  if  she  showed  circumstances  and  signs 
of  the  injury,  whereof  many  are  of  that  nature  that  women  only  are  proper  exam- 
iners ;  if  the  place  where  the  fact  was  done  were  remote  from  inhabitants  or  passen- 
gers; if  the  party  accused  fled  for  it;  these,  and  the  like,  are  concurring  circum- 
stances, which  give  grejiter  prt)bability  to  her  evidence. (;r)  Kut  if,  on  the  other 
hand,  the  witness  be  of  evil  fame,  and  stand  unsupported  by  others ;  if,  without 
being  under  control,  or  the  influence  (»f  fear,  she  amcealed  the  injury  for  any  con- 
siderable time  ailer  she  had  the  opportunity  of  complaining;  if  the  place  where  the 
fact  is  alleged  to  have  been  committed,  was  near  to  persons  by  whom  she  might 
probably  have  been  heard,  and  yet  she  made  no  outcry  ;  if  she  has  given  wrong 
descriptions  of  the  place ;  these,  and  the  like  circumstance's,  aflbrd  a  strong,  though 
not  conclusive,  presumption  that  her  testimony  is  feigued.(a) 

It  is  the  usual  C(»urse,  in  cases  of  rape,  to  ask  the  prosecutrix  whether  she  made 
any  complaint,  and,  if  so,  to  whom;  and  if  she  mentions  a  person  to  whom  she 
UKide  complaint,  to  call  such  person  to  prove  that  fact ;  but  it  has  been  the  ri^oo^ 
invariable  practice  not  *to  permit  either  the  prosecutrix,  or  the  person  so  ^  " 
called,  to  state  the  particulars  of  the  comjtlaint,  during  the  examination  in  chief.(2>) 
Upon  this  practice,  in  a  case  where  a  witness  Wiis  proceeding  to  state  the  particulars 
of  the  complaint,  when  the  prisoner's  counsel  interposed,  Parke,  13.,  observed,  "  The 
sense  of  the  thing  c<.»rtainly  is,  that  the  jur}*  should,  in  the  first  instance,  know  the 
nature  of  the  complaint,  made  by  the  pnnsecutrix,  and  all  that  she  then  said.  But 
for  reasons,  which  I  could  never  understand,  the  usage  lias  obtained  that  the  prose- 
cutrix's counsel  should  only  inquire  generally,  whether  a  complaint  was  made  by  the 
prosecutrix  of  the  prisoner's  cfmduct  t^»wards  her,  leaving  the  counsel  of  the  latter  ti» 
bring  before  the  jurj'  the  particulars  of  that  C(»mplaint,  by  cross-examination."  And 
the  witness  was,  accordingly,  only  permitted  to  prove  generally  that  the  prosecutrix 
complained  to  her  of  the  ill-treatment  she  had  experienced  from  the  prisoner.(r'j 

But  when;  on  a  trial  for  rape  the  prosecutrix  said,  that  very  swm  arter  the  alleged 
offi'nce,  as  she  was  returning  home  she  had  c<»mplained  to  Mrs.  P.,  and  Mrs.  P.. 
being  called,  was  tisked  whether  the  prc»secutrix  made  any  complaint,  and  was  di- 
rectc<l  to  answer  '*  yes "  or  '*  no ;"  and  on  her  answering  ''  yes,"  she  was  asked 
whether  the  prosecutrix  named  any  particular  person,  and  the  witncii^,  being  di- 
rected to  answ^er  "  yes  "  or  *'  no,"  answered  '•  yi^ ;"  it  w^as  then  askeil  whose  name 
was  mentioned,  but  it  was  objected  that  this  question  could  not  be  put :  the  rule 

(2)  4  Blac.  Com.  213  ;  1  East  P.  C.  c.  10.  s.  7,  p.  445. 

{a)  4  Hlac.  Com.  213,  214  ;   1  ?:a8t  P.  C.  c.  10,  a.  7,  pp.  445,  440. 

(6)  Kex  V.  Clarke,  2  Stark.  N.  P.  C.  241  (:J  E.  C.  L.  R.) ;  3  Stark.  Evid.  951  (3  E.  C 
L.  R) 

(c)  Reg.  V.  Walker,  2  .M.  k  Roh.  212.  It  Bhould  seem  that  the  grounds,  upon  which  the 
making  the  complaint  nuiy  he  proved,  but  not  the  ]»articulars  of  it,  are,  thnt  the  making; 
the  complaint  ii»  a  fact,  but  tlie  particubirsiof  it  are  mere  statement.^  neitiier  made  on  oath 
nor  in  the  presence  of  the  prisoner.  In  Uex  r.  Wink,  G  C  k  P.  307  ^25  E.  C.  L.  R.),  Pat- 
teson,  J.,  held  that  a  party,  who  had  been  robbed,  migiit  be  a<>l\ed  if  he  named  any  person 
as  the  person  who  liad  robb^i]  him  to  a  constable,  but  that  lie  oujrht  not  to  be  ai^krd 
what  name  he  mentioned.  Tiiis  8ecms  at  variance  with  Rejr.  r.  Walker,  becau^ie  there  it 
Hppeard  that  the  witneK.s  was  allowed  to  prove  a  complaint  of  the  conduct  of  the  prUonrr : 
now,  that  is  proving  one  particular,  and  perhap.s  the  moi^t  important  particular  of  the 
whole.  The  practice,  certainly,  has  been  merely  to  ask  whether  a  complaint  was  made, 
and  only  to  permit  the  witne^is  to  answer  ''yes"  or  "no.''  The  ground  upon  which  the 
prisoner's  counsel  is  entitled  to  ask  what  the  particulars  of  the  complaint  were,  is,  that 
he  has  a  right  to  imiuire  into  any  statement  made  by  the  prosecutrix,  relative  to  the 
transaction,  if  he  think  fit,  in  onler  to  ascertain  whether  she  has,  at  all  times,  told  the 
8ame  storv.     C.  S.  G. 


!I3;  Reynolds  p.  People.  41  How.  Pr.  17I»;  State  r.  Marshall,  Pliill.  (Law)4J»;  Lacy  r. 
fcState,  45  Ala.  80;  People  i».  Morrison,  1  Parker  C.  R.  G25 ;  Slate  r.  Cone,  1  Jones  (Law) 
18;  State  v.  Peter,  14  La.  Ann.  021  ;  Barney  v.  People,  22  111.  IGO;  State  v.  Peter,  8  Jones 
(Law)  II* ;  State  i'.  Cross,  12  Iowa  GG. 

I'pon  an  indictment  for  a  rape,  where  the  injured  party  is  examined  as  a  witnes.>i.  her 
complaint  of  the  injury,  and  her  narrative  of  the  circumstances  connected  therewith, 
made  recently  at>er  the  commission  of  the  offence,  are  admis*<ible  evi<icnce  in  confirma- 
tion of  her  testimony,  and  may  be  proved  by  the  persons  to  wnom  such  complaint  an<l 
narratiTe  were  made:  Phillips  v.  State,  U  Humph.  240.  But  see  Baccio  v,  Peo^ile^^V.  V>. 
Y.  266. 
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was  that  the  fact  of  u  complaint  havin^r  Ixioii  marlo  waa  adniissiblc,  hut  in»t  tlie  par- 
ticuhirs  i»f  it.  Crf-sswcll,  J. :  "  What  the  proseeutrix  8uid  at  the  time  of  cimiiijitiinj; 
the  olFonee  would  he  receivable  in  evidence  on  the  <;rouuds  that  the  prisoner  w:i3 
present  and  the  violonce  jroing  on ;  but  it*  the  violence  was  over  and  the  p^i^H>uer 
had  departed,  and  the  prosecutrix  had  g<»ne  on  running  away,  cryini;  out  the  name 
of  the  j)ers(in,  it  would  n«»t  he  evidence.  1  think  that  the  c:ise  of  R*\c  v.  Wink.ul ) 
is  a  direct  authority  in  point ;  but  I  own  that  my  mind  is  not  convinced  as  to  the 
latter  part  of  that  ease,  as  it  seems  to  me  to  be  rather  too  refined  a  distinction  to 
prevent  the  name  from  bein^  mentioniMl,  and  yet  to  permit  it  to  be  asked,  whether, 
in  eons»»qucnee  of  what  Wits  said,  the  witness  apprehended  a  particular  person.  I 
think  you  ought  not  to  go  so  far  as  that ;  and  that  the  question,  ^-  whose  name  was 
mentionc^i  V*  (uight  not  to  be  asked."('^) 

*<V>n  *I^^i^  where  on  a  trial  for  rajH;  the  pnvsecutrix  was  asked  in  her  examina- 
*  "  ^  tion  in  chief  whether  she  had  made  any  complaint,  and  she  said  she  had  to 
certain  jK'rsons;  she  was  then  asked  **  what  did  you  say  y"  whereujxm  it  was  ob- 
jected; but  Byles,  J.,  s:iid,  '*  Whatever  she  said  immediately  ailer  the  occasion,  and 
what  was  said  to  her  in  answer,  is  e^jually  evidence.  It  may  be.  for  particular 
reasons,  that  neither  the  counsel  for  the  prosecutrix,  nor  the  prLsi>ner  may  like  to 
ask  the  (juestion  as  to  what  was  said  to  her;  but  it  is  my  duty  as  judge  to  stand 
independent  between  the  priscmer  and  the  Crown,  and  I  should  not  slirink  from 
asking  the  question  myself '7/ ) 

Wliere  the  party  ravished  lias  died  before  the  trial,  it  is  not  competent  to  prove 
the  particulars  of  a  complaint  made  by  her  so(m  afW  the  offence  was  committed, 
with  a  view  of  showing  who  the  parties  were  who  committed  it  Ujion  a  trial  fi»r 
ra])e,  aftcM*  the  death  of  the  prosecutrix,  it  appeared  that  as  soon  as  she  returneil 
home  on  the  morning,  on  which  it  was  alleged  that  the  offence  was  eommitteil.  she 
made  a  complaint  of  what  had  happened  to  her,  and  it  was  propi>sed,  on  the  p;irt  of 
the  prosecution,  to  ask  the  torms  of  the  complaint.  Kolfe,  li. :  "There  is  a  wide 
diff(Tenee  between  receiving  such  statements,  as  confirmatory  of  a  pn)secutrix's 
crediliility  in  a  charge;  of  rape,  on  which  she  Ls  examined  as  a  witness,  and  in  a  ca;^' 
like  the  present,  where  the  complaint  is  to  be  received  as  independent  evidence.  I 
entertain  very  great  doubts  indeed  as  to  the  admissibility  of  such  evidence."  The 
evidiiice  was  not  given:  and,  in  summing  up.  the  learned  Baron  said,  "  I  had  a 
s'rong  feeling  that  it  was  not  competent  to  the  prosecutor  to  extract,  in  detail,  the 
complaint  made  by  the  deceased  on  her  return  home.  In  ordinary  cases  of  rape, 
whore  a  witness  dejscribes  the  outrage  in  the  witne,»»s-box,  evidence  of  her  etimplaint 
so«»n  after  the  occurrence  of  the  outrage,  is  properly  admissible,  to  show  her  cnniit, 
and  the  accuracy  of  her  rec^)llection.  llere,  however,  the  object  is  to  give  in  evident 
the  particulars  of  the  complaint,  as  independent  evidence,  with  a  view  of  showing  who 
Were  the  {)ersons  who  committed  the  oftcnco.  All  that  could  safely  be  received  was, 
I  think,  her  complaint  that  a  dreadful  outrage  had  been  ])erpetrated  upon  her.''(  y) 
So  where  the  prosecutrix  is  absent,  it  is  not  competent  to  prove  that  she  Uiade  a 
complaint  soon  aiW  the  wcurrence;  for  .such  evidence  is  merely  confirmatory  uf 
the  story  of  the  prosecutrix,  and  no  part  of  the  rem  gi'»tfe.  Upon  an  indictment  for 
rape,  where  the  prosecutrix  did  not  appear,  on  the  part  of  the  prosecution  it  was 
pro])os(>d  to  ask  a  witness  whether  the  prosiH:utrix  did  not  complain  to  her  the  next 
day :  it  was  objected  that  the  evidence  of  recent  complaint  is  received  to  confirm  the 
evidence  of  the  prosecutrix,  but  as  she  was  away,  her  evidence  was  not  before  the 
jury  t^i  be  confirmed.  Parke,  13. :  "In  Brazier  »  c««e.(/0  the  child  who  was  at- 
tempted to  be  ravished  was  only  five  years  old,  and  incapable  of  taking  au  oath,  and 
it  was  there  held,  that  the  com[)laints  she  made  to  her  mother  and  another  woman, 
^(.^.--j  <•»>  her  *coming  home,  were  receivable  in  evidence,  as  she  herself  was  not 
^  "'  -^   hoard  on  oath.     What  a  man  .says  as  complaint  to  his  snrgeou  is  evidcocv." 

■ 

((j!)  Supra,  note  (c). 

(O  Hoj,'.  V.  Osborne,  C.  k  M.  622  (41  K.  C.  L.  R.)- 

(/)  Uejr.  V.  Kyre,  2  F.  k  F.  579.  Tliis  id  the  whole  case  "  reported  ex  relatione  Barrow;"' 
BO  until ority  appears  to  have  been  cited. 

{(/)  Rv^.  V.  Megson,  9  C.  &  P.  420  (38  K.  C.  L.  R.).     See  1  Ph.  Kv.  204,  8  ed. 
(A)  1  Kust  P.  C.  443.     Secpoit,  p.  931. 
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^^  I  think  the  safest  course  will  be  to  reject  the  evidence,  as  it  is  not  part  of  the 
rrs  grat^^  but  merely  confirmatory  evidence.  At  the  time  of  Brazier  s  case,  it 
seems  to  have  been  considered,  that,  us  the  child  was  incompetent  to  take  an  oath, 
what  she  said  was  receivable  in  evidence.  The  law  was  not  so  well  settled  then  as 
it  is  now."(0  ^<i  whore  on  an  indictment  for  abusing  a  child  under  ton  years  of 
ajre,  the  child  was  wholly  ignorant  of  the  nature  of  an  oath,  and  therefore  not  ex- 
amined, and  it  was  proposed  to  pive  evidence  of  a  statement  made  by  her  relative 
to  the  offence,  and  the  name  of  the  person  who  committed  it;  Pollock,  C.  li.,  re- 
fused to  admit  it,  observing,  "  If  a  man  says  to  his  surgeon,  '  I  have  a  pain  in  my 
head,*  or  a  pain  in  such  a  part  of  the  body,  that  is  evidence ;  but  if  he  says  to  his 
surgeon,  *I  hnve  a  wound,'  and  adds,  *  I  met  John  Thomas,  who  had  a  sword,  and 
ran  me  through  the  body  with  it.'  that  would  be  no  evidence  against  John  Thomas : 
and  it  is  certainly  a  very  odd  reason  for  Receiving  the  evidence  of  what  a  child  has 
said,  that  that  child  is  not  capable  of  taking  an  oath.''(A*) 

The  character  of  the  prosecutrix,  as  to  general  chastity,  may  be  impetichod  by 
<7''«/»rrr/ evidence,(/)  as  by  showing  her  general  light  character,  and  giving  general 
evidence  of  her  being  a  street-walker.C/ii)  But,  in  a  case  where  a  question  was 
put  to  a  prosecutrix,  *•  Whether  she  had  not  before  had  connection  with  other  per- 
sons; and  whether  she  had  not  before  had  connection  with  a  particular  person  who 
was  named ;"  an  objection  tiken  t^)  this  question  by  the  counsel  for  the  prosecution 
was  allowed  by  the  learned  Judge;  who  also  allowed  an  objection,  made  by  the 
counsel  for  the  prosecution,  to  the  admissibility  of  evidence  to  prove  that  the  girl 
had  been  caught  in  bed,  about  a  year  before  this  charge  was  preferred,  with  a 
young  man  who  was  tendered  by  the  prisoner's  counsel  to  prove  that  he  had  had 
connection  with  her:  and  the  question  as  to  the  admissibility  of  such  evidence  being 
reserv(Ml.  eight  Judges,  who  were  present  at  the  discussion,  held  that  both  the  objec- 
tions were  properly  allowed.(;<)* 

On  a  trial  for  rape  upon  a  child  between  ten  and  twelve  years  of  age,  the  witness 
for  the  prosecution  was  cross-examined  as  to  particular  facts  of  indecency  on  the 
part  of  the  prosecutrix,  and  of  solicitation  by  her  previously  made  to  men  to  have 
connection  with  her,  and  witnesses  were  called  to  prove  these  facts;  but  I-.ord 
Abingcr,  C  IJ.,  objected  to  their  being  examined,  referring  to  a  case  (evidently 
J^t'x  V.  IIoihj»on)  where  such  a  course  was  disallowed,  but  saying  that  that  ruling 
gave  so  much  dissatisfaction  that  the  Attorney-General  recommended  a  pardon, 
which  was  granted;  and  afterwards,  on  the  authority  of  Rex  v.  Clarhi\{u)  his 
lordship  alhtwed  witnesses  to  be  called  to  prove  general  want  of  decency  in  the 
prosecutrix,  and  then  pennitted  the  pn)secutrix  to  cjill  witnesses  to  rebut  their  evi- 
dence, f^)) 

But  it  has  since  been  holden,  that  a  prosecutrix  may  be  asked  *questions  r*«)4>j. 
as  to  particular  criminal  or  discreditable  acts.     As,  **  Were  you  not  walking   '- 

(i)  Reg.  r.  Guttridge,  9  C.  k  P.  471  m  E.  C.  L.  R.). 
{k)  Reg.  V.  NicliulttJH,  2  C.  k  K.  24«  (01  ?:.  C.  L.  R.). 

(0  Rex  V.  Clarke,  2  Stark.  N.  P.  C-.  241  (.'*  K.  T.  L.  R.)  ;  3  Stark.  Evid.  051. 
(»t)  Rf^j.  I.'.  CUy,  .^  Cox  C.  (.'.  14G,  where  Putteson,  J.,  admitted  evidence  that  the  prose- 
cutrix had  been  seen  on  tiie  streets  of  Shrcw^jbury  as  a  reputed  prostitute. 
(«)  Rex  V.  Hodg:«un,  R.  k  R.  211.  (oj  Supra. 

\p)  l^cg.  I'.  Tissingtou,  1  Cox  C.  C.  48. 


^  On  an  indictment  for  an  aA^ault  with  intent  to  commit  a  rape,  evidence  that  the  per- 
son chttri^ed  to  have  been  injured  \a  in  fact  a  common  prostitute,  or  evidence  of  reputation 
that  she  is  a  woman  of  ill  fame,  may  he  submitted  to  the  jury  to  impeach  her  credibility 
and  disprove  her  statement  that  the  attempt  was  forcible  and  against  her  conMciii :  <*ump 
r.  State,  3  Geo.  419;  M*Combsi\  State,  H  Ohio  (N.  S  )  «4:i ;  Slate  v.  Forshner,  4.1  N.  11.  HO; 
M'Dennott  c.  State,  13  Ohio  (N.  S.)  332  ;  Slate  r.  White,  35  Mo.  500;  Pratt  v.  State.  ID 
Ohio  St.  277.  It  is  not  allowable  to  examine  the  prosecutrix  in  relation  to  particular 
instances  of  connection  with  other  men,  though  Phe  may  be  interrogated  as  to  her  pre- 
vious intercourse  with  the  prisoner  liinLself :  Pleasant  v.  State,  15  Ark.  024.  As  to  evidence 
of  Hpccific  acts  of  unchastity.  see  State  v.  Knapp,  45  X.  II.  148;  Slate  i;.  Johnson,  2  Wms. 
512;  People  9.  Reason,  0  Cul  221;  People  i*.  Jackson,  3  Parker  C.  R.  3U1  ;  Comm.  v. 
Regan,  1U5  Mass.  593 ;  State  p.  Murray,  03  N.  C.  31  ;  State  r.  Johnson,  3S  Verm.  512 ;  State 
V.  Reed,  39  Ibid.  417. 
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in  the  llijrli-strcet  with  a  common  prostitute  ?(ry)  So.  also,  whether  the  pris'mLT 
hiul  not  ]>revious]y  hfid  connection  with  her,  by  her  own  consent ?{ r")  So  in  an 
iicti«»n  for  seduction  of  the  phiintift's  dau«rhter,  slie  may  be  eros.s-exaniinetl  as  to 
particnhir  acts  of  intercourse  with  «>ther  men,  and,  if  phe  deny  them,  then  8uch 
j»erson.s  may  be  called  ti>  cimtradict  her,  and  may  be  a^ki-d  f^  to  the  fact  and  the 
time  and  place  tif  it.s  o(?eurrence.(s)  So  on  an  indictment  for  ra|>e.  where  the  pros- 
ecutrix, on  cross-examination,  d«»nicd  that  she  hud  had  connecti«m  with  several 
men  who  were  shown  to  her  at  the  time  she  was  Cjuestiuned.  Coleridg«^  J.,  after 
consuitinjr  Krskine.  J.,  held  that  these  pi^rsons  might  be  called  to  ]»rove  that  they 
had  had  c«»nnection  with  herj  for  it  was  not  immaterial  to  the  question  whether  the 
]irosi>entrix  had  had  this  connection  a|L;aiust  her  consent,  to  show  that  she  had  per- 
mit r<'d  other  men  to  have  connection  with  her.  which  she  liad  denied. (/) 

Hut  where,  fni  a  trial  for  rape,  tin*  prosecutrix  was  cro.ss-examined  as  to  a  charge 
of  sti'iilintr  monev  from  a  former  mistress,  and  as  to  the  account  .<he  had  "liveu  of 
the  money  found  in  her  ])ossession  to  a  C(MK*<table.  and  she  said  that  she  t<»ld  the 
(r« instable  a  <.'entleuian  had  ^iven  it  her  f«>r  not  tellinj:  of  his  insultin;^  her.  ami 
denied  that  she  had  told  him  that  it  was  j^iven  her  by  the  (gentleman  for  havini: 
connection  with  her;  it  was  held  that  the  constable  could  mit  be  called  to  c<mtradii.'t 
luT.  antl  to  prove  that  she  told  him  the  gentleman  had  j;iven  her  the  m<iniy  fur 
haviiiiT  connection  with  her.(«) 

The  application  (»f  these  and  other  rules  ujkju  this  difficult  sul>ject  should  always 
be  made  with  due  regard  to  the  cautious  observations  of  a  jireat  and  experieuceJ 
Judj;e.  J.ord  Hale  says. '*  It  is  true,  that  rape  is  a  mo.st  detestable  crime,  and 
therelore  oujiht  severely  and  impaitiall}'  to  be  jmnished  with  death  ;  but  it  must  be 
remembered,  that  it  is  an  a(fcus;ition  easily  to  be  made  and  hard  to  be  pri»ved.  ami 
lianler  to  Ix;  defended  by  the  i)arty  accused,  though  never  so  innt»cent.'*('r  i  lie 
then  nienti«»ns  two  remarkable  ca-ses  of  malicious  prosecutitm  fiir  this  crime,  that 
had  come  within  his  own  knowledire:  and  c«»ncludea,  "T  mention  these  instanct\s. 
that  W(^  may  be  the  more  cautious  upon  trials  of  offences  of  this  nature,  wherein 
the  eourt  and  jury  niay,  with  so  much  ease,  be  imposed  ni>ou  without  great  care 
and  viirilance:  the  heinousness  of  the  offence  many  times  transporting  the  juJge 
and  jury  with  so  much  indignation,  that  they  are  ovcr-hastily  carried  t«»  the  c«.»uvii- 
tion  oi'  the  ])erson  ac(!used  thereof,  by  the  confident  testimony,  sometimes,  of  mali- 
cious and  false  witnesM.'S."(/c) 

Where,  on  a  trial  for  rayK\  the  pros«H'utrix  stated  that  she  complained  almi^t  iui- 
*n.>--i  nie<liately  to  her  mistress,  and  the  next  day  lier  *clothes  were  washed  by  a 
'^"*  -^  washerwoman,  and  they  had  blood  on  them;  Pidlock,  C.  B.,  directed  these 
pers«nis  to  l)e  calh»d  as  witnesses  for  tin;  pro.secution,  altliough  they  were  atU-ndinff 
as  witnessirs  for  the  jirisoner,  but  allowed  the  counsel  for  the  prosecution  all  latitude 
in  examining  them.(.r) 

On  a  trial  for  rape  it  was  proposed  on  the  part  of  the  prost^cutitm  to  ask  a  witness 
for  the  defence  as  to  .souiething  that  had  been  said  by  a  relative  of  the  prosecutrix 
t«)  a  relative  of  the  prisoner,  in  the  j>resi»nc(?  of  the  prose<'Utrix,  about  making  it  up; 
it  w;is  objected  that  eviilencij  of  a  conversation  l>etween  thini  persons,  not  made  in 
the  presence  of  the  prisoner,  was  inadmissible.  Martin,  B. :  **  In  a  civil  case,  what 
is  said  in  the  ])resence  «»f  either  of  the  parties  is  admissible,  bocausi^  it  i.s  open  to  the 
pai-ty  so  present  to  express  absent  or  dissent  to  what  is  said,  and  that  would  Ihj  ad- 
mis>ible  ag:iinst  him.  la  criminal  cases,  the  pn>seeutor,  although  nut  in  strict  law 
a  party  to  the  case,  is  so  in  tact;  and  L  think  that  the  rule  applicable  to  Cdnversatiou 

fv)  Hvx  i\  Rurker,  3  C.  k  P.  HKO  (13  E.  C.  L.  R.),  Park,  J.  A.  J.,  and  Park,  JJ. 

(/'i  \iv\  r.  Miirlin,  «;  (\  &  P.  502  ('J5  E.  C.  L.  R.),  Williams,  J.,  sayinf;  lie  never  couii 
unili'r>t!unl  ilex  »».  lIo«ljj:siin.  And  liie  prisoner  niny  sliow  that  she  ha?  been  prcvi- 
ou>ly  t'niiru-ct(Ml  witli  Iiim:  Ilex  v.  Asjonall,  vor.  llulloek,  B.,  York  Spr.  Ass.  1»L*7,  3 
Stark.  Kvid.  Or.2. 

(v.  Vrrrv  r.  Watkiii:*.  7  C.  k  P.  'M)fi  {:V2  E.  C.  L.  R.).  See  also  Andrews  p.  Askey,  ft  C. 
&  P.  7  ''M  E.  C.  L.  K.).  Tiihliil,  i\  J. 

(n  lUi:,  r.  Robins,  "J  M.  k  Rob.  fiTi. 

[H)  IJtMj.  I'.  Deau.  (J  (\ix  (•.  ('.  23,  Piatt,  B.,  after  consulting:  Wightman,  J. 

(r)  1  Hale  r/A'i.  (tt-)  1  Hale  G.36. 

[r)  Keg.  V.  Stroner,  1  C.  &  K.  050  (47  E.  C.  L.  R  ). 
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in  the  presence  of  a  piirty  in  a  civil  case  may  be  fairly  extended  to  a  conversation  in 
the  presence  of  tlie  prosecutor  in  a  criuiin-il  ca8e."(y) 

It  has  already  been  shown  that  this  (»fFence  is  now  punishable  by  penal  nervitude 
for  life-Cs)  By  the  24  &  25  Vict.  c.  100,  b,  67,  every  principal  in  the  second 
dejrree,  and  every  accessory  before  the  fiict,  is  punishable  in  the  same  manner  ns  a 
principal  in  the  first  dejrree ;  and  every  aa^essory  after  the  fact  to  any  felony  piiniah' 
able  nmhr  thin  Act  (except  munler).  is  liable  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labor. (a) 

Upon  an  indictment  for  a  rape,  a  prisoner  may  be  convicted  under  the  14  &  15 
Vict.  c.  100,  s.  \),  of  an  attempt  to  commit  the  same,  and  thereupon  will  be  liable  to 
be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an  indictment  for 
attempting  to  commit  the  rape. (6) 

It  may  be  as  well  to  observe,  that  by  the  4  &  5  Vict.  c.  56,  s.  6,  the  crime  of  rape 
shall  not  ^'  be  tried,  or  triable,  before  any  justices  of  the  peace,  at  any  <;eneral  or 
quarter  sessions  of  the  peace.*' 

Where  there  is  no  reason  to  expect  that  the  facts  and  circumstances  of  the  case, 
when  jriven  in  evidence,  will  establish  that  the  crime  of  rape  has  been  C4)mpleted, 
the  pn)per  course  will  Ik?,  to  prefer  an  indictment  at  common  law,  for  an  assault  with 
intent  to  ravish  ;  which  offence,  thoujrh  only  a  misdemeanor,  yet  is  one  of  a  very 
aggravated  nature,  and  has.  in  many  instances,  l>een  visited  with  exemplary  punish- 
mci\i.(r)  Formerly  where,  u|>on  an  indictment  for  an  assault  with  intent  to  commit 
a  rape,  the  pnisecutrix  proved  a  rape  actually  committed,  an  acquittal  would  have 
been  direirted,  on  the  ground  that  the  misdemeanor  w^as  merged  in  the  felony.(^^ 
But  now  by  the  14  &  15  Vict.  c.  100.  s.  12,  *'*  if  up^n  the  trial  of  any  person  r*ci9Q 
for  any  misdemeanor  it  shall  appear  that  the  facts  given  in  evidence  amount  ^ 
in  law  to  a  felony,  such  person  shall  not  by  reason  thereitf  be  entitled  to  be  acquitted 
of  such  misdemeanor ;  ami  no  person  tried  for  such  misdemeanor  shall  \h\  liable  to 
be  afterwards  prosecuted  for  felony  on  the  same  facts,  unless  the  Court,  before  which 
such  trial  may  be  had,  shall  think  fit,  in  its  discretion,  to  discharge  the  jury  from 
giving  any  verdict  uiK>n  such  trial,  and  to  direct  such  person  to  be  indiet4;d  for 
felony,  in  which  case,  such  person  may  be  dealt  with  in  all  respects  as  if  he  had  not 
been  put  upon  his  trial  for  such  misdemeanor." 

In  order  to  convict  of  such  an  assault,  the  jury  must  be  satisfied  that  the  prisoner 
intended  to  gratify  his  passions,  on  the  person  of  the  prosecutrix,  at  all  events,  and 
notwithstimding  any  resistance  on  her  part.  Uimn  an  indictment  for  an  assault, 
with  intent  to  commit  a  rape,  Patteson,  J.,  in  summing  up.  said,  ''  In  order  to  find 
the  prisoner  guilty  of  an  a.ssault,  with  intent  to  commit  a  rape,  you  must  be  s-itisfied 
that  the  pri.'wner,  when  he  laid  hold  of  the  prostjcutrix,  not  only  di^sired  to  gratify 
his  passiouH  upon  her  person,  but  that  he  intended  to  do  so  at  all  events,  and  not- 
withstanding any  n^istance  on  her  part."(/') 

It  was  held  by  the  same  very  learned  Judge,  in  the  same  ca.se,  that  evidence  that 
the  prisoner,  on  a  prior  occasion,  had  taken  liberties  with  the  prosecutrix,  was  not 
admissible,  to  show  the  prisoner's  intcnt.(  /') 

Under  a  count  for  an  assault,  with  intent  to  commit  a  rape,  a  pris<mer  may  be 
convicted  of  a  common  assiiult.( //)  But  on  an  indictment,  cont-iining  a  count  for 
an  iissault  with  intent  to  commit  a  rape,  and  a  C(»unt  for  a  common  as.H:iult.  if  the 
prisoner  be  acr^uitted  on  the  cr)unt  for  an  assault  with  intiMit  to  commit  a  ra]>e,  on 
the  gnmnd  that  the  pnisecutrix  consented,  he  cannot  be  convictini  on  the  ctmnt 

(.v)  Ilcff.  t'.  Arnall,  8  Cox  C.  C.  439.  (z)  Ante,  p.  004. 

(ci)  See  the  section,  anU,  p.  881.  (h)  See  tlie  Hectioii,  anU^  p.  I. 

(r)  Tu  tlie  extent  uf  fine,  imprisonment,  and  pillory,  nml  tindini;  sureties  for  f^oodbeha- 
vior  for  life  :  1  Kast  P.  C  c  10.  s.  4,  p.  441.  The  punisliment  of  the  pillory  coulil  not 
now  be  imposed  for  such  ofTencc,  in  con. sequence  of  the  .')(;  Geo.  3.  c.  138  ;  and  with 
reiipect  to  sureties  for  good  behavior  for  life,  it  is  observed,  that  such  part  of  the  sentence 
is  not  consonant  to  tlie  practice  of  our  )>resent  constitution  in  the  apportionment  of  dis- 
cretionary punishment;  as  tenilin);  to  imprisonment  for  life:  Kast  P.  (.-.  Ibid. 

(r/;  Rex  f.  Harm  wood,  for.  Bnller,  J.,  Winchester  Spr.  Ass.  1787;  1  Kast  P.  C.  c.  8, 
8.  5,  p.  411,  and  c.  10,  s.  3,  p.  440.     Antf,  p.  Olfi;   \\f'\'.  v.  Nioholls,  2  Cox  C.  C.  182,  a.  p. 

(«)  Rex  V.  Lloyd,  1  C.  k  P.  318  (32  K.  C.  L.  R.).  Putteson,  J. 

(/)  Ibid.  {g)  Per  Ilullock,  B.,  I  Lewin  10. 
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for  a  coiimioii  assault ;  for  to  support  that  connt  such  an  assault  must  be  proved 
as  vuuid  not  be  justified  if  au  action  were  bnjught  for  it,  and  leave  and  license 
plcadi'd.(/i) 

Au  indict niont  may  contiiin  two  counts  for  two  different  attempts  to  commit  a 
mj)o  on  the  same  female,  and  evidence  of  both  may  be  given  on  the  trial.CO  And 
where  one  connt  charged  the  prisoner  w^itli  an  attempt  to  commit  a  rape,  and  another 
connt  charged  hiui  with  an  assault,  and  the  record  stated  that  the  jury  found  him 
^^gnilty  (»f  the  misdemeanor  and  offence  in  the  said  indictment  specified.*'  and  it  was; 
adjndgi'd  that  "  for  the  said  misdemeanor,"  he  shall  be  imprisoned  for  two  years 
and  kept  to  hard  labor ;  it  was  held,  upcm  error,  that  the  word  **  misdemeanor  "  was 
nomm  volhrtivum^  and  therefore  the  finding  of  the  jury  was  in  effect  that  the 
prisoner  was  gnilty  of  the  whole  matter  charged  by  the  indictment,  and  conse- 
quently the  judgment  was  warnmted  by  the  verdiet.(/»*) 

*0*^01  ^^  ^^^  ^'^  ""^  "^  \'\^'^'  c.  100,  8.  38,  in  case  of  assault  with  *inteut  to 
J  commit  a  rape,  and  by  sec.  52(7)  in  wise  of  any  indecent  assault  on  any 
female,  the  (.'ourt  may  sentence  the  offender  to  be  imprisoned,  for  any  term  not 
ex(H.vding  two  years,  with  or  without  hard  lal}4»r,  and  may  al.s<»  (if  it  shadl  so  think 
fit),  by  sec.  l\\m)  fine  the  oflender,  and  rcfjuire  him  to  find  sureties  for  keeping 
the  peac(^ 

Assaults  hy  talking  indecent  liberties  with  females,  though  without  actual  force  or 
violence,  will  be  mentioned  in  a  subsotjuent  chaj»tcr.(w) 

Sec,  IT. —  Of  the  unlmcful  Carnal  Knoirlnhjc  of  Ftinale   Chihlrvn. 

In  rape,  ns  we  have  seen,  the  carnal  kn(»wledge  mu.«*t  l>e  againat  thf  icill  of  the 
party  ;  but,  by  the  18  Eliz.  c.  7,  carnal  knowledge  of  any  woman-child  under  the 
age  of  tA'n  years,  was  made  felony  without  benefit  of  clergy;  and  this  without  any 
reference,  to  the  consent  or  non-consent  of  the  child,  which  was  therefore  considered 
as  immaterial. 

It  ajjpears  atone  time  to  have  been  thought.  th<it  theciirnal  knowledge  of  a  child 
above  the  age  of  ten  and  under  twelve  yi^ai-s  was  rape,  though  she  consented :  twelve 
years  being  the  age  of  consent  in  a  female,  and  the  statute  Westni.  1,  c.  13,  which 
enacted,  "That  none  do  ravish  any  maiden  in'ffini  ar/e,  neither  by  her  own  consent 
nor  without."  being  admitted  U)  refer,  by  the  words  "  within  age,"  to  the  age  i»f 
twelve  years  (o)  It  was,  however,  afterwards  well  established,  that  if  the  child  was 
above  ten  years  old  it  was  not  a  rape,  unless  it  was  against  her  const»nt.(  jyO  But  children 
above  that  ago,  and  under  twelve,  were  within  the  protection  of  thest^itute  of  Westm. 
1,  c.  13.  the  law  with  respect  to  the  carnal  knowledge  of  such  children  not  having 
be<Mi  altiTcd  by  either  of  the  subsenuent  statutes  of  Westm.  2,  c.  34,  or  18  Eliz.  c. 
7.  The  statute  \Vtn»tni.  1,  c.  13,  made  the  deflowering  a  child  above  ten  years  old, 
and  under  twelve,  though  with  her  own  consent,  a  misdemeanor  punishable  by  two 
years'  iui])risonnient,  and  fine  at  the  Kiiig*s  pleasure.((y) 

These  {Statutes,  and  the  9  Geo.  4,  e.  31,  are  now  repi^ded ;  and  by  the  24  and  25 
Vict.,  c.  100.  s.  50,  '*  whosoever  shall  unlawfully  and  carnally  know  and  abuse  any 
girl  under  the  age  of  ten  years  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life, 
or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  3-ears,  with  or  without  hard  labor."(r) 

(h)  Ropr.  V.  Meredith,  8  C.  k  P.  .'•rtO  (34  E.  C.  L.  R.),  Lord  Abinger,  C.  B. 
/  (/)  I{«'j;.  i?.  Davios,  .O  Cox  C.  C.  328. 

;C  (At)  K.x  v.  Powell,  2  H.  &  Ad.  75  (22  E.  C.  L.  R.),  Taunton,  J.,  thought  the  two  coanU 
only  ciiJir^rod  one  assault. 

('/)  PoMt,  p.  uiiO.  {m)  Ante,  p.  900. 

(W)   J*o»t,  cllftj).  X.  8.   1. 

{o)  1  Jl.ile  G;J1  ;  2  Inst.  ISO;  ;j  Inst.  fiO. 

(;>)  Slim.  112;  4  Blac.  Com.  212  ;   I  ?:ast.  P.  C.  c.  10,  8.  2,  p.  43G. 

[q]  A  Hlio;.  Com.  212  ;   I  East  P.  (-.  c.  10,  s   2,  p.  430. 

(r)  Til  in  clau.^e  is  taken  from  the  9  Geo.  4,  c.  31.  s.  17 ;  10  Geo.  4,  c.  34,  8.  20  (I.),  and 
4  k  T)  Vict.  c.  50,  s.  3.  As  to  principals  in  the  Bocond  degree  and  acceBSories,  see  sec.  6i| 
antCj  p.  881.     As  to  hard  labor,  &c.,  see  ante^  p.  900.     As  to  Bureties,  see  antt^  p.  900. 
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*Sec.  61.  "  Whosoever  shall  unlawfully  and  carnjilly  know  and  abuse  any  r*Q*ifl 
pirl  being  above  the  age  of  ten  years  and  under  the  age  of  twelve  yc^irs  shall   *- 
be  guilty  of  a  misdemeanor,  and  being  eonvicteil  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 

labor."(«) 

Sec.  52.  **  Whosoever  shall  be  convicted  of  any  indecent  assault  upon  any  female, 

or  of  any  attempt  to  have  carnal  knowledge  of  any  girl  under  twelve  years  of  age, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor.*'(0 

Upon  an  indictment  on  either  sec.  50  or  sec.  51,  the  prisoner  may,  under  the  14 
&  15  Vict.  c.  100,  s.  9,  be  convicted  of  an  attempt  to  commit  the  offence  with  which 
he  is  charged. (w) 

It  was  t^aid,  that  an  indictment  on  the  18  Eliz.  c.  7,  for  deflowering  a  child  under 
ten  years  of  age,  ought  to  conclude  "  against  the  form  of  the  statute,"  because  the 
crime,  as  well  as  the  punishment,  was  created  by  that  statute.(i7)  And  that,  on  the 
same  account,  it  was  necessary  for  the  indictment  to  pursue  the  words  of  the  Act, 
and  charge  that  the  defendant  feloniously,  imlawfully  and  carnally,  knew  and 
abused  the  party,  being  under  the  age  of  ten  years,  without  adding  the  word 
ravi;ihf!tf.(^)  These  observations  seem  equally  applicable  to  an  indictment  on  the 
present  st^itute. 

Clear  and  distinct  evidence  ought  to  be  given  that  the  child  is  under  ten  years  of 
age.  Thus,  where  the  offence  of  carnally  knowing  a  child  under  ten  years  of  age 
was  charged  to  have  been  committed  on  the  5th  of  February  1S32,  and  the  only 
evidence  of  the  age  of  the  child  was  given  by  the  father,  who  stated  that  in  Febru- 
ary 1822,  he  went  from  home  for  a  few  days,  and  that  his  wife  had  not  then  been 
confined,  and  that  on  his  return  on  the  9th  of  the  same  month,  he  found  the  child 
had  been  born,  and  he  was  told  by  his  wife*s  mother  that  it  had  been  born  the  day 
before;  the  grandmother  was  alive  at  the  time  of  the  trial,  but  the  mother  was 
dead.  It  Wiis  held  that  the  evidence  was  not  sufficient,  and  that  the  grandmother 
ought  to  have  been  called,  for  in  a  matter  of  so  much  importance  the  best  evidence 
ought  to  be  adduced. (us)  So,  on  a  similar  indictment,  evidence  by  tlie  child  herself 
that  she  was  ten  years  old  on  a  particular  day,  her  mother  being  ill  at  home,  and 
her  father  Ixjing  unable  to  state  the  precise  time  of  her  birth,  has  been  held  insuffi- 
cient.(.y)  But  where  on  an  indictment  for  c;irnally  knowing  a  child  under  ten  yearn 
of  age  the  mother  stated  that  she  had  never  kept  any  account  of  the  child's  r^noi 
age,  but  that  her  knowledge  of  it  was  *derived  frpm  hearing  her  husband  ^ 
speak  of  it,  and  from  conversation  with  him  and  the  child,  and  that  it  had  been 
usual  to  keep  the  birthday  of  the  child  on  the  7th  of  February,  and  there  was  no 
other  evidence  of  tlie  age;  it  was  objected  that  more  certain  evidence  of  the  age 
ought  to  have  been  produced,  and  Rex  v.  Wt'*7fjr(z)  was  relitnl  up(»n  ;  Coltman,  «J., 
however,  observed,  **that  the  evidence  in  that  case  was  mere  hearsay;  but  this  evi- 
dence went  much  farther,  and  must  be  submit te<l  to  the  jury  as  some  evidence, 
though  open  to  observation,  as  to  the  child's  age. "(a) 

A  boy  under  fourteen  years  of  age  cannot  be  convicted  of  thi.s  offence,  and  evi- 
dence is  not  admissible  to  prove  that  he  has  arrived  at  the  full  stage  of  puberty.(^) 

(i)  This  clause  is  taken  from  the  0  Geo.  4,  c.  .31,  s.  17  ;  10  Oeo.  4,  c.  31,  s.  20  ([.),  and 
5  Vict.  Se»8.  2,  c.  28,  s.  14  (I.).  As  to  counsellors  and  abettur.>(,  see  sec.  (i7,  anO!,  p.  881. 
As  tu  hard  labor,  &c.,  see  antgy  p.  900. 

(t)  This  clause  is  taken  from  the  14  and  15  Vict.  c.  100,  s.  20.  An  to  lianl  labor,  ftc, 
see  ante^  p.  900.  As  to  fine  and  sureties  under  this  and  the  preceding  section,  .see  antCj  p. 
900.     The  Act  extends  to  Ireland,  but.  not  to  Scotland. 

(tt)  See  the  section,  antf^  p.  1. 

(v)  East  P.  (;.  c.  10,  8.  10,  p.  448. 

(it)  Id.  Ibid. 

(X)  Rex  V.  Wedge,  5  C.  A  P.  208  (24  E.  C.  L.  R.),  MS.,  C.  S  G.  Taunton  and  Little- 
dale,  JJ. 

(.V)  Reg.  V.  Day,  9  C.  &  P.  722  (.38  E.  C.  L.  R.),  Coleridge,  J, 

{2}  Supra.  {a)  Reg.  v.  Hares,  2  Cox  C.  C.  22C. 

{b)  Reg.  u.  Jordan,  9  C.  &  P.  lib  (38  E.  C.  L.  R.)i  Williams,  J. 
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T.^jKin  pr<wccuti<ms  for  this  offence,  it  is  an  important  consider! ti»iii  how  far  the 
child,  uiK)n  whom  the  injur}'  has  been  committed,  is  a  competent  witnesM.  In  former 
tinu^,  the  competenev  appears  to  have  been  made  to  depend  upon  the  a^e  of  the 
child :  and  wlien  the  rule  prevailed  that  no  children  could  be  admitted  as  witne^^es 
under  the  n^jje  of  nine  years,  and  a  very  few  under  t4>n.(r)  the  testimony  of  the 
injured  cliild  must  have  hi'cn  for  the  most  part  excluded.  A  m(»re  rejLsnnable  rule 
has.  h(»wevtT,  been  since  adnptinl;  and  it  appears  n(»w  to  be  well  established,  that  a 
child  of  any  ajro.  if  capable  of  distintruishiug  between  g«M)d  and  evil,  may  be  ex- 
amined upon  eiath :  but  that,  whatever  may  be  its  a<rc,  it  cannot  be  examined  unless 
sworn. (</)  Hy  such  capability  of  <listin»ruishin<r  between  p^nl  and  evil.  mu>t  be 
understood  a  belief  in  God,  or  in  a  future  state  of  rewards  and  punishments :  froui 
which  the  Court  may  be  satisfied  that  the  witness  entertains  a  proper  sense  of  the 
danger  and  impiety  of  falsehood. (<•) 

It  appears  to  have  been  allowe<l.  that  the  fact  of  the  child's  having  ctnnplained  of 
the  injury  recently  slWvt  itw:LS  received,  is  confirmatory  evidence :(/'}  but  where 
the  child  is  not  fit  ti>  be  sworn,  it  is  clear  that  any  account  which  it  may  have  *riveu 
to  others  oui^ht  not  to  be  received  (tf)  Thus,  on  an  indictment  for  a  rape  on  a  child 
of  five  years  of  a«r(5,  where  the  child  was  not  examined,  but  an  account  of  what  she 
had  told  her  mother  about  three  wet^ks  after  the  transaction  was  ^iven  in  evideuce 
by  the  mother;  and  the  jury  cnnvicttni  the  prisoner  principally,  as  was  ^^upp«)sed,  on 
that  evidence ;  the  Jud<res,  on  a  case  n^servcnl,  thonjrht  the  evidence  cleary  inad- 
missible ;  and  the  prisoner  was  aceordinjzly  pardoned.(7i ) 

In  all  cases  of  this  kind,  it  is  undoubtedly  much  t4)  be  wished  that,  in  order  to 
render  the  evidence  of  the  child  credible,  there  should  be  some  concurrent  testimony 
of  time,  place,  and  circumstances,  in  onler  to  make  out  the  fact;  and  that  the  con- 
*Q*^''1  ^^*'**'*"  should  not  be  jrrounded  sin«;ly  on  the  unsupported  accusjition  of  *an 
""J  infant  under  yeai*s  of  discretion. (t'j  But  no  general  ruhi  can  Ik?  laid  down 
on  the  subject ;  and  as  the  priscmer  may  be  legally  convicted  on  such  evidence,  alone 
and  unsupported,  the  tlegree  of  corroboraticm  which  the  account  given  by  the  witness 
requires  is  a  question  exclusively  for  the  jury,  from  all  the  circumst^inccs  of  the 
case,  and  especially  from  the  manner  in  which  the  child  has  given  its  evidence. 
That  evidence  may  be  such  as  to  leave  no  reasonable  doubt  of  the  prisoner's  guilt, 
although  it  stands  unsu])ixirted  by  other  witnesses.(/i*) 

Wlure  a  criminal  prosecution  was  ctmiing  on  to  be  tried,  and  the  learned  JuJj^e 
found  that  the  principal  witness  was  a  female  infant,  wholly  incom])et4int  to  take  an 
oath,  he  ])ost]Mnicd  the  trial  till  the  following  assizes;  and  onlered  the  child  to  be 
instructed  in  the  meantime,  by  a  clergyman,  in  the  principles  of  her  duty,  and  the 
nature  and  obligation  of  an  oath.(/)  And  at  the  next  assizes  the  prisoner  was  put 
upon  his  trial,  and  the  infant  being  found  by  the  Court  on  examination  to  have  a 
proper  sense  of  the  nature  of  an  oath,  was  sworn;  and  the  prisoner  was  ftmvietod 
upon  her  testimony,  and  executed. (m)  And  where  a  bill  was  preferred  agaiiL<t  a 
prisoner  for  carnally  knowing  a  girl  under  ten  years  of  age.  and  the  ji^irl,  being  ex- 
amined by  Erie,  J.,  before  going  before  the  grand  jury,  appeared  to  have  no  u«»tion 
of  religious  or  moral  duties,  and  therefore  wim  not  sworn,  and  the  bill  was  ignored 

(f)  U('x  V.  Travcrs,  I  Str.  700;  Rex  v,  Dunncl,  1  East  P.  C.  c.  10,  s.  5,  p.  442  ;  1  Hale 
302  :  2  Hale  278. 

((f)  Hra/.ier's  case,  Readinj;  Spring  Asa.  1770  ;  1  East  P.  C.  c.  10,  ».  5,  pp.  443.  444;  1 
Leach  li»l),  s.  c. ;  lN)\vi'irs  caac,  1  Leach  110;  Hull.  N.  P.  29S ;  4  Blac.  Com.  214;  Anon., 
Dy.  :U)4  a.     Se»^  per  Aldcrson,  B.,  Reg  r.  Perkins,  2  Moo.  C.  0.  R.  I.S5. 

(f)  White's  i:a!>e,  1  Lcacli  430,  431,  and  the  cases  cited.  Id.  431,  note  (a),  ami  see  poti^ 
Book  on  EvUhncf. 

{/)  Brazier's  case,  aniCj  note  (<f). 

(//)  1  Phil,  on  Kvid.  fi.     See  Rojr  i».  Guttridge,  ante^  p.  925,  note  (i). 

(h)  U(rx  r.  Tucker,  1S08;   1   Phil,  on  Kvid.  6. 

(i)  4  Bhic.  (.'om.  214. 

(k)  1  Phil,  on  Kvid.  7. 

(/)  Auon.,  cor.  liooke,  J.,  at  Gloueester,  Mr.  J.  Rooke  mentioned  the  case  on  a  trial  at 
the  Old  Bailey,  in  1795;  and  added,  that  upon  a  conference  with  the  other  Judges,  on  his 
return  from  the  circuit,  they  unanimously  approved  of  what  he  had  done.  See  note  (a) 
to  White's  case,  1  Leach  430,  and  2  Bac.  Abr.  577  iu  the  notes. 

(m)  Id.  Ibid. 
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in  consequence ;  Krle,  J.,  on  the  authority  of  the  preceding  case,  directed  the  pris- 
oner t4>  he  detninod  till  the  next  assizes,  and  tliat  the  gir)  in  the  meantime  should  be 
duly  instruetod.(;7)  But  where  it  appeared  that  the  material  witness,  though  an 
adult,  and  of  sufficient  intellect,  had  no  idea  of  a  future  state  of  rewards  and  punish- 
ments, and  the  learned  Judge  had  on  that  account  stopped  the  case,  and  discharged 
the  jury,  in  order  that  the  witness  might  have  an  opportunity  of  being  instructed 
upon  that  subjwt.  before  the  next  assizes;  the  Judges  were  of  opinion,  that  the 
discharge  of  the  jury  was  improper,  and  that  an  acquittal  should  have  been 
directed.(o) 

Where  it  appeared  on  an  indictment  for  abusing  a  child  under  ten  years  of  age 
that  the  child  was  only  six  years  of  age,  and  wholly  unacquainted  with  the  nature  of 
an  oath,  PolUwk,  C.  B.,  refuscnl  to  postpone  the  trial  in  order  that  the  child  might  be 
instnicted,  observing :  "  I  think  the  safety  of  public  justice  would  be  endangered 
by  the  postponement  of  a  trial  till  a  child  is  taught  as  to  the  obligation  of  an  oath. 
More  would  probably  be  lost  in  memory  than  would  be  gained  in  any  other  way. 
Still,  1  *can  easily  conceive  that  there  may  be  Ciises  where  the  intellect  of  r^cnoo 
the  child  is  much  more  ripened,  as  in  the  cases  of  children  of  nine,  ten,  or  ^ 
twelve  years  old,  for  example,  where  their  education  has  been  so  utterly  neglected 
that  tluT  are  wholly  ignorant  on  religious  subjects.  In  those  cases  a  postponement 
of  the  trial  may  be  ver}'  proper ;  but  where  the  infirmity  arises  from  no  neglect,  but 
from  the  child  being  too  young  to  have  been  taught.  I  doubt  whether  the  loss  in 
point  of  memory  would  not  more  than  countervail  the  gain  in  point  of  religious 
education.  I  lay  down  no  general  rule,  as  there  may  be  cases  where  a  postpone- 
ment would  be  proper.'Y^O 

Upon  an  indictment,  the  first  count  of  which  charged  the  prisoner  with  canially 
knowing  and  abusing  a  girl  above  ten  and  under  twelve  years  of  age;  and  the  second 
count  with  an  assault  with  intent  carnally  to  know  and  abuse,  and  the  third  count 
with  a  common  assault:  the  jury  negatived  the  first  count,  as  there  was  no  proof  of 
penetration  :  it  was  contended  for  the  prisoner,  that  supposing  the  fact  to  have  been 
done  by  the  consent  of  the  prosecutrix,  no  conviction  could  take  place  on  the  second 
and  third  counts.  The  jury  found  that  the  prosecutrix  had  consented,  and  Alder- 
son,  B.,  directed  a  verdict  of  guilty,  on  the  gnmnd  that  the  prosecutrix  was  by  law 
incapable  of  giving  her  consent  to  what  would  be  a  misdemeanor  by  statute ;  but, 
upon  a  case  reserved,  all  the  Judges  thought  that  the  proper  charge  was  of  a  mis- 
demeanor in  attempting  to  commit  a  statutable  offence,  and  that  the  conviction  was 
wn>ng.Cy)  "The  ground  on  which  the  Judges  went  in  the  preceding  case  was, 
that  although  a  child  between  ten  and  twelve  cannot  by  law  consent  to  have  connec- 
tion, so  as  to  make  that  connection  no  offence,  yet,  where  the  essence  of  the  oifence 
charged  is  an  assault  (and  there  can  be  in  law  no  assault,  unless  it  be  against  con- 
sent), this  attempt,  though  a  criminal  offence,  is  not  an  assault;  and  the  indictment 
must  be  for  an  atfftnpt  to  commit  a  felony,  if  the  child  is  under  ten  years  old,  and 
for  an  attempt  to  commit  a  misdemeanor,  if  the  child  is  between  the  ages  of  ten 
and  twelve;  for  it  is  perfectly  clear  that  every  attempt  (not  every  intention,  but 
every  atti^mpt)  to  commit  a  misdemeanor  is  a  misdemeanor.' '(r") 

Where  on  an  indictment  containing  a  count  for  an  assault  with  intent  to  commit 
a  rape,  and  a  count  for  a  common  assault,  the  first  count  was  abandoned,  there 
having  been  so  much  delay  in  the  disclosure  of  the  transaction  that  it  (N>uld  not  be 
contended  that  the  child  had  not  consented;  but  as  she  was  betwiH'n  the  ages  of 

fii)  Rejr.  p.  Bnylis,  4  Cox  C.  C.  23.  In  Rex  v.  Williams,  T  C.  *  P.  .'?20  (32  K.  C.  L.  R.), 
where  on  a  trial  for  murder,  a  child  of  eij^ht  years  of  age  had  been  visited  twire  by  a 
clerjryman,  who  had  piven  her  some  inalruction  as  to  the  nature  of  an  oath  ;  Patteson,  J., 
naid,"  I  must  be  satisfied  that  this  child  feels  the  bindinji:  oblijralion  of  an  oath  from  the 
freneral  course  of  her  rolif^ious  education.  The  effect  of  the  oath  upon  the  coudcience  of 
the  child  should  arise  from  religious  feeliufrs  of  a  permanent  nature,  and  not  merely  from 
instructions,  confined  to  the  nature  of  an  oath,  and  communicated  to  her  fur  the  purposes 
of  this  trial." 

(o)  Rex  V.  Wade,  R.  k  M.  C.  C.  86. 

ip)  Rejf.  V.  Nicholas.  2  C.  k  K.  24rt  (01  E.  G.  L.  R.). 

(q)  Reg.  V.  Martin.  2  .Moo.  C.  C.  R.  123;  s.  c.  9  C.  &  P.  213  (38  E.  C.  L.  R.). 

(r)  Per  Patteson,  J.,  Reg.  r.  Martin,  9  G.  &  P.  215  (38  E.  C.  L.  R.). 
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ten  and  twelve,  it  was  proposed  to  pro  upon  the  second  count  only,  as  it  was  a  mis- 
demeanor to  carnally  know  and  abuse  a  child  between  those  a^es,  and  an  im]Nt«<itioD 
of*  hands  for  the  purpcwe  of  committing  that  misdemeanor  was  contended  to  be  an 
assault;  it  was  held  that  the  prisoner  must  be  acquitted,  for  to  support  a  charire  of 
assault  it  must  be  proved  that  there  was  such  an  assault,  as  could  not  be  justified  if 
an  action  were  brought,  and  leave  and  license  pleaded.(«) 

♦Q^-IT  *l^^e  prisjiners.  who  were  all  under  fourteen  years  of  ago,  were  indicted 
-'  for  a  common  assault  ui>on  a  girl  nine  years  of  age.  The  prisoners  and  the 
girl  went  into  a  hay-lofl,  where  each  of  the  prisoners  had  connectinn  with  the  girl. 
When  the  boys  first  began  to  take  liberties,  the  girl  showed  some  unwillingness,  but 
eventually  she  ceased  to  offer  any  opposition,  and  apparently  assented.  The  verdict 
was  '*  Guilty,  the  child  being  an  assenting  party,  but  that  from  her  tender.age  she 
did  not  know  what  she  was  about."  And  a  case  was  reserved  upon  the  question 
whether,  under  the  peculiar  circumstances  of  the  case,  the  girl,  being  of  the  age  of 
nine  years  only,  actually  did  give,  or  was  competent  to  give,  such  assent  to  the  act 
in  question,  as  to  invalid:ite  the  ef»nviction  of  a  common  assault;  and  the  Judges 
were  unanim<msly  of  opinion  that  the  conviction  was  wmng.  as  it  lind  been 
solemnly  decided(0  that  if  the  girl  ass4?nts  it  is  not  an  a.^^s'iult,  and  here  the  jury 
have  found  that  the  girl  gJive  her  assent.  The  Judges  could  not  tell  whether  that 
were  really  s<»  or  not :  but  they  must  take  the  verdict  as  they  found  it.(M) 

Where  on  a  trial  for  carnally  knowing  a  child  under  ten  years  of  age.  the  child 
was  t4)o  young  to  be  examined,  but  a  surgeon  proved  marks  of  violence  which  might 
have  been  inflicted  by  any  foreign  subst^mee,  and  it  was  submitted  that  the  pris'iuer 
might  be  convicted  of  an  assault,  as  the  consent  of  the  child  could  not  be  presuuiod. 
by  reason  i>f  its  tender  age;  Patteson,  J.,  said:  *' That  is  a  misUiko  of  the  law. 
]My  cx]>erienee  has  shown  me  that  children  of  very  tender  age  may  have  vieious 
propensities.  A  child  under  ten  years  of  age  cannot  give  consent  to  any  criminal 
intercourst',  so  as  to  deprive  that  intercourse  of  criminality ;  but  she  can  give  such 
consent  as  to  render  the  attempt  no  assault.  Wo  know  that  a  child  can  consent  to 
that  which,  w^ithout  such  consent,  would  constitute  an  assault. "(r) 

Where  the  jury  convicted  the  defendant  on  a  count,  which  alleged  that  he  un- 
lawfully and  indecently  did  make  an  assault  upon  a  girl,  who  appeareil  to  be 
between  ten  and  twelve  years  of  age  at  the  time,  and  the  jury  found  that  the  girl 
consented  to  the  acfts  with  which  the  defendant  was  charged ;  it  was  held,  on  a  case 
rt^served.  that  the  conviction  could  not  be  supported,  as  the  having  connection  with 
a  girl  of  that  age  was  not  an  offence  at  comnitm  law;  and  Reg.  v.  Murtln,  &c.,  were 
considered  as  binding  authorities.(rr) 

There  is  a  great  difference  between  consist  and  submission,  especially  in  the  case 
of  a  girl  of  tender  years,  when  in  the  p>wer  of  a  strong  man,  and  mere  submission 
in  such  a  case  by  no  means  shows  such  a  consent  as  will  justify  in  point  of  law. 
T^pon  an  indictment  for  attempting  to  abuse  a  child  under  the  age  of  ten.  contain- 
ing a  count  for  a  common  as.sault,  no  proof  was  given  of  the  child  being  under  ten 
years  of  age,  but  it  appeared  that  the  prisoner  made  an  attempt  on  her.  without 
any  violence  on  his  part,  or  actual  resistance  on  hers,  and  it  was  contended  that  as 
she  offered  no  resistance,  it  must  be  tsiken  that  she  consented,  and  therefore  the 
prisoner  must  be  acquitted.  Coleridge,  J. :  *'  There  is  a  difference  between  consent 
and  submission  ;  every  consent  involves  a  submission  ;  but  it  by  no  means  follows 
that  a  mere  submission  involves  consent.  Tt  would  be  too  much  to  say,  that  an 
adult  submitting  (piietly  to  an  outrage  of  this  description,  was  not  consenting ;  on 
the  other  hand,  the  mere  submission  of  a  child,  when  in  the  power  of  a  strong  man, 
*9351  ^"^  "'****^  probably  acttnl  upon  by  fear,  can  by  no  means  bo  taken  to  be  such 
-'  a  *consent  as  will  justify  the  prisoner  in  point  of  law.     You  will  therefon* 

(«)  Reg  r.  Meredith,  8  C.  &  P.  ,'>a9  (,34  E.  C.  L.  R.),  Lord  Abinger,  C.  B. 

[t)  Reg.  V.  Martin,  supra^  note  {q), 

(w)  Reg.  V,  Road,  1  Den.  C.  C.  '^11.  Lord  Dcnnian,  C.  J.,  "The  case  is  not  satisfac- 
torily stated;  we  arc  asked  to  determine  whether  this  girl  "  actiMlltf  did  ffive  atteh  a4itetU 
as  to  invalidate  the  conviction.''  How  can  we  determine  that?  It  was  one  uf  the  ques- 
tions for  the  jury."  (v)  Reg.  p.  Cockbara,  3  Cox  C.  C.  543. 

(vv)  Reg.  !•.  Johnson,  10  Cox  C   C.  114  j  L.  &  C.  632. 


\ .  » 
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say  whether  tlie  suhmission  of  the  prosecutrix  was  voluntary  on  her  part,  or* the 
result  of  fear  under  the  circumstances  in  which  she  was  placed.  If  you  are  of  the 
latter  opinion,  you  will  find  the  prisoner  guilty  on  the  second  count  of  the  indict- 
ment."(ir) 

We  have  seen  that  where  a  prisoner  is  indicted  for  a  misdemeanor,  and  the  evi- 
dence proves  that  he  was  guilty  of  a  felony,  he  is  not  on  that  account  to  be  ac- 
quitted.(u;)  But  where  upcm  an  indictment  for  having  carnal  knowledsre  of  a  girl 
above  the  age  of  ten  years  and  under  the  age  of  twelve  years,  it  appeared  that  in  fact 
the  girl  was  under  the  age  of  ten  years;  Maule,  J.,  held  that  this  was  not  a  case 
falling  within  the  14  &  15  Vict.  c.lOO,  s.  12,  as  that  section  only  applied  to  cases 
of  merger ;  e.  g.  the  case  of  false  pretences,  where  the  facts  proved  that  the  false 
pretences  had  been  effected  by  a  forgery.  In  such  a  case  under  this  section,  a 
prij!<>ner  might,  nevertheless,  be  convicted.  But  that  section  only  applied  to  cases 
where  the  indictment  was  proved  by  facts  amounting  to  a  felony.  The  words  in 
this  indictment  ^'  being  above  the  age  of  t«n  years  and  under  the  age  of  twelve 
years,"  were  material,  constituting  the  misdemeanor  charged,  and  they  had  not  been 
proved.(  y) 

It  had  been  held  before  that  enactment,  that  where  a  pri&oner  was  indicted  for 
carnally  knowing  a  girl  between  ten  and  twelve  years  of  age,  and  it  was  pn)ved  that 
he  had  committed  a  rape  upon  her,  he  was  not  thereby  entitled  to  be  acquitted.(z) 

U]>on  an  indictment  for  having  carnal  knowledge  of  a  girl  between  ten  and  twelve 
years  of  age,  it  appeared  that  in  fact  she  was  under  ten  years  of  age  ;  and  Maulc, 
J.,  held  that  the  indictment  could  not  be  amended  under  the  14  &  15  Vict.  c.  100, 
s.  1,  as  the  words  were  matter  of  substance. (a) 

On  an  indictment  for  an  assault  with  intent  to  abuse  and  carnally  know,  the  de- 
fendant may  be  found  guilty  of  the  int^snt  to  abuse  only.(2>) 

Where  an  indictment  in  the  first  count  charged  the  prisoner  with  having  assaulted 
E.  II.,  "  an  infant  above  the  age  of  ten  and  under  the  age  of  twelve  years,"  with 
int«nt  to  carnally  know  and  abuse  her,  and  in  the  second  count  charged  that  the 
prisoner  unlawfully  did  put  and  place  the  private  parts  of  him  against  the  private 
parts  of  the  said  E.  11.,  and  did  thereby  then  and  there  unlawfully  attempt  and  en- 
deavor to  carnally  know  and  abuse  the  said  K.  II. ;  it  was  held  that  the  second  count 
was  bad,  because  it  did  not  aver  that  the  said  £.  R.  was  between  the  ages  of  ten 
and  twelve,  and  that  the  word  ^^snid"  did  not  help  it,  as  it  did  not  incorporate  the 
description  of  K.  R.  contained  in  the  first  count ;  but  that  if  the  second  count  had 
contained  the  words,  *'  the  said  *E.  R.  then  and  there  being  above  the  age  r^qoij 
of  ten  years,  and  under  the  age  of  twelve  years,"  it  would  have  been  suffi-  ^ 
cient.(r) 

By  the  4  &  5  Vict.  c.  56,  s.  6,  the  crime  of  carnally  knowing  and  abusing  any 
girl  under  the  age  of  ten  years  shall  not  ''  be  tried  or  triable  before  any  justices  of 
the  peace  at  any  general  or  quarter  sessions  of  the  peace." 

Sec,  III, —  0/ procuring  the  Dvfilv,meiU  of  Gtrh  under  Age, 

TllK  12  &  13  Vict.  c.  76,  first  provided  for  the  offence  of  procuring  the  defile- 
ment of  young  women  ;  but  that  Act  is  repealed ;  and  by  the  24  &  25  Vict.  c.  100, 
8.  49,  **  whosoever  shall  by  false  pretences,  false  n^presen  tat  ions,  or  other  fraudulent 
means,  procure  any  woman  or  girl  under  the  age  of  twenty-one  years,  to  have  illicit 

(«■)  Reg.  ©.  Day,  9  C.  &  P.  Y22  (38  ?:.  C.  L.  R.),  Coleridge,  J. 

(7j  See  the  U  &  15  Vict.  c.  100,  s.  12,  ante,  p.  928. 

(V)  Keg.  P.  Shott,  :j  C   k  K.  206. 

(X)  Reg.  V.  Nenle,  1  Den.  (3.  C.  'M\. 

(a)  Keg.  V.  Sbott,  3  C.  k  K.  20ti.  It  iii  clear  that  that  section  gives  no  power  to  alter 
any  part  of  the  indictment,  except  those  affected  by  the  variance.  If,  therefore,  the 
alteration  in  the  Btatcnicnt  ot  the  age  had  been  made,  the  indictment  would  have  been 
bad  on  the  face  of  it  fur  want  of  the  word  "  feloniously,"  which  there  is  no  power  to  in- 
sert.    The  \A  k  \b  Vict,  c    100,  s.  1,  will  be  found  in  Evidence, 

(6)  Rex  V,  Dawson,  3  Stark.  N.  P.  C.  02  (3  E.  C.  L.  R  ). 

(c)  Reg.  V.  Martin,  9  C.  &  P.  215  (38  E.  C.  L.  R.),  Patteson,  J.  See  Rex  v,  Cheere,  4  B. 
k  C.  002  (10  E.  C.  L.  R.);  1  D.  k  R.  461,  that  the  word  "said"  does  not  incorporate  a 
previous  description.     See  Reg.  v.  Waters,  1  Den.  0.  C.  356. 
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cariiftl  connect *u>n  with  tmy  man.  shall  bo  guilty  of  a  misdemeanor,  and  bein;:  c*in- 
victed  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  impristmed  ibr 
any  tenn  not  exceedinjr  two  years,  with  or  without  hard  labor.'\f/) 

On  the  trial  of  an  indietuient  under  this  section,  the  prijmner  may  \h\  couvict*d 
of  an  attempt  to  c(»nimit  the  (ifTence.  and  punished  accordingly. (>) 

Since  the  passinj;  of  the  12  &  IH  Vict.  c.  70,  it  has  been  held  that  a  etinspiracy 
by  false  pretences  to  procure  a  female  under  the  age  of  twenty-one  years  to  have 
illicit  carnal  connection  with  a  man.  is  an  indictable  misdemeanor  at  common  law.(/) 


*937]  *CIIAPTKR  THE  SIXTH. 

OF   SODOMY.  ^*T« 

In  treating  of  the  offence  of  sodomy,  prrvatum^  iUvd  horrUn'fr,  hifrr  ^'hrttttUmm 
nou  wimimimfiini,  it  is  not  intended  to  depart  from  the  reserved  and  concise  nunie 
of  statement  which  has  bt;en  adoi)ted  by  other  writers.* 

It  a])pears  from  different  authors,  that  in  ancient  times  the  punishment  of  this 
offenct^  was  death  :(//)  but  it  had  wased  to  be  so  highly  penal,  when  the  25  Hen.  8, 
c.  t),  ag;iin  made  it  a  ea]>ital  offence.  But  this  Act  and  the  *J  (leu.  4.  c.  31.  are 
n>pealed,  and  by  the  24  &  25  Vict.  c.  lOU,  s.  61  :  *'  Whosi>ever  shall  hv  convicted 
of  the  abominable  crime  of  buggery,  committed  either  with  mankind  ur  with  any 
animal,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  iu  penal  servitude 
for  life,  or  for  any  term  not  less  than  ten  years.''(//) 

Sec.  (52.  "  \yhugo<t>cr  nhall  attempt  to  commit  the  said  ahomiiialth  crime,  or  fliall 
he  yuifti/  o/mn/  at^sfmif  with  intent  to  commit  the  same,  or  any  indecent  assault  upon 
any  male  jKjrson,  ahall  he  guilt t/  of  a  misdemeanor ,  and  lacing  conricted  tfure**/  »hnU 
he  liable ,  at  the  discretion  of  the  Courts  to  he  kept  in  penal  Sfrvitnde  for  any  itrm 
not  excrrding  ten  years  and  not  less  than  three  years,  or  to  Ik  imprimmtd  for  anjf 
term  not  txcveding  two  years,  with  or  without  hard  lahor.*\c) 

The  ofi'ence  consists  iu  a  carnal  knowledge  committed  agaiust  the  order  of  nature 
by  uian  with  man;  or  in  the  same  unnatural  manner  with  woman;  or  by  man  or 
woman  iu  any  manner  with  beast.(^(/)     With  respect  to  the  carnal  knowledge  dcccb- 

(</)  This  clause  is  taken  from  the  12  k  13  Vict.  c.  70,  8.  1.  As  to  aiders  and  abettors, 
BCc  sec.  07,  tintf,  p.  Hrtl.     As  to  hani  lubur,  see  anU,  p.  900. 

(e)  .See  the  14  »t  15  Vict.  c.  100,  s.  i>,  ante^  p.  1. 

(/)  Uejr.  V.  Mfiirs,  2  Den.  C.  V.  7{>.  The  first  counts  were  framed  on  the  12  &  13  Vict, 
c.  7c,  but  no  opinion  was  expressed  as  to  them.  Rex  t\  Delaval,  3  Burr.  1434,  was  re- 
ferreil  to  by  the  Court.     See  this  and  other  cases, pout,  Comtpiracy. 

[a)  liut  the  books  difler  as  to  the  mode  of  punishment.  According  to  Britton.  a  sodom- 
ite wii.s  to  be  burnt:  Britt.  lib.  G,  c.  0.  In  Fleta  it  is  said,  ptcuranUa  et  sodomitir  in  ttrrA 
rivi  con/odinnffir.  With  this  the  Mirrror  agrees;  but  adds,  ^^iftinnt  gite  memoire  teont 
reetnu'm,  pur  It  grand  ulfomination  del  /ait  :'^  thereby  consigning  them,  with  just  indignation 
to  shiinu'i'ul  and  eternal  oblivion  :  Mirr.  c.  4,  s.  14.  About  the  time  of  Richard  ihf  First, 
the  practice  was  to  hang  a  man,  and  drown  a  woman,  guilty  of  this  offence:  3  lust.  :)8. 

(fj)  This  clause  is  taken  from  the  9  Geo.  4,  c.  31,  s.  15,  and  10  Geo.  4,  c.  34,  s.  18  (1.); 
but  the  puni.*<huient  is  mitigated.  As  to  principals  in  the  second  degree  and  aecessorieF, 
see  sec.  07,  ttnte,  i».  881. 

(r)  Thi.«  clause  is  new,  except  the  part  in  common  type,  which  is  from  the  14  k  15  VicL 
c.  loo,  8.  29.  As  to  Aiders  and  abettors  in  the.>^e  offences,  see  sec.  67,  ante,  p.  881.  As  to 
bard  labor,  &c.,  see  nnte,  ]).  900.     This  Act  extends  to  Ireland,  but  not  to  Scotland. 

(d)  1  Hale  ti09 ;  Sum.  1 17  ;  3  Inst.  58.  59 ;  1  Hawk.  P.  C.  c.  4  ;  6  Bac.  Abr.  tit.  Sodomy; 
3  BliLC.  Com.  215;  3  Burn.  Jus.  tit.  Jiuff'/crt/ ;  1  East  P.  C.  c.  14,  s.  1,  p.  48U ;  Wiseman's 
case,  Forte.«c.  91.  As  to  the  otlence  by  man  with  woman,  if  the  case  should  occur,  it  ni*j 
be  pro]>er  to  inquire  whether  the  doctrine  iu  the  text  is  lufficiently  supported  by  tlie 
authurities  cited. 
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Ban'  to  constitute  this  offenoe,  as  it  is  the  same  that  is  refjuired  in  the  case  of  rape, 
it  will  be  sufficient  to  refer  to  the  prt^ceding  chapter. (<?) 

In  this  oifeucc  ns  well  as  in  rape,  it  has  been  held,  since  the  9  Geo.  4,  c.  31, 
tliat  tlie  crime  is  coDiplcte  on  proof  of  penetration,  and  even  if  emission  be  expressly 
nc«ratived.(/) 

*Tt)  Constitute  this  (»ffcnce,  the  act  must  be  in  that  part  where  sodomy  is  r+qou 
usually  coniniitted.  The  act  in  a  child's  mouth,  does  not  constitute  the  ^ 
offonce.C//)  All  unnatural  connection  with  an  animal  of  the  fowl  kind  is  not  sodomy, 
a  fowl  not  comini:  under  the  term  ''bea.st;''  and  it  was  agreed  clearly  not  to  be 
sodomy,  when  the  fowl  was  so  .^mall  that  its  private  parts  would  not  admit  those  of 
a  man,  and  wen^  torn  away  in  the  attenipt.(7<; 

Tlujf-e  who  are  pn.»seut.  aidiujr  and  abottin*^  in  this  offence,  are  all  principals  ;(0 
but  if  ihe  f)arty  on  whom  the  offence  is  connnitted  be  within  the  age  of  discrt^tion, 
namely,  under  fourteen,(/-)  it  is  not  felony  in  him,  but  only  in  the  ajrent  (f)  But 
where  one  count  charged  the  prisoner  with  committing  an  unnatural  crime  on  J. 
Wixid,  and  another  C(Mmt  charged  the  prisoner  with  permitting  the  said  J.  Wood 
to  commit  an  unnatui-al  crime  with  him,  and  the  fiict.s  were  that  the  prisoner  in- 
duced J.  W(kk1,  a  l>oy  of  twelve  years  of  age.  in  have  carnal  knowledge  of  his 
jKTson,  the  prisoner  having  been  the  pathic  in  the  crime,  and  the  jury  found  the 
prisiuier  guiliy.  the  Judges,  upon  a  case  reserved,  were  unanimou.sly  of  opinion  that 
the  conviction  wjis  right.(w?)  There  may  be  aceessorii>s  before  and  after  in  this 
offence,  and  the  .^^tatute  providi«  for  such  accessories. (// ) 

The  indictment  must  charge  that  the  offender  amtn\  nntiirtr  orilinnn  rem  hahuU 
vrtierravtj  tt  carnafitcr  rngnorU.^o)  liut  it  is  said,  that  this  alone  would  not  be 
sufficient ;  and  that,  as  the  statute  descrilM^  the  offence  by  the  term  *•  buggery,"  the 
indictment  should  also  charge  j)/v7vt^//w*^w^  Ifhnl  mtlomltimm  Ant/Iirc  ilictum  bug- 
gery at/tunr  ni  t'Lit/cm  uupiUrr^  frlimive^  diahotkh^  uc  contra  naturam,  rominim't,  ac 

perfMfravif.(20 

Where  an  indictment  allegeil  that  the  ])risoner  did  attempt  to  commit  an  un- 

natunil  crime  with  -  a  certain  animal  called  a  bitch  ;"    it   was  objected  that  the 

di^cription  was  U>o  uncertain,  as  it  might  apjjly  to  a  bitch  fix,  a  bitch  otter,  or 

the  bitch  of  some  other  animal;  but  Timlal,  C.  J.,  held  that  the  description  was 

sufficient  C/y) 

That  which  has  been  before  stated  with  regard  to  the  evidence  antl  manner  of 
proc^f  in  eases  of  rape,  ought  i^speeially  to  be  ob.*4erved  u]Kin  a  trial  for  this  still 
more  heinous  offence.  When  strictly  and  impartially  proved,  the  offence  well  merits 
strict  and  impartial  punishment;  but  it  is  from  its  nature  S(»  easily  chargeil,  and 
the  negative  so  difficult  to  be  ])roved,  that  the  accusation  ought  clearly  to  be  made 
out.  The  evidence  should  be  plain  and  satisfactory,  in  pniportion  as  the  crime  is 
detestable,  (r) 

Where  on  an  indictment  for  bestiality  the  offence  w;is  alleged  to  have  been  com- 
mitted on  the  17th  of  December  1842,  but  no  com]»laiiit  was  ma<le  U.)  the  justices 
until  (jctolier  1844,  and  the  ^fii*st  witness  being  asked  why  he  ditl  not  ukmi-  r3f:q«jq 
tion  the  offence  until  s(»  long  a  time  had  elapsi'd,  said  he  did  so,  but  it  wits  ^ 
not  to  a  magistrate,  and  there  w:is  no  confession,  and  nothing  offiTed  by  the  counsel 
for  the  prosecution  to  explain  the  delay ;  Alderson,  li.,  told  the  jury,  '  I  ought  not 
to  allow  this  (use  to  go  further.  It  is  monstrous  to  put  a  man  on  his  trial  after 
such  a  lapse  of  time,     ilow  can  he  account  for  his  conduct  so  far  baek^     if  you 

{f)  -4n^',  p.  01<l.  ft  ffq. 

I  f )  Rex  V.  Ueckpprar,   R.  k  M.  C.  (■.  R.  .142;   Rex  v.  Toziiis,  C  C.  &  V.  351  (25  E.  C. 
L.  R.  I.  Park,  .1.     St-i-  Rex  r.  Cot,  R.  Ar  M.  0.  C.  R.  3:i7,  ante,  p.  917. 
{ff\  Ucx  r.  Juiohs,  it.  k  \\.  Xn. 
{h\  KeTr.-W'ulrVaty.  Mil.  T.  ISl'i,  MS..  Rsiylcy,  J. 
(I)  1  Hale,  »;:o;  a  int.  yj\  Fost.  rjJ,  A-IW.  '     '  (k)  Ante,  p.  P. 

(/)  1  Hale  «;7o:  3  In-t.  5H :   1  Kast  V.  C.  c.  M,  s.  'J. 

{in)  Rej:.  r.  Allen,  1  Den.  O.  i\  MW.  («)  See  1  Hale  C70  ;  Fust.  422,  423. 

(0)  1  Hawk.  V.  C.  e.  4. .«!.  2 :  \\  Tnsi.  TiS.  Tif). 

(/>)  Fos-i.  424,  referring  tci  Co.  Kni.  ;{.'il  A.  as  a  ]ircceilcat  scttleJ  bv  great  a«lvlcvt, 
('/)  Key,  f.  Allen.  1  C.  *  K.  4'.»f)  |47  K.  C.  L.  R.). 
\r)  4  UlftC.  Xltm.TiZTa'nU,  p.  P2(;*. 
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acciLso  a  man  of  a  crline  the  iioxt  day,  ho  may  be  cnablwl  tu  hrinjr  forward  hia 
servants  and  family  to  say  when;  hu  was  and  what  he  was  abfuit  at  the  timi* ;  but  if 
the  chariTC  bi;  not  pn'forrcd  for  a  yeiir  or  more,  how  can  he*  clear  hini*»elf  ?  No 
inan\s  life  would  be  safe  if  such  a  prosecution  were  permitted.  It  would  be  very 
unju!«t  to  put  him  on  his  trial. "(s) 

A  party  cousentinjr  to  the  cinii mission  of  an  offence  of  this  kind,  whether  mnn  or 
woman,  is  an  aironipliee,,  and  nMjuires  confirmation.  On  the  trial  uf  an  indittnteiit 
for  an  unnatural  nftfiioe  by  a  man  upon  his  own  wife,  she  swore  that  she  resisted  as 
mueh  as  she  could.  Patteson,  J.,  .said,  *'  There  was  a  ca.se  of  this  kind  which  I  had 
the  misturtune  to  try,  and  it  there  appeared  that  the  wife  consented.  If  that  had 
bc(;n  sn  here  the  prisoner  must  have  been  acquitted;  for  althou<;h  consent  or  non- 
consent  is  not  matiirial  to  the  oifence,  yet  i\s  the  wife,  if  she  consented,  would  be  an 
accomplice,  she  would  riMjuire  eonfirmati(»n;  and  so  it  would  be  with  a  party  cod- 
8entin;r  to  an  ofli-nce  of  this  kind,  whether  man  or  woman. **(^) 

Upon  an  indictment  for  an  unnatural  crime,  the  prisoner  maybe  convicted,  under 
the  14  &  15  VMet.  e.  100,  s.  !),  ot'  an  attempt  to  ommit  the  same,  and  thereupon 
punishiHl  in  the  .same  manner  ins  if  he  had  been  convicte<l  upon  an  iudietment  for 
such  attempt.(f/) 

It  is  not  allowable  to  .show,  on  the  trial  of  an  indictment,  that  the  prisoner  has  a 
p^neral  dis]M»sition  to  commit  the  sani;i  kind  of  offence  as  thatchar;;ed  a^ain.st  him; 
therefore,  in  a  prosecution  for  an  infamou.s  crime,  an  admission  by  the  prisoner,  that 
he  had  committed  .such  an  ofl'enec  at  another  time,  and  with  anotlier  pers<in,  and 
that  his  natural  inelination  was  towards  such  practices,  ought  not  to  be  received  in 
evidenec.(r) 

In  cases  where  it  is  not  probable  that  all  the  circumstances  necessary  to  constitute 
this  (»ffence  will  be  proved,  it  may  be  advisiible  only  to  prefer  an  iudietment  for  an 
assault  with  intent  to  commit  an  unnatural  crime.  And  it  should  be  observ€*d.  that 
the  mere  soliciting  another  to  the  commission  of  this  crime  has  been  treated  as  an 
indictable  offence. (?r) 


*940]  ^CHAPTER  THE   SEVENTH. 

OP  THE    FORCIULE   ABI)i:OTI(>\   AND    UNLAWFrL    TAKI.NO    AWAY    OP    FEMALES; 

AM)   UF   CLANDESTINE    MAUUIAQE8. 

It  a]>])cars  to  l)e  the  better  opinion,  that  if  a  luan  marry  a  woman  under  aj;o, 
without  the  consent  of  her  father  or  <;uardian,  it  will  not  be  an  indictable  offence  at 
common  law.(rf)  Hut  if  children  be  taken  from  their  parents  or  guardians,  or 
others  intrusted  with  the  care  of  them,  by  any  sinister  means,  either  by  violeDce, 
deceit,  conspiracy,  or  any  corrupt  or  improper  practices,  as  by  iutozicatiim,  for  the 
pur})ose  of  marrying  them,  it  appe^irs  tiiat  such  criminal  means  will  render  the  act 
an  offence  at  common  law.  though  the  parties  themselves  may  be  consenting  to  the 
marriage.(  A)  :Vnd  anhntltni  may  be  attended  with  such  circunistance:^  of  combina- 
tion and  conspiracy  as  to  make  it  an  indictable  offence.     A  ease  is  reported  where 

(*)  Ucg.  V.  Robins,  1  Cox  C.  C.  114. 

{t)  Ucg.  r.  Jcllynian,  8  C.  k  P.  G04  (.'54  E.  C.  L.  R.).  Perhaps  it  may  be  iloabtfal 
whether  ii  wife,  who  coiisontcd,  would  be  a  competent  witnest*  afrainat  her  husband.  Tbe 
cases,  in  which  slie  han  l»ecn  held  competent  hh  a  witness  against  him  in  criminal  pro- 
ceediiijfs,  are  c!a::«es  of  injuries  intlluted  upon  her  against  her  consent.     C  S.  G. 

(m1  ISee  the  section,  (/«/<•,  p.  1. 

(v)  Hex  r.  <*ole,  Huckinghum  Sum.  Ass.  1810,  and  bv  all  the  Judges,  M.  T.  following, 
MS.,  C.  C.  U.  1  :  1  Phil.  Kvid.  4I»1». 

(rr)  Sec  a  precedent  of  an  indict  merit  for  such  solicitation  :  2  Chit.  Crim.  L.  50.  And  for 
the  principle.*!  and  cased  upon  which  such  an  indictment  may  be  supported,  see  anfe,  p. 
80,  et  »rg. 

(a)  1  Kasi  P.  ('.  c.  11,8.  0,  p.  458. 

{b)  Id.  Ibid.  p.  !;'•{».  And  r^ov  in  ^  Obit.  Crim.  L.  713,  a  precedent  of  an  informatioa  for 
a  mis>deuK-auor,  in  procuring  a  marriage  with  a  minor,  by  false  allegationa. 
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Lord  Groy  and  others  were  char<;ed,  by  an  information  at  common  law,  with  con- 
spiring and  intending  the  ruin  of  the  Lady  Henrietta  Berkeley,  then  a  virgin  un- 
married, within  the  age  of  eighteen  years,  one  of  the  daughters  of  the  Karl  of 
Ikrkeli'V  (she  being  under  the  custody,  &c.,  of  her  father),  and  soliciting  her  to 
desert  her  father,  and  to  commit  whoredom  and  adultery  with  Ijord  Grey,  who  was 
the  husband  of  another  daughter  of  the  Earl  of  Berkeley,  sister  of  the  Lady 
Henrietta,  aud  to  live  and  cohabit  with  him;  and  further,  the  defeudiuits  were 
charged  that,  in  prcisecution  of  such  conspiracy,  they  t^H)k  away  the  Lady  Henrietta 
at  night  from  her  father's  house  and  custody,  and  against  his  will,  and  caused  her 
to  live  and  cohabit  in  divers  secret  places  with  Lord  Grey,  to  the  ruin  of  the  lady, 
&c.  The  defendants  were  found  guilty,  though  there  was  no  proof  of  any  force ; 
but  on  the  contrary  it  appeared  that  the  lady,  who  was  herself  examined  as  a  witness, 
was  desirous  of  leaving  her  father's  house,  and  concurred  in  all  the  measures  taken 
for  her  departure,  and  subseijuent  conc(;alment.  It  was  not  shown  that  any  artifice 
was  used  to  prevail  on  her  to  leave  her  father's  house ;  but  the  case  wtus  put  upon 
the  ground  that  there  was  a  solicitation  and  enticement  of  her  to  unlawful  lust  by 
Lord  Grey,  who  was  the  principal  person  concerned,  the  others  being  his  servants, 
or  persons  acting  by  his  c(»mmaud,  and  under  his  control.(r) 

The  former  statutes  on  this  subject  are  repealed,  and  by  the  24  &  25  A^ict.  c.  100, 
s.  53,  '*  Where  any  woman  of  any  age  shall  have  any  interest,  whether  legal  or 
efjuitable,  present  or  future,  absolute,  conditional,  or  contingent,  in  any  real  or  per- 
sonal estate,  *or  shall  be  a  presumptive  heiress  or  colu'iress  or  pnHumjjfim  rjuq 41 
next  of  kin,  or  ouf  0/ the  jtresumptice  ntxt  of  kin^  to  any  one  having  such  *- 
int<*r(vt,  whosoever  shall,  from  motives  of  lucre,  t^ike  away  or  detain  such  wt^man 
against  her  will,  with  intent  to  marry  or  varnaUi/  know  her,  or  to  cijusu  her  to  be 
married  or  curnal/i/  known  by  any  other  person ;  and  whosoever  shall  fraudulently 
allure,  take  away,  or  dcfoin  such  woman,  being  under  the  age  of  twentij-one  years, 
out  (jf  the  possehsiim  and  against  the  will  of  her  father  or  mother,  or  of  any  other 
person  having  the  lawful  care  or  charge  of  her,  wUh  intent  to  marry  or  carnnUt/ 
know  her,  or  to  cauae  hrr  to  he  married  or  carnaUij  known  hy  any  otlu^r  peraon^ 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen 
years  and  not  less  than  three  years,— or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labor;  and  whosoever  shall  be  convicted  <^f  any 
oflfcuce  against  this  section  shall  be  incapable  of  taking  any  estat<>  or  interest,  legal 
or  e([uitable,  in  any  real  or  personal  property  of  such  woman,  or  in  whirli  shr,  shall 
have  any  ttu^h  interrst,  or  which  shall  come  to  her  an  such  h^iresa,  rohrirfM,  or  next 
of  kin  us  aforenaifI ;  and  if  any  such  marriage  as  aforesaid  shall  have  taken  place, 
such  property  shall,  uixm  such  conviction,  be  settkd  in  such  manmr  as  the  Court 
of  Chancery  in  Enyland  or  Ireland  shall  m/>om  any  information  at  the  suit  of  the 
Attorney-  General  appoint.**(<' ) 

Sec.  54.  *'  Whosoever  shall,  by  force,  take  away  or  detain  against  her  will  any 
woman,  of  any  age,  with  inti^nt  to  marry  or  carnally  know  her,  or  to  caiLse  her  to 
be  married  or  carnally  known  by  any  other  i)ersou,  shall  be  guilty  of  felony,  and 

(f)  Rex  V.  Lord  Orej,  3  St.  Tri.  519;  1  East  P.  C.  c.  11,  s.  10,  p.  400. 

(d)  By  the  iirst  part  of  this  clause,  the  9  (leo.  4,  c.  31,  a.  ID,  is  extended  to  Ireland,  and 
by  the  second  part  the  10  Geo.  4,  c.  34,  s.  23  ([.),  is  extended  to  Kngland.  The  words  in 
ilalici  in  the  first  brunch  of  the  clause  were  introduced  to  avoi<I  u  duuht  which  niij^^ht 
have  been  raised,  whether  the  cases  they  expressly  include  were  within  the  former  enact- 
ments. In  the  second  branch,  the  age  of  Iwenty-one  is  substituted  for  ei>;liteen  in  the 
10  Geo.  4,  c.  34,  s.  23  {{.).  Under  the  10  Geo  4,  c.  .34,  a.  23  (I.),  the  jjirl  must  have  been 
married  or  defiled,  and  by  the  person  taking  her  away.  The  clause  is  80  alforcd  as  to 
make  it  correspond  with  the  9  Geo.  4,  c.  34,  s.  1!),  in  both  respects.  The  last  part  ot  the 
clause  itt  framed  on  the  lo  Geo.  4,  c.  34,  s.  23  (I.),  and  extended  to  Kn^land.  It  is  en- 
larged so  as  to  embrace  property  that  may  come  to  the  woman  after  tlie  marriage;  and 
the  Court  of  Chancery  is  empowered  to  settle  the  property  in  such  manner  as  it  deems  fit, 
instead  of  its  being  vested  in  trustees  for  the  separate  use  of  the  wife  alone,  which  was 
all  that  the  10  Geo.  4,  c.  31.  s.  23  (I,)  directed.  The  court,  therefore,  may.  in  its  discre- 
tion, settle  the  j)ropcrty  on  the  issue  of  the  marriage,  and  in  default  of  such  issue,  on  any 
relatives  of  the  wife.  As  to  principals  in  the  second  degree  and  accessories,  see  sec.  G7, 
ante^  p.  881.  As  to  hard  labor,  &c.,  see  ante,  p.  900.  As  to  sureties,  sec  ci/i/r,  p.  900. 
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being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  Hervitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
ye^n*. — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor."  (c) 

It  Wcis  made  a  question  of  considerable  doubt,  whether  persons  ^^rcceiTing  wit- 
*<U91  ^"*^^J  ^^^  woman  so  taken  against  her  will,  and  *knowing  the  same/'  were 
""^  ousted  of  clergy  by  the  statute  of  Elizjibeth,  when  that  statute  was  in  ex- 
istt^nce.(/)  But  it  was  agreed  that  those  who  received  the  offvuthr^  knowingly, 
were  only  accessories  aft-er  the  fact,  according  to  the  rule  of  the  common  law.((3f) 
With  respect  to  those  who  were  only  privy  to  the  marriage,  but  in  no  way  parties 
or  consenting  to  the  forcible  taking  away,  it  was  holden  that  they  were  not  within 
the  statute. (A) 

Where  the  woman  had  nothing,  and  was  not  heir  apparent,  the  case  was  not 
within  the  statute.(t)  Thus  where  a  man,  worth  £5000,  in  lands  and  goods,  had 
a  son  and  daughter,  and  the  daughter  was  enticed  from  his  house,  forced  into  the 
country,  and  there  married;  a  bill  being  exhibited  against  the  husband  for  this  con- 
duct, it  was  referred  to  the  Chief  Justice  and  Ilobart,  whether  this  was  within  the 
statute,  and  so  not  examinable  in  the  Star  Chamber;  and,  on  conference  ^ith  all 
the  Judges,  they  held  that  it  was  not  within  the  statute ;  because  the  daughter  had 
no  substance  of  her  own,  and  was  not  heir  apparent,  and  it  was  only  to  women  hav- 
ing subst^iuce  of  their  own,  or  being  heirs  apparent,  tliat  the  statute  applied.(X:) 

It  was  no  sort  of  excuse  that  the  woman  was  at  first  taken  away  with  her  own 
consent,  ii'  she  afterwards  refused  to  continue  with  the  offender,  and  was  forced 
against  her  will ;  for  till  the  time  when  the  force  was  put  upon  her,  she  was  in  her 
own  power;  and  she  might  from  that  time  as  properly  be  said  to  be  taken  against 
her  will,  as  if  she  had  never  given  any  consent.(/)  Getting  a  woman  inveigled  out 
by  confedoratos,  and  then  detaining  and  taking  her  away,  was  a  taking  within  the 
statute.  Thus,  where  a  confederate  of  the  prisoner's  inveigled  a  girl  of  fourteen, 
having  a  portion  of  £5000,  to  go  with  her  and  a  maid  servant  in  a  coach  into  the 
Park,  where  the  prisoner  got  into  the  coach,  and  the  two  women  got  out;  and  the 
prisoner  detained  the  girl  while  the  coach  took  them  to  his  lodgings  in  the  Strand; 
and  the  next  morning  he  prevailed  upon  her  (having  threatened  to  carry  her  beyond 
sea  if  she  refused )  to  marry  him,  and  (though  he  was  apprehended  on  the  same 
day)  there  was  evidence  that  she  was  deflowered ;  the  prisoner  was  convicted  and 
executed.(m)  The  taking  alone  did  not  constitute  the  offence  under  the  repealed 
st4itute,  and  it  was  necessary  that  the  woman  taken  away  should  have  been  married 
or  defiled  by  the  misdoer,  or  by  simie  other,  with  his  consent.  Where,  therefore, 
an  heiress  was  fraudulently  taken  away  against  her  will  in  England,  but  the  mar- 
riage took  place  in  Scotland,  an  indictment  upon  the  repealed  statute  could  not  he 
supported.(/i)  J3ut  the  new  enactment  makes  the  taking  away  or  detaining  a 
*Q4.*^1  ^'^'""">  *^'^A  intent  to  marry  or  carnally  know  *hpr,  a  complete  offence. 
^  And  under  the  3  Hen.  7,  c.  2,  it  was  decided,  that  if  the  woman  were  under 
force  at  the  time  of  taking,  it  was  not  at  all  material  whether  she  were  ultimately 
married  or  defiled  with  her  own  consent  or  not ;  on  the  ground  that  an  offender 
should  not  be  considered  as  exempted  from  the  provisions  of  the  statute,  by  having 

(r)  This  clause  is  new  in  England,  and  was  taken  from  the  10  Geo.  4,  c.  34,  b.  22  (I.), 
and  5  Vict.  SScss.  2,  c.  28,  s.  15  (I.).  It  provides  a  very  proper  protection  to  women  who 
happen  to  have  neither  any  present  nor  future  interest  in  any  property.  As  to  principals 
in  the  second  degree  and  accessories,  sec  sec.  G7,  antt^  p.  881.  As  to  sureties,  see  anit,  p. 
DUO.  As  to  hard  labor,  &c.,  see  antty  p.  900.  The  Act  extends  to  Ireland,  but  not  to 
{Scotland. 

(/)  1  Hale  001  ;  1  East  P.  C.  c.  11,  s.  2,  pp.  452,  453. 

(V)  1  Hale  GGl ;  1  Hawk.  P.  C.  c.  41,  s.  9 ;  3  Inst.  61  j  St.  P.  C.  44 ;  1  East  P.  C.  c.  11, ». 
2,  pp.  452,  453. 

(A)  Fulwood's  case,  Cro.  Car.  488,  489 ;  1  Hawk.  P.  C.  c.  41,  8.  10. 

(I)  12  Co.  100. 

\k)  Burton  r.  Morris,  Hob.  182,  and  see  Cro.  Car.  485.* 

(/)  1  Hawk.  P.  C.  c.  41,  8.  7 ;  Cro.  Car.  485. 

(w)  Rex  r.  Brown,  1  Ventr.  243. 

(n)  Waketield's  ease,  2  Lew.  1.  The  parties  were  convicted  of  a  conspiracy  to  comniit 
a  violation  of  the  repealed  statutes :  3  Hen.  7,  c.  2,  and  4  &  5  P.  Ic  M.  c.  8. 
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prevailed  over  the  weakness  of  a  woman,  whom  he  got  into  his  power  by  such  base 
med^ns.(o)  And  it  was  also  decided  that  a  marriage  would  be  sufficient  to  constitute 
the  ^ffence,  though  the  woman  was  in  such  fear  at  the  time  that  she  knew  not  what 
she  (kid.  Sarah  Cox,  an  orphan,  having  £1300,  was  forced  from  her  house  at  Islin- 
ton  i()to  Surrey,  and  there  married.  The  indictment  against  the  two  men  who  car- 
ried lier  away,  and  one  of  whom  married  her,  was  in  Surrey,  and  the  taking  was 
allegctd  there.  She  was  examined  as  a  witness,  and  swore  that  when  she  was  mar- 
ried sTie  was  in  such  fear  that  she  vdid  not  know  what  she  said  or  did.  It  was  urged, 
that  the  talking  being  in  Middlesex,  the  indictment  should  not  have  been  in  Surrey, 
no  force  having  been  proved  there ;  but  the  Court  said  it  was  a  continuing  force 
into  Surrey ;  and  therefore  a  forcible  caption  there.  Then  it  was  said  that  the  mar- 
riage was  null,  because  the  woman  did  not  know  what  she  said  or  did ;  but  the 
Court  held,  that  though  this  might  avoid  the  marriage,  yet  it  was  a  marriage  €?e 
facfo,  and  sufficient  within  the  statute.  Further  it  was  urged,  that  an  intent  to 
marry  or  defile  was  not  alleged  in  the  indictment,  but  the  Court  said  it  was  not 
necessary.  (jt>) 

Upon  the  3  Hen.  7,  c.  2,  where  a  woman  was  taken  away  forcibly  in  one  county, 
and  aft<irwards  went  voluntarily  into  another  county,  and  was  there  married  or  de- 
filed, with  her  own  consent,  it  was  liolden  that  the  fact  was  not  indictable  in  either 
t^ounty ;  on  the  prround  tliat  the  ofience  was  not  complete  in  either,  but  that  if  by 
her  being  carried  into  the  second  county,  or  in  any  other  manner,  there  was  a  con- 
tinuing force  in  that  counfy,  the  offender  might  be  indicted  there,  though  the  mar- 
riage or  defilement  ultimately  took  place  with  the  woman's  own  consent.(^)  The 
enactment  of  the  7  Geo.  4,  c.  64,  s.  12,  would  have  applied  to  this  objection.(r) 

The  doctrine  that  there  mast  have  been  a  continuance  of  the  force  into  the  county 
where  the  defilement  took  place,  was  recognized  and  acted  upon  in  the  following 
case,  by  which  a  great  deal  of  public  interest  was  excited.  The  prisoners,  Jjock- 
hart  Gordon,  a  clergyman,  and  Loudon  Gordon,  his  brother,  were  indicted  upon  the 
repealed  statute,  for  the  forcible  abduction  of  liachael  A.  Lee,  under  the  following 
circumstanc^is.  The  prosecutrix,  Mrs.  Lee,  a  natural  daughter  of  Lord  Le  De 
Spencer,  and  entitled  by  his  Lordship's  will  to  a  considerable  fortune,  married,  in 
the  year  1794,  and  when  she  was  about  the  age  of  twenty,  a  Mr.  M.  A.  Jjee,.from 
whom  she  shortly  afterwards  separated,  and  continued  to  live  apart  from  him,  r*A«  4 
in  the  receipt  of  *an  income  of  above  900/.  per  annum,  secured  to  her  separ-  *- 
ate  use.  In  the  month  of  December,  1803,  when  she  was  living  in  Bolton  Row, 
Piccadilly,  the  prisoner,  Loudon  Gordon,  under  the  care  of  whose  mother  she  had 
been  placed  for  some  time  when  a  girl,  introduced  himself  to  her  by  means  of  her 
medical  attendant,  as  an  old  acquaintance,  and  some  short  time  afterwards  the  other 
prisoner,  Lockhart  Gordon,  als(^  called  upon  her ;  and  both  of  them  being  recognized 
by  her,  they  continued,  but  more  especially  Loudon  Gordon,  occasionally  to  visit 
her  house.  Loudon  Gordon  called  four  or  five  times  in  the  month  of  l)e(*ember, 
and  several  times  in  the  following  January,  previous  to  the  transaction  in  question. 
Mrs.  Lee  stated  that  their  conversations,  on  these  visits,  were  chiefly  upon  books,  as 
.  her  habits  were  studious  ;  but  that  upon  Loudon  Gordon  taking  leave  after  his  first 
visit  he  saluted  her;  and  that  on  his  second  visit  she  warned  him  against  entertain- 
ing any  attachment  for  her,  which  she  thought  a  likely  thing  to  happen,  as  he  was  a 
young  man  ;  and  that  upon  her  giving  this  caution,  he  said  he  had  an  attachment, 
and  that  his  happiness  was  in  her  hands.  ]3y  way  of  changing  the  conversation, 
she  then  read  to  him  an  account  of  a  dream  which  she  had  had,  and  requested  him 
to  interpret  it,  which  he  afterwards  did,  by  sending  to  her  an  interpretation,  which 
was  clever  and  ingenious.  The  third  time  he  called  he  proposed  a  tour  into  Wales, 
which  she  did  not  »gree  to,  either  then  or  at  any  time ;  but  she  admitted  that  she 

(o)  1  Hale  6(i0;  1  Hawk.  P.  C.  c.  41,  s.  8;  Fulwood's  case,  Cro.  Car.  485,  493;  Swend- 
BCirs  case,  5  St.  Tri.  450,  4G4,  468. 

(p)  Fulwood's  case,  Cro.  ('ar.  482,  484,  488,  493.  The  prisoners  were  found  guilty,  and 
sentenced  to  be  banged. 

(f/)  Fulwuod's  case,  (?ro.  Car.  485,  488;  1  Hale  G60;  1  Hawk.  P.  C.  c.  41,  B.  11 ;  1  East 
P.  C.  c.  11,  8.  3,  p.  453. 

(r)  See  the  section,  a/i/«,  p.  753. 
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did  n«>t  •rive  8uch  au  absolute  refusal  as  to  prevent  his  mentioning;  the  subjoi't  a*iD, 
and  that  in  a  letter  he  wrote  t^>  her.  about  the  12th  of  January  (and  which  <in- 
taineil  strong  declarations  of  attnehment ),  he  alluded  to  the  tour;  but  she  uxpjnily 
stated,  that  she  did  not  know  of  any  plan  for  goinjjj  with  him  anywhere,  ui.)«ever 
consented  to  any  such  plan;  though  when  it  was  nienti«»ned  by  him  (»n  thtsame 
day  on  whieh  she  received  his  letter,  she  said,  "We  will  talk  (»f  it.''  A  lettc'from 
Loekhart  (Gordon  was  receive*!  by  her,  t^igether  with  that  from  Loudou.  in  whieh 
he  also  mentioned  thepropos<:d  tour  as  likely  to  conduce  to  her  happiness;  described 
hiniseU'as  having  a  head  to  conceive,  a  heart  to  feel,  and  a  hand  io  execute,  what- 
cvi*r  might  be  for  her  advantage;  and  declared  that  if  his  bn^ther  ever  deeeired  her 
he  wnuld  blow  his  brains  out.  A  short  time  bef(»re  iSunday,  the  lotli  of  Januaiy, 
Mrs.  Lee  invitoil  Jioudon  (iordon  to  dine  with  her  on  that  day,  and  recjue^tijd  that 
he  would  bring  his  brother  Loekhart  with  him  ;  and  they  eame  accord in^i'ly.  This 
was  at  the  time  at  which  the  offence  was  alleged  to  have  l>een  eomiuittod.  Accord- 
ing to  Mrs.  Ja^c^s  account  of  the  material  transactions  at  that  time,  it  appeared  that 
afl(T  dinner  she  said  to  Loekhart  GordtJU,  "  What  do  you  think  of  the  i;xtraordiuary 
plan  your  brother  has  pmposed?"  To  which  he  replied,  "  If  he  loves  you,  and  y<iu 
love  him.  1  think  it  will  tend  to  your  mutual  happiness;  you  will  gain  two  friends." 
That  she  did  not  recollect  anything  more  being  said  upon  the  subject  till  l^uckhart 
Gordon  pulled  out  his  watch,  said  it  was  near  seven  o'clock,  and  that  the  chaise 
would  soou  be  there;  and  said,  further, ''  You  must  go  with  Loudon  to-night.''  She 
♦qj^i  ^l*^*u^^i^  ^^^is  ^  joke,  as  no  mention  had  been  previously  made  of  leaving 
'J  liondon,  or  of  any  chaise;  and  she  knew  of  uo  preparations  ^having  Ix-en 
made  for  her  leaving  liOndon.  About  this  time  Jjoudun  Gordon  eauie  towards  Mrs. 
Lee  with  a  ring,  and  att<!nipted  to  put  it  on  her  finger;  but  she  drew  away  ber 
hand,  and  the  ring  was  left  upon  the  table.  She  then  attempt<!d  to  go  up  .•^t^iirs, 
but  Loekhart  Gordon  said  she  shouM  not,  and  placed  himself  agaiiuit  th»  dof>r; 
and  either  at  that  time,  or  soon  afterwards,  he  produced  a  pistol;  she,  however, 
after  having  rung  the  bell  violently,  got  out  at  the  door,  and  went  up  stairs,  where 
she  said  to  her  female  servant.  "  1'here  is  a  plan  to  take  me  out  of  my  house;  they 
are  armed  with  pistols;  say  uo  more,  but  watch.''  She  described  herself  as  having 
felt  quite  panic-struck  at  that  time.  Soon  afterwards  the  prisoners  came  up  staii>, 
and  liOckhart  Gordon  said,  '^  I  am  determined  you  shall  gri:*'  this  vfSM  not  said  iu  a 
threat(;ning  manner;  but  soon  atlorwards,  uixm  her  saying  to  him,  "What  right 
have  you  to  force  me  out  of  my  house  V  he  said,  *'  I  am  desjHirate,"  and  hniked  as  if 
he  was  so.  Mrs.  Lee  described  lu^rself  as  then  getting  into  a  verj*  wret<.'heil  and  cun- 
fiised  state  of  mind,  not  absolutely  stupid,  but  unable  to  re^rollect  what  passed  Bat 
it  a])pt^ared  from  the  evidence  of  her  servants,  that  I^oudou  Gordou  first  came  dowu 
stairs,  and  stmt  the  footman  to  call  a  coach,  who  went  accordingly ;  and  that  the  only 
servants  then  in  tlie  house  were  two  females;  that  Loudon  returned  up  stairs,  when 
a  scufHe  was  heard  almost  immediately,  and  Mrs.  l^e  called  out,  '*  1  am  dctcnuined 
not  to  go  out  of  my  own  house ;"  to  which  Loekhart  Gordon  replied,  **  I  am  dcs- 
perat<\  Mrs.  Lee."  The  female  servants  went  imnuHliately  up  stairs,  and  found 
Loekhart  pushing  Mrs.  Lee  out  of  the  drawing-room,  with  his  arm  round  her  waist, 
and  lioudon  near  them.  Mrs.  Lee  was  in  a  thin  muslin  dress,  with  a  suiall  crajie 
handkerchief  about  her  head,  qs  she  was  dressed  for  dinner,  and  without  any  hat  or 
bonnet.  One  of  the  ser\'ants  put  her  arms  round  Mrs.  Lee's  waist,  to  drag  her 
away,  but  Ijockhart  Gordon  produced  a  pistol,  and  swore  that  he  would  shiHtt  the 
servant,  by  which  she  was  so  nmch  alarmed,  that  she  desisted.  The  other  Si^rvant 
then  took  Mrs.  Lee  by  the  hand,  but  quitted  it  upon  Loekhart  Gordon's  thn*ateuiiig 
also  to  shoot  her,  and  presenting  a  pistol.  Loekhart  Gordon  then  laid  hold  of  ooe 
of  the  servants,  and,  bi»th  of  them  being  so  much  alarmed  as  to  make  do  further 
rc?sista?ice,  Loudon  Gordon  put  his  arm  round  Mrs.  Jjce's  waist,  and  took  her  down 
stairs,  and  out  at  the  street  dcKir;  when  Loekhart  Gordon  immediately  followed.  It 
apjiearcd  by  other  witnesses  that  a  post-chaise,  which  the  prisoners  had  ordered  in 
the  course  of  the  morning,  was  at  that  time  waiting  at  the  end  of  Bolton  Row ;  that 
Mrs.  Lee  was  taken  to  it  by  JiOudon  Gordon ;  that  Loekhart  Gordon  followed ;  and 
that  it  drove  off  immediately  on  the  road  to  Uxbridge.  Mrs.  Lee's  account  w*a, 
that  though  she  remembered  but  imperfectly  what  took  pkce  at  the  time  she  wis 
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tmlk\  away,  she  wius  certain  she  went  from  the  house  apiinst  her  will,  but  that  no 
maiial  force  was  used  to  <^et  her  into  the  chai&>e.  She  described  herself  in  a  aUxtQ 
of  jtrtial  stui)cfaction ;  and  several  of  the  witnesses  spoke  of  her  as  being  of  a  very 
DeniiiM  frame,  e^isily  agitated,  and  subject  to  a  depresnion  of  spirits,  to  such  an 
eztttt  as  to  be  occasionally  in  a  state  of  great  mental  misery. 

*i.s  soon  as  Mrs.  Lee  and  the  two  ])risoners  had  got  into  the  chaise,  it  drove  off  r*q  i/» 
ataliiart  pace  t^iwards  l^xbridge.  Mrs.  Lee  sitting  in  the  middle  between  the  •- 
pri^iers;  and  it  apptxired  that,  after  changing  horses  at  IJxhridge  and  at  Wycombe, 
the  Ifirty  arrivi»d  at  Tet«worth,  about  twelve  miles  from  Oxford,  between  one  and 
two  di'lock  in  the  morning.  Mrs.  Lee  stated,  that  she  fre(|uently  remonstrated 
with  9v  prisoners  in  the  course  of  the  journey ;  and  particularly  told  Lockliart 
Gordon  that  it  was  *'  a  most  infernal  measure,  and  a  breach  of  hospitality  ;*'  and 
repeatedy  asked  him  for  a  chaise  to  take  her  back  to  London  ;  making  the  applica- 
tion primipally  to  hin),  because  he  seemed  to  have  taken  the  lead  in  the  whole  busi- 
ness. BA  it  appeared  as  well  from  her  own  admissions  as  froui  the  evidence  of  the 
po:>t-bojB,  iktit  she  never  called  fi»r  assistance  at  the  inns,  turnpike  gat^^s,  or  other 
places;  and  .tne  of  the  post-boys  stated,  that,  at  WYC4)mbe,  one  of  the  prisoners 
asked  her  wheiher  she  would  st^iy  there  or  gf)  on  to  Tetsworth  or  Oxford,  and  that 
her  answer  was.  "  I  don't  care.**  Mrs.  Lee  also  admitted,  that  a  ring  was  put  up<m 
her  finger  in  the  course  of  the  journey  by  Loudon  Gi)rdon ;  and  that  during  the 
journey,  but  whethijr  before  they  got  to  Uxbridge  or  aft-erwards  she  could  not  tell, 
she  to(»k  a  steel  necklace,  with  a  camphire  bag  attached  to  it,  from  her  neck,  and 
threw  it  out  of  the  window  of  the  chaise,  saying,  '*That  was  my  charm  against 
pleasure ;  I  have  now  no  occasion  for  it."  She  said,  that  she  used  the  word 
**  charm,"  as  alluding  to  the  supj^ised  medical  pn)perty  of  camphire  in  quieting  the 
nerves,  and  calming  the  pa.ssions,  particularly  the  passion  which  a  person  oi*  one 
sex  feels  for  a  person  of  the  other ;  and  that  she  was  in  the  habit  of  wearing  it  as  a 
sedative ;  that  at  the  time  she  used  the  exjiression  she  gave  herself  up,  but  that  she 
afterwards  expostulated.  And  she  also  admitted,  that  during  the  journey  slie  made 
some  in<|uirie8  concerning  Loudon  Gordon's  health ;  and  might,  perhajis,  have 
inquired  how  long  it  was  since  he  had  been  acquainted  with  a  person  of  her  own  sex. 

At  Tetsworth  the  parties  got  out  o^  the  chaise,  and  supper  and  beds  were  ordered 
to  be  prepared.  Mrs.  TjCO  stated,  that  she  ate  a  good  supper,  and  that  there  w:ts  a 
good  deal  of  cheerful  conversjition  during  the  repast ;  the  whole  of  whicli  she  did 
not  rec<jllect,  but  that  part  of  it  related,  as  she  believed,  to  Kgyptian  hieroglyphics 
and  architecture.  A  question  was  then  put  to  her,  whether  the  whole  of  what 
passed  might  not  have  induced  Loudon  Gordon  to  have  believed  that  he  might 
approach  her  bed;  to  which  she  answered,  "  Jt  might ;  1  was  in  desin'mtion."  She 
admitted,  that  she  might  have  told  Loudon  Gordon  to  see  that  the  sheets  wen'  well 
aired  ;  but  said  that  if  she  had  had  the  perfect  ex(>rcise  of  h(;r  judgtneut,  and  her 
mind  had  been  free  from  force,  she  should  iiave  been  more  inclined  to  have  ordered 
a  chaise  than  to  have  gone  t4.>  bed.  Afltor  she  had  gone  up  stairs  into  the  bod  room, 
the  chambermaid  asked  her,  when  she  should  be  in  bed,  and  when  the  gentleman 
should  come  up;  to  which  .she  replied,  *•  In  ten  minutx^."  Upon  this  .statement  of 
Mrs.  Lee's,  in  her  examination,  the  folKiwing  (|U(^stion  was  put  to  her,  ^*  What 
induced  you  to  send  such  a  message?  "  and  it  was  objected  to  by  the  counsel  for  the 
pris«)ners,  on  the  ground  tliat  '*'it  was  not  a  (question  as  to  a  fact,  but  to  r*o  17 
something  existing  in  thi  mind  of  the  witness.  Lawrence,  J.,  overruled  ^ 
the  <»bjection ;  but  said,  that  whether  the  answer  would  be  evidence  or  not  must 
depend  upm  the  nature  of  it ;  that  if  Mrs.  Lee  should  answer,  **  I  thought  my  life 
in  danger;  for  Lockhart  Gordon  told  me,  if  I  did  not  let  Loud<m  (lordon  come  to 
hed  to  me,  he  would  blow  my  brains  out :''  su(;h  answer  would  certainly  bif  I'vidcnec, 
though  the  apprehensions  of  the  witness,  unsu])port<(*d  by  words  used  by  the  ]»rison(;rs, 
or  facts,  would  not.  The  question  was  then  put;  and  Mrs.  Lee  answered,  **  I  vias 
under  the  impression  that  my  life  was  in  danger  fnmi  Lm'khart  Gordon ;  and  I  was 
apprehensive  of  some  serious  scuffle  at  the  inn,  in  which  lives  might  be  lo.st."  Mrs. 
Lee  then  stated,  that  shortly  after  the  chambermaid  lell  the  room,  Loudon  (Jlordou 
came  to  btnl  to  her,  and  remained  with  her  all  the  night;  and  that  the  interc*our8e 
took  place  betwecu  theui  which  usually  takes  place  between  husband  and  wiie. 
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Tlicsso  were  the  material  facts  of  the  case,  with  the  addition,  that  it  was  yro 
by  tile  woman  with  whom  the  prisoners  lodged  in  London,  that,  previous  to  tlu'  t 
when   this*  transaction  toi»k  place,  lx>ckhart  (lordnn  was  jirosscd  fur  uh»h«  y,. 
backward  in  his  'paymeutj?,  and  that  Loudon   Gordon  had  adinitttjd  to  lier  tlvie 
was  in  distressed  circumstances.     The  learned  counsil  for  the  prisuncrs  was  - 
ec(Mlin<r  in  his  cross-examination  of  Mrs.  Lee,  to  question  her  as  to  her   reVpj 
principles;  and  she  had  just  admitted,  that  she  seldom  went  to  any  place  of  wor , 
and  was  inclined  t(i  doubt  the  Christian   relij.'inn,  when   Ijawrence,  J.,  after    \\\^ 
inquired  (jf  the  counsel  for  the  prasecutiou,  whether  they  had  any  further   ov'ne 
to  ofler  of  force  in  the  county  of  Oxford,  and  been  t«ild  by  them  that  they  hi».ot, 
said,  that  he  was  of  opinion  the  ciise  should  not  proceed  any  farther.      Tho    Vned 
Jnd^e  then  addressed  himself  to  the  jury,  and  told  them,  that,  in  order  to  eoitutc 
the  oft'enec  with  which  the  prisoners  were  charired,  there  mu^t  be  a  foreibb'ikm;:, 
and  a  continuance  of  that  force  into  the  c<»unty  where  the  dililenieiit    tak  place, 
and  where  the  indictment  is  preferred;  that  in  the  present  ease,  thdii^li  jere  ap- 
peared clearly  to  have  been  force  used  for  the  purpt»s(;  of  takinj;  tlu'  itMecutrix 
from  her  house,  yet,  it  apjKiared  also,  that  in  the  course  of  the  jinirtyahe  con- 
sented, as  she  did  not  ask  for  assistance  at  the  inns,  turnpike  jrates.  «\;.,  "where  she 
had  (ipjx)rtunities;  and  that,  as  she  was  unable  to  fix  times  or  ])hu!i'  with  anv  pre- 
cision, this  C(Hisent  probably  ttM»k  place  betore  the  parties  came  ino  the  county  of 
Oxford;  and  that  they  must  thereibre  acquit  the  prisoners. (;«) 

Upjm  an  indictment  for  abduction  on  the  9  Geo.  -L  c.  31,  B  19,  it  must  have 
been  proved  that  the  prisoner  took  away  the  W(unan  from  modves  of  lucre,  but  his 
expressions  relative  to  lier  j)roperty  were  (^vidence  that  h<s  was  actuated  by  sueh 
motives.  Upon  an  indictment  ibr  havinj^  feloniously  and  from  motives  of  lucre 
taken  away  and  detained  M.  K.  against  her  will,  she  bavin*:  a  future  interL»st  in 
certain  i)ersonal  projx»rty,  containinjr  a  count  with  intent  to  marry,  and  a  count  with 
*<um  '"^^*"^  ^^^  deiile,  it  ai)j)eared  *that  the  pri.soner  had  taujrht  M.  K.  music,  and 
'^  J  had  paid  his  addresses  to  her,  which  were  favorably  received  by  her.  but 
which  her  relatives  insisted  upon  her  breaking:  off,  and  by  their  advice  she  wrote  to 
the  prisoner  to  tell  him  that  tlie  intimacy  must  ceitsc  for  ever.  One  day  when  she 
was  walkinjjj  out  the  pri.soner  came  in  a  gig,  got  out.  came  behind  licr,  and  having 
placed  his  hand  on  her  shoulder  carried  her  in  his  arms  tt)  tlie  gig,  she  struggling 
and  screaming  all  the  time;  he  was  doing  so.  He  then  drove  away  with  her,  but 
was  pursued  and  overtaken  at  a  distance.  She  was  cross-examined  with  a  view  to 
show  that  she  had  consented  to  the  abduction.  M.  K.  would,  on  her  attainin*:  the 
age  of  twenty-one,  be  entitled  to  the  sum  of  2100/.,  and  the  prisoner  had  siiid  that 
he  knew  she  would  be  entitled  to  2UU/.  a  year.  It  was  contended  that  if  the  pri-^^imer 
carried  her  off  even  against  her  own  consent  to  make  her  his  wife  fn»m  affection  to 
her  ]»ei"sim.  and  not  as  tlie  means  of  getting  at  her  property,  the  offence  was  not 
proved.  ■  In  Nrx  v.  Wnki'fit'Ii/j{j)  the  j>arties  had  no  previous  intimacy,  and  there- 
fore all  inducement  to  the  act  arising  from  real  passion  and  affection  was  out  of  the 
questioTi ;  and  the  alMluction  in  that  instance,  as  well  us  in  almost  ever}'  other  which 
had  been  the  subject  of  penal  incjuiry.  could  be  aceount^Hl  for  on  no  other  grouuds 
than  those  of  cold  and  sordid  calculation,  to  get  |Kwsession  of  a  lady's  prr»perty  by 
first  ol)taining  possession  of  her  person.  Parke,  13.,  ''  I  agree  with  the  leami'd 
coun.sel  for  the  prisoner,  that  there  is  a  great  distinction  between  this  case  and  the  ' 
case  of  N(x  v.  Wakrfidil^  as  there  was  not  in  that  case  any  ])rovious  intimacy 
betwtH'U  the  parties.  I  also  agree  with  him  as  ti)  his  argument,  that  if  all  the  other 
requiMtes  of  the  statute  constituting  the  offence  are  satisfied,  and  tho  evidence  of 
the  motive  being  tho  base  and  sordid  one  of  lucre  is  ansatisfactory  or  insufficient,  it 
will  W  your  duty  to  acquit  the  pri.soner  of  the  charge  of  fehiny.  It  is  clearly  made 
out  that  Miss  Ellis  is  entitled  t4)  personal  property,  and  that  the  prisoner  took  her 
away  with  the  int<?ntion  of  marrying  her;  and  I  think  that  the  other  count  may  be 
entirely  laid  out  of  your  consideration,  as  there  is  no  ovidcnco  of  it  whatever.     You 

{9)  Kcx  V.  Lockhart  and  Loudon  Gordon,  cor.  Lawrence,  J.,  Oxford  Lent  Abs.  1804.  Ai 
T  timl  iliis  case  tVeipiontly  referred  to  in  the  text-books,  I  have  thought  it  better  to  retiin 
it  in  this  edition.     C.  S   G. 

(/)  Pout,  p.  950. 
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"will  therefore  say,  whether  the  proseeutrix  being  a  lady  entitled  to  projwrty,  the 
prisoner  either  took  her  away  or  detnined  her  a^inst  her  will,  with  the  intent  of 
marrying  her,  but  for  the  base  purpose  of  getting  possession  of  her  property ;  and 
if  you  come  to  the  conclusion  that  that  was  so,  it  will  be  your  duty  tu  find  him 
guQty  of  the  felony.  With  respect  to  the  motives  of  the  prisoner,  evidence  hns 
been  given  of  expressions  used  by  the  prisoner  respecting  the  property  of  Miss  KHis, 
such  as  his  having  t<^Id  one  of  the  witnesses  that  he  had  seen  Mr.  Whitwt^irs  will, 
and  that  she  would  be  entitled  to  2001.  a  year.  Thc^o  expressions  are  im].M)rtant 
for  you  to  consider,  in  order  to  your  forming  a  judgment  whether  the  prisoner  was 
actuated  by  motives  of  lucre  or  not.  Unless  you  are  satisfied  that  such  a  motive 
prompted  him  to  take  away  the  prosecutrix  against  her  will,  he  is  entitled  to  be 
aoquitt€d  of  the  felony." (w) 

It  was  resolved,  that  an  indictment  for  this  offence  upon  the  repealed  statute, 
ought  expressly  to  set  forth  that  the  woman  taken  *away  had  lands  or  goods,  r*qir) 
or  was  heir  apparent,  and  that  the  taking  was  against  her  will ;  and  that  it  >- 
was  for  lucre;  and  also  that  she  was  married  or  defiled;  such  statement  being  neces- 
sary to  bring  a  case  within  the  preamble  of  that  statute,  to  which  the  enacting  clause 
clearly  referred  in  speaking  of  persons  taking  away  a  woman  ^'  so  against  her  w^ill.'\tr) 
But  it  was  said  not  to  have  bcHsn  necessary  to  state  in  the  indictment,  that  the  taking 
was  with  an  intention  to  marry  or  defile  the  party,  because  the  words  of  the  statute 
did  not  require  such  an  intention,  nor  did  the  want  of  it  in  any  way  lessen  the  in- 
jury.(x)  In  an  indictment,  however,  upon  the  2-4  &  25  Vict.  c.  100,  the  allegation 
as  to  the  int^^nt  will  be  necessary. 

It  a])pears  to  have  l>cen  considered  as  clear,  that  a  woman  taken  away  and  married 
might  be  a  witness  against  the  offender,  if  the  force  were  continuing  upon  her  till 
the  marriage:  and  that  she  might  herself  prove  such  continuing  force ;(,y)  for 
though  the  offender  was  her  husband  ife/nrto,  he  was  no  husband  ih'  jurf,  in  case 
the  marriage  was  actually  against  her  will.Cz)  It  seems,  however,  to  have  been 
questioncnl  how  far  the  evidence  of  the  inveigled  woman  would  be  allowed,  in  ca.ses 
where  the  actual  marriage  was  good,  by  her  consent  having  been  obtained  all(T  for- 
cible abduction. (^)  But  other  authorities  appear  to  agree  that  it  should  be  admit ti'd, 
even  in  that  case;  cstoemuig  it  absurd  that  tlie  offender  should  thus  take  advantage 
of  his  own  wn.>ng,  and  that  the  very  act  of  marriage,  which  w^as  a  principal  ingredi- 
ent of  hLs  crime,  should  (by  a  forced  c<mstruction  of  the  law)  be  made  use  of  to  stop 
the  mouth  of  the  most  material  witness  against  him.(//)  And  where  the  niarriage 
was  against  the  will  of  the  woman  at  the  time,  there  does  not  seem  to  be  any  g(M)d 
ground  upon  which  her  competency  could  be  objected  to,  though  she  might,  have 
given  her  subsequ«Mit  as.sent.(f)  It  also  ap]H^ars  to  have  Wn  ruled  upon  di?bat4»,  in 
one  case,  that  a  wife  was  a  competent  witness  for  as  well  as  against  her  husband,  on 
the  trial  of  an  indictment  for  thLs  offence,  although  she  had  coliabite<l  with  him  from 
the  day  of  her  marriage. (r/) 

And  it  has  since  been  held  that  a  wife  is  competent  against  her  husband,  in  all 

(m)  Uoff.  P.  Biirratt,  9  0.  A  P.  387  (.^8  E.  G.  L.  R.). 

(»r)  1  JlAwk.  P.  {].  c.  41,  8.  4;   1  Hale  «<;0;  4  IJlar.  Com.  209;   12  Co.  21,  100. 

(jT)  Fulwoo(r.s  capo,  Oo.  ('ar.  488,  ante^  943.  It  issairl,  however,  in  1  Hule  •;«;0,  Ili.it  the 
wonU  fa  intentione  ad  ijnam  mariUmdum  are  usually  added  in  indietmentri  on  this  statute, 
and  that  it  was  safest  so  to  do. 

(v)  Fulwood's  case,  Cro.  Car.  488 ;  Brown's  case,  1  Ventr.  243 ;  Swendson's  case,  5  St. 
Tri'.  4r,»;, 

(z)  I  Hale  OflO,  GOl  ;  4  Blac.  Com.  200. 

{a)  1  Hale  661,  where  the  author  observes,  upon  Brown's  case,  antp^  note  (_v).  that  some 
of  the  reasons  why  the  woman  was  sworn  and  f^ave  evidence  were,  that  tliiTo  was  no  co- 
habitation, and  that  there  was  concurrinji^  evidence  to  ))rove  the  whole  \\\v\  :  but  that  if 
she  had  freely  and  without  constraint,  lived  with  the  person  who  married  her  lor  any 
considerahU  time,  her  examination  in  evidence  might  have  been  more  questionable. 

(6)  4  Blac.  Com.  209. 

(r)  1  Kast  P.  G.  c.  11,  s.  5,  p.  454. 

(d)  Perry's  case,  Bristol  1794 ;  1  Hawk.  P.  G.  c.  41,  i.  13 ;  and  in  1  East  PrG  c.  11,  b.  5, 
p.  4:'i5,  the  learned  author  says,  *'  I  conceive  It  to  be  now  leitlcd,  that  in  all  cases  of  per- 
■onal  injuries  committed  by  the  hnsband  or  wife  against  each  other,  the  injured  party  is 
an  admiifsible  witness  against  the  other."  And  see  pc9i,  Boole  on  Evidence.  In  Perry's 
case  no  force  was  used,  see  per  UuUock,  B.,  Wakefield's  CMe,  2  Lew.  280. 
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cases  affocting  her  liberty  and  persoD.  An  heiress  was  obtained  possession  of  by 
means  i^f  a  fraudulent  letter,  and  carried  by  a  circuitous  route  to  Gretna  Green, 
*Q^m  ^'^*^''*^'  kv  nieans  *of  false  representations,  she  was  prevailed  upon  to  go 
^  through  the  ceremony  of  a  Scotch  marriage,  and  consent  to  become  the  wife 
of  one  of  the  persons  who  had  carried  her  away.  Upon  an  indictment  for  conspiring 
to  commit  a  violation  of  the  3  Hen.  7,  c.  2,  and  4  &  5  Ph.  &  M.  c.  8  (now 
repealed"),  it  was  proposed  to  call  her  as  a  witness  for  the  prosecution,  and  she  was 
objected  to  on  the  jrround  that  the  marriage  was  valid,  and  con8e(|uently  she  was 
incompi.'tvnt.(f?)  She  was,  however,  examined,  and  afterwnnls  a  member  of  the 
Scotch  bar,  who  stated  that  it  was  a  valid  marriage  acecording  to  the  law  of  Scot- 
land. Hullock,  B. :  "A  wife  is  competent  against  her  husband,  in  all  cases  affect- 
ing her  liberty  and  person.  This  was  decided  in  Lord  Audle^s  case^(^/)  having 
been  before  that  time  for  a  long  while  doubted ;  but  it  has  since  been  established,  by 
a  long  series  of  cnses,  that  she  may  prosecute;,  exhibit  articles  of  the  peace,"  &c.  "I 
am  not  convinced,  by  what  has  been  said,  that  this  marriage  is  valid  in  Scotland. 
If  it  is  not.  the  witness  is  admissible,  of  course.     If  not,  1  still  think  her  80."(  r/) 

The  unlawful  abduction  of  a  girl  under  the  age  of  sixteen  from  her  parents,  or 
persons  having  the  charge  of  her,  is  an  offence  of  the  degree  of  misdemeanor.  By 
the  24  &  25  Vict.  c.  100,  s.  55,  "  Whosoever  shall  unlawfully  take  or  cause  to  be 
taken  any  unmarried  girl,  being  under  the  age  of  sixteen  years,  out  of  the  posses- 
sion and  against  the  will  of  her  father  or  mother,  or  of  any  other  person  having  the 
lawful  care  or  charge  of  her,  shall  be  guilty  of  a  misdemeanor,  and  being  conwted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor."(A) 

The  construction  upon  some  parts  of  the  repealed  statutes,  4  &  5  Ph.  &  M.  c.  8, 
and  9  Geo.  4,  c.  31,  may  still  be  worthy  of  observation. 

It  was  decided,  that  the  taking  away  a  vutural  davghter  under  sixteen  years  of 
age,  from  the  care  and  custody  of  her  putative  father,  was  an  offence  within  the  4  & 
5  Ph.  &  M.  c.  8.(i)  It  was  also  holden  that  a  mother  retained  her  authority,  not- 
withstanding her  marriage  to  a  second  husband ;  and  that  the  assent  of  the  second 
husband  was  not  material. (A-)  In  the  last  case  it  was  also  ruled,  that  the  fourth  sec- 
tion of  the  statute  extended  only  to  the  custody  of  the  father,  or  to  that  of  the 
mother  where  the  father  had  not  disposed  of  the  custody  of  the  child  to  others.(/) 
In  a  ca.se  where  a  widow,  fearing  that  her  daughter,  who  was  a  rich  heiress,  might 
be  seduced  into  an  improvident  marriage,  placed  her  under  the  care  of  a  female 

♦O'lll  ^'■*^*"^j  ^'^*^  ^^^  *^^^^  ^^^  8^°  ^vom  abroad,  and  married  him  openly  in  the 
^  church,  and  during  canonical  hours,  to  the  heiress,  before  she  attained  the 
age  of  sixteen,  and  without  the  consent  of  her  mother,  who  was  her  guardian ;  it 
was  holden,  that  in  order  to  bring  the  offence  within  the  statute,  it  must  appear 
that  some  artifice  was  used ;  that  the  elopement  was  secret ;  and  that  the  marriage 
was  to  the  disparagement  of  the  family. (m)  But  on  this  case  it  has  been  remarked, 
that  no  stress  appears  to  have  been  laid  upon  the  circumstance  of  the  mother  having 
placed  the  child  under  the  care  of  the  friend,  by  whose  procurance  the  marriage  was 
effected;  and  that  it  deserves  good  consideration  before  it  is  decided  that  an  offender, 
acting  in  collusion  with  one  who  has  the  temporary  custody  of  another's  child,  for 
a  special  purpose,  and  knowing  that  the  parent  or  guardian  did  not  consent,  was  not 
within  the  statute;  for  that  then  every  schoolmistress  might  dispose,  in  the  same 


called,  she  should  be  called. 

(/)  3  How.  St.  Tr.  413. 

(g)  Wakefield's  case,  2  Lew.  279,  Hullock,  B. 

\h)  This  cliiu.se  is  taken  from  the  9  Geo.  4,  c.  31,  8.  20,  aud  10  Geo.  4,  c.  34,  s.  24  (I.). 
As  to  hard  labor,  &c.,  see  an/r,  p.  900.  As  to  counsellors  and  aiders,  see  sec.  67,  afi/<,  p. 
881.     The  Act  extends  to  Ireland,  but  not  to  Scotland. 

(0  Rex  r.  Cornforth,  2  Str.  11G2  ;  1  Hawk.  P.  C.  c.  41,  8.  14;  Rex  v.  Sweeting,  1  East 
P.  C.  c.  11,  s.  0,  p.  457. 

(*;  Ratcliffe's  case,  3  Co.  39.  (/)  Id.  Ibid. 

(m)  Hicks  v.  Gore,  3  Mod.  84;  1  Hawk.  P.  C.  c.  41,  8.  11. 
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manner,  of  the  children  committed  to  her  care.(n)  It  has  heen  said  that  there 
must  he  a  continued  refusal  of  the  parent  or  guardian ;  and  that  if  they  once  agree 
it  is  an  assent  within  the  statute,  notwithstanding  any  subsequent  dissent ;(o)  but 
this  was  not  the  point  in  judgment;  and  it  has  been  observed  that  it  wants  further 
confirmation. (/>) 

It  seems  that  it  was  no  legal  excuse  for  this  offence  that  the  defendant,  being  re- 
lated to  the  lady's  father,  and  frequently  invited  to  the  house,  made  use  of  no  other 
seduction  than  the  common  blandishments  of  a  lover,  to  induce  the  lady  secretly  to 
elope  and  marry  him,  if  it  appeared  that  the  father  intended  to  marry  her  to  another 
person,  and  so  that  the  taking  was  against  his  consent. (9) 

And  the  prohibition  being  general,  the  want  of  a  corrupt  motive  was  no  answer 
to  the  criminal  charge,  (r)  It  seems  that  if  an  indictment  or  information  upon  this 
statute  stated,  that  the  defendant,  "  being  above  the  age  of  fourteen  years,  took  one 
A.,  then  being  a  virgin  unmarried,  possessed  of  moveable  goods,  and  seised  of  lands 
of  great  value,  out  of  the  custody  of  her  mother,"  &c.,  the  word  heing  was  a  suffi- 
cient averment  of  the  facts  which  follow. («) 

On  an  indictment  for  the  abduction  of  a  girl  under  sixteen  years  of  age,  it  ap- 
peared that  the  prisoner  pretended  that  he  had  heard  of  a  place  for  the  girl ;  the 
mother  said  that  the  child  was  too  young,  being  only  between  ten  and  eleven  years 
of  age ;  but  the  prisoner  said  she  was  quite  old  enough,  for  he  only  wanted  her  to 
go  to  Southampton  with  a  lady  who  was  ill,  to  nurse  a  baby  which  she  had,  and  to 
go  on  errands.  The  prisoner  called  the  same  day  and  took  the  child  away,  saying 
the  lady  was  too  ill  to  come  herself.  He  did  not,  however,  take  her  to  any  lady, 
but  kept  her  with  him  from  Monday  to  Friday,  and  slept  with  her  every  night,  and 
then  took  her  home.  The  father  proved  that  he  parted  with  *the  child  on  r*qe9 
the  ropresentition  that  she  was  to  go  to  live  with  a  lady,  which  he  believed  ^ 
to  be  true.  On  the  part  of  the  crown,  it  was  urged  that  the  amsent  of  the  father 
having  been  obtained  by  the  fraudulent  representations  of  the  prisoner,  was  no  con- 
sent at  all ;  for  the  prisoner,  it  was  urged  that  the  abduction  was  not  complete,  for 
the  child  was  brought  back ;  if  this  were  an  abduction,  any  seducing  away  of  a  girl 
for  an  hour  would  be  an  abduction;  there  was  no  intention  shown  to  deprive  the 
parents  of  the  child.  Gurney,  B.,  left  it  to  the  jury  to  say  whether  the  father  was 
induced  to  part  with  the  possession  of  the  child  by  the  fraudulent  representations 
made  by  the  prisoner. (/) 

Where,  on  the  trial  of  a  similar  indictment,  it  appeared  that  the  girl  was  in  ser- 
vice and  had  been  sent  by  her  mistress  to  the  work-house  for  bread,  and.  as  she  was 
coming  back  she  saw  the  prisoner,  whom  she  had  known  before,  as  they  had  been 
to  school  together,  and  she  asked  her  if  she  would  go  to  London  with  her,  the  pris- 
oner st'iting  that  her  (the  prisoner's)  mother  wanted  a  servant,  and  would  give  her 
(the  girl)  5/.  wages;  there  was  a  little  boy;  she  said,  I,  and  the  boy,  and  herself 
were  to  go  under  the  name  of  Davis,  and  to  pass  for  brother  and  sisters.  She  took 
a  piiK^  off  the  loaf.  I  went  with  her  to  Bilston  because  she  cut  the  loaf,  and  I 
dared  not  go  home,  and  she  aflerwards  accompanied  the  prisoner  towards  London ; 
it  was  urged  that  as  the  child  was  induced  to  go  with  the  prisoner  by  the  false  re- 
presentation that  the  prisoner's  mother  would  employ  her  as  a  servant,  this  was  a 
constructive  taking  within  the  Act.  Parke,  B. :  ''It  is  quite  evident  that  the  Leg- 
islature made  a  distinction  between  an  offence  under  sec.  20  of  the  9  Geo.  4.  c.  31, 
and  under  sec.  21  ;(u)  and  I  am  inclined  to  think,  that  to  bring  a  case  within  see. 

(n)  1  East  P.  C.  c.  11,  8.  6,  p.  457.  (o)  Calthrop  v.  Axtcl,  3  Mod.  169. 

Ip)  1  East  P.  C.  c.  11,  8.  6,  p.  457. 

(q)  Kex  r.  Twisleton  and  others,  1  Lev.  257  ;  s.  c,  1  Sid.  387  ;  2  Keb.  32 ;  1  Hawk.  P. 
C.  c.  41,  s.  10. 

(r)  1  East  P.  C.  c   11,  s.  9,  p.  4.59.     And  sec  the  principles  stated,  ante^  p.  80,  et  s^q, 

(«)  Kex  V.  .Moor,  2  Lev.  179,  s.  p.  ;  Rex  v.  Boyal,  2  Burr.  832  ;  1  Hawk.  P.  C.  c.  41,  8.  9. 

(/)  RcK.  V.  Hopkins,  C.  &  M.  254  (41  E.  C.  L.  K.),  Feb.  1842.  The  prisoner  was  con- 
victed, and  the  point  would  have  been  reserved  had  not  the  prisoner  been  convicted  and 
sentenced  on  another  indictment.  The  mother  proved  that  she  would  have  let  the  child 
go  with  the  prisoner  if  he  had  told  her  that  she  was  to  go  and  live  with  him  as  his  ser- 
vant; but  Gurney,  B.,  held  that  this  could  not  aflfect  the  case. 

(t/)  Sees.  55  and  56  of  the  new  Act  correspond  with  sees.  20  and  21  of  the  9  Geo.  4,  c. 
31,  bee  p.  950  and  p.  966. 
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20,  there  must  be  an  actual  taking  or  causing  to  be  taken  away;  and  a  mere  decoy- 
ing or  enticement  away,  which  would  be  an  offence  within  sec.  21,  would  not  con- 
stitute one  under  sec.  20."(t;) 

But  where,  on  a  similar  indictment,  it  appeared  that  a  girl  between  fifleen  and 
sixteen  years  of  age,  residing  in  her  father's  house,  went  to  the  window  of  a  loft,  to 
which  she  had  access  from  her  bedroom  window,  and  there  found  a  ladder  reared 
up  against  the  window,  and  went  down  the  ladder,  which  the  prisoner  held  for  her 
to  descend,  and  which  she  expected  to  find  at  the  window,  as  she  had  previously 
arranged  with  the  prisoner  to  briug  the  ladder  and  to  elope  with  him,  but  he  had 
never  proiXKsed  it  to  her;  she  went  away  with  the  prisoner,  who  was  eighteen  years 
old,  and  cohabit4?d  with  him  for  three  weeks :  it  was  submitted  that  there  was  no 
taking  or  causing  to  be  taken  within  the  meaning  of  the  Act,  and  the  previous  case 
,HQ-on  was  relied  on  ;  Atcherley,  *Serjt.,  "  It  is  said  here  that  there  was  no  taking, 
J  because  the  girl  was  willing  to  go ;  to  support  that  view  of  the  case  it  mu^t 
be  contend(Hl  that  there  never  can  be  a  taking  within  this  enactment  where  the  girl 
is  a  consenting  party.  But  it  appears  to  me  that  if  a  man  takes  a  girl  under  sixteen 
from  her  father's  house,  under  the  circumstances  that  have  been  proved  here,  that 
is  an  unlawful  taking  within  the  meaning  of  this  Act."  It  was  then  contended 
that  the  prisoner  probably  did  not  know  that  the  girl  was  under  sixteen  years,  as 
her  appearance  led  to  the  supposition  that  she  was  older ;  but  Atcherley,  Serjt., 
told  the  jury,  *'  With  respect  to  the  prisoner  not  knowing  that  the  girl  was  under 
sixteen,  I  hold  that  the  case  is  within  the  Act  if  the  girl  was,  in  fact,  not  sixteen 
years  of  age,  and  that  a  person  taking  her  away  does  so  at  his  peril.  By  her  ap- 
pearance and  her  forwardness — for  she  made  the  proposal  to  elope — the  prisoner 
might  have  taken  her  for  more  than  sixteen,  but  that  is  no  ground  of  defence,  how- 
ever it  may  be  matter  of  mitigation.  My  opinion  is,  that  if  this  girl  was  under 
sixteen  years  of  age,  and  the  prisoner  knew  her  to  be  under  the  care  of  her  father, 
and  made  a  bargain  with  her  to  take  her  away,  and  did  so,  this  is  a  case  within  the 

Act."(W7) 

Where,  on  a  similar  indictment,  it  was  proved  that  the  prisoner  was  in  the  service 
of  the  prosecutor,  and  that  having  had  connection  with  his  daughter,  a  girl  under 
sixteen,  she  became  in  the  family  way,  and  told  the  prisoner  of  it,  saying  that  she 
was  ashamed  to  face  her  father  any  more,  and  that  it  was  her  intention  to  leave  her 
home ;  the  prisoner  said,  if  she  quitted  the  house  he  would  do  the  same,  and  it  was 
thereupon  agreed  between  them  that  they  should  go  together ;  and  they  accordingly 
both  quitted  the  house,  the  girl  taking  nothing  with  her  except  her  clothes :  it  i^as 
objected  that  there  was  no  such  taking  away  by  the  prisoner  as  to  bring  the  case 
within  the  Act :  for  the  girl  was  the  moving  party,  and  the  prisoner  only  assente<i 
to  her  proposal.  Alderson,  B. :  "I  am  of  opinion  that  the  case  is  within  the  Act, 
and  that  the  prisoner  has  been  guilty  of  the  offence  of  taking  this  girl  from  the 
possession  of  her  father,  even  though  the  proposal  for  their  flight  may  have  ema- 
nated from,  and  been  suggested  to  him  by,  the  girl.  Under  these  circumstances,  I 
think  the  requisites  of  the  section  have  been  complied  with.  Whenever  a  man  and 
girl,  within  the  statutable  ago,  go  away  together  from  the  house  and  possession  of 
the  father  of  the  girl,  I  am  of  opinion  that  there  is  a  taking  away  of  the  girl  on  the 
part  of  the  man,  no  matter  whether  the  proposal  to  leave  the  house  emanated  from 
the  man  or  the  girl  in  the  first  instance. "(ac) 

Where  on  a  similar  indictment  it  appeared  that  the  girl  was  between  fifteen  and 
sixteen  years  of  age,  and  the  prisoner  had  for  several  months  corresponded  with 
her,  and  paid  her  the  attentions  of  a  lover,  though  he  was  a  married  man,  and  had 

(v)  Rej?.  V.  Meadows,  1  C.  &  K.  399  (47  E.  C.  L.  R.),  Spr.  Asa.  1844.  Coleridge,  J., 
agreed  with  Parke,  B.,  in  this  decision.  It  is  to  be  observed  that  in  this  case  the  girl  wu 
out  at  service  ;  but  there  was  ar  count  alleging  the  taking  away  to  be  from  her  mistress. 
The  statement  of  this  case  is  framed  from  the  report  in  C  k  K.,and  the  note  of  Parke,  B., 
Dears.  C.  C.  161  (a). 

(tr)  Reg.  V.  Robins,  1  C.  ^  K.  456  (47  E.  C.  L.  R.),  Snm.  Ass.  1844.  Atcherley,  Serjt, 
afterwards  stated  that  he  had  mentioned  the  case  to  Tindal,  G.  J.,  and  that  he  was  of 
opinion  that  the  direction  to  the  jury  was  right,  and  that  there  was  a  taking  of  the  girl 
within  sec.  20. 

(r)  Reg.  V.  Biswell,  2  Cox  C.  C.  279,  Sum.  Ass.  1847. 
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8Ddeavorcd  to  persuade  her  to  leave  her  home,  where  she  was  living  with  her  parents, 
and  ultimately  prevailed  upon  her  to  meet  him  at  a  place  '"in  the  villag(7  r^tcn^  i 
where  they  were  both  living,  which  accordingly  she  did,  when  they  lefl  the  •- 
village  together.  There  was  no  suggestion  of  any  force  or  fraud  used  by  the  prisoner 
in  inducing  the  girl  to  consent  to  elope  with  him.  It  was  urged  that  there  was  no 
taking  within  the  meaning  of  the  Act,  as  the  girl  went  voluntarily  with  the  prisoner, 
and  Reg,  v.  Mea<fows(y')  was  relied  upon ;  for  the  crown,  Reg.  v.  Robins  and  R^g. 
V.  Bisv:vU{z)  were  cited.  Maole,  J. :  "  If  the  construction  apparently  put  upon  the 
statute  in  Rt-g,  v.  Meadows  be  the  right  construction,  the  Act  can  hardly  ever  be 
violated,  except  in  the  case  of  children  in  arms.  It  rarely  or  never  happens  that 
the  abductor  takes  away  a  girl  of  fourteen  or  fifteen  in  his  arms,  or  upon  his  back ; 
so  that  such  an  interpretation  would  make  the  statute  inoperative.  The  law  throws 
a  protection  about  young  persons  of  the  sex  and  within  the  age  specified  by  the 
statute.  It  has  been  determined  by  the  Legislature,  that  at  that  age  young  females 
are  not  able  to  protect  themselves,  or  give  any  binding  consent  to  a  matter  of  this 
description.  It  is  therefore  quite  immaterial  whether  the  girl  abducted  consent  or 
not ;  if  her  family,  that  is  to '  say,  those  who  under  the  statute  may  lawfully  have 
the  possession  and  control  over  her,  do  not  consent  to  her  departure,  the  offence  is 
couipletcd.**(a) 

Upon  a  similar  indictment,  it  appeared  that  the  prisoner  had  stated  to  the  father 
that  he  intended  to  emigrate  to  America,  and  a  short  time  before  his  departure  he 
had  privately  persuaded  the  girl,  who  was  between  twelve  and  thirteen,  to  go  with 
him  to  America,  and  on  the  morning  of  his  departure  he  had  secretly  told  her  to 
put  her  things  in  a  bundle,  and  to  walk  to  a  place  where  he  would  meet  her ;  she 
did  so,  and  the  prisoner,  having  parted  with  her  father  in  a  road,  met  her  at  the 
place  appointi>d,  and  they  travelled  together  to  London,  where  he  was  apprehended, 
and  then  said  he  had  paid  the  girl's  passage  to  London,  and  was  going  to  take  her 
to  America.  For  the  prisoner  it  was  urged  that  as  the  girl  went  voluntarily  there 
was  no  taking  within  the  meaning  of  the  statute,  and  Reg.  v.  Meadows  was  cited.(6) 
Reg.  V.  Robins(c)  was  cited  on  the  other  side,  and  it  was  stated  that  Maule,  J.,  at 
a  previous  assize,  had  declined  to  act  on  Reg.  v.  Meadows.  Coleridge,  J.,  overruled 
the  objection,  and  told  the  jury  that  the  girl  was  in  the  father's  possession  while  in 
his  house,  although  he  was  not  actually  in  it ;  that  the  taking  need  not  be  by  force, 
nor  against  the  girl's  will ;  and  that  if  the  prisoner  by  persuasion  induced  her  to 
leave  her  father's  roof  against  his  will,  in  order  to  her  going  with  him  to  America, 
the  case  was  within  the  statute ;  and,  upon  a  case  reserved,  it  was  held  that  the 
conviction  was  right.  In  a  case  like  the  present  the  taking  need  not  be  by  force, 
actual  or  constructive,  and  it  is  immaterial  whether  or  not  the  girl  consents.  The 
Act  was  passed  to  protect  parents  and  others  having  the  lawful  charge  or  custody, 
and  it  is  therefore  immaterial  whether  the  taking  be  with  or  without  the  consent  of 
the  girl.  And  as  to  the  taking  of  the  girl  out  of  the  possession  of  the  father,  a 
manual  possession  is  not  necessary ;  if  the  girl  be  a  ^member  of  the  family,  r^Qse 
and  under  the  father's  control,  there  is  a  sufficient  possession.  If  a  girl  *- 
leaves  her  father's  house  for  a  particular  purpose,  with  his  sanction,  she  cannot 
legally  be  said  to  be  out  of  his  possession.  Here  the  father  had  possession  until  the 
very  act  of  taking.(r/) 

(y)  Supra,  p.  952.  (2)  Supra,  p.  953. 

(a)  Reg.  0.  Kipps,  4  Cox  G.  C.  167,  Spr.  Ass.  150.    See  infra,  note  {d). 

\b)  Supray  p.  052.  (c)  Supra^  p.  953. 

id)  Rcf?.  V.  Mankletow,  Dears.  C.  C.  159,  Spr.  Ass.  1853.  Supposing  the  f^irl  to  have 
abandoned  her  father'^  possession,  and  the  prisoner  then  to  take  her  away,  it  would  not 
come  within  the  statute.  But  supposing  she  conditionally  abandoned  the  possession  of 
her  father  under  the  impression  that  the  prisoner  would  be  at  a  certain  point  to  take  her 
away,  that  would  not  be  a  determination  of  the  father's  possession.  Per  Parke,  B.,  Ibid. 
On  Uc^.  V.  Meadows  being  cited,  Jervis,  G.  J.,  observed  that  *'  the  girl,  by  voluntarily 
going  from  her  father's  house,  may  have  severed  the  possession  of  the  father,  and  so  could 
not  be  said  to  be  taken  out  of  the  possession  of  her  father.  I  do  not  find  that  in  Reg.  v, 
Kipps  that  point  was  brought  before  my  brother  Maule's  mind ;  and  at  the  end  of  his 
judgment  he  added,  "  I  do  not  think  the  case  of  Reg.  v.  Kipps  interferes  at  all  with  the 
decision  in  Reg.  v.  Meadows." 
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Where  on  a  similar  indictment  against  a  man  and  a  woman,  it  appeared  that  the 
girl  had'become  acquainted  with  the  female  prisoner,  and  at  her  house  met  the  male 
prisoner,  and  she  and  the  prisoners  met  frequently,  and  at  last  she  lefl  her  fathers 
house,  as  she  said,  to  go  for  a  walk,  at  the  same  time  saying  that  she  should  return 
in  an  hour,  hut  she  did  not  return  ;  and  the  same  evening  her  brother  went  to  the 
house  of  the  female  prisoner,  who  denied  having  seen  her ;  and  it  was  afterwards 
discovered  that  she  had  leil  the  same  night,  and  she  was  afterwards  found  in  a  low 
lodging  together  with  the  male  prisoner ;  the  girl  had  taken  some  wearing  apparel 
to  the  house  of  the  female  prisoner  the  day  before  she  left  home,  and  she  had 
advised  her  to  go  away  with  the  male  prisoner ;  it  was  contended  that  there  was 
nothing  to  show  that  the  girl's  going  away  was  not  entirely  voluntary.  Wightman, 
J.,  told  the  jury,  that  "this  offence  is  complete  under  the  statute  which  creates  it 
without  any  refiirence  to  the  object  for  which  the  girl  may  be  taken.  You  must  be 
satisfied  that  the  girl  was  under  sixteen  years  of  age,  and  that  her  father  wa^  unwil- 
ling that  she  should  go  away,  and  it  must  be  assumed  to  be  so,  if  it  appears  that, 
had  he  been  asked,  he  would  have  been  refused  his  consent.  You  must  also  be 
satisfied  that  the  prisoners,  or  one  of  them,  t<K)k  the  girl  out  of  the  possession  of  her 
father.  For  this  purpose  a  taking  by  force  is  not  necessary ;  it  is  sufficient  if  such 
moral  furce  was  used  as  to  create  a  willingness  on  the  girl's  part  to  leave  her  father's 
house.  If,  however,  the  going  away  was  entirely  voluntary  on  the  part  of  the  girl, 
the  prisoners  would  not  be  guilty  of  any  offence  under  this  statute."(c) 

An  indictment  charged  that  F.  Burroll  fraudulently  allured,  took  away,  and 
dcttiined  Jane  Burrell  out  of  the  possession  of  her  mother,  and  W.  S.  Hyder,  he 
then  having  the  lawful  care  and  charge  of  her,  she  being  under  the  age  of  twenty- 
one  years,  and  having  a  pn.\sent  legal  intijrest  in  real  estates,  with  intent  to  marry. 
&c.,  and  H.  R.  Burrell  was  charged  with  feloniously  aiding,  &c.,  to  commit  the 
felony.  The  prisoners  were  paternal  uncles  of  Jane  Burrell,  who  was  sixteen  years 
old,  and  entitled  to  real  estates  of  the  value  of  £50  a  year.  Her  mother  had  first 
married  the  brother  of  the  prisoners,  and  after  his  death  she  had  married  W.  S.  Hyder. 
Jane  lived  with  her  mother  and  stepfather  till  she  went  to  school  in  January,  18G2, 
where  she  remained  till  August,  18G2,  when  she  returned  to  her  mother's,  and  in 
October  she  went  to  another  school,  whence  she  returned  to  her  mother's  on  December 
20,  in  the  aft'Crnoon ;  she  stayed  half  an  hour,  and  then  left  the  house  alone.  About 
nine  o'clock  that  evening  she  returned,  and  stayed  till  ten,  when  she  again  left 
without  her  mother's  knowledge  or  consent.  She  returned  the  next  morning,  and 
stayed  with  her  mother  about  two  hours,  and  then  went  away  without  her  mother 
knowing  whither.  In  fact,  she  went  to  the  house  of  her  uncle,  U.  11.  Burrell,  and 
she  continued  there  till  January  19,  1863.  She  continued  to  pay  visits  to  her 
mother  for  an  hour  or  two  nearly  every  day  till  the  19th  of  January  In  the  interval 
between  her  coming  homo  from  the  first  and  going  to  the  second  school,  it  had  been 
arranged,  at  her  own  desire,  in  conse((uence  of  her  not  living  happily  with  her  step- 
father and  mother,  that  she  should  live  with  her  mother's  mother  and  bn>ther.  When 
she  came  back  for  the  Christmas  holiday,  she  wished  to  remain  with  her  mother, 
but  the  latter  insisted  on  her  abiding  by  her  own  choice  to  go  to  her  grandmother's 
for  the  holidays,  and  would  not  consent  to  her  staying  with  her  at  her  stepfather's 
house.  On  this  she  went  to  the  house  of  H.  11.  Burrell.  Her  mother,  as  soon  as 
she  discovered  that  her  daughter  was  there,  deJ»ired  her  to  come  to  her  house,  and 
refused  to  let  her  have  her  clothes  unless  she  did  so.  On  the  19th  of  January  F. 
Burrell  and  Jane  Burrell  left  together  by  railway,  and  were  married  the  next  day  at 
Plumstead.  These  occurrenoes  took  place  under  such  circumstances  as  fully  war- 
ranted the  jury  in  finding  that  Jane  Burrell  was  allured  and  taken  away  by  F. 
Burrell,  with  intent  to  marry  her,  and  that  H.  R.  Burrell  aided  in  the  committing 
of  this  act.  It  was  objected — 1 ,  that  there  was  no  evidence  that  F.  Burrell  had 
fraudultntly  allured  away  Jane  Burrell ;  2,  that  there  was  no  evidence  that  she  was 
taken  out  of  the  possession  of  her  mother ;  3,  that  the  indictment  charged  that  she  was 
taken  out  of  the  possession  of  her  mother  and  W.  S.  Hyder,  he  having  then  the  lawful 
charge  of  her,  and  that  it  was  necessary  to  prove  that  she  was  in  his  posscssiou  as  thus 

(«)  Reg.  V,  Handley,  1  F.  &  F.  648,  Sam.  Am.  1858. 
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alleged,  as  well  as  of  her  mother;  hut  the  only  proof  was  that  the  gaardianship  of  her 
person  and  copyhold  estate  had  heen  granted  to  him  when  she  was  admitted  as  tenant 
of  her  copyhold  estate.  Upon  a  case  reserved  it  was  urged — 1,  that  there  was  no 
fraudulent  alluring  away,  and  that  the  mere  alluring  away  was  not  sufficient ;  2, 
there  was  no  e^'idence  that  she  was  taken  out  of  the  possession  of  her  mother ;  3, 
that  the  stepfather  had  not  the  lawful  care  of  the  girl ;  he  had  no  general  guardian- 
ship of  her  person.  In  Ratcliff's  case^  3  Rep.  396,  it  was  held  that  the  consent  of 
the  stepfather  was  wholly  immaterial ;  but  here  the  indictment  alleged  the  step- 
father to  have  the  lawful  custody.  [Pollock,  C.  B.,  "  We  are  all  of  opinion  that 
the  indictment  would  be  supported  by  showing  that  the  girl  was  taken  out  of  the 
possession  and  against  the  will  of  the  mother.  The  rest  might  be  struck  out  as 
surplusage."]  For  the  Crown  it  was  urged,  1,  that  in  this  case  the  statute  did  not 
require  any  evidence  of  fraud,  but,  if  it  did,  there  was  sufficient  evidence  of  fraud ; 
2,  the  girl  was  in  the  possession  of  the  mother ;  she  had  never  abandoned  the  pos- 
session, and  the  mere  right  of  possession  was  sufficient.  .  Pollock,  C.  B.,  ^'The 
Court  is  divided  in  opinion  on  the  facts  of  the  case.  The  opinion  of  the  majority 
is  that  the  facts  do  not  bear  out  the  prosecution,  or,  in  other  words,  that  the  crime 
has  not  been  established  against  the  prisoners.  There  is  no  difference  of  opinion 
as  to  the  law  of  the  case."(fc) 

On  an  indictment  for  taking  A.  Pollard,  a  girl  under  sixteen,  out  of  the  posses- 
si'  n  of  her  father,  it  appeared  that  the  prisoner  lived  near  them,  and  had  known 
her  a  considerable  time.  Six  months  previously  the  father,  hearing  that  the  girl 
went  to  the  prisoner's  house,  remonstrated  with  him  for  encouraging  her  to  go 
there ;  the  prisoner  replied  that  he  did  not  want  girls  for  the  purpose  of  intercourse, 
as  he  was  old  and  under  medical  treatment.  One  Sunday  she  lefl  her  father's 
house  to  go,  as  she  said,  to  the  Sunday-school,  but  did  not  return.  In  fact,  she 
went  to  the  prisoner's  house,  and  was  i'ound  there  a  month  afterwards.  A  youth 
proved  that  the  prisoner  had  told  him  to  bring  that  young  girl  if  he  could.  He 
had  told  a  policeman  that  he  had  the  girl  to  do  his  work,  as  he  had  no  servant. 
The  girl  stated  that  she  had  for  two  years  been  in  the  habit  of  going  to  his  house 
occasionally,  and  that  he  had  tried  to  persuade  her  to  come  and  live  with  him,  and 
had  promised  her  a  new  dress  if  she  came,  and  that  when  she  came  he  promised  to 
provide  for  her  in  his  will,  and  persuaded  her  to  sleep  with  him.  Pollock,  C.  B., 
directed  the  jury  that  if  they  believed  that  the  prisoner  by  promises  or  persuasion 
enticed  the  girl  away  from  her  father,  and  so  got  her  out  of  his  possession,  and  into  his 
own,  they  should  find  him  guilty,  otherwise  if  she  came  without  any  such  previous 
inducement  or  enticement.(  jf  ) 

Where  on  a  similar  indictment  the  prisoner  was  proved  to  have  lodged  in  the 
house  of  the  girl's  father,  and  he  and  the  girl  became  engaged,  and  he  induced  her 
to  go  with  him  to  a  Roman  Catholic  chapel,  where  they  were  married;  but  she  immedi- 
ately returned  to  her  father's  house,  and  continued  to  live  there  as  before ;  and  the 
marriage  had  never  been  consummated ;  the  father  did  not  know  of  the  marriage 
till  two  or  three  weeks  afterwards ;  it  was  urged  that  the  girl  had  never  been  taken 
out  of  her  father's  possession  within  the  meaning  of  the  Act;  it  was  answered  that 
the  marriage  without  the  father's  consent  was  an  abduction  within  the  meaning  of 
the  Act,  and  afler  the  marriage  the  father  had  no  legal  control  *over  the  r«qR<* 
girl.  It  was  held  that  the  case  was  within  the  Act ;  the  girl  could  not  be  *- 
considered  to  be  in  the  father's  possession,  although  she  was  in  his  house ;  because 
she  was  in  the  lawful  possession  of  her  husband,  and  the  father  never  could  have 
the  custody  of  her  in  the  same  sense  as  before  her  marriage.  The  distance  she  was 
taken,  and  the  time  she  was  kept  away^  were  immaterial,  her  husband  having  power 
to  take  her  away,  whenever  he  liked,  and  her  whole  relationship  to  her  father  being 
altered  by  the  marriage. (/) 

Where  on  a  similar  indictment  it  appeared  that  the  prisoner  was  well  known  to 
the  girl,  and  she  had  on  a  former  occasion  slept  with  him  a  whole  night;  and  that 
he  asked  her  if  she  would  mind  going  out  with  him  on  the  Sunday,  and  she 
answered  "no;"  and  on  the  Sunday,  in  fulfilment  of  the  engagement,  she  went 

(«)  Reg.  v.  Burrell,  L.  k  0.  354.  (/)  Regf.  v.  Robb,  4  P.  A  F.  59. 

(/)  K^g-  f*  Baillie,  8  Cox  C.  C.  238,  Jul.  1859.    The  Common  Seijeant  and  Recorder. 
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and  met  the  prisoner,  and  they  went  to  London  together,  and  spent  three  days  id 
visiting  places  of  pfthlic  entertainment,  sleeping  together  at  night,  and  on  Wednes- 
day morning,  on  getting  up,  the  prisoner  said  to  her,  "  I'll  go  to  work,  and  you  go 
home*/'  they  separated,  and  the  girl  went  home;  the  father  swore  that  his  daughter 
was  absent  without  his  knowledge  and  against  his  will.  The  jury  found  that  the 
father  did  not  consent,  and  that  the  prisoner  knew  he  did  not  consent,  and  that  the 
prisoner  took  the  girl  away  with  him  in  order  to  gratify  his  passions,  and  then  allow 
her  to  return  home,  but  not  with  a  view  of  keeping  her  away  permanently ;  and 
upon  a  case  reserved  upon  the  question,  whether,  on  the  facts  so  found,  any  offence 
had  been  committed  under  the  statute,  Erie,  C.  J.,  delivered  judgment :  '•  We  are 
of  opinion  that  the  conviction  must  be  affirmed.  The  statute  was  passed  for  the 
protection  of  parents,  and  for  preventing  unmarried  girls  from  being  taken  out  of 
the  possession  of  their  parents  against  their  will ;  and  it  is  clear  that  no  deception 
or  forwardness  on  the  part  of  the  girl  in  such  cases  can  prevent  the  person  taking 
her  away  from  being  guilty  of  the  offence  created  by  this  section.  The  diflBculty 
which  we  have  is  to  say  what  constitutes  a  taking  out  of  the  possession  of  the 
father.  The  taking  away  might  be  consistent  with  the  possession  of  the  father,  if 
the  girl  went  away  with  the  party  intending  to  return  in  a  short  time ;  but  when  a 
person  takes  a  girl  away  from  the  possession  of  her  father,  and  keeps  her  away 
agtiinst  his  will  for  a  length  of  time,  as  in  this  case,  keeping  her  away  from  her 
home  for  three  nights,  and  cohabiting  with  her  during  that  time,  we  think  the 
evidence  justified  the  jury  in  finding  the  taking  to  be  a  taking  out  oi^  the  possesion 
of  the  father  within  the  meaning  of  the  statute.  The  prisoner  took  the  girl  away 
from  under  her  father's  roof,  and  placed  her  in  a  situation  quite  inconsistent  with 
the  father's  possession.  In  our  judgment,  therefore,  the  jury  were  justified  in  their 
verdict  by  the  evidence  before  them,  which  we  consider  to  be  the  point  submitted 
to  us,  although  the  prisoner  did  not  intend  the  taking  to  be  permanent,  but  when 
his  lust  was  gratified  intended  to  cast  the  girl  from  him.  We  limit  our  judgment 
to  the  facts  of  this  particular  case.  It  may  be  that  a  state  of  facts  might  arise  upon 
♦0^71  ^^^^^  *^^  offence  would  be  complete  in  law  when  the  girl  passed  her  father's 
*  threshold,  *as  where  she  is  taken  away  with  the  intention  of  keeping  her 
away  permanently ;  but  we  mean  it  to  be  understood,  that  although  we  affirm  this 
conviction,  we  do  not  intend  to  say  that  a  person  would  be  liable  to  conviction 
under  the  section  if  it  should  appear  that  the  taking  was  intended  to  be  temporary 
only,  or  for  a  purpose  not  inconsistent  with  the  relation  of  father  and  child.  It  is 
sufficient  for  us  to  say  that  in  this  case  the  conviction  was  justified  by  the  evi- 
dence."(^) 

Where  on  a  similar  indictment  it  appeared  that  the  girl  was  the  younger  sister 
of  the  prisoner's  deceased  wife,  and  had  lived  in  his  house  up  to  the  time  of  his 
wife's  death,  but  on  that  occasion  another  married  sister  had  caused  her  to  be 
placed  under  the  care  of  another  woman,  and  no  improper  motive  was  alleged  against 
the  prisoner,  he  having  alleged  as  his  reason  for  taking  the  child  away  that  he  had 
promised  her  father  on  his  death-bed  to  take  care  of  her;  Cockbum,  C.  J.,  told  the 
jury  that  it  was  clear  that  the  prisoner  had  no  right  to  take  the  child  out  of  the 
woman's  custody.  But  as  no  improper  motive  was  suggested,  it  might  be  concluded 
that  the  prisoner  wished  the  child  to  live  with  him,  and  that  he  meant  to  discharge 
the  promise  he  had  made  to  her  father,  and  that  he  did  not  suppose  he  was  breaking 
the  law  when  he  took  the  child  away.  If  the  jury  should  take  this  view  of  the 
case,  and  be  of  opinion  that  the  prisoner  honestly  believed  that  he  had  a  right  to 
the  custody  of  the  child,  then,  although  the  prisoner  was  not  legally  justified,  he 
would  be  entitled  to  be  acquitted.(A) 

Whore  on  a  similar  indictment  it  appeared  that  the  girl  was  more  than  fifteen, 
but  in  appearance  three  years  older  and  very  prepossessing,  and  lived  with  her 
mother,  a  widow  -,  on  the  evening  of  the  alleged  abduction  she  lefl  her  mother's 
house  at  nine  o'clock  to  spend  the  night  at  a  married  sbter's,  but,  joining  company 
with  another  girl,  they  went  to  a  public-house  and  met  the  two  prisoners,  and  from 

iff)  ^<?g-  *'•  Timmins,  Bell  C.  C.  276.     Only  argued  for  the  crown,  Noir.  1860. 
{k)  Reg.  V,  Tinkler,  1  F.  At  F.  513,  Spr.  Ass.  1859. 
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thence  went  to  another  public-house,  where  they  met  the  prisoners  again  by  appoint- 
ment, and  thence  to  the  farming  premises  of  one  of  the  prisoners,  where  they  re- 
mained till  four  o'clock  in  the  morning;  it  was  then  proposed  that  they  all  should 
go  to  London,  which  they  did,  and  stayed  the  day  there,  and  one  of  the  prisoners 
slept  with  the  girl  and  the  other  with  her  companion,  and  returned  the  next  day. 
The  mother  swore  that  it  was  not  by  her  consent  that  the  girl  had  gone  away,  and 
that  she  had  inquired  everywhere  for  her  without  success ;  but  the  girl  stated  that 
she  occasionally  went  to  dances  at  public-houses,  and  was  occasionally  out  late  at 
night  without  any  one  to  look  after  her,  and  that  her  mother  on  these  occasions  left 
the  door  on  the  latch,  or  came  down  and  let  her  in ;  that  the  prisoner  who  slept  with 
her  was  not  the  first  man  who  had  connection  with  her.  Cockburn,  C.  J.,  directed 
the  jury  that  there  was  no  case  against  the  other  prisoner;  and  as  to  this  prisoner, 
if  they  thought  that  the  mother  had  by  her  conduct  countenanced  the  daughter  in 
a  lax  course  of  life,  by  permitting  her  to  go  out  alone  at  night  and  to  dance  at 
public-houses,  this  was  not  a  case  that  came  within  the  intent  of  the  statute ;  but 
*was  one  where  what  had  occurred,  though  unknown  to  her,  could  not  be  r^iiqRQ 
said  to  have  happened  against  her  will.(t)  ^ 

On  a  similar  indictment  it  appeared  that  the  prisoners  persuaded  the  girl  and 
another,  above  the  age  of  sixteen,  to  meet  them  at  the  railway  station,  and  accom- 
pany them  to  London,  where  they  stayed  a  few  days,  and  then  returned,  the  girl 
going  back  to  her  father's  house;  she  accompanied  the  men  very  readily,  and  had 
been  in  the  habit  of  staying  out  late  at  night,  and  her  conduct  was  generally  bad ; 
it  did  not  appear  that  the  father  had  taken  such  care  of  her,  as  might  have  been 
expected.  It  was  contended  that,  the  words  of  the  Act  being  "  unlawfully  take," 
some  taking  must  have  been  intended  which  was  unlawful  before  the  Act  passed  f 
something  in  the  nature  of  a  trespass  must  have  been  intended ;  and  further,  that  a 
mere  temporary  absence  was  not  sufficient  Pollock,  C.  B.,  held  that  it  was  not 
necessary  to  prove  such  a  taking  as  was  suggested,  and  that  the  taking  proved  was 
sufficient  to  satisfy  the  statute,  and  that  the  second  objection  was  answered  by  Reg, 
V.  Timmins  ;(k)  but  he  had  considerable  doubt  whether  the  statute  was  intended  to 
apply  to  a  case  where  so  much  profligacy  on  both  sides  was  shown.  A  father  is 
bound  to  take  reasonable  care  of  his  child,  and  this  man's  conduct  in  regard  to  the 
management  of  his  daughter  caused  a  doubt  whether  she  was  really  taken  away 
against  the  will  of  her  father. (/) 

Where  on  a  similar  indictment  it  appeared  that  the  girl,  who  was  fourteen  years 
old,  lived  with  her  father,  but  the  prisoners  saw  her  in  the  streets  by  herself,  and 
invited  her  to  go  with  them,  giving  her  drink  to  induce  her,  which  made  her  dizzy 
and  sick ;  and  they  took  her  to  a  lonely  house,  and  there  one  of  them  had  criminal 
intercourse  with  her,  keeping  her  there  all  night;  and  the  next  morning  the  child 
was  found  there  crying;  Martin,  B.,  said :  "  There  must  be  a  taking  out  of  the  pos- 
sesion of  the  father.  Here  the  prisoners  picked  up  the  girl  in  the  streets,  and,  for 
anything  that  appeared,  they  might  not  have  known  that  the  girl  had  a  father. 
The  essence  of  the  ofience  was  taking  the  girl  out  of  the  possession  of  the  father. 
The  girl  was  not  taken  out  of  the  possession  of  any  one."(m) 

It  is  clearly  settled  that  a  father  is  entitled  to  the  custody  of  his  child  until  it 
attains  the  age  of  sixteen,  unless  there  be  some  sufficient  reason  to  the  contrary. 
AVrits  of  habcan  corpus  had  issued  to  J.  Uowse  and  li.  Hopkins  to  bring  up  the 
body  of  a  young  lady,  aged  fifleen  years ;  she  left  her  father's  house,  and  Ilowse 
alleged  that,  at  the  request  of  the  girl's  stepmother,  he  took  charge  of  her,  and  kept 
her  at  his  house  for  some  days ;  that  the  girl  left  his  house  to  go  to  the  house  of  her 
aunt,  and  that  he  had  since  learned  that  she  had  left  her  aunt's  by  direction  of  her 
stepmother,  to  go  to  the  house  of  her  stepmother's  sister ;  and  it  was  held  that  the 
father  was  entitled  to  the  custody  of  the  child,  she  being  fifteen  years  of  ago,  when 
that  child,  without  any  adequate  or  justifying  cause,  desired  to  i^ithdraw  herself 

(i)  Reg.  V.  Primelt,  1  F.  &  F.  50,  Spr.  Ass.  1858. 
[k)  Supray  p.  957. 

(/)  Reg.  V.  Frazer,  8  Cox  C.  C.  446,  Spr.  Ass.  1861.  Pollock,  C.  B.,  after  consulting 
WiUiatus,  J. 

(m)  Reg.  V.  Green,  3  F.  &  F.  274,  Sum.  Ass.  1862. 
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from  his  parental  care  and  control.  The  Court  must  lay  down  a  general  rule  as  to 
*Q^Q1  **'^®  ^®  when  the  minor  might  be  left  to  freedom  of  choice.  The  Legisla- 
J  tare  had  thrown  light  on  this  subject,  by  which  the  Court  might  safely  be 
guided.  The  age  of  sixteen  had  been  pointed  out  as  the  age  up  to  which  the  con- 
sent of  a  female  child  should  not  justify  her  withdrawal  from  the  father's  roof  with- 
out its  being  considered  a  misdemeanor.  The  Court  might,  therefore,  safely  act 
upon  the  rule,  that  the  age  of  sixteen  is  that  up  to  which  a  female  child  ought  to  be 
subject  to  parental  control.  If  the  persons,  who  in  this  case  had  done  their  best  to 
baffle  the  exertions  of  this  Court,  had  been  indicted  under  the  9  Geo.  4,  c.  31,  s.  20, 
no  one  could  doubt  that  they  would  have  been  liable  to  be  convicted  of  the  offence. 
The  Court  ordered  the  girl  to  be  restored  to  her  father. (n) 

Many  of  the  provisions  of  the  Marriage  Act,  4  Geo.  4,  c.  76,  have  been  already 
stated,  (o)  The  twenty  first  section  enacts,  **  That  if  any  person  shall,  after  the  fir^ 
day  of  November,  1823,  solemnize  matrimony  in  any  other  place  than  a  church  or 
such  public  chapel  wherein  banns  may  be  lawfully  published,  or  at  any  other  time 
than  between  the  hours  of  eight  and  twelve  in  the  forenoon,  unless  by  special  license 
from  the  Archbishop  of  Canterbury ;  or  shall  solemnize  matrimony  without  due  pub- 
lication of  banns,  tmless  license  of  marriage  be  first  had  and  obtained  from  some 
person  or  persons  having  authority  to  grant  the  same  :  or  if  any  person  falsely  pre- 
tending to  be  in  holy  orders,  shall  solemnize  matrimony  according  to  the  rites  of  the 
Church  of  England,  every  person  knowingly  and  wilfully  so  offending,  and  being 
lawfully  convicted  thereof,  shall  be  deemed  and  adjudged  to  be  guilty  of  felony,  and 
shall  be  transported (^)  for  the  space  of  fourteen (9)  years,  according  to  the  laws  in 
force  for  transportation  of  felons,  provided  that  all  prosecutions  for  such  felony  shall 
•  be  commenced  within  the  space  of  three  years  after  the  offence  committcd.''(r) 
By  the  Marriage  Act,  6  &  7  Will.  4,  c.  85,  s.  39,  *'  every  person  who  after  the 
said  first  day  of  March  (1837),  shall  knowingly  and  wilfully  solemnize  any  marriage 
in  England,  except  by  special  license,  in  any  other  place  than  a  church  or  chapel  in 
which  marriages  may  be  solemnized  according  to  the  rites  of  the  Church  of  England, 
or  than  the  registered  building  or  office  specified  in  the  notice  and  certifioeite  as 
aforesaid,  shall  be  guilty  of  felony  (except  in  the  case  of  a  marriage  between  two  of 
the  Society  of  Friends,  commonly  called  Quakers,  according  to  the  usages  of  the 
^QROI  ^  society,  or  between  two  persons  professing  the  Jewish  religion,  according 
^  to  the  usages  of  the  Jews),  and  every  *person  who  in  any  such  rc^^istered 
building  or  office  shall  knowingly  and  willfully  solemnize  any  marriage  in  the 
absence  of  a  registrar  of  the  district  in  which  such  registered  building  or  office  is 
situated,  shall  be  guilty  of  felony  :(t)  and  every  person  who  shall  knowingly  and  wil- 
lfully solenmize  any  marriage  in  England  after  the  said  first  day  of  March  (except  by 
i  license),  within  twenty-one  days  after  the  entry  of  the  notice  to  the  superintendent 
registrar  as  aforesaid,  or  if  the  marriage  is  by  license,  within  seven  days  after  such 
entry,  or  after  three  calendar  months  after  such  entry,(«)  shall  be  guilty  of  felony."(f) 

(n)  Ex  parte  Barford,  8  Cox  C.  C.  405.  The  girl  had  been  privately  examined  by  Cock- 
burn,  C.  J. 

(o)  Ante^  p.  277,  et  seq. 

(/>)  Penal  servitude  by  the  20  &  21  Vict.  c.  3,  8.  2,  ante^  p.  4. 

{q)  And  not  less  than  three  years  by  the  9  &  10  Vict.  c.  24,  s.  1,  antgj  p.  3,  and  the  20 
k  21  Vict.  c.  3,  8.  2,  ante,  p.  4. 

(r)  This  section  seems  incidentally  repealed  by  the  6  A  7  Will.  4,  c.  85,  except  as  to  the 
offence  of  pretending  to  be  in  holy  orders,  and  solemnizing  matrimony  according  to  the 
rites  of  the  Church  of  England.  See  Lonsd.  Cr.  L.  140.  The  4  Geo.  4,  c.  76,  contains  do 
provisions  for  the  punishment  of  principals  in  the  second  degree  and  accessories.  Bat 
the  principals  in  the  second  degree  are  punishable  like  the  principals  in  the  first  degree, 
and  as  to  the  accessories,  see  an/e,  p.  67,  el  seq.  The  Act  does  not  extend  to  the  marriages 
of  any  ot  the  royal  family  (s.  30),  nor  to  any  marriages  amongst  Quakers  or  Jews,  where 
both  the  parties  to  any  such  marriage  shall  be  Quakers  or  Jews  (s.  32).  And  it  extends 
only  to  that  part  of  the  United  Kingdom  called  England  (s.  33).  And  see  further  as  to 
the  provisions  of  this  Act,  ante,  p.  277,  et  aeq. 

(»)  See  the  19  k  20  Vict.  c.  119,  s   9,  &c. 

(0  "^his  is  a  felony  for  which  no  punishment  is  provided;  it  is  therefore  punishable 

"*er  the  7  &  8  Geo.  4,  c.  28,  s.  8,  and  1  Vict.  c.  90,  s.  6,  anie^  p.  3.  The  principals  io 
"^cond  degree  are  punishable  in  the  same  manner  as  the  principals  in  the  first  degree; 
"  to  accessories,  see  nnte^  p.  67,  et  seq. 
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Sec.  40.  "  Every  superintendent  registrar  who  shall  knowingly  and  wilfully  issue 
any  certificate  for  marriage  aft-er  the  expiration  of  three  calendar  months  afW  the 
notice  shall  have  been  entered  by  him  as  aforesaid,  or  any  certificate  for  marriage  by 
license  before  the  expiration  of  seven  days  a  tier  the  entry  of  the  notice,  or  any  cer- 
tificate for  marriage  without  license  before  the  expiration  of  twenty-one  days  after 
the  entry  of  the  notice,(tt)  or  any  certificate,  the  issue  of  which  shall  have  been  for- 
bidden as  aforesaid  by  any  person  authorized  to  forbid  the  issue  of  the  registrar's 
certificate,  or  who  shall  knowingly  and  wilfully  register  any  marriage  herein  declared 
to  be  null  and  void,  and  every  registrar  who  shall  knowingly  and  wilfully  issue  any 
license  for  marriage  afler  the  expiration  of  three  calendar  months  a  tier  the  notice 
shall  have  been  entered  by  the  registrar  as  aforesaid,  or  who  shall  knowingly  and 
wilfully  solemnize  in  his  office  any  marriage  herein  declared  to  be  null  and  void,  shall 
be  guilty  of  felony."  (w) 

Sec.  41.  '*  Every  prosecution  under  this  Act  shall  be  commenced  within  the  space 
of  three  years  after  the  offence  committed." 

Sec.  42.  "  If  any  person  shall  knowingly  and  wilfuljy  intermarry  after  the  said 
first  day  of  March,  under  the  provisions  of  this  Act,  in  any  place  other  than  the 
church,  chapel,  registered  building,  or  office,  or  other  place  specified  in  the  notice 
and  certificate  aforesaid,  or  without  due  notice  to  the  superintendent  registrar,  or 
without  certificate  of  notice  duly  issued,  or  without  license,  in  case  a  license  is  neces- 
sary under  this  Act,  or  in  the  absence  of  a  registrar  or  superintendent  registrar, 
where  the  presence  of  a  registrar  or  superintendent  registrar  is  necessary  under  this 
Act,  the  marriage  of  such  persons,  except  in  any  case  hereinafter  excepted,  shall  be 
null  and  void :  provided  always,  that  nothing  herein  contained  shall  extend  to  annul 
any  marriage  legally  solemnized  according  to  the  provisions  of  an  Act  passed  in  the 
fourth  year  of  his  late  Majesty  George  the  Fourth,  intituled.  "  An  Act  for  amend- 
ing the  laws  respecting  the  solemnization  of  marriages  in  England." 

Sec.  43.  **  J  f  any  valid  marriage  shall  be  had  under  the  provisions  of  this  Act,  by 
means  of  any  wilfully  false  notice,  certificate,  or  declaration  made  by  either  r^qfii 
party  to  such  marriage,  as  to  any  *matter  to  which  a  notice,  certificate,  or  ^ 
declaration  is  herein  required,  it  shall  be  lawful  for  his  Majesty's  Attorney-General 
or  Solicitor-General  to  sue  for  a  forfeiture  of  all  estate  and  interest  in  any  property 
accruing  to  the  offending  party  by  such  marriage ;  and  the  proceedings  thereupon 
and  consequences  thereof  shall  be  the  same  as  are  provided  in  the  like  case  with 
regard  to  marriages  solemnized  by  license  before  the  passing  of  this  Act  according 
to  the  rites  of  the  Church  of  England." 

By  the  1  Vict.  c.  22,  s.  3,  "  Every  superintendent  registrar,  who  shall  knowingly 
and  wilfully  issue  any  license  for  marriage  after  the  expiration  of  three  calendar 
months  after  the  notice  shall  have  been  entered  by  the  superintendent  registrar,  as 
provided  by  the  said  Act  for  marriages,(w)  or  who  shall  knowingly  and  wilfuUy 
solemnize,  or  permit  to  be  solemnized  in  his  office  any  marriage  in  the  last  recited 
Act  declared  to  be  null  and  void,  shall  be  guilty  of  felony ."(x) 

The  12  Geo.  3,  c.  11,  confirms  the  prerogative  of  the  crown  to  superintend  and 
approve  of  the  marriages  of  the  royal  family,  (y)  The  first  section  enacts,  *^  That 
no  descendant  of  the  body  of  King  George  the  Second,  male  or  female  (other  than 
the  issue  of  princesses  who  may  have  married,  or  may  hereafter  marry,  into  foreign 
families),  shall  be  capable  of  contracting  matrimony  without  the  previous  consent  of 
his  Majesty,  his  heirs,  or  successors,  signified  under  the  great  seal,  and  declared  in 
council  (which  consent,  to  preserve  the  memory  thereof,  is  hereby  directed  to  be 
set  out  in  the  license  and  register  of  marriage,  and  to  be  entered  in  the  books  of  the 
privy  council) ;  and  that  every  marriage  or  matrimonial  contract  of  any  such  de- 
scendant, without  such  consent  first  had  and'  obtained,  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever."(2;)     Provision  is  then  made  for  a  marriage,  with- 

(u)  See  the  19  k  20  Vict.  c.  119,  s.  9,  ^c. 

(v)  See  note  (t)  supra,  and  see  tbe  other  provisions  of  this  Act,  antCj  p.  283,  et  aeq, 
(it)  6  &  7  Wil].  4,  c.  85. 

(z)  See  note  (t)  iupra,  p.  960,  for  the  punishment. 
(V)  1  East  P.  C.  c.  13,  s.  7,  p.  478. 
(z)  See  the  Snssex  Peerage  case,  11  CI.  &  F.  85. 
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out  the  royal  conscDt,  of  any  such  descendant,  being  above  twenty-five  years  of  age, 
after  notice  to  the  privy  council,  and  the  expiration  of  twelve  months  after  such 
notice ;  in  case  the  two  Houses  of  Parliament  do  not  before  that  time  expre^ly  de- 
clare their  disapprobation  of  the  niarriage.(a)  The  third  section  of  the  statute 
cnact«,  "  That  every  person  who  shall  knowingly  or  wilfully  presume  to  solemnize, 
or  to  nssist,  or  to  be  present  at  the  celebration  of  any  marriage,  with  any  such  de- 
scendant, or  at  his  or  her  making  any  matrimonial  contract,  without  such  consent 
as  aforesaid  first  had  and  obtained,  except  in  the  case  above-mentioned,  shall,  being 
duly  convicted  thereof,  incur  and  suffer  the  pains  and  penalties,  ordained  and  pro- 
vided by  the  statute  of  provision  and  prsemunire  made  in  the  sixteenth  year  of  the 
reign  of  Richard  the  Second." 

Upon  the  trial  of  any  offence  mentioned  in  this  chapter  the  defendant  may,  under 
the  14  &  15  Vict.  c.  100,  s.  9,  be  convicted  of  an  attempt  to  commit  the  same,  and 
thereupon  may  be  punished  as  if  he  had  been  convicted  on  an  indictment  for  such 
attempt.  (6) 


*962]  *CH AFTER  THE  EIGHTH. 


OP   KIDNAPPING,   AND   CHILD-STEALING. 


Sec.  I, —  Of  Kidnapping. 

The  stealing  and  carrying  away,  or  secreting  of  uny  person,  sometimes  called 
hidnapjiing,  is  an  offence,  at  common  law,  punishable  by  fine  and  imprisonment.(a) 

The  ff)rcible  abduction  or  stealing  and  carrying  away  of  any  person,  by  sending 
him  from  his  own  country  into  some  other,  or  to  parts  beyond  the  seas,  whereby  he 
is  deprived  of  the  friendly  assistance  of  the  laws  to  redeem  him  from  such  his  cap- 
tivity, is  properly  called  kidnapping,  and  is  an  offence  of  a  very  aggravated  descrip- 
tion. Its  punishment  at  common  law  is,  however,  no  more  than  fine  and  imprison- 
ment; though,  as  has  ben  remarked  concerning  it,  the  offence  is  of  such  primaiy 
magnitude  that  it  might  well  have  been  substituted  upon  the  roll  of  capital  crimes, 
in  the  place  of  many  others,  which  are  there  to  be  found.(^) 

The  31  Car.  2,  c.  2  (the  celebrated  Habeas  Corpus  Act),  makes  provision  against 
any  inhabitant  of  Great  Britain  being  sent  prisoner  to  foreign  countries.  The 
twelfth  section  enacts,  that  no  subject  of  this  realm,  being  an  inhabitant  or  resiant 
of  England,  Wales,  or  the  Town  of  Berwick-upon-Tweed,  shall  be  sent  prisoner  into 
Scotland,  Ireland,  Jersey,  Guernsey,  Tangier,  or  into  parts,  garrisons,  islands,  or 
places  beyond  the  seas,  within  or  without  the  dominions  of  his  Majesty.  Such  im- 
prisonment is  then  declared  to  be  illegal ;  and  an  action  for  false  imprisonment  is 
given  to  the  party,  with  treble  costs,  and  damages  not  less  than  five  hundred  pounds. 
The  section  then  proceeds  thus  : — **  And  the  person  or  persons  who  shall  knowingly 
frame,  contrive,  write,  seal  or  countersign,  any  warrant  for  such  commitment,  de- 
tainer or  transportation,  or  shall  so  commit,  detain,  imprison,  or  transport,  any  person 
or  persons,  contrary  to  this  Act,  or  be  any  ways  advising,  aiding,  or  assisting 
therein,''  being  lawfully  convicted  thereof,  shall  be  disabled  from  thenceforth  to  bear 
any  office  of  trust  or  profit  within  England,  &c.,  or  the  dominions  thereunto  belong- 
ing, and  shall  incur  the  pains,  &c.,  of  the  statute  of  prmmvnirej  16  R.  2,  and  shall 
be  incapable  of  any  pardon  from  the  King  of  such  forfeitures  or  disabilities.  There 
are  some  exceptions  in  the  Act  relating  to  the  transportation  of  felons :  and  the 
^Qgo-i  sixteenth  '^'section  provides,  that' offenders  may  be  sent  to  be  tried  where  their 
^  offences  were  committed,  and  where  they  ought  to  be  tried.  The  seventeenth 
section  enacts,  that  prosecutions  for  offences  against  the  A«t  must  be  within  two 

(a)  Sec.  2.  (6)  See  anie^  p.  1. 

(tf)  1  East  P.  C.  c.  9,  8.  3,  pp.  429,  430;  Rex  v.  Grey,  T.  Raym.  473;  Comb.  10.  The 
pillory  was  also  part  of  the  punishment  before  the  66  Geo.  3,  c.  138.  The  43  Eliz.  c.  13, 
was  repealed  by  the  7  4  8  Geo.  4,  c.  27. 

(6)  1  East  P.  C.  c.  9,  8.  4,  p.  430. 
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years  afler  the  offence  committed,  if  the  party  grieved  be  not  then  in  prison ;  and  if 
he  be  in  prison,  then  within  two  years  ailcr  his  decease,  or  delivery  out  of  prison, 
which  shall  first  happen. 

By  the  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104,  s.  206,  "  If  the  master  or 
any  other  person  belonging  to  any  British  ship,  wrongfully  forces  on  shore  and 
leaves  behind,  or  otherwise  wilfully  and  wrongfully  leaves  behind,  in  any  place,  on 
shore  or  at  sea,  in  or  out  of  Her  Majesty's  dominions,  any  seaman  or  apprentice 
belonging  to  such  ship  before  the  completion  of  the  voyage  for  which  such  person 
was  engaged  or  the  return  of  the  ship  to  the  United  Kingdom,  he  shall  for  each 
such  offence  be  deemed  guilty  of  a  misdemeanor." 

Sec.  207.  *^  If  the  master  of  any  British  ship  does  any  of  the  following  things; 
(that  is  to  say) 

(1.)  Discharges  any  seaman  or  apprentice  in  any  place  situate  in  any  British 
possession  abroad  (except  the  possession  in  which  he  was  shipped),  without 
previously  obtaining  the  sanction  in  writing  indorsed  on  the  agreement  of 
some  public  shipping  master  or  other  officer  duly  appointed  by  the  local 
.  government  in  tbat  behalf,  or  (in  the  absence  of  any  such  functionary)  of 
the  chief  officer  of  customs  resident  at  or  near  the  place  where  the  discharge 
takes  place; 
(2.)  Discharges  any  seaman  or  apprentice  at  any  place  out  of  Her  Majesty's 
dominions  without  previously  obtaining  the  sanction  so  indorsed  as  aforesaid 
of  the  British  consular  officer  there,  or  (in  his  absence)  of  two  respectable 
merchants  resident  there ; 
(3.)  Leaves  behind  any  se-amau  or  apprentice  at  any  place  situate  in  any  British 
possession  abroad  on  any  ground  whatever,  without  previously  obtaining  a 
certificate  in  writing  so  indorsed  as  aforesaid  from  such  officer  or  person  as 
afi)resaid,  stating  the  fact  and  the  cause  thereof,  whether  such  cause  be  un- 
fitness or  inabMity  to  proceed  to  sea,  or  desertion  or  disappearance; 
(4.)  Leaves  behind  any  seaman  or  apprentice  at  any  place  out  of  Her  Majesty's 
dominions,  on  shore  or  at  sea,  on  any  ground  whatever,  without  previously 
obtaining  the  certificate  indorsed  in  manner  and  to  the  effect  last  aforesaid 
of  the  British  consular  officer  there,  or  (in  his  absence)  of  two  respectable 
merchants,  if  there  is  any  such  at  or  near  the  place  where  the  ship  then  is : 
He  shall  for  each  such  default  be  deemed  guilty  of  a  misdemeanor,  and  the  said 
functionaries  shall  and  the  said  merchants  may  examine  into  the  grounds  of  such 
proposed  discharge,  or  into  the  allegation  of  such  unfitness,  inability,  desertion,  or 
disappearance  as  aforesaid,  in  a  summary  way,  and  may  for  that  purpose,  if  they 
think  fit  so  to  do,  administer  oaths,  and  may  either  grant  or  refuse  such  sanction  or 
certificate  as  appears  to  them  to  be  just.'' 

*Sec.  208.  **  Upon  the  trial  of  any  information,  indictment,  or  other  pro-  r*qp « 
ceeding  against  any  person  for  discharging  or  leaving  behind  any  seaman  or  ^ 
apprentice,  contrary  to  the  provisions  of  this  Act,  it  shall  be  upon  such  person 
either  to  produce  the  sanction  or  certificate  hereby  required,  or  to  prove  that  he 
had  obtained  the  same  previously  to  having  discharged  or  left  behind  such  seaman 
or  apprentice,  or  that  it  was  impracticable  for  him  to  obtain  such  sanction  or  cer- 
tificate." 

Sec.  518.  In  all  places,  except  Scotland,  the  offences  are  to  be  punishable  as  fol- 
lows:— 1.  "Every  offence  by  this  Act  declared  to  be  a  misdemeanor,  shall  be  pun- 
ishable by  fine  or  imprisonment. "(c)  2.  "Every  offence  by  this  Act  declared  to 
be  a  misdemeanor,  shall  also  be  deemed  to  bo  an  offence  hereby  made  punishable 
by  imprisonment  for  any  period  no£  exceeding  six  months,  with  or  without  hard 
labor,  or  by  a  penalty  not  exceeding  one  hundred  pounds,  and  may  be  prosecuted 
accordingly  in  a  summary  manner  instead  of  being  prosecuted  as  a  misdemeanor/'(^) 
Sec.  520.  "  For  the  purpose  of  giving  jurisdiction  under  this  Act,  every  offence 
shall  be  deemed  to  have  been  committed,  and  every  cause  of  complaint  to  have 

(c)  The  Court  is  also  empowered  to  grant  costs  in  the  same  manner  as  if  the  misde- 
meanor had  been  mentioned  in  the  7  Qeo.  4,  c.  64. 

(d)  3.  The  offence  just  mentioned  may  be  prosecuted  before  two  justices  in  England 
under  the  11  &  12  Vict.  c.  43,  and  in  Ireland  under  the  14  k  15  Vict.  c.  93. 
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ariBeD,  either  in  the  place  in  which  the  same  actually  was  committed  or  arose,  or  in 
any  place  in  which  the  offender  or  person  complained  against  may  be."(<?) 

Where  on  an  indictment  on  the  5  &  G  Will.  4,  c.  19,  against  a  master  of  a  vessel 
for  leaving  one  of  his  crew  at  Quebec,  in  Lower  Canada,  for  the  defence  a  certifi- 
cate stating  that  the  defendant  appeared  before  E.  B.  a  commissioner  for  carrying 
into  effect  the  imperial  Act  of  the  5  &  6  Will.  4,  c.  19,  respecting  merchant  sea- 
men, and  being  duly  sworn,  said  that  the  seaman  in  question  did  desert  from  the 
vessel  while  at  Quebec,  and  was  then  absent  without  leave,  it  was  held  that  this 
certificate  was  insufficient.  It  did  not  state  the  facts  as  ascertained  by  the  proper 
authority,  but  merely  proved  that  the  captain  swore  certain  things  before  him.  The 
Act  required  the  proper  officer  to  certify  that  the  truth  is  so,  not  that  another  de- 
posed to  it.(/) 

The  indictment  alleged  that  the  defendant  was  master  of  a  merchant  ship  called 
the  Sarah  Charlotte,  belonging  to  a  subject  of  the  United  Kingdom,  namely,  J.  H., 
and  that  E.  W.  and  H.  G.  were  persons  belonging  to  the  crew,  and  on  board  the 
said  ship,  duly  engaged  to  serve  in  a  voyage,  which  was  not  then  complet43d;  and 
that  one  E.  P.  was  Her  Majesty's  consul  at  Bahia,  and  that  the  defendant  at  Bahia 
unlawfully,  wilfully,  and  wrongfiilly  did  leave  the  said  E.  W.  and  H.  G.  behind  on 
shore,  before  the  completion  of  their  voyage,  on  the  plea  that  they  were  not  in  a 
condition  to  proceed  on  the  voyage,  he  not  having  obtained  a  previous  certificate  in 
writing  of  the  said  consul  or  of  any  such  functionary  of  their  not  being  in  such 
*Qfi51  condition,  there  being  time  to  obtain  *8uch  certificat«.(^)  It  appeared  from 
J  the  evidence  for  the  prosecution,  that  E.  W.  and  G.  H.  were  both  ill  when 
the  vessel  put  into  Bahia  on  her  voyage,  and  went  ashore,  and  saw  the  doctor,  who 
said  they  were  not  sick  enough  to  be  lefl  on  shore,  and  go  to  the  hospital,  as  they 
wished ;  they  then  went  to  the  English  consul,  who  said  he  could  do  nothing  without 
the  doctor's  certificate,  and  the  captain  then  said  they  might  take  his  boat  and  fetch 
their  things  ashore,  and  keep  out  of  the  consul's  sight  till  the  ship  had  sailed.  They 
did  so,  and  the  captain  sent  them  some  dollars  by  a  passenger.  For  the  defence  it 
was  shown  that  E.  W.  and  H.  G.  asked  the  captain's  leave  to  go  ashore  to  see  the 
doctor  or  consul,  as  they  did  not  wish  to  stay  in  the  ship,  not  being  able  to  do  their 
duty,  and  that  the  captain  said  he  could  not  put  them  on  shore  till  he  had  seen  the 
consul ;  that  they  went  ashore,  and  came  again  and  asked  for  their  clothes,  and  the 
mate  believing  that  they  had  got  their  discharge,  though  they  did  not  say  so,  let 
them  have  them ;  that  they  were  very  ill,  and  if  they  had  not  gone  on  shore  at 
Bahia  and  got  medical  advice,  one  of  them  would  have  died ;  that  the  consul  re- 
fused them  a  certificate,  and  the  passenger,  thinking  it  was  a  cruel  refusal  on  his 
part,  gave  them  the  dollars  out  of  his  own  pocket,  to  relieve  them  on  shore,  and  did 
not  pay  them  as  the  agent  of  the  captain.  The  collector  of  customs  of  the  port  of 
Harwich  produced  a  certificate  of  the  registry  of  the  ship  with  the  name  James 
Howard  in  it,  which  he  knew  to  be  his  signature,  but  did  not  see  him  write  it :  the 
declaration  was  signed  by  him.  Ho  knew  Howard  personally.  He  lived  near  Har- 
wich, and  was  the  proprietor  of  several  ships.  He  did  not  know  where  he  was 
born :  he  was  a  British  subject ;  he  knew  he  was  so  by  the  declaration  which  he 
had  made.  He  believed  him  to  be  an  Englishman.  Cresswell,  J.,  and  Coleridge, 
J.,  were  of  opinion,  first,  that  the  allegation  of  ownership  was  a  material  allegation, 
and  must  be  proved  as  laid;  secondly,  that  the  41st(^)  and  42d  sections  of  the  5  & 
6  Will.  4,  c.  J  9,  did  not  create  separate  offences,  but  that  they  should  be  taken 
together,  and  were  intended  to  show  that  certain  conduct  on  the  part  of  the  seamen 
will  not  excuse  the  captain,  unless  he  produce  the  required  certificate ;  and  thoe- 
fore,  thirdly,  that  on  this  indictment,  which  charged  the  defendant  with  wrongfully 
and  wilfully  leaving  behind  him  two  persons  belonging  to  his  crew,  the  only  answer 

(e)  The  Act  contains  other  provisions  for  service  of  summons,  levjiog  and  appli- 
cation of  penalties,  limitation  of  summary  proceedings,  and  for  legal  procedure  in  Scot- 
land. 

(/)  Reg.  V.  Smison,  1  Cox  C.  C.  188,  Commr.  Bullock  after  consuHing  the  Recorder. 

(g)  The  count  concluded  with  an  averment  that  the  defendant  was  found  within  the 
jnrisdiction  of  the  Central  Criminal  Court. 

(A)  Qusere^  40th. 
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he  could  give  would  be  either  to  pn«ve  the  certificate,  or  show  the  impossibility  of 
obtaining  it;  and  not  having  done  either  of  these  things,  if  the  jury  believed  the 
evidence,  he  must  be  found  guilty. (t) 

^Sec,  IL—Of  Child  Stealing,  [*966 

By  the  24  &  25  Vict  c.  100,  s.  56,  "  Whosoever  shall  urdawfally,  ei^er  by  force 
or  fraud,  lead  or  take  away,  or  decoy  or  entice  away  or  detain,  any  child  under  the 
age  of  fourteen  years,  with  intent  to  deprive  any  parent,  guardian^  or  other  person 
having  the  lawful  care  or  charge  of  such  child,  or  the  possession  of  such  child,  or 
with  intent  to  steal  any  article  upon  or  about  the  person  of  such  child,  to  whomso- 
ever such  article  may  belong,  and  whosoever  shall,  with  any  such  intent,  receive  or 
harbor  any  such  child,  knowing  the  same  to  have  been,  by  force  or  fraud,  led,  taken, 
decoyed,  enticed  away,  or  detained  as  in  this  section  before  itientioued,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not 
less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and,  if  a  male  under  the  age  of  sixteen  years,  lAith  or 
without  whipping :  provided  that  no  person  who  shall  have  claimed  any  right  to  the 
possession  of  such  child,  or  shall  he  the  mo^A^  or  shall  have  claimed  to  be  the  father 
of  an  illegitimate  child,  shall  be  liable  to  be  prosecuted  by  virtue  hereof  on  account 
of  the  getting  possession  of  such  child,  or  taking  such  child  out  of  the  possession  of 
any  person  having  the  lawfiil  charge  thereof."(^) 

By  sec.  70,  '*  Whenever  whipping  may  be  awarded  for  any  offence  under  this 
Act,  the  Court  may  sentence  the  offender  to  be  once  privately  whipped,  and  the 
number  of  the  strokes  and  the  instrument  with  which  they  shall  be  inflicted  shall 
be  specified  by  the  Court  in  the  sentence/'(/) 

Upon  the  trial  of  any  offence  contained  in  the  preceding  section,  the  defendant 
may,  under  the  14  &  15  Vict.  c.  100,  s.  9,  be  convicted  of  an  attempt  to  commit 
the  same,  and  thereupon  may  be  punished  as  if  he  had  been  convicted  on  an  indict- 
ment for  such  attempt. (m) 


*CHAPTER  THE  NINTH.  [*967 

OP   CONSPIRACIES   AND   ATTEMPTS   TO  MURDER;   OF   MATMEM,  OR  MAIMING;  AND 

OF  DOING  OR  ATTEMPTING  SOME  GREAT  BODILY  HARM. 

Sec,  7. —  Of  Conspiracies  to  Murder, 

By  the  24  &  25  Vict.  c.  >00,  s.  4,  "  All  persons  who  shall  conspire,  confederate, 
and  agree  to  murder  any  person,  whether  he  he  a  suhject  of  Her  Majesfi/  oi'  not,  ami 
whether  he  he  within  the  Queen* s  dominions  or  not,  and  whosoever  shall  solicit,  en- 
courage, persuade,  or  endeavor  to  persuade,  or  shall  propose  to  any  person,  to 
murder  any  other  person,  whether  he  he  a  subject  of  Her  Majesty  or  not,  and 
whether  he  he  within  the  Queen* s  dominions  or  not,  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  more  than  ten  and  not  less  than  three  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor(a) 

a)  Reg.  V.  Dunnett,  I  C.  &  K.  425  (47  E.  C.  L.  R.). 

(k)  This  clause  is  taken  from  the  9  Geo.  4,  c.  31,  s.  21,  and  10  Geo.  4,  c.  34,  s.  25  (I.). 
The  word  *'  unlawfully"  is  substituted  for  "maliciouslj,"  which  was  inaccurately  used  in 
the  former  enactments.  The  age  of  the  child  is  extended  from  ten  to  fourteen  years,  and 
'*  guardian"  is  introduced ;  and  in  the  proviso  words  are  added  to  include  the  mother  of 
an  illegitimate  child.  As  to  counsellors  and  aiders,  see  sec.  67,  ante,  p.  881.  As  to  hard 
labor,  &c.,  see  anfe,  p.  900.     As  to  fine  and  sureties,  see  ante,  p.  900. 

(/)  The  Act  extends  to  Ireland,  but  not  to  Scotland.  (m)  See  ante,  p.  1. 

(a)  The  Act  extends  to  Ireland,  but  not  to  Scotland.  As  to  hard  labor,  see  ante,  p. 
900.    As  to  fine  and  sureties,  see  ante,  p.  900.    As  to  offences  on  the  sea,  see  ante,  p.  762. 
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Tbis  clause  is  new  in  England,  but  in  Ireland,  under  tbe  10  Geo.  4,  c.  34,  ss.  8, 
9,  tbe  offences  mentioned  in  it  Vfcre  capital  felonies ;  and  in  tbe  bill,  as  it  passed 
tbe  House  of  Lords,  tbe  offences  were  continued  as  felonies,  but  liable  to  penal  ser- 
vitude for  life ;  tbe  House  of  Commons,  bowever,  altered  tbem  to  misdemeanors, 
punisbable  witb  ten  years'  penal  servitude,  and  as  all  tbe  offences  specified  in  tbis 
clause  appear  to  be  misdemeanors  at  common  law,(6)  tbe  effect  of  tbb  clause  is 
merely  to  after  tbe  punisbment  of  tbem. 

Conspiracies  to  murder  liavo  very  rarely  come  before  any  tribunal  in  England : 
but  tbere  is  one  very  notorious  case,  wbere  a  number  of  persons,  in  order  to  pro- 
cure tbe  rewards  givfin  by  Acts  of  Parliament  for  apprebending  robbers  on  tbe 
bigbway,  concocted  a  pretended  cbarge  of  robbery  against  one  Kidden,  wbo  was 
convicted  and  executed  for  it  upon  tbe  evidence  of  two  of  tbem,  and  tbese  persons 
were  afterwards  tried  for  bis  murder  and  convicted,  but  not  punisbed  under  tbis 
indictment  ;(c)  but  tbey  were  convicted  on  an  indictment  for  a  conspiracy,  and 
sentenced  to  be  set  in  tbe  pillory  twice,  imprisoned  for  seven  years,  and,  until  tbey 
found  sureties  for  tbeir  good  bebavior  for  tbree  years  afterwards.((f) 
♦QPRI  *Tbe  words  **wbetber  be  be  a  subject  of  Her  Majesty  or  not,  and 
^  wbetber  be  be  witbin  tbe  Queen's  dominions  or  not,"  were  introduced  in 
order  to  make  it  perfectly  clear  tbat  tbis  clause  included  a  case  wbere  tbe 
conspiracy  was  to  murder  a  foreigner  in  a  foreign  country.  Tbe  words  were  intro- 
duced ex  abundant i  cauteld  only,  and  tbis  clause  must  never  be  cited  as  any  legisla- 
tive declaration  tbat  a  conspiracy  in  England  to  murder  a  foreigner  in  a  foreign 
country  is  not  a  conspiracy  indictable  at  common  law,  or  tbat  tbe  killing  of  a 
foreigner  in  a  foreign  country,  under  sucb  circumstance  as  would  amount  to  murder 
if  the  killing  were  in  England,  is  not  murder  in  contemplation  of  the  law  of 
England,  (e) 

There  is  no  doubt  that  it  is  not  essential  that  tbe  conspiracy  should  have  heen 
formed  in  England  or  Ireland.  Tbe  Act,  by  sec.  68,  includes  conspiracies  on  the 
seas ;  and  even  if  tbat  section  did  not  exist,  British  subjects  wbo  conspire  on  tbe 
high  seas  are  triable  by  tbe  common  law  in  any  county  in  England  where  any  act 
in  furtherance  of  sucb  conspiracy  is  done  by  any  one  of  them,  or  by  tbeir  innocent 
agent ;  for  tbe  crime  of  conspiracy,  amounting  only  to  a  misdemeanor,  may,  like 
high  treason,  be  tried  wherever  one  distinct  overt  act  of  conspiracy  is  in  fact  com- 
mitted. Wbere  the  only  acts  personally  done  by  tbe  defendants  were  done  either 
on  tbe  high  seas  at  Brassa  Sound,  or  in  the  Isle  of  Shetland,  and  the  only  acts 
done  in  Middlesex,  wbere  tbey  were  indicted,  were  done  by  innocent  agents  in 

(b)  Rex  V.  Hij^gins,  2  East  R.  5.  (c)  See  ante^  p.  687. 

(rf)  ilex  »'.  M'Daniel,  Forst.  121.  It  is  not  clear  whether  the  indictment  was  for  a  coo- 
spiracy  to  murder  Kidden,  or  another  person,  or  to  pervert  the  course  of  justice. 

(e)  The  introduction  of  the  words  in  question  makes  it  unnecessary  to  discuss  either  of 
those  questions ;  but,  having  with  no  small  care  examined  all  the  authorities  to  be  found 
on  the  subject,  I  may  be  pardoned  for  sayingthat  it  is  perfectly  clear  to  me  that  the  kill- 
ing of  any  person  anywhere  in  the  world,  whether  on  land  or  sea,  under  such  circum- 
stances that  if  the  killing  had  been  in  England  it  would  have  amounted  to  the  crime  of 
murder,  has  ever  been  murder  in  contemplation  of  tbe  law  of  England.  Wherever  a 
murder  has  taken  place  in  England  or  on  the  narrow  seas,  the  Court  of  King's  Bench,  or 
Courts  of  Oyer  and  Terminer  or  Gaol  Delivery,  have  had  jurisdiction  to  try  it  by  a  jury. 
Wherever  a  murder  has  taken  place  on  the  high  seas,  the  Court  of  Admiralty  had  juris- 
diction to  try  it  according  to  the  civil  law ;  and  wherever  a  murder  has  taken  place  on 
land  abroad,  the  Court  of  the  Constable  and  Marshal  had  jurisdiction  to  try  it  according 
to  the  civil  law.  By  sundry  statutes  in  and  since  the  time  of  Hen.  8,  the  jurisdiction  to 
try  murders  committed  on  the  high  seas  and  on  land  abroad,  has  been  conferred  on  cer- 
tain tribunals  with  the  aid  of  a  jury  ;  but  none  of  these  statutes  either  alters,  or  professes 
to  alter,  the  nature  of  the  offence  ;  on  the  contrary,  they  all  treat  it  as  murder,  and  only 
provide  a  different  mode  of  trial.  Tbe  doubt  which  has  arisen,  and  not  unnaturally, 
seems  to  have  sprung  from  supposing  that,  because  the  Common  Law  Courts,  trying  all 
offences  by  the  aid  of  a  jury,  had  only  jurisdiction  over  offences  committed  in  England  or 
on  the  narrow  seas,  therefore  murder  and  other  offences  against  the  law  of  nature  and 
nations  were  no  offences  at  all  in  the  eye  of  the  law  of  England.  The  answer  is  that  the 
Courts  of  Admiralty  and  of  the  Constable  and  Marshal  did  try  such  offences  from  the 
earliest  times;  and,  therefore,  it  is  clear  that  they  always  were  offences  in  the  eje  of  the 
law  of  England. 
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furtherance  of  the  conspiracy  of  the  defendants,  it  was  held  that  they  were  properly 
tried  in  Middlescx.(y*)  So  where  the  individaal  actings  of  some  of  the  conspira- 
tors were  wholly  confined  to  other  counties  than  Middlesex,  hut  the  conspiracy 
against  all  was  proved  from  the  community  of  criminal  purpose,  and  hy  their  joint 
co-operation  in  forwarding  the  objects  of  it  in  different  counties,  the  locality  re- 
quired for  the  purpose  of  trial  was  held  to  be  satisfied  by  overt  acts  done  by  some 
of  them  in  prosecation  of  the  conspiracy  in  Middlesex,  where  the  trial  was  had.((/) 
Now,  at  common  law,  the  criminal  jurisdiction  of  counties  was  local.  They  r^cQi^q 
were  like  *different  kingdoms  ;(A)  yet  in  conspiracy  the  jary  amid,  as  we  ^ 
have  seen  at  common  law  t-ake  cognizance  of  acts  done  on  the  high  seas  or  in  an 
another  county,  provided  there  were  an  overt  act  done  in  the  county  where  the  in- 
dictment was  preferred :  and  it  would  therefore  seem  that  if  there  were  a  conspiracy 
on  land  abroad,  a  jury  might  try  it  in  any  place  in  England  where  any  overt  act  in 
pursuance  of  it  was  done.  Lastly,  suppose  A.  in  England  conspired  with  B.  abroad 
to  commit  a  murder,  and  A.  did  some  overt  act  in  England,  it  would  seem  that  both 
A.  and  B.  might  be  tried  in  England,  if  B.  was  a  British  subject ;  and  that  if  B. 
was  not  a  British  subject,  A.  might,  nevertheless,  be  tried  where  he  did  that  overt 
act ;  for  such  an  act  would  be  an  act  coupled  with  a  criminal  intent,  and  as  such 
indictable,  within  the  principle  laid  down  in  Rex  v.  Hl/jgins,{i)  even  if  it  should 
be  objected  that  a  conspiracy  between  A.  in  England  and  B.,  a  foreigner,  abroad, 
was  not  a  conspiracy  within  the  criminal  law  of  England.  And  as  a  letter  written 
and  sent,  but  intercepted,  is  an  overt  act  in  treason  \{k)  so  a  letter  may  be  an  overt 
act  in  conspiracy.  In  consequence  of  some  doubts  that  have  been  uttered,  it  may 
be  well  to  add  that  every  foreigner,  except  an  ambassador,  whilst  in  England,  is 
quite  as  much  amenable  to  our  criminal  law  as  a  native  subject.  By  the  32  Hen. 
8,  c.  16,  s.  9,  every  alien,  who  shall  come  into  this  realm,  "shall  be  bounden  by 
and  unto  the  laws  and  statutes  of  this  realm,  and  to  all  and  singular  'the  contents  of 
the  same  ;'X0  ^^^  where  a  statute  speaks  of  the  King's  subjects,  it  extends  to  aliens ; 
for  though  they  are  not  the  King's  natural-born  subjects,  they  are  the  King's 
subjects  when  in  England  by  local  allegiance/m) 

The  32  Uen.  8,  c.  IG,  s.  9,  is  repealed  by  the  26  &  27  Vict.  c.  125.  This  repeal 
is  extremely  to  be  regretted,  as  no  one  can  foresee  how  many  points  may  be  raised 
in  consequence  of  it.  There  is  no  doubt  that  the  clause  was  introduced  to  do  away 
with  questions  which  had  previously  arisen.  See  the  Year  Book,  13  Edw.  4,  p.  9, 
pi.  5,  as  to  some  of  such  questions. 

If  a  question  should  be  raised  whether,  if  one  of  the  conspirators  were  to  commit 
the  murder,  and  the  others  were  indicted  as  accessories  before  the  fact,  it  might  not 
be  objected  that  they  could  only  be  tried  for  a  misdemeanor  under  this  clause;  the 
answers  are,  first,  that  this  clause  has  only  altered  the  punishment,  and  created  no 
new  oficnce ;  and  at  common  law  the  power  to  prosecute  for  a  misdemeanor  was  not 
only  never  suggested  as  in  any  way  preventing  a  prosecution  for  felony,  but  the  best 
authorities  always  held  that  the  misdemeanor  merged  in  the  felony.  But,  secondly, 
nothing  can  be  clearer  than  that  if  a  statute  create  a  misdemeanor,  and  something  be 
done  in  pursuance  of,  and  in  addition  to,  that  misdemeanor,  which  amounts  to  a 
felony,  all  persons  who  have  done  acts  which  would  make  them  accessories  before 
the  fact  to  that  felony,  may  be  indicted  as  such  (putting  aside  merger  altogether),  on 
the  plain  ground  that  they  are  totally  different  offences.  It  has  never  been  sug- 
gested, that  because  wounding  with  intent  to  murder  is  made  a  felony,  therefore  a 
man  who  killed  another  by  wounding  him  could  not  be  indicted  for  murder.  Thpre 
is  no  such  thing  as  merger  of  one  felony  by  another ;  and  when,  as  is  often  the  case, 
the  same  acts  constitute  several  felonies,  either  at  common  law  or  by  statute,  the 
prosecutor  may  indict  for  any  of  them.  Thus,  in  cases  of  real  murder,  *iiidict-  r*q(TA 
ments  for  manslaughter  have  often  been  preferred,  and  so  also  indictments  for  ^ 
administering  poison  where  death  has  ensued. 


(/)  Rex  V.  Brisac,  4  East  R.  163.  (g)  Rex  v.  Bowes,  cited  in  Rex  v.  Brisac,  8%q>ra, 

h)  Rex  V.  Weston  under  Penjard,  4  Burr.  R.  2507,  per  Lord  Mansfield,  C.  J. 
t)  2  East  R.  5 ;  and  see  Reg.  v.  Bull,  ante^  p.  54. 

(k)  Rex  V.  Hensey,  1  Burr.  642. 

il)  And  see  Ez parte  Barronet,  1  E.  Ae  B.  1  (72  E.  C.  L.  R.). 

(m)  1  Hale  P.  C.  54;  ;  Courteen's  case.  Hob.  270. 


f 
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Upon  an  indictment  for  soliciting  A.  B.  to  murder  C.  D.,  the  evidence  was  that 
the  prisoner  gave  poison  to  A;  B.  to  administer  to  C.  D.,  and  which  A.  B.  accord- 
ingly did ;  but  C.  D.  having  taken  part  of  it,  discovered  the  fact  in  time  to  save  his 
life ;  the  jury  found  him  guilty,  believing  that  the  poison  had  been  delivered  to 
C.  D.  with  intent  to  poison  him«  and  that  the  solicitation  was  to  that  effect :  the 
Judges  held  both  indictment  and  conviction  proper,  in  treating  the  prisoner  as  a 
principal  soliciting,  and  not  as  an  accessory  before  the  fact.(n) 

Where  on  an  indictment  against  three  prisoners  and  others  unknown,  for  a  conspi- 
racy to  murder,  one  of  them  was  tried  first,  because  they  severed  in  their  challenges, 
and  the  evidence  tended  to  affect  him  and  the  others  named  in  the  indictment,  and 
made  a  ctise  to  go  to  the  jury  as  to  a  conspiracy  by  the  three :  but  there  was  no  evidence 
to  show  that  a"ny  other  person  was  engaged  in  the  conspiracy :  and  the  jury  found 
the  prisoner  guilty,  and  on  his  being  brought  up  for  judgment  it  was  objected  that 
the  prisoner  ought  not  by  law  to  have  been  tried  alone :  the  Court  overruled  the 
objection,  and  passed  sentence  on  the  prisoner :  and,  upon  a  case  reserved,  it  was  con- 
tended that  the  judgment  was  irregular:  for  if  the  others  were  acquitted,  the  pri- 
soner could  not  be  guilty  of  conspiracy :  that  there  was  a  contradiction  on  the  face 
of  the  record,  for  the  others  had  not  been  found  guilty,  until  they  were  his  guilt 
was  not  proved ;  and  that  the  judgment  ought  to  have  been  respited.  But  it  was 
held  that  there  were  no  grounds  on  which  the  judgment  should  be  respited  or 
arrested,  (o) 

Sec,  IL — Of  Attempts  to  Murder ;  of  Mayhem  or  Maiming ;  and  of  doing  or 

attempting  sortie  great  bodily  harm. 

Attempts  to  commit  murder  appear  to  have  been  considered  as  felonies  in  the 
earlier  ages  of  our  law ;  but  that  doctrine  did  not  long  prevail ;  and  such  attempts 
become,  and  still  remain,  at  common  law,  punishable  ordy  as  high  misdemeanor8.(^))^ 
*Q71 1  *Where  an  indictment  is  preferred  for  an  assault  with  an  intent  to  murder 
-1  it  seems  that  the  attempt  a^  laid  must  be  fully  established,  in  order  to  support 
the  indictment:  thus,  where  a  defendant  was  so  charged  in  the  first  count  of  the 
indictment,  Lord  Keuyon,  C.  J.,  being  of  opinion,  upon  the  facts  given  in  evidence, 
that  if  death  had  ensued  it  would  only  have  been  manslaughter,  directed  the  jury  to 
acquit  the  defendant  upon  that  count. (^) 

(n)  Reg.  t>.  Murphy,  Jebb  C.  k  P.  C.  315  ;  Hayes'  Dig.  631. 

(o)  Reg  V.  Ahearne,  6  Cox  C.  C.  6 ;  Rex  I;.  Cooke,  5  B.  &  C.  538  (U  E.  C.  L.  R.),  was 
much  relied  upon  in  this  case;  see  my  note,  3  vol.  [146]  on  that  case.  It  has  always 
appeared  to  me  perfectly  clear  that  even  if  on  a  subsequent  trial  the  others  were  acquitted, 
it  would  in  no  way  affect  the  previous  verdict  or  judgment.  The  jury  who  convict  a 
prisoner  who  is  tried  alone  for  conspiracy,  must  have  been  satisfied  both  that  he  con- 
spired with  the  other,  and  that  the  other  conspired  with  him,  and  the  subsequent  acquittal 
is  in  no  respect  neeennarily  inconsistent  with  that  verdict ;  for  it  may  have  proceeded  on 
the  want  or  failure  of  evidence.  Suppose  a  defendant  pleaded  guilty,  or  was  convicted  on 
his  own  written  confession,  it  might  well  be  that  the  person  with  whom  he  had  admitted 
he  had  conspired  might  be  acquitted,  and  it  would  be  absurd  that  he  should  thereby  be 
exonerated.  It  is  a  fallacy  to  suppose  that  there  is  any  inconsistency  on  the  face  of  a 
record  in  such  a  case ;  there  never  is  any  inconsistency  on  the  face  of  a  record  contain- 
ing an  indictment,  verdict,  and  judgment,  where  any  state  of  facts  can  be  suggested  which 
is  consistent  with  the  statements  in  that  record. 

(p)  Staund.  17;  1  East  P.  G.  c.  8,  s.  5,  p.  411  ;  Rex  v.  Bacon,  1  Lev.  146;  1  Sid.  230, 
where  the  defendant,  having  been  convicted  for  lying  in  wait  to  kill  Sir  Harbottle  Grim- 
stone,  the  Master  of  the  Rolls,  was  sentenced  to  fine  and  imprisonment,  the  finding  surety 
for  his  good  behavior  for  life,  and  acknowledging  his  offence  at  the  bar  of  the  Court  of 
Chancery:  16  C.  2  B.  R.  And  see  two  precedents  of  indictments  at  common  law,  for 
misdemeanors  in  attempting  to  murder  by  poison :  3  Chit.  Grim.  L.  796. 

{q)  Rex  V.  Mitton,  Adjourned  Sittings  at  Westminster,  Oct.  1788;  1  East  P.  C.  c.  8,  s. 
5,  p.  411.     And  see  Stark.  Evid.  tit.  ^'  AasaulU^^*  and  the  cases  there  cited. 

1  To  sustain  a  verdict  of  guilty  on  an  indictment  for  an  assault  with  intent  to  commit 
murder,  the  evidence  must  show  that  if  death  had  ensued  it  would  have  been  murder: 
M'Coy  t\  State,  3  Eng.  451.  To  support  an  indictment  for  an  assault  with  intent  to 
murder,  positive  proof  that  the  defendant  actually  intended  to  kill  at  the  time  of  the 
assault  need  not  be  proved ;  but  the  jury  may  infer  such  intent  when  the  evidence  shows 
that  had  death  ensued  the  crime  would  have  been  murder:  Cole  «•  State,  5  Eng.  318; 
Sharp  V,  State,  19  Ohio  369. 
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Mat/hem^  or  the  maiming  of  persons,  was  probably  at  one  time  an  offence  at  com- 
mon law  of  the  degree  of  felony;  as  the  judgment  was  membrum  pro  membra. (r) 
But  this  judgment  afterwards  went  out  of  use ;  partly  because  the  law  of  retaliation 
is  at  best  an  inadequate  rule  of  punishment;  and  partly  because,  upon  a  repetition 
of  the  offence,  the  punishment  could  not  be  repeated.(«)  The  offence,  therefore, 
appears  to  have  been  considered,  in  latter  times,  as  in  the  nature  of  an  aggravated 
trespass ;  and  the  only  judgment  which  now  remains  for  it  at  common  law  is  fine 
and  imprisonment. (^)  It  is,  however,  a  misdemeanor  of  the  highest  kind,  and 
spoken  of  by  Lord  Coke  as  the  greatest  offence  under  felony.(ti) 

A  bodily  hurt  whereby  a  man  is  rendered  less  able  in  fighting,  to  defend  himself 
or  to  annoy  his  adversary,  is  properly  a  maim  at  common  law.(r)  Therefore  the 
cutting  off,  or  disabling,  or  weakening  a  man's  hand  or  finger,  or  striking  out  his 
eyes  or  foretooth,  or  depriving  him  of  those  parts,  the  loss  of  which,  in  all  animals, 
abater  their  courage,  are  held  to  be  maims ;  but  the  cutting  off  his  ear,  or  nose,  or 
the  like,  are  not  held  to  be  maims  at  common  law ;  because  they  do  not  weaken  a 
man,  but  only  disfigure  hiui.(K7)  In  order  to  found  an  indictment  of  mayhem  the 
act  must  be  done  maliciously,  though  it  matters  not  how  sudden  the  occasion. (x)* 

It  is  laid  down  that,  by  the  common  law,  if  a  person  maim  himself  in  order  to 
have  a  more  specious  pretence  for  asking,  charity*  or  to  prevent  his  being  impressed 
as  a  sailor,  or  enlisted  as  a  soldier,  he  may  be  indicted;  and,  on  conviction,  fined 
and  imprisoned.(^)  For  as  the  life  and  members  of  every  subject  are  under  the 
safeguard  and  protection  of  the  King ;  so  they  are  said  to  be  in  m^nu  regis,  to  the 
end  that  they  may  serve  the  King  and  country  when  occasion  shall  require.(2) 

'^'It  should  seem  that  there  can  be  no  accessories  before  the  fact  in  mayhem,  r«q**2 
at  common  law ;  though  there  appears  to  have  been  some  difference  of  opinion,  ^ 
or  rather  misapprehension,  upon  the  subject. (a)  For,  supposing  the  offence  to  be 
in  the  nature  of  an  aggravated  trespass  only,  the  rule  wiU  apply,  that  in  crimes 
under  the  degree  of  felony  there  can  be  no  accessories,  but  that  all  persons  con- 
cerned therein,  if  guilty  at  all,  are  principals. (6)  It  does  not  appear  to  have  been 
anywhere  supposed,  that  there  can  be  accessories  aft^r  the  fact  in  mayhem.(r) 

(r)  3  Inst.  118  ;  1  Hawk.  P.  C.  c.  55,  g.  3 ;  4  Blac.  Com.  206. 

(«)  4  Blac.  Com.  206. 

(0  Id.  Ibid. ;  1  Hawk.  P.  C.  c.  55,  s.  3  ;  1  East  P.  C.  c.  7,  s.  1,  p.  393.  But  it  is  observed 
that  perhaps  mayhem  by  castration  might  have  continued  an  offence  of  higher  degree,  as 
all  our  old  writers  held  it  to  be  felony :  4  Blac.  Com.  206. 

(m)  Co.  Lit.  127  a.     ' 

{V)  Staund.  P.  C.  3 ;  Co.  Lit.  126;  3  Inst.  62,  118;  1  Hawk.  P.  C.  c.  65,  s.  1  ;  4  Blac. 
Cora.  205 ;  1  East  P.  C.  c.  7,  s.  1,  p.  393. 

(tc)  1  Hawk.  P.  C.  c.  55,  s.  2;  4  Blac.  Com.  205,  206;  1  East  P.  C.  c.  7,  s.  1,  p.  393; 
Bac.  Ab.  Maihem  (A.). 

^x)  1  East  P.  C.  c.  7,  8.  1,  p.  393. 

\y)  1  Hawk.  P.  C.  c.  55,  s.  4,  and  Co.  Lit.  127  a,  where  Lord  Coke  says,  <'  In  my  circuit 
anno  1  Jacobi  regia^  in  the  county  of  Leicester,  one  Wright,  a  young,  strong,  and  lustie 
rogue,  to  make  himself  impotent,  thereby  to  have  the  more  colour  to  begge,  or  to  be  re- 
lieved without  putting  himself  to  any  labour,  caused  his  companion  to  strike  off"  his  left 
hand :  and  both  of  them  were  indicted,  fined,  and  ransomed." 

(z)  Co.  Lit.  127  a. ;  Bract,  lib.  1,  fol.  6 ;  Pasch.  19  Edw.  1.  cor.  Reg.  Rot.  36,  Northt. 

(a)  Lord  Hale  states  that  there  are  no  accessories  before  in  mayhem,  but  that  they  are 
in  the  same  degree  as  principals:  1  Hale  613.  Hawkins,  on  the  contrary,  says,  that  It 
seems  there  may  be  accessories  before  the  fact  in  mayhem :  2  Hawk.  P.  C.  c.  29,  s.  5. 
In  1  East  P.  C.  c.  7,  s.  7,  p.  401,  there  is  a  learned  argument,  to  show  that  the  latter 
opinion  proceeded  on  a  mistake. 

(b)  Ante,  p.  61. 

(c)  1  Hawk.  P.  C.  c.  55,  s.  13,  and  2  Hawk.  P.  C.  c.  29,  s.  5 ;  1  East  P.  C.  c.  7,  s.  7, 
p.  401. 

^  The  ofleuce  of  mayhem  may  be  committed  without  an  entire  mutilation  of  the  mem- 
ber ;  but  the  biting  off  a  small  portion  of  the  ear,  which  does  not  disfigure  the  person,  and 
could  only  be  discovered  on  close  inspection  or  examination,  when  attention  was  directed 
to  it,  is  not  mayhem  under  the  statute :  State  v.  Abram,  10  Ala.  928.  The  putting  out  an 
eye  is  mayhem  :  Chick  v.  State,  Humph.  164.  On  an  indictment  for  an  assault  with  in* 
tent  to  commit  mayhem,  the  defendant  may  be  convicted  of  the  assault  and  acquitted  of 
the  intent  charged :  McBride  v.  State,  2  Eng.  374.  See  United  States  v.  Scroggins,  I 
Hemp.  478 ;  Benham  v.  State,  1  Clarke  542. 
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Attempts  to  murder,  maiming,  aad  the  doing  or  attempting  great  bodily  harm, 
were  made  hifrhly  penal  by  the  enactments  of  several  statutes  now  repealed.  The 
9  Geo.  1,  c.  22,  commonly  called  the  Black  Act,  and  which  made  the  maliciously 
shooting  at  any  person  a  capital  offence,  and  the  26  Geo.  2,  c.  19,  s.  1,  relating  to 
the  beating  or  wounding  persons  shipwrecked  with  intent  to  kill  them,  &c.,  or 
putting  out  false  lights  to  bring  a  ship  into  danger,  were  repealed  by  the  7  &  8  Geo. 
4,  c.  27.  The  5  Hen.  4,  c.  5,  relating  to  cutting  tongues  and  putting  out  eyes ;  the 
22  &  23  Car.  2,  c.  1,  called  the  Coventry  Act,  by  which  malicious  maiming  was 
made  a  capital  offence;  the  9  Anne,  c.  16,  which  made  it  capital  to  attempt  to  kill, 
assault,  wound,  &c.,  a  privy  counsellor,  and  the  43  Geo.  3,  c  58,  commonly  called 
Lord  ElknhorougKs  Act,  were  repealed  by  the  9  Geo.  4,  c.  31,  which,  as  well  as 
the  1  Vict.  c.  85,  is  now  repealed. 

By  the  24  &  25  Vict.  c.  100,  s.  11,  "  Whosoever  shall  administer  to  or  cause  to 
he  administered  to  or  to  be  taken  by  any  person  any  poison  or  other  destructive 
thing,  or  shall  by  any  means  whatever  wound  or  cause  any  grievous  badily  harm  to 
any  person,  with  intent  in  any  of  the  cases  aforesaid  to  commit  murder,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
years— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement.'X<^0 

*Sec.  12.  "  Whosoever,  by  the  explosion  of  gunpowder  or  other  explosive  r^cq^q 
substance,  shall  destroy  or  damage  any  building  with  intent  to  commit  murder,  ^ 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than 
three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labor,  and  with  or  without  solitary  confinement.** («) 

Sec.  13.  "  Whosoever  shall  set  fire  to  any  ship  or  vessel,  or  any  part  thereof,  or 
any  part  of  tlie  tackle,  apparel,  or  furniture  thereof,  or  any  goods  or  chattels  being 
,  therein,  or  shall  cast  away  or  destroy  any  ship  or  vessel,  with  intent  in  any  of  such 
cases  to  commit  murder,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life,  or  for 
any  term  not  less  than  three  years — or  to  bo  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement.**(/) 

Sec.  14.  ^'  Whosoever  shall  attempt  to  administer  to  or  shail  attempt  to  cause  to 

(d)  This  clause  is  framed  from  the  7  Will.  4,  p:*d  1  Vict.  c.  85,'  s.  2.  As  the  general 
terra  "  wound"  includes  every  "  stab"  and  "  cut,"  as  well  as  other  wounds,  that  general 
term  has  alone  been  used  in  these  Acts.  All,  therefore,  that  it  is  now  necessary  to  allege 
in  the  indictment  is,  that  the  prisoner  did  wound  the  prosecutor;  and  that  allegation  will 
be  proved  by  any  wound,  whether  it  be  a  stab,  cut,  or  other  wound.  Under  the  1  Vict. 
c«  85,  it  was  held  that  a  wound  must  be  inflicted  by  some  instrument  in  order  to  come 
within  that  statute.  The  terms  by  "any  means  whaUoever"  in  that  Act  applied  only  to 
causing  bodily  harm  ;  by  this  clause  they  are  applied  to  wounding,  in  order  to  render  it 
immaterial  by  what  means  the  wound  is  inflicted,  provided  it  be  inflicted  with  the  intent 
alleged :  Rex'  v.  Harris,  7  C.  &  P.  446  (32  E.  C.  L.  R.) ;  Rex  v.  Stevens,  R.  &  M.  C.  C.  409 ; 
Jennings'  case,  2  Lew.  130 ;  and  Rex  v.  Murrow,  R.  k  M.  C.  G.  456 ;  and  other  similar 
cases  cannot  therefore  be  considered  as  authorities  under  the  present  clause.  The  words 
"any  grievous  bodily  harm"  are  inserted  instead  of  "any  bodily  injury  dangerous  to 
life,"  in  order  to  render  the  clause  more  comprehensive.  If  in  any  case  it  be  doubtful 
whether  the  facts  bring  it  within  this  clause,  but  there  is  evidence  that  the  acts  were 
done  with  intent  to  murder,  a  count  on  sec.  lb,  pott,  p.  U73,  alleging  an  attempt  to  murder, 
should  be  added.  As  to  the  introduction  of  the  words,  "  cause  to  be  administered  to,'* 
see  note  to  s.  14,  infra.  As  to  principals  in  the  second  degree  and  accessories,  see  sec. 
67,  ante,  p.  881.  As  to  hard  labor,  Ac,  see  ante,  p.  900.  As  to  sureties,  see  ante^  p.  900. 
The  Act  extends  to  Ireland,  but  not  to  Scotland. 

(e)  This  clause  is  taken  from  the  9  &  10  Vict.  c.  25,  s.  2.  In  this  and  the  next  section 
the  words  "  unlawfully  and  maliciously''  are  omitted  as  unnecessary,  and  "  intent  to  com- 
mit murder"  substituted  for  "  intent  to  murder  any  person."  As  to  the  principals  in  the 
second  degree  and  accessories,  see  sec.  67,  ante,  p.  881.  As  to  hard  labor,  &c.,  see  anU^ 
p.  900.     As  to  sureties,  see  ante,  p.  900. 

(/)  This  clause  is  taken  from  the  7  Will.  4  and  1  Vict.  c.  89,  s.  4.  The  words  in  itaUa 
were  introduced  for  the  same  reason  as  it  was  made  felony  to  set  fire  to  goods,  kc,  in 
buildings.  As  to  principals  in  the  second  degree  and  accessories,  see  sec.  67,  ante,  p.  88L 
As  to  hard  labor,  ice,  see  ante,  p.  900.    As  to  sureties,  see  ante,  p.  900. 
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he  adniinuterfd  to  or  to  he  taken  hy  any  person  any  poison,  or  other  destructive 
thing,  or  shall  shoot  at  any  person,  or  shall,  by  drawing  a  trigger,  or  in  any  other 
manner  attempt  to  discharge  any  kind  of  loaded  arms  at  any  person,  or  shall  attempt 
to  drown,  saffocate,  or  strangle  any  person,  with  intent,  in  any  of  the  cases  afore- 
said, to  commit  murder,  shall,  whether  any  bodily  injury  be  effected  or  not,  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years— or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement. "(^) 

Sec.  15.  "  Whosoever  shall,  hi/  any  means  other  than  those  specified  in  any  of  the 
preceding  sections  of  this  Act,  attempt  to  commit  murder,  shall  he  guilty  of  felony ^ 
and  heing  convicted  tJiereof  shall  *he  liahle,  at  the  discretion  of  the  Court,  to  vm^jx 
he  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years —  ^ 
or  to  he  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  Jiard 
lahor,  and  with  or  without  solitary  confinement,  QC) 

Sec.  16.  "  Whosoever  shall  maliciously  send,  deliver,  or  utter,  or  directly  or  in- 
directly cause  to  he  received,  knowing  the  contents  thereof,  any  letter  or  writing 
threatening  to  kill  or  murder  any  person,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  ten  years  and  not  less  than  three  years— or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping.'XO 

Sec.  17.  '*  Whosoever  shall  unlawfully  and  maliciou^y  prevent  or  impede  any 
person,  being  on  board  of  or  having  quitted  any  ship  or  vessel  which  shall  be  in 
distress,  or  wrecked,  stranded,  or  cast  on  shore,  in  his  endeavor  to  save  his  life,  or 
shall  unlawfully  and  maliciously  preveiU  or  impede  any  person  in  his  endeavor  to 
save  tlie  life  of  any  such  person  as  in  this  section  first  aforesaid,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  life  or  for  any  term  not  leas  than  three  years — or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement."(^) 

(ff)  This  clause  is  taken  from  the  7  Will.  4  and  I  Vict.  c.  85,  s.  3.  Where  the  prisoner 
delivered  poison  to  a  guilty  agent,  with  directions  to  him  to  cause  it  to  be  administered 
to  another  in  the  absence  of  the  prisoner,  it  was  held  that  the  prisoner  was  not  guilty  of 
an  attempt  to  administer  poison  within  the  7  Will.  4  and  1  Vict.  c.  85,  s.  3 ;  Reg.  v, 
Williams,  1  Den.  C.  C.  39,  post,  p.  989;  and  the  words  "attempt  to  cause  to  be  adminis- 
tered to  or  to  be  taken  by,"  were  introduced  in  this  section  to  meet  such  cases.  The 
words  *'  whether  any  bodily  injury  be  effected  or  not,"  are  substituted  for  **  although  no 
bodily  injury  be  effected,"  in  order  to  prevent  an  objection  which  might  possibly  have 
been  raised  on  an  indictment  under  the  former  clause,  if  it  had  appeared  that  any  bodily 
injury  had  been  effected.  As  to  principals  in  the  second  degree  and  accessories,  see  sec. 
67,  ante,  p.  881.  As  to  hard  labor,  kc,  see  ante,  p.  900.  As  to  sureties,  see  ante,  p. 
900. 

(h)  This  section  is  entirely  new,  and  contains  one  of  the  most  important  amendments  in 
these  Acts.  It  includes  every  attempt  to  murder  not  specified  in  any  preceding  section. 
It  will  therefore  embrace  all  those  atrocious  cases  where  the  ropes,  chains,  or  machinery 
used  in  lowering  miners  into  mines  have  been  injured  with  intent  that  they  may  break 
and  precipitate  the  miners  to  the  bottom  of  the  pit.  So  also  all  cases  where  steam  en-* 
gines  are  injured,  set  on  work,  stopped,  or  anything  put  into  them,  in  order  to  kill  any 
person,  will  fall  within  it.  So  also  cases  of  sending  or  placing  infernal  machines  with 
intent  to  murder.  See  Rex  v.  Mountford,  R.  k  M.  G.  G.  441 ;  7  G.  &  P.  242  (32  E.  G.  L.  R.), 
post,  p.  979.  Indeed  every  attempt  to  murder,  which  perverted  ingenuity  may  devise,  or 
fiendish  malignity  suggest,  will  fall  within  some  clause  of  this  Act,  and  may  be  visited 
with  penal  servitude  for  life.  In  any  case  where  there  may  be  a  doubt  whether  the 
attempt  falls  within  the  terms  of  any  of  the  preceding  sections,  a  count  framed  on  this 
clause  should  be  added.  As  to  principals  in  the  second  degree  and  accessories,  see  sec. 
67,  ante,  p.  881.     As  to  hard  labor,  kc,  see  ante,  p.  900.     As  to  sureties,  see  ante,  p.  900. 

(i)  The  observations  and  cases  bearing  on  this  clause  will  be  found  in  the  Chapter 
"  0/  Threats  and  Threatening  LeUers.'' 

(k)  This  clause  is  taken  from  the  7  Will.  4  and  1  Vict.  c.  89,  s.  7.  The  words  "  unlaw- 
fully and  maliciously"  are  substituted  for  "  by  force"  in  the  former  Act.  Under  the  7 
Will.  4  and  1  Vict.  c.  89,  s.  7,  if  A.  were  pulling  B.  oat  of  the  water,  and  G.  prevented  A. 
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Sec.  18.  "  Wkosoever  shall  unlawfully  and  maliciously  by  any  me<ins  wluUmever 
wound  or  cause  any  grievous  bodily  harm  to  any  person,  or  shoot  at  any  person,  or, 
hy  drawing  a  trigger  or  in  any  other  manner,  attempt  to  discharge  any  kind  of 
loaded  arms  at  any  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  maim,  dis- 
figure, or  disahle  any  person,  or  to  do  some  other  grievous  hodily  harm  to  any 
person,  or  with  intent  to  resist  or  prevent  the  lawful  apprehension  or  detainer  of  any 
person,  shall  he  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not 
♦07^1  ^^s  ^^^^  three  years — or  to  be  imprisoned  for  any  *term  not  exceeding  two 
-•   years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 

ment."(0 

Sec.  19.  ^^Any  gun,  pistol,  or  other  arms  which  shdl  be  loaded  in  the  barrel  triVA 

gunpowder  or  any  other  explosive  substance,  and  ball,  shot,  slug,  or  other  destructive 

material,  shall  be  deemed  to  be  loaded  arms  within  the  meaning  of  this  Act,  although 

the  attempt  to  discharge  the  same  may  fail  from  want  of  proper  priming  or  from 

any  otlier  cause."(m) 

Sec.  20.  *'  Whosoever  shall  unlawfully  and  maliciously  wound  or  inflict  any  griev- 
ous bodily  barm  upon  any  other  person,  either  with  or  without  any  weapon  or  instru- 
ment, shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  the  term  of  three 
years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor."(w) 

Sec.  23.  "  Whosoever  shall  unlawfully  and  maliciously  administer  to  or  cause  to 
be  administered  to  or  taken  by  any  other  person  any  poison  or  other  destructive  or 
noxious  thing,  so  as  thereby  to  endanger  the  life  of  such  person,  or  so  thereby  to  in- 
flict upon  such  person  any  grievous  bodily  harm,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  sball  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  teh  years  and  not  less  than  throe  years — or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor.'X*') 

Sec.  24.  *'  Whosoever  shall  unlawfully  and  maliciously  administer  to  or  cause  to 
be  administered  to  or  taken  by  any  other  person  any  poison  or  other  destructive  or 
noxious  thing,  with  intent  to  injure,  aggrieve,  or  annoy  such  person,  shall  be  guilty 
of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years— or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor."(p) 

from  doing  so,  C.  would  have  been  gniltj  of  no  offence,  except  an  assault ;  the  words  in 
italic*  were  introduced  to  meet  this  and  similar  cases.  As  to  principals  in  the  second  de- 
gree and  accessories,  see  sec.  67,  ante,  p.  881.  As  to  hard  labor,  kc,  see  ante,  p.  900.  As 
to  sureties,  see  ante,  p.  900. 

(/)  This  clause  is  taken  from  the  7  Will.  4  and  I  Vict.  c.  85,  s.  4.  The  words  in  ilalia 
at  the  beginning  of  this  section  were  introduced  to  make  it  correspond  with  s.  11,  ante,  p. 
972.  As  to  the  word  "wound,"  see  the  note  to  that  section.  The  word  "any"  is  substi- 
tuted in  two  places  for  "  such,"  in  order  to  provide  for  cases  where  the  prisoner  wounds, 
&c.,  A.,  when  he  intends  to  wound  B.,  and  the  like.  As  to  principals  in  the  second  de- 
gree and  accessories,  see  sec.  67,  ante,  p.  881.  As  to  hard  labor,  &c.,  see  ante,  p.  900.  As 
to  sureties,  see  ante,  p.  900. 

(m)  This  clause  is  new,  and  is  introduced  to  meet  every  case  where  a  prisoner  attempts 
to  discharge  a  gun,  &c.,  loaded  in  the  barrel,  but  which  misses  fire  for  want  of  priming, 
or  of  a  copper  cap,  or  from  any  like  cause.     See  pott,  p.  978. 

(n)  This  clause  is  taken  from  the  14  &  15  Vict.  c.  19,  s.  4;  and  see  the  10  Geo.  4,  c.  34, 
8.  29  (I.).  The  word  "  wound"  has  been  so  placed  in  this  clause  that  the  words  "  either 
with  or  without  any  weapon  or  instrument,"  may  apply  to  it.  As  to  counsellors  and 
aiders,  see  sec.  67,  ante,  p.  881.  As  to  hard  labor,  iz,,  see  ante,  p.  900.  As  to  fine  and 
sureties,  see  ante,  p.  900. 

(0)  This  clause  is  taken  from  the  23  &  24  Viet.  c.  8,  s.  1.  As  to  principals  in  the  second 
degree  and  accessories,  see  sec.  67,  ante,  p.  881.  As  to  hard  labor,  kc,  see  ante,  p.  900. 
As  to  sureties,  see  ante,  p.  900. 

(/>)  This  clause  is  taken  from  the  23  k  24  Vict.  c.  8,  s.  2.  As  to  counsellors  and  aiders, 
see  sec.  67,  ante,  p.  881.  As  to  hard  labor,  sureties,  kc,  see  ante,  p.  900.  Upon  an  indict- 
ment on  the  23  k  24  Vict.  c.  8,  s.  2,  for  administering  cantharides  to  a  female,  with  intent 
to  injure,  aggrieve,  and  annoy  her,  it  appeared  that  the  prisoner,  unknown  to  the  prose- 
cutrix, put  cantharides  into  a  cup  of  tea  which  she  drank,  and  was  very  ill  la  conse- 
quence, and  the  jury  found  that  the  prisoner  administered  the  eanUMuidea  with  intent  to 
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*Sec.  25.  "  If,  upon  the  trial  of  any  person  for  any  felony  in  the  last  but  rn^o^j^ 
one  preceding  section  mentioned,  the  jury  shall  not  be  satisfied  that  such  ^ 
person  is  guilty  thereof,  but  shall  be  satisfied  that  ho  is  guilty  of  any  misdemeanor 
in  the  last  preceding  section  mentioned,  then  and  in  every  such  case  the  jury  may 
acquit  the  accused  of  such  felony,  and  find  him  guilty  of  such  misdemeanor,  and 
thereupon  he  shall  be  liable  to  be  punished  in  the  same  manner  as  if  convicted  upon 
an  indictment  for  such  misdemeanor/'(9) 

An  attempt  to  commit  suicide  is  not  an  attempt  to  commit  murder  within  the  24  & 
25  Vict.  c.  100,  s.  15,  and  remains  a  common  law  misdemeanor  triable  at  sessions. (^^) 

The  following  cases,  which  were  decided  upon  the  former  statutes,  may  be  here 
mentioned. — It  was  said,  that  upon  an  indictment  on  the  9  Geo.  1,  c.  1^2,  it  was 
necessary  to  show  that  the  instrument  was  loaded  with  gunpowder,  and  also  with  a 
bullet,  slug,  or  other  deadly  substance ;  but  that  it  was  suiSBcient  if  such  facts  ap- 
peared from  the  general  circumstances  of  the  case.(r)  Where  it  did  not  appear 
whether  the  wounds  which  the  prosecutor  had  received  in  his  neck  and  chin  were 
given  by  the  wadding,  or  by  a  ball  from  a  pistol,  except  that  the  prisoner,  who  was 
endeavoring  to  eifect  an  escape  at  the  time,  exclaimed  with  an  oath,  '*  Let  me  pass, 
or  I  will  blow  your  brains  out,"  and  immediately  fired,  and  the  prosecutor  said,  that 
he  apprehended  the  wounds  must  have  been  given  by  a  ball  from  the  sensation  he 
felt  at  the  time,  and  because  it  took  him  in  one  place ;  and  another  witness  said  that 
the  report  was  very  strong  for  so  small  a  pistol ;  it  was  contended  that  there  was  not 
sufficient  evidence  that  the  pistol  was  loaded  with  a  leaden  bullet.  But  the  Court 
thought  that  there  was  sufficient  evidence  of  that  fact  to  go  to  the  jury:  and  the 
jury  found  the  prisoner  guilty. (s)  It  was  necessary  also,  under  the  same  Act,  that 
the  shooting  should  be  with  an  instrument  levelled  at  the  party.  So  that  where  the 
prosecutor,  who  was  landlord  of  the  premises  occupied  by  the  prisoner,  had  come 
in  the  night  to  bring  provisions  for  a  man  whom  he  had  put  into  possession  of  the 
prisoner's  goods  under  a  distress  for  rent,  and  had  got  over  the  pales  of  the  garden 
for  that  purpose,  but,  upon  being  met  by  the  prisoner  and  severely  beaten,  was 
making  his  retreat,  in  the  dark,  over  another  part  of  the  pales,  more  than  five  yards 
distance  from  the  place  at  which  he  entered,  when  the  prisoner  levelled  a  gun  at 
the  place  where  the  prosecutor  got  into  the  garden,  and  immediately  fired  it  off;  the 
gun  being  thus  fired  in  a  different  direction  from  that  in  which  the  prosecutor  was 
going,  the  C^urt  held  that  it  was  not  a  shooting  at  the  prosecutor  within  the  mean- 
ing of  the  statute.  (^) 

Shooting  was  within  the  43  Geo.  3,  though  the  instrument  was  loaded  with  pow- 
der and  paper  only«  if  it  was  fired  so  near  the  person,  and  in  such  a  direction,  as  to 
be  likely  to  kill,  &c.  In  a  ^case  where  the  prisoner  was  indicted  for  shoot-  r^sqi^^ 
ing  at  the  prosecutor  with  a  loaded  pistol,  and  Le  Blanc,  J.,  had  told  the  ^ 
jury,  that  if  it  was  loaded  with  powder  and  paper  only,  but  fired  so  near,  and  in 
such  a  direction,  that  it  would  probably  kill  or  do  other  grievous  bodily  harm,  and 
with  intent  that  it  should  do  so,  the  case  was  within  the  Act ;  and  the  jury  had  con- 
victed, saying,  they  werx;  satisfied  that  the  pistol  was  loaded  with  some  other  de- 
structive material  besides  powder  and  paper;  there  was  a  petition  to  the  Crown,  on 
the  ground  that  the  pistol  was  loaded  with  powder  and  paper  only :  and  the  opinion 
of  the  Judges  being  asked,  whether,  if  that  were  so,  the  direction  was  right,  they 
held  that  it  was.(ti) 

If  all  the  counts  of  an  indictment  under  the  9  Geo.  4,  c.  31,  s.  11,  for  shooting 

excite  the  sexaal  passion  and  desire  of  the  prosecatrix,  in  order  that  he  might  obtain 
connection  with  her,  and,  on  a  case  reserved,  after  a  verdict  of  guilty,  on  the  question 
whether  the  intent  above  stated  was  an  intent  to  injure,  aggrieve,  or  annoy  within  the 
statute,  the  conviction  was  affirmed :  Reg.  v,  Wilkins,  1  Leigh  k  C.  89. 

(q)  This  clause  is  taken  from  the  23  k  24  Vict.  c.  8,  s.  3. 

Iqq)  Reg.  v.  Burgess,  L.  &  C.  258. 

(r)  1  Hawk.  P.  C.  c.  55.  Of  Shooting^  j'e.,  s.  9,  citing  Rex  v.  Elliott,  Old  Bailej, 
1787. 

U)  Weston's  case,  I  Leach  247. 

h)  Empson's  case,  1  Leach  224 ;  1  Hawk.  P.  G.  c.  55.  Of  Shooting^  j*e.,  8.  10.  See  Rex 
V,  Lovell,  2  Moo.  k  Rob.  39,  post^  p.  1007. 

(fi)  Rex  9,  Kitchen,  MS.,  Bayley,  J.,  and  R.  k  R.  95. 
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at  a  person  with  intent  to  murder,  alleged  that  the  pistol  was  loaded  with  powder 
and  a  leaden  bullet,  it  must  have  been  proved  that  the  pistol  was  loaded  with  a  bal- 
let. Upon  an  indictment  against  a  man  as  principal  in  the  first  degree,  for  shooting 
at  a  woman  with  intent  to  murder  her,  and  against  her  as  principal  in  the  second 
degree,  in  which  all  the  counts  allied  that  the  pistol  was  loaded  with  powder  and 
a  leaden  bullet,  it  appeared  that  ja  person  being  awakened  by  the  report  of  fire-arms 
in  the  room  where  the  prisoners  were,  went  into  the  room,  and  discovered  both 
prisoners  lying  on  the  floor  bleeding:  on  their  being  asked  what  was  the  matter,  and 
who  fired,  the  man  said,  "I  fired  one  pistol  at  her,  and  the  other  at  myself."  He 
afterwards  said,  **he  could  feel  the  ball  somewhere  in  his  cheek."  The  woman  had 
said  she  wished  the  man  to  shoot  her.  A  surgeon  proved  that  both  prisoners  were 
bleeding  from  the  ear,  the  bones  of  which  were  shattered;  but  no  bullet  could  be 
found  iDternally  or  externally,  either  in  the  man  or  the  woman,  and  he  thought  the 
wound  was  either  from  a  ball  or  the  wadding  of  a  pistol,  and  that  wadding,  if 
rammed  down  tight,  might  have  produced  the  effect  without  any  ball ;  search  was 
made  in  the  room,  but  no  ball  found.  Bolland,  B.,  having  consulted  Park,  J.  A. 
J.,  and  Park,  J.,  who  were  present,  said  to  the  jury:  "The  offence  is  charged  in 
every  count  of  the  indictment  as  having  been  committed  with  a  pistol,  loaded  with 
a  leaden  bullet.  If  the  question  had  arisen  with  respect  to  the  pistol  fired  by  the 
man  at  himself,  I  should  have  felt  it  my  duty  to  leave  it  to  you,  on  his  declaration 
that  he  thought  he  felt  a  ball  in  his  cheek ;  but  he  might  have  intended  to  kill  him- 
self, being  weary  of  life,  though  he  might  not  have  intended  to  kill  the  woman, 
notwithstanding  her  request.  J  have  consulted  with  my  learned  brothers,  and  it  is 
our  opinion  that  the  indictment  is  not  sufficiently  proved  to  justify  you  in  a  verdict 
of  guilty."(i;)   _       .     . 

So  where  a  similar  indictment  on  the  same  statute,  in  dj^erent  counts,  allied  a 
gun  to  have  been  loaded  with  shot  and  various  destructive  materials,  and  it  appeared 
that  a  watcher  of  game  being  out  in  the  night,  saw  the  prisoner  crouching  under  a 
wall,  and  said  he  knew  him,  when  he  instantly  raised  a  gun  to  his  shoulder,  and 
♦9781  ^^^^^^^^  ^^  ^^  him;  he  stooped  to  avoid  it,  the  gun  *went  off,  and  the  charge, 
-I  whatever  it  was,  struck  a  hairy  cap  he  had  on  his  head,  and  singed  the  hair. 
There  was  evidence  of  previous  ill-will,  and  the  prisoner  after  his  apprehension  had 
said,  "  I  did  it,  and  I  rued  it  the  instant  I  pulled  the  trigger."  A  small  bag  of 
shot  was  found  in  the  prisoner's  pocket  after  he  was  apprehended.  It  Was  objected 
that  there  was  no  evidence  to  show  that  the  gun  was  loaded  with  shot,  or  any  of 
the  destructive  materials  charged  in  the  indictment,  and  Patteson,  J.,  was  strongly 
of  opinion  that  the  objection  ought  to  prevail;  and,  after  consulting  Alderson,  J., 
he  directed  an  acquittal. (tu) 

Where  an  indictment  for  treason  alleges  that  the  prisoner  discharged  a  pistol 
loaded  with  powder  and  a  bullet,  the  jury  must  be  satisfied  that  the  pistol  was  a 
loaded  pistol,  and  had  something  in  it  beyond  powder  and  wadding;  but  it  seems 
that  it  is  not  necessary  for  them  to  be  satisfied  that  it  was  actually  loaded  with  that 
which  is  generally  known  by  the  name  of  a  bullet.  An  indictment  for  treason 
stated  that  the  prisoner  ^'  discharged  a  certain  pistol  loaded  with  gunpowder  and  a 
certain  bullet"  at  the  Queen ;  it  appeared  that  the  prisoner  had  discharged  two  pis- 
tols at  the  Queen,  and  two  witnesses  proved  that  at  the  time  the  pistols  were  dis- 
charged they  heard  something  whizz  by  them ;  the  prisoner  had  bought  caps  and 
balls  before,  and  balls  and  bullet-moulds  were  found  in  his  box ;  and  he  had  said  to 
a  person,  "  If  your  head  had  come  in  contact  with  the  ball,  you  would  have  found 
there  was  a  ball  in  the  pistol."  Lord  Denman,  C.  J.,  told  the  jury:  *^Tbe  ques- 
tions for  your  consideration  are,  whether  the  prisoner  did  fire  the  pbtols,  or  either 

(v)  Rex  V.  Hughes,  5  C.  &  P.  126  (24  E.  C.  L.  R.).  The  two  prisoners  had  appareotlj 
agreed  to  commit  suicide  together. 

(w)  Whitley's  case,  1  Lew.  123.  In  Blake  v.  Barnard,  9  C.  &  P.  626  (38  E.  C.  L.  R.), 
where  a  count  in  trespass  for  an  assault,  stated  that  the  defendant  presented  a  pistol 
''loaded  with  gunpowder,  ball,  and  shot"  at  the  plaintiff,  and  there  was  no  evidence  that 
the  pistol  which  the  defendant  presented  at  the  plaintiff  was  loaded ;  Lord  Abtnger,  C. 
B.,  said,  "  It  is  sUted  in  the  declaration  that  the  pistol  was  loaded  with  ganpowder,  ball, 
and  shot,  and  it  is  for  the  plaintiff  to  make  that  out,  and  he  has  not  dofi«  ao." 
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of  them,  at  Iler  Majesty,  and  whether  those  pistols,  or  either  of  them,  were  or  was 
loaded  with  hall  at  the  time  when  they  were  so  fired/'  '^One  witness  says,  ^The 
prisoner  was  ahout  five  or  six  yards  from  the  carriage  when  he  discharged  the  pis- 
tol, and  on  the  right  side  of  it;  the  report  of  the  pistol  attracted  my  attention,  and 

I  had  a  distinct  whizzing  or  buzzing  before  my  eyes,  between  my  face  and  the  car- 
riage/ And  another  witness  says,  *It  seemed  something  that  whizzed  past  my  ear; 
as  I  stood,  it  seemed  like  something  quick  passing  my  ear,  but  what  I  could  not 
say.'  This  is  the  only  direct  evidence ;  I  have  no  means  of  furnishing  you  with  any 
observation  on  that  evidence ;  it  is  not  matter  of  law,  and  you  must  bring  your  ex- 
perience to  bear  upon  it  and  couple  it  with  the  other  facts  of  the  case."  "  You  will 
consider  whether  the  prisoner  discharged  a  loaded  pistol."  A  Juryman :  ^*  Loaded 
with  a  bullet?"  Lord  Denman,  C.  J.:  "Or  a  ball."  Alderson,  B.:  "Not  with 
powder  and  wadding  only."(x) 

But  to  constitute  the  oficnce  of  attempting  to  discharge  loaded  fire-arms,  they 
must  have  been  so  loaded  as  to  be  capable  of  doing  the  mischief  intended.  So  that 
if  part  of  the  loading  had  fallen  out,  though  without  the  prisoner's  knowledge,  and 
that  which  remained  was  inadequate  to  effect  the  mischief,  the  case  was  not  within 
the  Act.  And  it  seems  that  a  case  was  not  within  the  Act,  ^if  there  was  r^eq^o 
not  such  a  loading  at  the  time  as  was  likely  to  produce  a  discharge,  though  ^ 
it  was  possible  it  might  produce  it.  The  prisoner  was  indicted  for  attempting  to 
discharge  a  loaded  blunderbuss  at  J.  S.  The  evidence  was,  that  it  had  been  loaded 
and  primed  a  fortnight  before,  and  that  the  prisoner  levelled  it  at  J.  S.,  and  drew 
the  trigger ;  that  the  flint  struck  fire  in  the  pan,  but  that  nothing  caught  fire  there. 
The  blunderbuss  was  aflerwards  discharged  without  any  fresh  priming:  but  the 
powder  might  in  the  interim  have  been  shaken  through  the  touch-hole  from  the 
burrel  into  the  pan.  The  prisoner  was  convicted :  but  the  jury  found  that  the  blun- 
derbuss was  not  primed  at  the  time.  Upon  a  case  reserved,  the  great  majority  of 
the  Judges  considered  this  equivalent  to  a  finding  that  the  blunderbuss  was  not  so 
loaded  as  to  be  capable  of  doing  mischief  by  having  the  trigger  drawn ;  and  if  not, 
that  it  was  not  loaded  within  the  meaning  of  the  Act :  and  a  pardon  was  recom- 
mcnded.(^)  In  a  case  prior  to  this  decision,  it  appeared  that  the  prisoner  had  a 
loaded  gun ;  but  that,  in  his  struggle  with  the  prosecutor,  it  was  probable  all  the 
powder  had  fallen  out :  he  afterwards  levelled  it  at  the  prosecutor,  and  drew  the 
trigger.  Abbott,  J.,  told  the  jury,  that  if  they  thought  the  powder  was  all  out 
before  the  prisoner  drew  the  trigger,  the  gun  could  not  be  considered  as  loaded  at 
the  time ;  and  on  that  ground,  though  with  reluctance,  the  prisoner  was  acquitted. (z) 

A  pistol  loaded  with  powder  and  balls,  but  its  touch-hole  so  plugged  up  that  it 
could  not  possibly  be  fired,  was  not  "loaded  arms,"  within  the  9  Geo.  4,  c.  31,  ss. 

II  &  12.  Upon  an  indictment  charging  the  prisoner  with  attempting  to  discharge 
a  loaded  pistol,  by  drawing  the  trigger,  with  intent  to  murder,  it  appeared  that  the 
prisoner  pointed  the  pistol,  which  was  loaded  to  within  half  an  inch  of  its  muzzle 
with  gunpowder,  paper,  and  two  balls,  at  the  head  of  the  prosecutor,  within  four 
inches  of  his  ear,  and  pulled  the  trigger ;  the  lock  went  down,  and  the  prosecutor 
saw  a  single  spark  from  it ;  no  mischief  was  done )  there  was  no  priming  found  in 
the  pan,  but  it  might  have  dropped  out  in  the  struggle  to  take  the  pistol  from  the 
prisoner.  The  prisoner*s  defence  was,  that  he  always  kept  a  piece  of  paper  in  the 
pan,  and  another  piece  of  paper  twisted  tightly  and  run  into  the  touch-hole,  so  as  to 
prevent  its  being  fired,  and  the  prisoner's  son  was  called  to  prove  that  it  had  been 
in  that  state  the  day  before.  Patteson,  J.,  (in  summing  up) :  "  If  you  think  that 
the  pistol  had  its  touch-hole  plugged,  so  that  it  could  not  by  possibility  do  mischief, 
I  think  that  the  prisoner  ought  to  be  acquitted,  because  I  do  not  think  that  a  pistol 
so  circumstanced  ought  to  be  considered  as  loaded  arms,  within  the  meaning  of  this 
Act."ra) 

Ana  there  had  been  several  similar  decisions,(6)  and  these  cases  caused  the  intror 

{z)  Reg.  V.  Oxford,  9  C.  &  P.  525  (38  E.  C.  L.  R.). 

(.V)  Reg.  t'.  Carr,  MS.,  Bayley,  J.,  and  R.  k  R.  377. 

(2)  Anon.,  1817,  MS.,  Bayley,  J. 

(a)  Rex  V.  Harris,  5  C.  ft  P.  159  (24  E.  C.  L.  R.). 

\b)  Reg.  V,  James,  1  C.  &  K.  530  (47  £.  C.  L.  R.) ;  and  Reg.  v.  Baker,  1  C.  ft  K.  254. 
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dactioD  of  sec.  19)(c)  by  which,  if  the  barrel  be  loaded,  the  case  is  within  the  statute, 
although  the  attempt  to  discharge  may  fail  *^  from  want  of  proper  priming,  or  from 
any  other  cause." 

„,q^Q-.  A  tin  box,  filled  with  gtinpowder  and  peas,  was  not  a  loaded  '^'arm  within 
-I  the  meaning  of  the  9  Geo.  4,  c.  31,  s.  11.  The  prisoner  sent  to  the  prose- 
cutor a  package,  of  the  shape  and  size  of  a  cigar-box,  containing  a  tin  box  with 
three  pounds  of  powder  and  some  peas  in  it.  The  box  had  a  lid  to  it,  to  put  on 
and  pull  off.  The  object  of  the  prisoner  was,  that  the  prosecutor  should  set  fire  to 
the  powder  in  the  act  of  opening  the  box,  by  exploding  two  fulminating  matches 
which  were  fixed  to  the  top  and  bottom  of  the  box.  Upon  a  case  reserved  upon  the 
question  whether  the  thing  in  question  came  within  the  description  of  loaded  arms, 
the  Judges  were  unanimously  of  opinion  that  the  means  used  were  not  loaded  arms 
within  the  Act.(d) 

It  was  sufficient  '^shooting"  within  the  9  Geo.  4,  c.  31,  to  discharge  the  barrd 
of  a  gun,  when  separated  from  the  stock,  by  means  of  striking  the  precussion  c^ 
with  a  knife.  Upon  an  indictment  for  shooting  with  intent  to  murder,  it  appeared 
that  the  prisoner,  being  caught  poaching,  ran  away  and  was  pursued  by  the  prose- 
cutor, who  caught  him,  and  took  the  stock  and  locks  of  a  gun  from  one  of  his 
pockets :  the  prisoner  then  took  the  barrels  from  another  pocket,  and  struck  the 
percussion  cap  with  something,  which  the  prosecutor  supposed  to  be  a  knife,  and 
thereby  fired  one  of  the  barrels  and  shot  the  prosecutor :  it  was  objected  that  the 
Atit  only  applied  to  shooting  with  a  complete  fire-arm ;  that  the  statute  first  provided 
for  the  actual  shooting,  and  secondly  against  all  attempts  to  discharge  loaded  arms, 
and  as  the  latter  clause  was  limited  to  attempts  with  loaded  arms,  which  could  only 
apply  to  complete  arms,  so  must  the  former  daase }  but  it  was  held  that  the  ease  was 
within  the  statute.(«) 

Upon  an  indictment  under  the  1  Vict.  c.  85,  for  attempting  to  discharge  loaded 
fire-arms  at  a  person,  there  must  have  been  some  act  shown  to  have  been  done  by 
the  prisoner  to  prove  that  he  did  attempt  to  discharge  the  fire-arms,  and  merely  pre- 
senting them  was  not  sufficient.  Upon  an  indictment  for  attempting  to  discharge 
a  blunderbuss  with  intent  to  murder,  &c.,  it  appeared  that  the  prisoner  went  to  the 
house  of  the  prosecutor,  and  asked  him  for  some  title-deeds  which  he  held  as  a 
security.  The  prosecutor  told  him  he  could  not  let  him  have  them ;  the  prisoner 
said,  ^^  Then  you  are  a  dead  man ;"  unfolded  a  great  coat,  which  he  had  on  his  arm, 
and  took  out  a  blunderbuss.  A  person  who  was  near  him  seized  him  by  the  two 
arms,  and  he  was  secured ;  the  muzzle  of  the  blunderbuss  was  towards  the  side  of 
the  room  where  the  prosecutor  was,  but  was  not  pointed  at  him ;  the  prisoner's  in- 
tention, whatever  it  was,  was  prevented  by  the  person  laying  hold  of  him;  the 
blunderbuss  was  primed,  and  very  heavily  loaded,  but.it  had  no  flint  in  it ;  the  flint 
was  found  beneath  the  lining  of  the  coat,  from  which  the  prisoner  took  the  blunder- 
*98n  ^^*^'  Arabin,  *Serjeant^  after  consulting  Patteson,  J.,  told  the  jury  that 
-I  they  were  both  of  opinion  that,  to  sustain  the  indictment,  there  must  be 
something  more  than  the  mere  presenting  of  the  blunderbuss,  and  that  some  act 
must  be  shown  to  have  been  done  by  the  prisoner,  to  satisfy  the  jury  that  he  did  in 
fact  attempt  to  discharge  the  blunderbuss. (/) 

The  object  of  the  Act  was  to  punish  proximate  attempts ;  that  is,  those  attempts 
which  immediately  lead  to  the  discharge  of  loaded  arms.     The  words,  ^'  in  any  other 

(c)  Ante,  p.  975. 

(d)  Rex  V,  Mountford,  R.  k  M.  C.  C.  R.  441  ;  7  C.  &  P.  242  (32  E.  C.  L.  R.).  A  further 
question,  which  was  not  decided  by  the  Judges,  was  whether  as  the  explosion  was  in- 
tended to  have  been,  and  must  have  been  effected  (if  at  all)  by  the  agency  of  another,  it 
was  an  attempt  to  discharge  loaded  arms  at  the  prosecutor  within  the  meaning  of  the 
Act;  upon  this  Alderson,  B.,  said,  ''The  principle  is  laid  down  bj  Holroyd,  J.,  in  Ilottt. 
Wilks,  3  B.  &  A.  315.  If  one  person  makes  use  of  another,  who  is  a  mere  instrument  to 
do  an  act,  the  thing  done  is  the  act  not  of  him  who  is  merely  the  instrument,  but  of  the 
person  who  uses  him  as  an  instrument." 

{e)  Rex  V.  Coates,  6  C.  &  P.  394  (25  E.  C.  L.  R.),  and  MS.,  C.  S.  G.,  Patteson,  J.  His 
lordship  consulted  several  other  Judges,  who  agreed  with  him  in  opinion,  otherwise  tlie 
case  would  have  been  reserved. 

(/)  Reg.  ».  Lewis,  9  C.  A  P.  523  (38  E.  C.  L.  R.). 
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other  maDDer/'  mean  something  analogous  to  drawing  the  trigger,  which  is  the 
proximate  cause  of  the  loaded  arm  going  off.  Upon  an  indictment  on  the  1  Vict.  c. 
85,  ss.  3  &  4,  for  attempting  to  discharge  a  pistol  loaded  with  powder  and  hall, 
with  intent  to  murder,  &c.,  some  counts  of  which  charged  the  attempt  to  have  heea 
made  by  drawing  the  trigger,  others  by  putting  the  finger  and  thumb  upon  the 
trigger,  and  others  simply  charged  that  the  prisoner  did  attempt  to  discharge  the 
pistol ;  a  witness  said,  ^'  The  prisoner  took  out  a  small  pistol,  and  said,  *■  I  will  settle 
you,'  or  *  I  will  do  you '/  the  prisoner  either  half  or  full  cocked  the  pistol,  and 
pointed  the  muzzle  at  my  brother,  and  against  his  trowsers.  I  rushed  at  the  pistol, 
and  put  my  right  hand  over  the  muzzle  of  the  pistol,  and  my  other  hand  over  the 
cock ;  I  found  the  prisoner  s  finger  pulling ;  his  finger  was  on  the  trigger ;  I  plainly 
felt  the  finger  of  his  right  hand  on  the  trigger,  and  my  hand  did  not  allow  the 
trigger  to  go  back ;  the  people  interfered,  and  they  were  separated  '*  Parke,  B. : 
^^  it  appears  to  me  that  the  charge  of  felony  cannot  be  supported,  as  it  is  not  proved 
that  the  prisoner  drew  the  trigger.  The  words  Mn  any  other  manner,'  in  the 
statute,  mean  something  analogous  to  drawing  the  trigger,  which  is  the  proximate 
cause  of  the  loaded  arm  going  off.  Suppose,  for  instance,  you  had  a  matchlock,  and 
put  a  match  to  it,  and  the  gun  did  not  go  off,  that  would  be  a  case  within  the  Act 
of  Parliament ;  but  here  there  is  no  proof  that  the  prisoner  drew  the  trigger,  though 
he  put  his  finger  to  it ;  and  he  cannot,  therefore,  be  convicted  on  those  counts  which 
charge  him  with  so  doing,  or  which  charge  him  with  a  felonious  attempt  to  dis- 
charge the  pistol,  for  it  must  be  an  attempt  episdem  generis  ;  the  consequence  is,  he 
cannot  be  convicted  of  a  felony.''  It  was  then  urged  for  the  prosecution  that  the 
clause  in  this  Act  said,  that  if  a  party  should  attempt,  by  drawing  the  trigger,  or  in 
any  other  manner,  to  discharge  the  loaded  arm,  he  should  be  guilty  of  the  offence. 
If,  therefore,  a  man  put  his  hand  on  the  trigger,  in  order  to  fire  the  pistol,  and 
could  not  do  it,  because  the  pistol  happened  to  be  at  half  oock,  that  would  be  within 
the  meaning  of  the  statute.  Parke,  B. :  "  Here  was  a  trigger  to  be  drawn,  and  it  is 
not  drawn.  It  seems  to  me  that  the  object  of  this  Act  was  to  punish  proximate 
attempts,  that  is,  those  attempts  which  immediately  lead  to  the  discharge  of  loaded 
arms;  therefore,  if  a  person  drew  the  trigger^  and  the  gun  was  loaded,  in  that  case 
the  offence  would  be  complete,  though  the  gun  did  not  go  off,  and  though  it  did  not 
happen  to  strike  the  percussion  cap ;  and  the  Act  also  provides  for  the  case  of  fire- 
arms which  do  not  go  off  with  the  ordinary  lock  Suppose,  therefore,  a  r^qoo 
man  was  to  come  with  a  matchlock,  and  attempt  to  discharge  it,'  ^by  putting  ^ 
a  fusee  or  a  brimstone  match  to  the  touch-hole,  that  would  be  an  attempt  to  dis- 
charge it  within  the  meaning  of  this  Act;  and  so  since  the  newly-invented  fire-arms, 
if  a  man  with  a  hammer  were  to  strike  the  cap,  that  would  be  a  felony  under  this 
Act  of  Parliament;  and,  as  I  thought  a  point  of  this  kind  would  be  taken,  I  have 
availed  myself  of  an  opportunity  which  I  had  of  consulting  my  brother  Williams, 
who  agrees  with  me  in  opinioD."(^) 

If  a  cutting  were  inflicted,,  the  case  was  within  the  statute,  though  the  instrument 
were  not  intended  for  cutting,  nor  ordinarily  used  to  cut,  but  generally  used  to 
force  open  drawers,  doors,  &c. ;  and  though  the  intention  was  not  to  cut,  but  to  inflict 
some  other  mischief.  The  prisoner  was  indicted  for  cutting  and  stabbing.  It  ap- 
peared that  he  was  seized  for  a  robbery ;  and  in  order  to  escape,  struck  the  prosecu- 
tor on  the  head  with  an  iron  crow,  which  cut  out  part  of  his  skull.  The  instrument 
was  sharp  at  one  end  so  as  probably  to  cut.  A  case  was  reserved,  because  this  was 
an  instrument  to  force  open  doors,  drawers,  &c.,  and  not  to  cut;  and  because  the 
prisoner  meant  to  break  or  lacerate  the  head,  not  to  cut  it ;  but  the  conviction  was 
held  right.(A) 

Cutting  a  child's  private  parts,  so  as  to  enlarge  them  for  the  time,  may  be  con- 
sidered as  doing  her  grievous  bodily  harm ;  and  as  done  with  that  intent,  though  the 
hymen  is  not  injured,  the  incision  is  not  deep,  and  the  wound  eventually  is  not 
dangerous.  The  prisoner  cut  a  female  child,  ten  years  old,  in  her  private  parts, 
probably  to  enlarge  them  to  admit  his  entrance,  but  he  was  interrupted  and  fled ;  the 
wound  was  small,  but  bled  a  good  deal ;  and  when  a  surgeon  saw  it,  four  days  after- 

iff)  Reg.  V.  St.  George,  9  C.  ft  P.  483  (38  E.  C.  L.  R.). 
(h)  Rex  V.  Hayward,  MS.,  Bajley,  J.,  and  R.  &  R.  78. 
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wards,  he  found  it  near  an  inch  in  length,  not  deep  nor  dangerous,  because  below 
the  hymen ;  but  if  it  had  entered  the  hymen  it  would  have  been  dangerous.  Graham, 
B.,  lell  it  to  the  jury  to  say,  whether  this  was  not  a  grievous  bodily  injury  ;  and  if 
so,  then,  though  there  might  have  been  an  ulterior  intention  to  commit  a  rape,  yet, 
if  there  Wiis  an  intent  to  do  grievous  bodily  harm,  the  case  was  within  the  Act;  and 
that  the  intention  might  be  inferred  from  the  cutting.  The  jury  found  the  prisoner 
guilty,  and  the  Judge  held  the  conviction  right.(i) 

In  order  to  obviate  the  difiBculties  which  arose  under  the  43  Geo.  3,  c  58,  upon 
the  construction  of  the  words  "  cut  or  stab,"  the  9  Geo.  4.  c.  31,  introduced  the 
word  •'  wound,"  which  was  also  contained  in  the  1  Vict.  c.  85  ;  and  as  every  cut  or 
stab  is  included  in  the  term  "  wound,"  the  new  Act  has  used  that  word  only. 

In  order  to  constitute  a  wound,  the  continuity  of  the  skin  must  be  broken,  and  it 
is  not  sufficient  that  bones  are  broken,  the  skin  not  being  broken.  Upon  an  indict- 
ment for  wounding,  under  the  9  Geo.  4,  c.  31,  s.  12,  it  appeared  that  the  prisoners 
had  struck  the  prosecutor  with  an  iron  bar  and  an  iron  hammer,  and  that  the  collar- 
*QR^1  ^^"®  ^  ^^^  broken,  and  the  end  of  the  bone  much  injured  by  violence ; 
J  and  upon  a  case  reserved,  all  the  Judges,  *except  Bayley,  B.,  and  Park,  J. 
A.  J.,  thought  that  there  was  no  wound  within  the  Act  {k) 

A  great  Judge  has  said,  that ''  the  definition  of  a  wound,  in  criminal  cases,  is  an 
injury  to  the  person,  by  which  the  skin  is  broken.  If  the  skin  is  broken,  and  there 
WHS  a  bleeding,  it  is  a  wound." (/)  Upon  an  indictment  for  cutting  and  wounding, 
with  intent  to  murder,  it  appeared  that  the  prisoner  threw  a  hammer  at  the  prose- 
cutor, and  hit  him  over  hit*  right  eye  and  nose,  and  made  a  wound  on  the  eye,  and 
by  the  side  of  the  nose ;  his  head  was  very  bloody ;  the  hammer  was  a  blacksmith's 
finishing-hammer ;  one  end  of  it  round,  and  the  surface  flat,  the  other  end  sharp,  to 
draw  out  with.  Upon  a  case  reserved,  the  Judges  were  unanimously  of  opinion  that 
the  injury  stated  in  the  case  amounted  to  a  wound  within  the  statute.(m3 

There  must  be  a  division  of  the  external  surface  of  the  body  to  make  a  wound ; 
therefore  a  scratch  is  not  a  wound.  Upon  an  indictment  for  wounding,  it  appeared 
that  the  prisoner  attacked  the  prosecutor  with  a  butcher's  knife,  and,  drawing  him 
backwards,  attempted  to  cut  his  throat,  and  an  injury  (which  the  prosecutor  de- 
scribed as  a  slight  scratch)  was  inflicted  on  the  throat.  Parke,  B. :  '*  Nothing 
which  can  properly  be  called  a  wound  has  been  inflicted  in  this  case.  A  scratch  is 
not  a  wound  within  the  statute;  there  must,  at  least,  be  a  division  of  the  external 
surface  of  the  body."(n) 

There  must  be  a  separation  of  the  whole  skin ;  a  separation  of  the  cuticle,  or 
upper  skin,  only  is  not  sufficient.  Upon  an  indictment  for  wounding,  a  medical 
man  stated  that  there  was  a  slight  abrasion  of  the  skin,  not  exactly  a  wound,  but  an 
abrasion  of  the  cuticle ;  it  did  not  penetrate  farther  than  that ;  the  cuticle  is  the 
upper  skin  ;  blood  would  issue,  but  in  a  different  manner,  if  the  whole  skin  was  cut 
Coleridge,  J.  (Bosanquet,  J.,  and  Coltman  J.,  being  present),  told  the  jury :  '*  It  is 
essential  for  you  to  be  quite  clear  that  a  wound  was  inflicted.  I  am  inclined  to 
understand,  and  my  learned  Brothers  are  of  the  same  opinion,  that  if  it  is  necessary 
to  constitute  a  wound  that  the  skin  should  be  broken,  it  must  be  the  whole  skin ; 
and  it  is  not  sufficient  to  show  a  separation  of  the  cuticle  only.  You  will,  therefore, 
have  to  say  on  the  first  .three  counts,  whether  there  was  a  wounding  in  the  sense  in 
which  I  have  stated,  viz.,  was  there  a  wound — a  separation  of  the  whole  skin  ?"(o) 

If  the  skin  be  broken  internally,  and  not  externally,  it  is  a  wound.  Upon  an  in- 
dictment on  the  1  Vict.  c.  85,  for  wounding,  a  surgeon  stated,  "  That  the  lower  jaw 
on  the  left  side  was  broken  in  two  places;  the  skin  was  broken  internally,  but  not 
externally ',  there  was  not  a  great  deal  of  blood ;  one  fracture  was  near  the  chin,  and 
the  other  near  the  ear."  The  prisoner  had  struck  the  prosecutor  with  a  hammer  on 
the  left  side  of  the  face,  but  there  was  no  wound  on  the  outside  of  the  face.     It  was 

(i)  Rex  V.  Cox,  MS.,  Bayley,  J.,  and  R.  k  R.  362. 

(*)  Rex  V,  Wood,  1  R.  &  M.  C.  C.  R.  278 ;  4  C.  &  P.  381  (19  E.  C.  L.  R.). 

(l)  Lord  Lyndhurst,  C.  B.,  in  Moriarty  v.  Brooks,  6  C.  &  P.  684  (25  E.  C.  L.  R.). 

(to)  Rex  V.  Withers,  1  R.  A  M.  C.  C.  R.  294;  s.  c,  4  C.  &  P.  446  (19  E.  0.  L.  R.). 

,(n)  Rex  V.  Beckett,  1  Moo.  k  R.  626. 

,(o)  Reg.  V.  M'Loughlin,  8  C.  &  P.  635  (34  E.  C.  L.  R.). 
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objected  that  there  waa  not  a  wounding.  Park,  J.  A.  J. :  "  When  I  first  read  the 
deposition  I  thought  there  might  be  some  doubt.  In  consequence  of  this,  I  con- 
sulted with  my  Lord  Chief  Justice,  and  considered  *the  question  very  much  r*QQi 
in  my  own  mind,  and  we  are  of  opinion  that  it  is  a  wounding  within  the  '-  * 
meaning  of  the  Act."  Lord  Denman,  C.  J. :  "  If  it  is  the  immediate  effect  of  tlie 
injury,  we  think  we  cannot  distinguish  this  from  the  cases  which  have  been  already 
decided."  Park,  J.  A.  J.,  in  summing  up  :  "A  question  was  very  properly  put  to 
us,  as  to  whether  we  thought  there  was  a  wound  within  the  meaniVis;  of  the  statute. 
We  were  of  opinion  that  there  was  a  wound  ;  and  upon  consideration,  I  am  more 

*  strongly  of  that  opinion  than  I  was  at  the  outset.  There  must  be  a  wounding ;  but 
if  there  be  a  wound  (that  is,  if  the  skin  is  broken,  whether  there  be  an  effusion  of 
blood  or  not),  it  is  within  the  statute,  whether  the  wound  is  internal  or  extemal.'Xi') 

On  an  indictment  for  wounding  with  intent  to  do  grievous  bodily  harm,  it  ap- 
peared that  the  prisoner  had  given  the  prosecutrix  a  violent  kick  in  the  private 
parts,  and  that  it  had  been  followed  by  an  occasional  discharge  of  blood  mingled  with 
urine,  but  the  surgeon  could  not  say  from  what  precise  vessels  the  blood  originally 
flowed;  and  Patteson,  J.,  held  that  the  charge  was  not  sustained;  there  might  have 
been  no  lesion  of  any  vessels  at  all ;  but  the  blood  might  have  been  discharged 
simply  from  natural  causes. (^)  But  where  on  a  similar  indictment  it  appeared  that 
a  policeman  had  received  a  violent  kick  on  his  private  parts,  and  the  external  skin 
was  unbroken,  but  the  lining  membrane  of  the  urethra  was  ruptured,  which  caused 
a  small  flow  of  blood,  mingled  with  urine,  for  two  days ;  Cresswell,  J.,  held  that  this 
case  was  very  different  from  the  preceding,  and  that  there  was  a  wounding  within 
the  statute. (r) 

It  was  evidently  the  intention  of  the  Legislature,  according  to  the  words  of  the 
repealed  statute,  that  the  wounding  should  be  inflicted  with  some  instrument,  and 
not  by  the  hands  or  teeth.(«)     Where,  therefore,  a  prisoner  had  bit  off  the  end  of  a 

•  finger,  it  was  held,  on  a  case  reserved,  that  this  was  not  a  wounding  within  the 
8tatutc.(0  So  it  was  held  that  biting  off  the  nose  was  not  a  wounding.(u)  So  it 
was  ruled,  on  an  indictment  under  the  I  Vict.  c.  85,  s.  4,  that  biting  off  the  prepuce 
of  a  child  three  years  of  age  was  not  a  wounding,  because  the  word  "  wound  "  was 
iLsed  concurrently  with  ^^  cut  and  stab,"  and  inasmuch  as  a  stab  or  cut  must  be  made 
by  an  instrument,  the  Legislature  intended  by  the  word  "  wound,"  an  injury  (not 
being  a  stab  or  cut)  which  was  made  by  an  instrument  also.(v)  So  where  on  an 
indictment  under  the  9  Geo.  4,  c.  31,  s.  12,  for  maliciously  wounding,  it  was  proved 
♦that  the  prisoner  had  thrown  a  quantity  of  concentrated  sulphuric  acid,  r^qoK 
commonly  culled  oil  of  vitriol,  into  the  face  of  the  prosecutor ;  and  the  jury  ^ 
fuund,  upon  the  evidence  of  the  surgeons,  that  the  effect  of  such  act  was  a  wound 
upon  the  face  of  the  prosecutor ;  it  was  held,  on  a  case  reserved,  that  there  being  no 
instrument  used,  nor  any  immediate  wound  produced,  the  conviction  was  wrong.(u7) 

But  any  kind  of  instrument  whatever  was  sufficient,  as  a  bludgeon,(x)  a  black- 

(P)  ^^S'  ^'  Smith,  8  G.  &  P.  173  (.34  E.  C.  L.  R ),  Lord  Denman,  C.  J.,  and  Park, 
J.  A.  J. 

(7)  ^^S-  ^'  Jone8,  3  Cox  C.  C.  441. 

(r)  Reg.  V.  Waltham,  3  Cox  C.  C.  442.  See  Reg.  v.  Warman,  1  Den.  C.  C.  183,  where 
there  was  no  external  breach  of  the  skin,  bat  a  collection  of  blood  between  the  scalp  and 
the  cranium  just  above  the  spot  where  within  the  cranium  there  was  an  extravasation  of 
blood  pressing  upon  the  brain,  and  the  surgeon  called  it  a  contused  wound  with  effusion 
of  blood  ;  the  internal  part  of  the  skin  was  broken  ;  medically  the  breaking  of  the  skin, 
whether  internally  or  externally,  is  a  wound;  and  it  was  held  that  this  internal  wound 
was  a  sufficient  wound  to  support  the  allegation  ot  a  wound  in  an  indictment  for  murder, 
whether  it  would  have  been  so  or  not  on  an  indictment  on  the  statute  for  wounding  with 
intent,  kc. 

(»)  Per  Patteson,  J.,  Rex  v.  Harris,  7  C.  &  P.  446  (32  E.  C.  L.  R.). 

(t)  Rex  V.  Stevens,  R.  k  M.  C.  C.  R,  409,  decided  on  the  9  Geo.  4,  c.  31,  s.  12. 

(u)  Rex  17.  Harris,  7  G.  ft  P.  446  (32  E.  G.  L.  R.),  Patteson,  J.,  decided  on  the  9  Geo.  4, 
c.  31,  8.  12. 

{v)  Jenning's  case,  2  Lew.  130,  Alderson,  B. 

(rr)  Rex  V.  Murrow,  R.  k  M.  C.  C.  R.  456.  See  Rex  v.  Owens,  R.  k  M.  C.  C.  R.  205,  as 
to  maiming  a  mare  with  nitrous  acid. 

(x)  Rex  V,  Payne,  4  C.  &  P.  658  (19  E.  G.  L.  R.),  Patteson,  J. 
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smith's  finishing  hammer,(y)  an  iron  hanimer,(z)  a  stone  bottle/a)  a  hedge  stake,  or 
half  a  rail,(6)  a  gun,(c)  a  stick  or  cluh,(r/)  and  even  a  shoe,  whether  off  or  on  the 
fbot.(c) 

And  it  made  no  difference  that  there  was  some  part  of  the  clothing  intcnrening 
hetween  the  body  and  the  instrument  with  which  the  injury  was  inflicted.  Upon  an 
indictment  for  wounding,  it  appeared  that  the  prisoner  struck  the  prosecutor  with  an 
air-gun  twice  on  the  lefl  side  of  a  thick  hat  that  he  had  on  his  head ;  the  prosecutor 
had  a  contused  w»und  on  the  left  side  of  his  head,  which  was  made  by  the  hard  rim 
of  the  prosecutor's  hat,  by  the  violence  with  which  the  hat  was  struck  by  the  pris- 
oner, and  was  not  occasioned  by  the  gun  alone,  as  the  prosecutor  said  the  gun  had  « 
never  come  directly  in  contact  with  his  head :  and  upon  a  case  reserved  upon  a 
doubt  whether,  as  the  wound  must  in  fact  have  been  caused  by  the  hat,  and  not  by 
the  gun  barrel,  the  prisoner  ought  to  have  been  convicted,  the  conviction  was  held 
right  (/) 

But  in  the  new  Act,  the  words  ^*  by  any  means  whatsoever"  are  placed  immediately 
before  the  word  **  wound  ;*'  and  it  is  therefore  perfectly  immaterial  whether  the  wound 
be  inflicted  with  or  without  a  weapon. 

The  wound  must  be  inflicted  by  the  prisoner ;  if,  therefore,  the  prosecutor,  in 
attempting  to  defend  himself  from  an  attack  made  upon  him  with  a  knife,  strike  his 
hand  against  the  knife,  and  thereby  receive  a  wound,  it  is  not  within  the  Act.  Upon 
an  indictment  on  the  9  Geo.  4,  c.  31,  s.  11,  for  woundii.g,  it  appeared  that  the  pri- 
♦Qftn  s^°^^  attacked  the  prosecutor  with  a  butcher's  *knife;  the  prosecutor  suo- 
-^  ceeded  in  warduig  off  all  hurt  except  a  slight  scratch  on  his  throat,  by  lifting 
his  two  hands  up  to  his  throat,  but  in  doing  this  his  hands  struck  against  the  knife 
and  were  cut.  Parke,  B. :  **A  scrateh  is  not  a  wound  within  the  statute;  there  . 
must  at  least  bo  a  division  of  the  external  surface  of  the  body ;  the  cuts  on  the 
hands  arc  indeed  wounds ;  but  it  appears  that  they  were  inflicted  by  the  prosecutor 
himself  in  the  attempt  to  defend  himself  from  the  prisoner's  attack ;  those  cuts, 
therefore,  cannot  be  considered  wounds  inflicted  by  the  the  prisoner  with  intent  to 
murder  or  maim  the  prosecutor.* '(^)  So  where  on  an  indictment  for  wounding  vrith 
intent  to  maim,  Ac,  the  prosecutor  proved  that  he  endeavored  to  persuade  the  pri- 
soner to  leave  a  public-hou^,  and  that  the  prisoner  knocked  him  over  a  form  with 
his  fists,  in  one  of  which  he  appeared  to  have  some  instrument ;  when  the  prose- 
cutor recovered  his  legs,  he  put  forth  his  hand  to  ward  off  the  attack  of  the  pri- 
soner, and  in  doing  so  he  pushed  it  against  the  right  hand  of  the  prisoner,  in  which 
was  a  penknife,  which  ran  into  the  prosecutor's  finger  just  deep  enough  to  bring 
blood.  The  prisoner  seemed  to  hold  the  knife  in  his  hand,  and  to  use  it  as  if  he 
was  attempting  to  cut  the  frock  of  the  prosecutor,  and  the  frock  bore  three  long 
marks  as  if  it  had  been  slit  downwards  by  cuts  from  the  knife,  and  there  were  several 
scars  through  which  the  knife  had  not  penetrated.  Parke,  B.,  held  that  there  was 
an  end  to  the  charge  of  felony,  as  the  prosecutor's  hand  came  in  contact  with  a  knife 

(y)  Rex  V.  Withers,  R.  k  M.  C.  C.  R.  294,  gupra^  note  (m),  p.  983. 

(z)  Reg.  V.  Smith,  8  C.  &  P.  173  (34  E.  C.  L.  R.),  supra,  note  {p),  p.  984. 

(a)  Reg.  V.  M'Loughlin,  8  C.  &  P.  635  (34  E.  C.  L.  R.),  tuprOj  note  (o),  p.  983. 

(6)  Rex  V.  Briggs,  R.  &  M.  C.  C.  R.  318. 

(c)  Rex  V.  Sheard,  7  C.  &  P.  846  (32  E.  C.  L.  R.),  infra,  not©  (/). 

{d)  Rex  V.  Lancaster,  2  Stark.  Ev.  692,  note. 

{e)  Rex  V.  Sbadbolt,  5  C.  &  P.  504  (24  E.  C.  L.  R.),  Lord  Denman,  G.  J.,  and  Yanghan, 
B. ;  Reg.  v.  DufBU,  1  Cox  C.  C.  49;  Rex  v.  Briggs,  R.  k  M.  C.  C.  R.  318.  And  per  Lord 
Tenterden,  C.  J.,  a  wound  from  a  shoe  in  the  hand  would  be  within  the  Act;  and  a  blow 
from  a  shoe  on  the  foot  would  be  likely  to  inflict  a  more  deadly  wound  than  a  blow  from 
a  shoe  in  the  hand :  Rex  v.  Briggs,  3  Burn.  J.,  D.  &  W.  542.  It  does  not  seem  settled 
whether  the  teeth  of  a  dog,  which  has  been  set  to  bite  a  person,  can  be  considered  as 
instruments  within  these  statutes.  In  Elmsly's  case,  2  Lew.  126,  Aldersun,  B.,  thought 
that  the  bite  ot  a  dog  would  be  within  the  9  Geo.  4,  c.  31 ;  it  did  not,  however,  become 
necessary  to  decide  the  point,  otherwise  the  case  would  have  been  reserved.  In  Rex  r. 
Hughes,  2  C.  &  P.  420  (12  E.  C.  L.  R.),  Park,  J.  A.  J.,  held  that  severe  wounds  inflicted 
on  a  sheep  by  a  dog  which  the  prisoner  had  set  at  it,  was  not  a  wounding  within  the  4 
Geo.  4,  c.  54,  s.  2. 

(/)  Rex  V.  Sheard,  7  C.  &  P.  846  (32  E.  C.  L.  R.). 

Q)  Rex  V,  Beckett,  I  M.  k  Rob.  526. 
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at  a  moment  when  no  intention  existed  in  the  mind  of  the  prisoner  to  inflict  any 
wound  on  his  person.(A)  And  where  on  an  indictment  for  wounding  with  intent  to 
do  grievous  bcfdily  harm,  it  appeared  that  the  prisoner  knocked  the  prosecutor  down 
with  a  stick  on  a  tram-road ;  and  it  was  contended  that  the  wound  was  caused  hj 
the  fall  on  the  iron  trams ;  Talfourd,  J.,  told  the  jury,  that  in  order  to  convict  the 
prisoner  the  wound  must  be  direct,  and  if  they  should  be  of  opinion  that  the  injury 
was  the  result  of  a  fall,  although  occasioned  by  a  blow  from  the  prisoner,  that  would 
not  be  sufficient,  (i) 

The  9  Geo.  4,  c.  31,  s.  12,  contained  a  proviso,  that  if  it  appeared  that  the  acts 
of  shooting,  attempting  to  discharge  loaded  arms,  or  stabbing,  cutting,  or  woundin^r, 
with  intent  to  maim,  &c.,  were  committed  under  such  circumstances,  that  if  death 
had  ensued,  the  same  would  not  have  been  murder,  the  prisoner  should  be  acquitted, 
and  a  similar  proviso  was  contained  in  the  43  Geo.  3,  c.  58.  The  introduction  of 
this  proviso  caused  many  persons,  who  deserved  very  severe  punishment,  to  escape, 
and  in  order  to  remedy  that  mischief  the  proviso  is  entirely  omitted  in  the  latter 
Acts. 

Under  the  1  Vict.  c.  85,  therefore,  it  was  no  defence  that  the  offence  would  not 
have  been  murder  if  death  had  ensued.  Upon  a  case  reserved  upon  the  question, 
whether  since  the  1  Vict.  c.  85,  it  was  a  defence  to  an  indictment  for  wounding 
with  intent  to  maim,  &c.,  that  if  death  had  ensued  the  offence  would  not  have  been 
murder  but  manslaughter;  all  the  Judges  thought  that  it  was  no  *defence,  r^qqy 
except  Lord  Denman,  C.  J.,  and  Littledale,  J.,  who  doubted. (Ar)  So  where  '- 
on  an  indictment  for  wounding,  it  appeared  that  the  prisoner  had  wounded  the  prose- 
cutor under  such  circumstances,  that  if  he  had  died  it  would  only  have  been  man- 
slaughter ;  Alderson,  B.,  held  the  case  within  the  Act,  saying,  ^^  If  this  had  been  a 
case  under  the  former  Act  of  Parliament,  the  prisoner  would  have  been  entitled  to 
his  acquittal,  because  if  death  had  ensued  there  would  only  have  been  a  bad  case  of 
manslaughter ;  but  under  the  law  as  it  now  stands,  it  is  only  necessary  that  the 
offence  should  have  been  committed  maliciously,  and  with  some  of  the  infants  laid 
in  the  indictment :  however,  by  the  term  ^  maliciously,'  is  not  meant  with  malice 
aforethought ;  that  would  constitute  a  still  more  grave  offence,  as  that  would  show 
an  intent  to  murder."(?) 

It  has  been  held,  that  upon  an  indictment  for  attempting  to  drown,  it  must  be 
shown  clearly  that  the  acts  were  done  with  intent  to  drown.  An  indictment  on  the 
9  Geo.  4,  c.  31,  s.  11,  alleged,  that  the  prisoner  assaulted  G.  T.  and  J.  C,  and  with 
a  boat-hook  made  holes  in  a  boat  in  which  they  were,  with  intent  to  drown  them. 
G.  T.  and  J.  C,  two  little  boys,  were  attempting  to  land  out  of  a  boat  they  had 
punted  across  the  Ouse,  across  which  there  w»«  a  disputed  right  of  ferry;  the 
prisoner  attacked  the  boat  with  his  boat-hook  in  order  to  prevent  them,  and  by 
means  of  the  holes  which  he  made  in  it  caused  it  to  fill  with  water,  and  then  pushed 
it  away  from  the  shore,  whereby  the  boys  were  put  in  peril  of  being  drowned.  If 
he  had  wished  it,  the  boat  was  so  near  he  might  easily  have  got  into  the  boat  and 

(h)  Reg.  V.  Day,  1  Cox  C.  C.  207.  (i)  Reg.  v.  Spooner,  6  Cox  C.  C.  392. 

(k)  Anonymous,  2  Moo.  C.  C.  R.  40. 

(/)  Reg.  V.  Griffiths,  8  C.  &  P.  248  (34  E.  C.  L.  R.).  It  does  dot  appear  that  in  either  of 
the^e  cases  any  authorities  on  any  previous  statutes  were  referred  to :  but  in  Reg.  v. 
Nicholls,  9  C.  &  P.  267  (38  E.  C.  L.  R.),  where  Gurney,  B.,  expressed  a  similar  opinion  ; 
the  cases  on  the  Black  Act,  the  9  Geo.  I,  c.  22,  were  relied  upon  as  in  point.  It  was  held 
that  the  words  of  that  Act,  "If  any  person  or  persons  shall  wilfully  and  maliciously 
shoot,"  &c.,  made  malice  an  essential  ingredient  in  th^  oflTence  ;  and,  therefore,  that  no  act 
of  shooting  amounted,  under  that  Act,  to  a  capital  offence,  unless  the  crime  would  have 
been  murder  if  death  had  ensued  :  Gastineaux's  case,  1  Leach  417,  where  the  Court  said 
the  word  *'  maliciously"  constituted  the  very  essence  of  the  crime :  1  Hawk.  P.  C.  c.  55, 
8.  7,  where  the  learned  author  says,  *'  For  otherwise  the  absurdity  might  follow,  that  the 
off'ender  might  be  convicted  of  a  capital  crime,  although  the  party  is  living,  and  of  a 
single  felony,  viz.,  manslaughter,  though  the  party  were  killed:"  1  East  P.  C.  c.  B,.8.  G,  p. 
412  ;  4  Bl.  Com.  207,  note  (2).  It  is  worthy  of  observation,  that  the  words  "  unlawfully 
and  maliciously,"  are  omitted  in  the  new  clauses,  where  the  intent  is  to  commit  murder. 
They  are  in  the  subsequent  clauses,  which  provide  for  acts  done  with  intents  other  thau 
an  intent  to  murder,  and  in  which  it  is  clear  that  an  intent  to  murder  cannot  be  neces- 
sary.    See  the  sections,  antej  p.  972.     C.  S.  G. 
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throwQ  them  into  the  water;  instead  of  which  he  confined  his  attack  to  the  boat 
itself,  as  if  to  prevent  their  landing,  but  apparently  regardless  of  the  consequences. 
Coltman,  J.,  stopped  the  case,  being  of  opinion,  that  an  assault  in  fact  upon  the  two 
boys  ought  to  have  been  proved,  seeing  that  the  prisoner  had  the  opportunity  of 
attacking  them  personally,  which  he  did  not  do,  and  the  means  by  which  he  attacked 
the  boat,  indicating  an  intention  rather  to  prevent  their  landing  than  to  do  them 
any  injury.(m) 

A  mere  delivery  into  the  hand  did  not  constitute  an  administering  of  poison 
within  the  43  Geo.  3,  c.  58;  and  it  seems  that  taking  it  into  the  mouth  was  not 
sufficient,  but  that  some  part  of  the  poison  must  have  been  actually  swallowed.  The 
prisoner  was  indicted  under  the  43  Geo.  3,  c.  58,  for  administering  white  arsenic 


* 
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*and  sulphate  of  copper,  with   intent  to  murder.     It  appeared   that  the 


prisoner  pulled  a  white  bread  cake  out  of  his  pocket,  and  pinched  o£f  a  bit 
from  the  outride  of  it^  and  gave  it  the  prosecutrix  to  eat,  and  she  took  it  and  put 
it  into  her  mouth,  but  spit  it  out  again,  and  did  not  swallow  any  part  of  it;  it  was 
proved  that  the  cuke  contained  arsenic  and  sulphate  of  copper :  it  was  objected  tbat 
it  ought  to  be  proved  that  the  poison  was  swallowed  by,  or  taken  into  the  stomach 
of,  the  person  intended  to  be  poisoned ;  and  upon  a  case  reserved,  the  Judges  seemed 
to  think  swallowing  not  essential;  but  they  were  of  opinion  that  a  mere  delivery  to 
the  woman  did  not  constitute  an  administering;  and  that  upon  a  statute  so  highly 
penal  they  ought  not  to  go  beyond  what  was  meant  by  the  word  "  administering,'' 
and  a  pardon  was  therefore  recommended. (h) 

If  a  person  mix  poison  with  coffee,  and  tell  another  that  the  coffee  is  for  her,  and 
she  take  it  in  consequence,  it  seems  that  this  is  an  administering ;  and,  at  all  events, 
it  is  a  causing  the  })oison  to  be  taken.  Upon  an  indictment  under  the  9  Geo.  4,  c. 
31,  s.  II,  some  counts  of  which  charged  that  the  prisoner  ^'administered,*'  and 
others,  that  she  *'  caused  to  be  taken,"  poison,  with  intent  to  murder,  &c.,  it  appeared 
that  a  coffee-pot,  which  was  proved  to  contain  arsenic,  mixed  with  coffee,  was  stand- 
ing by  the  side  of  the  grate :  the  prosecutrix  was  going  to  put  out  some  tea,  but  on 
the  prisoner  telling  her  that  the  coffee  was  for  her,  she  poured  out  some  for  herself, 
and  drank  it,  and  in  about  five  minutes  became  very  ill.  It  was  objected  that  the 
mere  mixing  of  poison,  and  leaving  it  in  some  place  for  the  person  to  take  it,  was  not 
sufficient  to  constitute  an  administering ;  and  Rex  v.  CaifmaH(o)  was  relied  on,  as 
showing;  that  the  delivery  of  the  poison  by  the  hand  of  the  prisoner  is  the  main  in- 
gredient of  the  offence :  that  there  was  no  count  which  did  not  require  an  agency  on 
the  part  of  the  prisoner.  A  *^  causing  to  be  taken*'  included  an  act,  and  so  did  an 
*'  attempt  to  administer."  Park,  J.  A.  J. :  '*  There  has  been  much  argument 
whether,  in  this  case,  there  has  been  an  administering  of  this  poison.  It  has  been 
cont<;nded  that  there  must  be  a  manual  delivery  of  the  poison,  and  the  law,  as  stated 
in  Messrs.  Ryan  &  Moody's  Reports,  goes  that  way ;  but  as  my  note  differs  from 
that  rep<n't,  and  also  from  my  own  feelings,  I  am  inclined  to  think  that  some  mis- 
take has  crept  into  that  report.  It  is  there  stated  that  the  Judges  thought  the  swal- 
lowing of  the  poison  not  essential ;  but  my  recollection  is,  that  the  Judges  held  just 
the  contrary.  I  am  inclined  to  hold  that  there  was  an  administering  here ;  and  I 
am  of  opinion  that,  to  constitute  an  administering,  it  is  not  necessary  that  there 
♦QftQI  **^^^^^^  ^^  *  delivery  by  the  hand.  With  respect  to  the  question,  whether 
-•  the  prisoner  *did  cause  the  poison  to  be  *taken'  by  Mrs.  S.,  it  has  been 
pn)ved  that  she  said  that  she  put  the  coffee-pot  down  for  Mrs.  S.,  and  that  upon 
this  Mrs.  S.  drank  some  of  the  coffee :  and  if  you  believe  the  evidence  of  Mrs.  S.,  I 

(m)  Sinclair's  case,  2  Lew.  49. 

(n)  Rex  V.  Cadman.  R.  k  M.  C.  C.  R.  114.  But  in  Carr.  Sapp.  237,  where  the  same  C4ise 
is  reported,  it  is  said,  tbat  the  Judges  held  that  it  was  no  administering,  unless  the  poison 
was  tuken  into  the  stomach  ;  and  in  Rex  v.  Harley,  4  C.  &  P.  369  (19  B.  C.  L.  R.),  Park,  J.  A. 
J.,  said,  that  his  note  of  this  case  was,  **  that  the  Judges  were  unanimously  of  opinion  that 
the  poison  had  not  been  administered,  because  it  had  not  been  taken  into  the  stomach,  but 
only  into  the  mouth  ;"  and  this,  certainly,  is  confirmed  by  the  fact,  that  a  pardon  was  recom- 
mended, which  would  be  correct  according  to  this  view  of  the  decision  ;  but  incorrect,  if 
it  was  sufficient  to  prove  that  the  poison  was  taken  into  the  mouth,  as  that  was  proved  to 
have  been  done.     C.  S   G. 

[o)  Supra. 
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am  of  opinion  that  this  is  a  ^  causing  to  he  taken/  within  the   Act  of  Parlia- 
ment."(  p) 

On  an  indictment  for  attempting  to  administer  poison  it  appeared  that  the  pri- 
soner had  hought  some  salts  of  sorrel,  and  put  it  in  a  sugar-hasin  in  order  that  the 
prosecutor  might  take  it  with  his  tea,  and  the  prosecutor  and  his  wife  took  some  of 
it  with  their  tea,  and  discovered  that  something  was  wrong,  and  this  led  to  a  dis- 
covery of  the  poison ;  Wightman,  J.,  held,  that  if  the  prisoner  put  the  poison  in  the 
sugar  intending  that  it  should  he  taken,  that  was  an  attempt  to  administer  it.(^) 

If  A.  delivered  poison  to  B.  for  the  purpose  of  his  administering  it  to  C.  in  A.'s 
absence,  A.  was  not  liable  to  be  convicted  under  the  1  Vict.  c.  85,  s.  3,  of  an 
attempt  to  administer  poison  to  C,  if  B.  were  a  guilty  agent.  The  prisoners  were 
indicted  for  attempting  to  administer  poison  to  T.  Vaughan  with  intent  to  murder 
him.  The  prisoners  had  procured  arsenic,  and  gave  it  in  a  paper  to  one  Edwards, 
telling  him  that  it  was  poison,  and  that  they  want<3d  to  kill  Vaughan  and  his  wife; 
they  directed  him  to  keep  it  in  the  palm  of  his  hand,  and  to  go  ti>  Vaughan's  house, 
two  or  three  miles  distant,  and  call  for  a  pint  of  beer,  which  he  and  the  Vaughans 
were  to  drink  together,  and  after  having  done  so  he  was  to  call  for  another  pint,  and 
take  an  opportunity  of  slipping  the  arsenic  into  it  unobserved  by  the  Vaughans,  to 
whom  he  was  to  hand  it,  that  they  might  drink  it  and  be  poisoned.  Edwards  went 
to  the  Vaughans,  told  them  what  had  passed,  and  gave  up  the  poison.  The  jury 
having  convicted,  a  case  was  reserved  on  the  point  whether  the  facts  warranted  the 
conviction  of  the  prisoners  of  an  attempt  to  administer  poison.  Edwards  would 
have  been  the  sole  principal,  and  the  prisoners  would  have  been  accessories  before 
the  fact.  The  question  was,  whether  the  delivery  of  poison  to  an  agent  with  direc- 
tions to  him  to  cause  it  to  be  administered  to  another  under  such  circumstances  that, 
if  administered,  the  agent  would  have  been  the  sole  principal,  was  an  attempt  to  ad- 
minister within  the  1  Vict.  c.  85,  s.  3;  and  the  Judges  were  unanimously  of  opinion 
that  it  was  not,  and  that  the  conviction  was  wrong. (r) 

Where  upon  an  indictment  on  the  14  &  15  Vict.  c.  19,  s.  4,  for  unlawfully  and 
maliciously  inflicting  grievous  bodily  harm,  it  appeared  that  the  prisoner  was  about 
to  leave  his  situation  as  manager  of  a  shop,  and  that  he  put  a  quantity  of  croton  oil 
into  the  sugar-basin  which  was  to  be  used  by  the  prosecutor,  his  successor,  who  took 
some  of  the  sugar  and  immediately  became  ilP,  and  for  some  hours  suffered  dreadful 
pain  and  agony,  so  much  so  as  to  alarm  the  medical  man  who  attended  him  for  his 
life ;  and  the  prisoner  had  stated  that  he  gave  the  croton  oil  to  the  prosecutor  r^coQA 
because  he  was  determined  to  give  him  a  good  scourging,  for  that  *he  had  ^ 
told  so  many  stories  of  him.  Croton  oil  is  a  very  acrid  poison,  and  highly  dangerous, 
but  occasionally  administered  as  a  medicine.  It  was  contended  that  the  section  did 
not  apply  unless  there  was  an  assault  committed,  but  no  judgment  was  delivered,  as 
the  prisoner  died.(«) 

\Vhere  the  prisoner  put  into  a  cup  of  tea,  which  the  prosecutrix  was  about  to 
drink,  a  quantity  of  cantharidcs,  and  she  drank  the  contents  of  the  cu]^and  was 
very  ill  in  consef^uence.  Cantharidcs  taken  in  large  quantities  is  poisonous ;  but  it 
is  administered  by  medical  men  as  a  stimulant  to  the  kidneys  and  bladder.  It  is 
also  administered  to  procure  abortion,  and  to  excite  sexual  passion  and  desire.  The 
jury  found  that  the  prisoner  administered  the  cantharidcs  to,  and  caused  it  to  be 
taken  by,  the  prosecutrix,  with  the  intent  to  excite  her  sexual  passion  and  desire,  in 
order  that  he  might  obtain  connection  with  her ;  and  upon  a  case  reserved  upon  the 
question  whether  the  intent  above  stated  was  an  intent  to  injure,  or  to  aggrieve  or 
to  annoy  within  the  23  Vict.  c.  8,  the  conviction  was  affirmed.(^) 

(p)  Rex  V.  Hariey,  4  C.  &  P.  369  (19  E.  C.  L.  R.).         (q)  Reg.  v.  Dale,  6  Cox  C.  C.  14. 

(r)  Reg.  V  Williams,  1  Dea.  C.  C.  39;  1  C.  &  K.  589  (47  E.  C.  L.  R).  The  prisoners 
were  afterwards  cooTicted  on  aiy  indictment  for  the  misdemeanor  of  doing  the  acts  with 
a  criminal  intent.  See  Dears.  C.  C.  547.  The  new  clause  is  framed  so  as  to  include  all 
such  cases  as  this,  ante,  p.  973. 

(«)  Reg  V,  Ileppingstall,  8  Cox  C.  C.  111.  There  was  also  a  count  at  common  law  for 
administering  the  croton  oil  with  intent  to  injure  and  do  bodily  harm,  and  it  was  urged 
that  this  was  no  otfence  at  common  law.  See  now  the  2-1  &  25  Vict.  c.  lUO,  as.  23,  24, 
ante,  p.  975. 

(t)  Reg.  V.  Wilkins,  1  L.  &  C.  89 ;  Reg.  v.  Walkden,  1  Cox  C.  C.  282 ;  Reg.  v.  n&ii%<^^^ 
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Mr.  Starkie,  in  his  excellent  work  on  Evidence,(M)  makes  the  following  observa- 
tions: "  Upon  an  indictment  for  shooting  or  cutting  another,  with  intent  to  murder 
or  maim  him,  or  to  do  him  some  grievous  bodily  harm,  whether  the  act  was  done 
by  the  prisoner,  with  the  particular  intention  wherewith  it  is  charged  to  have  been 
done,  is,  as  in  other  cases  of  specific  malice  and  intention,  a  question  for  the  jury. 
Their  inference  upon  this  important  point,  as  in  other  cases  of  malicious  intention, 
must  be  foundcKl  upon  a  consideration  of  the  situation  of  the  parties,  the  conduct  and 
declarations  of  the  prisoner,  and,  above  all,  on  the  nature  and  extent  of  the  violence 
and  injurious  means  he  has  employed  to  effect  his  object.  In  estimating  the  pri- 
soner's real  intention,  it  is  obviotusly  of  importance  to  consider  the  quantity  and  qual- 
ity of  the  poison  which  he  administered,  the  nature  of  the  instrument  used,  and  the 
part  of  the  body  on  which  the  wound  was  inflicted,  according  to  the  plain  and  fun- 
damental rule,  that  a  man's  motives  and  intentions  are  to  be  inferred  from  the  means 
which  he  uses,  and  the  acts  which  he  does.  If,  with  a  deadly  weapon  he  deliber- 
ately inflicts  a  wound  upon  a  vital  part,  where  such  a  wound  would  be  likely  to 
prove  fatal,  a  strong  inference  results,  that  his  mind  and  intention  were  to  destroy. 
It  is  not,  however,  essential  to  the  drawing  such  an  inference,  that  the  wound  should 
have  been  inflicted  on  a  part  where  it  was  likely  to  prove  mortal ;  such  a  circum- 
stance is  merely  a  simple  and  natural  indication  of  intention,  and  a  prisoner  may  be 
found  guilty  of  a  cutting  with  an  intention  within  the  statute,  although  the  wound 
was  inflicted  on  a  part  where  it  could  not  have  proved  mortal,  provided  the  criminal 
intention  can  be  clearly  inferred  from  other  circum8tance8."(M?) 
^^^M  *The  cutting  must  be  expressly  laid  with  the  intent  stated  in  the  Act :  as 
-'  it  has  been  holden  that  an  indictment  for  cutting  with  intent  to  do  some 
grievous  bodily  harm,  without  saying,  "  in  so  doing,"  or  **  by  means  thereof,"  was 
not  sufficient. (a?)  Thus,  if  the  intent  be  to  prevent  the  prisoner's  lawful  apprehen- 
sion, and  be  so  found  by  the  jury,  an  indictment  stating  a  different  intent  will  not 
be  supported.  A  sexton  and  others  surprised  two  body-stealers,  and  attempted  to 
take  them  ;  one  of  them  cut  the  sexton's  assistant  with  a  sabre:  and  was  indicted  on 
the  43  Geo.  3,  c.  •'^8,  for  cutting,  with  the  intent  to  murder,  disable,  or  do  some 
other  grievous  bodily  harm.  The  jury  found,  that  he  cut  with  the  intent  to 
resist  and  prevent  their  apprehension,  and  for  no  other  purpose.  Upon  a  case  re- 
served, the  Judges  held,  that  the  caso  would  not  have  been  within  the  Act  unless 
the  apprehension  would  have  been  lawful ;  and  that  if  the  cutting  was  to  resist  or 
prevent  a  lawful  apprehension,  it  should  have  been  so  stated,  this  being  one  of  the 
intents  mentioned  in  the  Act ;  and  that,  as  the  jury  had  negatived  the  intent  stated, 
the  conviction  could  not  be  supported.(y)  If  the  intent  laid  be  to  disable,  it  will 
be  understood  as  of  a  permanent  disability,  and  not  merely  one  which  may  be  tem- 
porary, as  a  disability  until  an  offender  likely  to  be  apprehended  may  escape.  The 
prisoner  had  broken  into  a  shop  in  the  night;  and,  in  order  to  prevent  a  watchman 
apprehending  him  there,  gave  the  watchman  two  severe  cuts  with  the  sharp  part  of 
a  crow-bar.  The  indictment  was  for  cutting,  with  intent  to  murder,  maim,  and 
disable :  and  there  was  no  count  charging  the  prisoner  with  the  intent  of  preventing 
hi:^  own  lawful  apprehension :  and  the  jury  found  that  he  cut  to  disable  till  he  could 
effect  his  own  escape.  Upon  a  case  reser\'ed,  ten  Judges  held  the  conviction  wron^; 
for,  by  the  finding  of  the  jury,  the  prisoner  intended  to  produce  only  a  temporary 
disability,  till  he  could  escape,  not  a  permanent  di8ability.(z) 

Where  on  an  indictment  for  wounding  with  intent  to  murder,  maim,  disable,  or 
do  some  grievous  bodily  harm,  it  appeared  that  the  prisoner's  goods  had  been  dis- 

2  C.  &  K.  912  (61  E.  C.  L.  R.),  ante,  p.  170;  and  Reg.  v.  Vaughan,  8  Cox  C.  C.  256,  which 
were  similar  cases,  would  all  fall  within  sec.  24,  anUj  p.  975. 

(u)  2  Vol.  691,  etseg. 

{w)  Rex  V,  Case,  York  Sum.  Ass.  1820  ;  2  Stark.  Ev.«692,  note  (A),  eor.  Park,  J.,  who 
said  that  it  had  been  so  held  by  the  Judges.  It  is  obvious  that  a  case  may  fall  both  within 
the  letter  and  the  spirit  of  the  statute,  although  from  accident  or  from  ignorance  the  pri- 
soner has  not  succeeded  in  reaching  a  vital  part. — Note  by  Mr.  Starkie. 

{z)  Anon.,  cor.  Dallas,  C.  J.,  and  Burton,  J.,  at  Chester;  5  Evans'  Col.  Stat.  Pt.  v.,  01. 
iv.  p.  334,  note  (3). 

(y)  Rex  V.  Duffin,  MS.,  Bayley,  J.,  and  R.  k  R.  365. 

(2)  Rex  V.  Boyce,  MS.,  Bayley,  J.,  and  R.  k  M.  C.  C.  29. 
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trained  for  rent,  and  one  of  the  broker's  men  turned  out  of  the  room,  and  the 
broker  said,  "  Break  the  door  open  and  go  in  and  take  possession  again  ;"  and  the 
prisoner  said,  "he  would  split  open  the  head  of  any  person  who  opened  the  door ;" 
the  door  was  then  forced  open,  and  as  the  prosecutor  was  entering  the  room,  the 
prisoner,  who  had  an  axe  in  his  hand,  struck  him  on  the  head  with  it  and  inflicted 
a  cut  of  about  a  quarter  of  an  inch,  and  a  graze  of  about  half  an  inch  on  the  fore- 
head ;  the  axe  had  cut  through  the  skin  and  flesh,  but  very  little  below  the  surface 
of  the  skin ;  Parke,  B.,  told  the  jury  there  was  no  proof  of  an  intent  to  maim  and 
disable,  as  the  blow  was  aimed  at  the  head  of  the  prosecutor ;  it  would  have  been 
otherwise,  if  it  had  been  aimed  at  his  arm  to  prevent  him  being  able  to  use  it. 
The  question,  therefore,  was,  whether  there  was  *a  wounding  with  intent  r^eqoQ 
either  to  murder  the  prosecutor  or  to  do  him  some  grievous  bodily  harm."(a)    '- 

But  although  the  intent  laid  be  that  of  doing  grievous  bodily  harm,  and  upon  the 
evidence  it  appears  that  the  prisoner's  main  and  principal  intent  was,  to  prevent  his 
lawful  apprehension,  yet  he  may  be  convicted,  if,  in  order  to  effect  the  latter  intent 
he  also  intended  to  do  grievous  bodily  harm.  The  prisoner  was  engaged  in  poach- 
ing, and  had  fired  his  gun  at  one  of  three  keepers,  who,  being  on  the  watch  for 
poachers,  suddenly  sprung  up,  and  were  rushing  forwards  to  seize  him.  The  jury 
were  of  opinion  that  the  prisoner's  motive  was  to  prevent  his  lawful  apprehension ; 
but  that,  in  order  to  effect  that  purpose,  he  had  also  the  intention  of  doing  the 
keeper  some  grievous  bodily  harm.  Upon  objection  taken  the  learned  Judge  was  of 
opinion,  that  if  both  intents  existed,  the  question,  which  was  the  principal,  and 
which  was  the  subordinate  intention,  was  immaterial :  and,  upon  a  case  reserved,  it 
was  held,  that  if  both  the  intents  existed,  it  was  immaterial  which  was  the  principal, 
and  which  the  subordinate- one ;  and  that  the  conviction  was  therefore  proper.(^) 

So  if  a  person  wounded  for  the  purpose  of  accomplishing  a  robbery,  he  might  be 
convicted  under  the  9  Geo.  4,  c.  31.  s.  12,  if  the  jury  found  that  he  intended  to  dis- 
able or  do  grievous  bodily  harm.  Upon  an  indictment  containing  counts  for  wound- 
ing with  intent  to  prevent  his  lawful  apprehension,  to  disable,  and  to  do  grievous 
bodily  harm,  it  appeared  that  the  prisoner  threw  the  prosecutor  down,  tried  to  take 
his  watch  by  pulling  at  the  chain,  the  prosecutor  put  down  his  hand  to  prevent  him, 
the  prisoner  kicked  him  in  the  mouth  several  times  with  violence ;  he  bled  very 
much  from  the  mouth  and  nose,  and  the  skin  of  his  face  was  cut  near  the  lips. 
Lord  Denman,  C.  J.  (Vaughan,  B.,  being  present),  left  it  to  the  jury  to  say,  whether 
the  prisoner's  intent  was  either  to  disable  the  prosecutor,  or  to  do  him  some  grievous 
bodily  harm  by  the  violence  which  he  used.  Nothing  was  more  likely  to  accom- 
plish the  robbery  which  he  had  in  view  than  the  disabling  which  such  violence 
would  produce.  The  intent  in  the  first  count  could  hardly  be  said  to  be  pn>ved,  as 
no  endeavor  to  apprehend  was  made  at  the  tin]e.(r)  So  where  upon  an  indictment 
for  wounding  with  intent  to  do  grievous  bodily  harm,  it  appeared  that  the  prosecutor 
received  a  blow,  and  was  severely  wounded,  and  immediately  robbed  of  his  money, 
and  there  was  evidence  that  there  were  two  persons  present,  but  no  evidence  to  show 
which  of  them  struck  the  prosecutor;  Coleridge,  J.,  directed  the  jury,  that  if  thej 
believed  that  the  prisoner  inflicted  the  wound  on  the  prosecutor  with  an  intent  to 
rob  him,  but  had  at  the  same  time  an  intent  to  do  him  some  grievous  bodily  harm 
in  order  to  effectuate  such  his  intention  of  robbing,  then  in  point  of  law,  the  pri- 
soner ought  to  be  convicted  on  this  indictment,  although  his  ultimate  object  might 
have  been  to  rob  the  prosecutor.  And  that  even  if  the  prisoner  did  not  with  his  own 
hand  inflict  the  wound,  he  might  be  convicted  upon  this  indictment,  if  the  r^eooo 
jury  were  satisfied  that  the  prisoner  and  the  other  person  were  *en gaged  in  a  *■ 
common  purpose  of  robbing  the  prosecutor,  and  that  the  other  person's  was  the  hand 
that  inflicted  the  wound.(d  ) 

On  an  indictment  for  shooiing  at  Mr.  Mahon,  with  a  gun  loaded  with  powder  and 
blood,  with  intent  to  do  grievous  bodily  harm,  it  appeared  that  Mr.  Mahon  was 

(a)  Reg.  V.  Sullivan,  C.  k  M.  209  (41  E.  C.  L.  R.). 

{b}  Rex  V.  Gillow,  R.  k  M.  C.  C.  85 ;  Rex  v.  Davis,  1  C.  &  P.  306  (12  E.  C.  L.  R.),  8.  P., 
Garrow   B. 

(e)  Rex  V.  Shadbolt,  5  C.  ft  P.  504  (24  E.  C.  L.  R.). 
(d)  Reg.  0.  Bowen,  0.  k  M.  149  (41  E.  C.  L.  R.). 
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preaching  in  church  when  the  gun  was  fired  through  a  hole  previously  cut  in  the 
window  :  he  was  struck  on  the  temple,  knocked  hack,  and  stunned ;  his  face,  surplice, 
and  Bihle  heing  sprinkled  with  hlood ;  there  was  no  wound,  hut  grains  of  powder 
were  imbedded  in  the  forehead ;  the  eye  was  weak,  and  the  eflfect  of  the  blow  felt  for 
two  months  after.  The  surgeon  said  that  had  the  charge  struck  the  eye,  or  a  place 
nearer  to  the  eye,  the  result  would  have  been  much  more  serious ;  Willes,  J.,  told 
the  jury,  "You  must  be  satisfied  that  the  prisoner  had  an  intent  to  do  grievous 
bodily  harm :  it  is  not  necessary  that  such  harm  should  have  been  actually  done,  or 
that  it  should  be  either  permanent  or  dangerous ;  if  it  be  such  as  seriously  to  inter- 
fere with  comfort  or  health,  it  is  sufficient."(c) 

On  an  indictment  for  shooting  at  a  person  with  intent  to  maim,  &e.,  it  appeared 
that  the  prosecutor  was  hunting  small  birds,  when  the  prisoner,  a  gamekeeper,  came 
up  with  his  gun,  and  ordered  him  off;  the  prosecutor  ran  away,  but  had  not  got 
more  than  forty  or  fifty  yards  off  when  he  heard  the  report  of  a  gun,  and  at  the 
same  moment  felt  several  shots  rattling  against  his  back  and  arms,  one  of  which 
lodged  in  his  finger ;  the  prisoner  afterwards  said,  '*  He  had  warmed  their  tails  a 
goodish  bit  for  them ;"  Parke,  B. :  ^*  There  can  be  no  doubt  that  this  is  an  assault, 
but  I  think  the  felonious  part  of  the  charge  cannot  be  supported  on  these  iacts  In 
order  to  do  so,  it  must  appear  clearly  that  the  prisoner  discharged  the  gun  at  the 
prosecutor  with  the  intent  laid  in  the  indictment ;  but  he  seems  to  have  waited  till 
the  prosecutor  had  attained  such  a  distance  from  him  as  not  to  be  injured  by  the 
shot.  He  would  rather  appear  to  have  fired  at  the  prosecutor  with  a  view  of  frighten- 
ing him  than  with  any  serious  intention  of  inflicting  any  injury  on  his  person.  This 
conduct,  though  very  reprehensible,  is  not  sufficient  to  bring  the  case  within  the 
Act,  and  he  ought,  therefore,  to  be  aquitted  of  the  felony."(/) 

On  an  indictment  for  feloniously  wounding,  it  appeared  that  the  prosecutor  and 
his  companion  came  up  to  the  prisoner,  who  was  fighting  with  his  brother,  and  the 
prosecutor's  companion  said  they  were  very  quarrelsome  people ;  whereupon  the  pri- 
soner knocked  him  down,  and  said  he  would  do  the  same  to  the  prosecutor,  if  he 
^ould  fight ;  the  prosecutor  refused,  and  threatened  to  take  the  law,  and  then  the 
prisoner  struck  the  prosecutor  a  blow  with  his  fist,  which  broke  the  prosecutor's  jaw 
on  both  sides  of  his  face ;  Alderson,  B.,  told  the  jury  that  striking  a  blow,  even 
though  grievous  bodily  harm  is  done,  is  not  in  itself  sufficient  to  show  an  intent  to 
do  such  grievous  bodily  harm ;  that  must  be  proved  by  other  circumstances.((/) 
^QQj^-|       On  an  indictment  for  wounding  with  intent,  &c.,  it  appeared  ^that  the 
■^  police  ordered  some  gipsies  to  remove  from  a  common  by  the  direction  of 
the  owner  of  a  neighboring  plantation,  but  not  the  lord  of  the  manor;  they  refused 
to  do  so,  and  one  of  them  assaulted  one  of  the  police,  who  thereupon  proceeded  to 
take  him  into  custody.     The  prosecutor  took  hold  of  two  of  the  women,  and  while 
holding  them  the  prisoner  struck  him  on  the  back  with  a  scythe,  the  edge  of  which  was 
fenced,  except  two  inches  at  the  end,  inflicting  a  wound  half  an  inch  deep,  and  an 
inch  long;    it  was  contended  that  the   prisoner  could  not  be  convicted  even  of 
wounding;  it  was  like  the  case  where  a  person  inflicted  a  wound  with  a  nail  on  a 
stick,  unknown  to  the  person  using  it.     Bramwell,  B. :  "  The  police  had  no  right  to 
interfere  with  the  gipsies,  except  by  the  order  of  the  owner  of  the  land,  and  their 
resistance,  without  the  use  of  weapons,  would  have  been  justifiable.     As  to  the 
felony  charged,  a  man  is  generally  supposed,  by  law,  to  intend  the  natural  con- 
sequence of  his  act ;  but  in  this  case  it  is  not  so,  and  to  find  the  prisoner  guilty  of 
the  felony,  you  must  be  satisfied  of  the  existence  of  the  actual  intent  to  wound. 
As  to  the  unlawful  wounding,  if  this  case  were  like  that  put  by  the  counsel  for  the 
prisoner,  she  would  not  be  guilty.     But  it  is  for  you  to  say  whether,  though  the 
prisoner  did  not  intend  to  wound,  she  did  not  know  that  the  end  of  the  scythe  Was 
uncovered,  and  therefore  likely  to  wound.      Suppose  you  fired  a  gun  loaded  with 
shot,  at  a  person,  but  at  such  a  distance  that  you  did  not  think  it  would  reach  him, 
and  some  of  the  shots  did,  that  would  be  an  unlawful  wounding.     You  will  say 

(e)  Reg.  V.  Ashman,  1  F.  ft  F.  88 

(/)  ^^e-  ^'  Abraham,  1  Cox  G.  G.  208.     There  might  be  a  conviction   of  unlawfully 
wounding  in  such  a  case  under  the  14  k  15  Vict.  c.  19,  s.  b^poH^  p.  1012. 
{g)  Reg.  ».  Wheeler,  1  Cox  0.  0.  106. 
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whether  the  prisoner  is  guilty  of  wounding  with  intent  of  unlawful  wounding,  or 
not  guilty."  (A) 

Upon  an  indictment  for  maliciously  wounding  with  intent  to  do  grievous  bodily 
barm,  it*appeared  that  the  prisoner  got  into  an  altercation  with  the  prosecutor,  and 
challenged  him  to  fight;  that  he  put  down  the  blade  of  a  scythe,  and  advanced 
towards  the  prosecutor  to  fight,  but  was  prevented ;  afVerwards  the  prosecutor  chal- 
lenged the  prisoner  to  fight,  but  they  were  again  prevented,  and  the  prosecutor  and 
his  party  left,  and  some  time  after  the  prisoner  and  two  other  men  followed  the 
prosecutor  and  passed  him.  The  prosecutor  and  his  party  followed,  and  challenged 
the  prisoner  to  fight,  and  used  provoking  language.  The  prisoner  then  took  his 
own  road,  and  the  prosecutor  followed  him,  and  again  challenged  him  to  fight,  which 
the  prisoner  refused,  and  said  he  would  go  back,  and  take  the  peace  of  him,  and 
actually  went  back  a  few  steps  for  that  purpose ;  but  the  prosecutor  got  before  him, 
and  was  making  towards  him,  when  the*  prisoner  flourished  his  scythe,  and  told  him 
to  stand  back,  or  ho  would  cut  him  down,  and  himself  retreated  a  few  steps;  the 
prosecutor  sprang  on  him,  and  seized  him  by  the  collar ;  a  scuffle  ensued,  in  which 
the  prisoner  struck  the  prosecutor  across  the  shoulder  with  the  scythe,  and  produced 
a  severe  wound.  Cresswell,  J. :  "  The  recent  Act  (1  Vict.,  c.  85),  having  omitted 
the  proviso  contained  in  the  9  Geo.  4,  c.  31,  the  Judges  have  determined  that  the 
facts  will  bring  a  case  within  this  statute,  if  the  ofienoe  ^would  have  amounted  r^teoofc 
to  manslaughter,  in  case  death  had  ensued.  If  the  act  was  done  unlawfully  ^ 
and  maliciously,  that  is,  without  lawful  excuse,  and  intentionally,  it  is  enough. 
Maliciously  does  not  mean  with  premeditated  malice,  as  in  murder ;  an  intention  to 
do  the  mischief  unlawfully  will  satisfy  the  statute.  Now,  in  order  to  render  a  case 
of  homicide,  committed  with  a  deadly  weapon,  lawful  on  the  ground  of  self-defence, 
it  must  appear  that  the  party  retreated  as  far  as  he  possibly  could,  and  then  only 
used  the  weapon  to  avoid  his  own  destruction.  It  is  impossible  to  contend  that  the 
prisoner  was  so  driven  to  use  the  scythe  in  this  case;  the  offence  would  have 
amounted  to  manslaughter  if  death  had  ensued,  though  certainly  not  an  aggravated 
one ;  and  therefore  you  will  be  bound  to  say  that  the  prisoner  is  guilty,  if  you 
believe  he  really  intended  to  do  grievous  bodily  harm."(i ) 

Up<jn  an  indictment  for  wounding  with  intent  to  do  grievous  bodily  harm,  it  ap- 
peared that  the  prosecutor  and  the  prisoner  were  fellow-servants,  and  the  prosecutor 
had  told  the  prisoner  to  cut  some  grass,  which  he  ought  to  have  done,  but  did  not 
do,  whereupon  the  prosecutor  took  a  strap,  and  beat  the  prisoner  with  it,  when  the 
prisoner,  who  had  lost  his  right  arm,  took  out  a  clasp  knife,  and  wounded  the 
prosecutor  with  it.  Piatt,  B. :  ^'  One  servant  has  clearly  no  right  to  strike  another ; 
and  if  an  under-sorvant  conducts  himself  in  a  way  in  which  the  upper-servant 
thinks  he  ought  not,  the  latter  should  inform  his  master,  and  let  him  act  as  he 
thinks  proper,  either  by  dismissing  the  under  servant  or  otherwise.  In  an  ordinary 
case,  a  wrongful  beating  with  a  strap  would  not  justify  the  other  party  in  resorting 
to  a  knife,  but  there  is  certainly  in  this  case  the  distinction  that  the  prisoner  has 
lost  his  right  arm.  The  assault  of  the  prisoner  by  the  prosecutor  was  clearly  ill^l 
and  unjustifiable,  and  if,  under  all  the  circumstances,  you  think  that  the  prisoner 
acted  in  self  defence  only,  you  ought  to  acquit  him;  but  if  you  think  that  in  de- 
fending himself  the  prisoner  used  more  violence  than  was  necessary,  you  ought  to 
find  him  guilty  of  wounding  without  the  intent  mentioned  in  the  indictment."(Ar) 

Although  upon  an  indictment  for  wounding,  with  intent  to  maim,  disfigure,  dis- 
able, or  do  some  grievous  bodily  harm,  it  is  now  no  defence  that  the  wound  was  in- 
flicted under  such  circumstances,  that  if  death  had  ensued  it  would  not  have 
amounted  to  the  crime  of  murder,  yet  as  it  is  usual  to  insert  a  count  charging  an 
intent  to  murder,  and  the  sentence  on  such  a  count  is  usually  very  severe,  it  may 
oflen  become  very  material  to  decide  whether  the  case  would  have  been  murder  u 
death  had  ensued;  in  this  view  the  following  cases  are  still  important.(/) 

(h)  Reg.  V.  Cox,  I  F.  &  F.  664.  Probably  this  case  is  misreported,  as  it  is  qaite  clear 
that  if  a  person,  by  unlawful  violence,  inflicts  a  woand,  he  is  guility  of  unlawful  wound- 
ing, though  he  did  not  intend  to  wound. 

(i)  Reg.  V.  Odgers,  2  .\f .  k  Rob.  479.  (k)  Reg.  v,  Huntley,  H  0.  k  K.  142. 

(/)  See  also  the  cases  collected  in  the  chapter  on  **Menitmg  Ofieert  andotken"  ante^^  p. 
798,  et  teq. 
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Where  the  offence  is  charged  to  have  been  committed  with  intent  to  obstmct, 
&o.,  a  lawful  apprehension,  it  must  be  shown  that  the  offender  had  some  notifica- 
tion of  the  purpose  for  which  he  was  apprehended  before  he  inflicted  the  wound. 
Upon  an  indictment  on  the  43  Geo.  3,  c.  58,  it  appeared  that,  in  the  morning  of 
the  day  mentioned  in  the  indictment,  the  prisoner  stole  some  wheat  from  an  out- 
^QQfi1  ^^^^^  belonging  to  one  Spilsbury ;  and  the  '^'wheat  being  soon  after  found 
-'  concealed  in  an  adjoining  field,  Spilsbury,  Webb,  and  others,  watched  near 
the  spot,  expecting  that  the  thief  would  come  to  carry  it  away,  and  that  they  should 
thus  be  able  to  discover  and  apprehend  him.  In  the  course  of  the  day  the  prisoner 
and  another  man  walked  into  the  field,  and  lifled  up  the  bag  containing  the  wheat. 
They  were  immediately  pursued ;  and  Webb  seized  the  prisoner,  witbout  desiring 
him  to  surrender^  or  stating  for  what  reason  ho  was  apprehended.  A  scuffle  ensued, 
during  which,  before  Webb  had  spoken,  the  prisoner  drew  a  knife,  and  cut  him 
across  the  throat.  Lawrence,  J.,  held  that,  as  Webb  did  not  communicate  to  the 
prisoner  the  purpose  for  which  he  seized  him,  the  case  did  not  come  within  the 
statute :  for  if  death  had  ensued,  it  would  only  have  been  manslaughter.  But  he 
said,  that  if  a  proper  notification  had  been  made  before  the  cutting,  the  case  would 
have  assumed  a  different  complexion.(m) 

But  where,  in  a  case  somewhat  similar,  the  goods  had  been  concealed  by  the 
thief  in  an  outhouse,  and  the  owner,  together  with  a  special  constable  under  the 
Watch  and  Ward  Act,  waited  at  night  to  apprehend  the  thief  when  he  came  to 
take  away  the  goods,  and  the  prisoner  and  another  came  at  night  and  removed  the 
goods  fr  tm  the  place  where  they  were  deposited,  and  upon  an  attempt  to  apprehend 
them,  the  prisoner  fled,  and  was  pursued  by  the  owner  of  the  goods,  who  cried  out 
aft«r  him  several  times  in  a  loud  voice,  "  Stop  thief!*'  and  on  being  overtaken,  the 
prisoner  drew  a  knife,  with  which  he  cut  the  hands  of  the  prosecutor,  and  made 
many  attempts  to  cut  his  throat,  the  prisoner  was  convicted  and  executed. (it) 

So  where  upon  a  count  of  an  indictment  which  charged  the  prisoner  with  mali- 
ciously wounding  the  prosecutor  with  intent  to  resist  his  apprehension  for  an  offence 
for  which  he  was  liable  to  be  apprehended,  viz.,  for  wilfully  and  maliciously  com- 
mitting damage  upon  certain  plants  and  roots  growin;r  in  a  certain  garden,  it 
appeared  that  the  prosecutor,  a  constable  of  the  Metropolitan  Police  Force,  while 
On  duty,  found  the  prisoner  in  the  night-time  in  an  enclosed  garden,  stooping  down 
close  to  the  ground,  on  which  the  prisoner  ran  away,  and  the  prosecutor  ran  af^er 
him,  and  caught  him  getting  over  a  hedge,  and  he  was  then  in  tl\c  garden ;  he 
caught  him  by  the  collar  of  the  jacket,  on  which  the  prisoner  drew  a  knife,  and 
cut  the  prosecutor  on  the  forehead  between  the  eyes,  and  in  a  scuffle  which  ensued 
in  several  other  places.  The  prisoner  when  found  was  cutting  or  plucking  some 
pickatees  and  carnations.  The  jury  found  that  the  prisoner  had  wilfully  and  mali- 
ciously plucked  and  cut  flowers  from  plants  or  roota  in  the  garden,  with  intent  to 
steal  the  flowers,  and  that  he  was  found  by  the  prosecutor,  who  belonged  to  the 
police  force,  committing  that  offence,  but  that  the  prosecutor  did  not  inform  the 
prisoner  by  word  of  mouth  that  he  did  belong  to  the  p)lice  force;  and  that  the 
^QQ71  P^^^^°^^  ^^^  ^^^  knife  in  his  hand  at  the  time  *with  which  he  had  beea 
-^  cutting  the  flowers ;  and  found  him  guilty  on  the  above  count.  Littledale, 
J.,  reserved  the  question  whether,  considering  the  finding  of  the  jury,  the  offence 
committ-ed  by  the  prisoner  fell  within  the  42d  or  43d  sections  of  the  7  &  8  Geo.  4, 
c.  29,  or  the  22d,  23d,  or  24th  sections  of  the  7  &  8  Geo.  4,  c.  30.  Supposing  the 
offence  fell  within  either  of  these  statutes,  there  did  not  appear  to  the  learned 
Judge  much  doubt  as  to  the  authority  of  the  prosecutor  to  apprehend  him  under 
the  63d  section  of  the  one  Act,  or  the  28th  of  the  other,  as  the  case  might  be,  so 
as  to  prove  this  count ;  and  upon  consideration  the  Judges  held  the  conviction  right 
upon  this  count,  (o) 

(m)  Rex  V.  Ricketts,  3  Camp.  68.  The  prisooer  was  afterwards  found  guilty  of  larcenj 
in  stealing  the  wheat.  It  seems  to  me  that  this  decision  maj  well  be  doubted,  as  the 
facts  must  have  told  the  prisoner  for  what  he  was  apprehended  See  the  cases  on  this 
subject,  antej  p.  835.     C.  S.  G. 

(n)  Rex  V,  Robinson,  eor.  Wood,  B.,  Lancaster;  2  Stark.  Ev.  693,  note  (ib). 

(o)  Rex  V.  Fraser,  R.  ft  M.  C.  C.  R.  419.    It  should  be  observed  that  the   count  wu 
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Upon  an  indictment  for  shooting  with  intent  to  do  grievous  bodily  harm,  it  ap- 
peared that  the  prisoner,  being  a  constable,  was  employed  to  guard  a  copse  from 
which  wood  had  been  stolen,  and  for  this  purpose  he  carried  a  loaded  gun.  From 
this  copse  he  saw  the  prosecutor  come  out,  carrying  wood  which  he  was  stealing, 
and  called  to  him  to  stop.  The  prosecutor  ran  away,  and  the  prisoner,  having  no 
other  means  of  bringing  him  to  justice,  fired  and  wounded  him  in  the  leg.  It  was 
alleged  that  the  prosecutor  was  actually  committing  a  felony,  he  having  been  before 
repeatedly  convicted  of  stealing  wood ;  but  these  convictions  were  unknown  to  the 
prisoner,  and  there  was  no  reason  for  supposing  that  he  knew  the  diffeFcnce  between 
the  rules  of  law  relating  to  felony  and  those  relating  to  less  offences.  Erie,  J.,  told 
the  jury,  that  ^^  shooting  with  intent  to  do'  grievous  bodily  harm  amounted  to  the 
felony  charged,  unless  i'rom  other  facts  there  was  a  justification }  and  that  neither 
the  belief  of  the  prisoner  that  it  was  his  du^  to  fire,  if  he  could  not  otherwise  ap- 
prehend the  prosecutor;  nor  the  alleged  felony,  it  being  unknown  to  him,  constituted 
such  justification."  The  jury  convicted;  and,  upon  a  case  reserved,  the  Judges 
were  imanimously  of  opinion  that  the  prisoner  was  not  justified  in  firing  at  the 
prosecutor,  because  the  fact  that  the  prosecutor  was  committing  a  felony  was  not 
known  to  the  prisoner  at  the  time,  and  therefore  the  conviction  was  right.(p) 

In  a  case  where  a  point  was  made,  whether  the  shooting  with  which  the  prisoner 
was  charged  was  by  accident  or  design,  it  was  held,  that  proof  might  be  given  that 
the  prisoner  at  another  time  shot  intentionally  at  the  same  person.  Pearce,  the 
prosecutor,  who  was  a  gamekeeper,  proved  that  he  met  the  prisoner  sporting  upon 
his  manor,  and  remonstrated  with  him  for  so  doing;  and  proposed  that  the  prisoner 
should  go  with  him  to  the  steward,  saying,  that  if  the  steward  would  pardon  him 
he  should  have  no  '''objection.  The  prisoner  assented  to  go  with  him,  and  rjicqqQ 
they  walked  together  until  they  came  near  to  the  gamekeeper's  horse,  which  ^ 
was  about  sixty  yards  off,  when  Pearce  went  on^  before  him  towards  the  horse;  and 
when  he  was  at  a  short  dbtance  from  the  prisoner,  the  prisoner  fired  at  his  back, 
but  said  nothing.  Pearce  attempted  to  turn  round,  and  saw  the  prisoner  running, 
and  attempted  to  run  after  him ;  but  his  back  seemed  to  be  broken,  and  he  could 
not  follow.  He  then  turned  back  to  the  horse;  and,  after  getting  upon  it,  was 
making  his  way  home  to  a  place  about  two  miles  off,  and  had  got  about  half  a  mile 
on  the  road,  at  a  place  where  there  was  a  hedge  on  each  side,  when  he  saw  the  pri- 
soner again  in  the  lowest  part  of  one  of  the  hedges;  and  the  moment  he  looked 
round  at  him  the  prisoner  again  fired  his  gun,  the  discharge  from  which  beat  oat 
one  of  Pearce's  eyes  and  several  of  his  teeth,  but  did  not  cause  him  to  fall  from  his 
horse.  Between  the  first  and  second  firing  was  about  a  quarter  of  an  hour.  In 
the  course  of  the  trial  it  was  suggested,  that  the  prosecutor  ought  not  to  give  evi- 
dence of  two  distinct  felonies ;  but  the  learned  Judge  thought  it  unavoidable  in  this 
case,  as  it  seemed  to  him  to  be  one  continued  transaction,  in  the  prosecution  of  the 
general  malicious  intent  of  the  prisoner.  Upon  another  ground  also  the  learned 
Judge  thought  such  evidence  proper.  The  counsel  for  the  prisoner,  by  his  cross- 
examination  of  Pearce,  had  endeavored  to  show,  that  the  gun  might  have  gone  off 
the  first  time  by  accident ;  and,  although  the  learned  Judge  was  satisfied  that  this 
was  not  the  case,  he  thought  that  the  second  firing  was  evidence  to  show,  that  the 
first,  which  had  preceded  it  only  a  quarter  of  an  hour,  was  wilful;  and  to  remove 
the  doubt,  if  any  existed,  in  the  minds  of  the  jury.  The  prisoner  having  been  con- 
victed, the  matter  was  submitted  to  the  consideration  cf  the  Judges,  who  were  of 

framed  on  the  7  &  8  Geo.  4.  c.  30,  s.  21,  for  malicioasly  committing  damage  upon  the 
phinis,  but  the  jury  found  that  the  prisoner  cut  the  floweu  with  intent  to  steal  them, 
which  is  an  offence  within  the  7  &  8  Geo.  4,  c.  29,  s.  42.  It  may  be  doubted,  therefore, 
whether  the  evidence  supported  the  count.  Another  question  arose  on  another  count  as 
to  the  construction  of  the  10  Geo.  4,  c.  44,  s.  7  (the  Metropolitan  Police  Act),  but  upon 
that  no  opinion  was  given.     C.  S.  G. 

(/>)  Reg.  V.  Dadson,  2  Den.  C.  G  35.  It  is  not  stated,  but  must  be  assumed  that  the 
prosecutor  had  cut  down  the  wood  he  was  carrying  away,  and  that  he  had  previously 
been  summarily  convicted  before  justices  for  a  like  offence.  According  to  the  statement 
in  the  case,  all  the  prisoner  saw  was  that  the  prosecutor  was  carrying  wood  away  ;  in 
fact,  WAS  committing  a  felony  ;  but  it  must  be  assumed  the  evidence  showed  that  the 
prisoner  knew  the  wood  bad  just  been  cut  down. 
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opinion,  that  the  evidence  was  properly  received,  and  the  prisoner  rightly  con- 
victed.(5') 

In  a  case  of  an  attempt  to  poison,  evidence  of  former  and  also  of  subsequent 
attempts  of  a  similar  nature  are  admissible.(r) 

It  was  also  necessary,  in  proceeding  upon  the  same  clause  of  the  43  (3^o.  3,  c. 
58,  to  show  that  the  person  apprehending  acted  under  proper  authority.  For, 
where  it  appeared  that  the  prisoner  having  previously  cut  a  person  on  the  cheek, 
several  others,  who  were  not  present  when  the  transaction  took  place,  went  to  his 
house  to  apprehend  him,  without  any  warrant,  and,  upon  their  attempting  to  take 
him  into  custody,  he  inflicted  the  wound  upon  which  the  indictment  was  founded; 
Le  Blanc,  J.,  was  of  opinion,  that  the  'prosecution  could  not  be  sustained.  He 
said,  that  to  constituted  an  offence  within  this  branch  of  the  statute,  there  must  be 
a  rcHistanee  to  a  person  having  a  lawful  authority  to  apprehend  the  prisoner,  in  order 
to  which  the  party  must  either  be  present  when  the  offence  was  committed,  or  he 
must  be  armed  with  a  warrant;  and  that  this  branch  of  the  statute  was  intended  to 
♦ooQl  *prot^ct  officers,  and  others  armed  with  authority,  in  the  apprehem.ion  of 
-•  persons  guilty  of  robberies  or  other  felonies.(«) 

Where  the  intent  charged  in  three  of  the  counts  was,  an  intent  to  prevent  a 
lawful  apprehension  ;  and,  in  the  fourth,  an  intent  to  do  the  prosecutor  some  grievous 
bodily  harm  ;  and,  from  the  nature  of  the  facts,  the  case  turned  upon  the  last  count 
only,  a  point  was  made  on  behalf  of  the  prisoner,  that  no  grievous  bodily  harm  was 
done,  as  the  cut  was  upon  the  wrist,  and  did  not  appear  to  have  been  dangerous,  as 
it  got  well  in  about  a  week ;  and  the  prisoner's  counsel  relied  upon  a  doubt  ex- 
pressed by  Bayley,  J.,{t)  whether  the  injury  done  was  a  grievous  bodily  harm  con- 
templated by  the  Act,  the  wound  not  being  in  a  vital  part.  Another  objection  was 
also  taken  upon  the  facts ;  from  which  it  appeared,  that  the  prisoner  having  been 
apprehended  by  one  Headley,  in  an  attempt  to  break  into  his  stable  in  the  night, 
and  taken  into  Ileadley's  house,  threatened  Headley  with  vengeance,  and  endea- 
vored to  carry  his  thrcata  into  effect  with  a  knife  which  had  been  laid  before  him, 
in  order  that  he  might  take  some  refreshment ;  and,  in  so  doing,  cut  the  prosecutor 
Cambridge,  one  of  Headley's  servants,  who,  with  Headley,  was  trying  to  take  away 
the  knife;  the  act  happened  in  that  struggle,  and  perhaps  not  designedly,  a8  against 
Cambridge.  Upon  these  facts,  it  was  objected  that  there  was  no  evidence  of  malice 
against  the  prosecutor,  but  against  Headley  only;  and  that  upon  the  43  Greo.  3,  c 
58,  general  malice  was  not  sufficient,  as  in  the  case  of  murder,  and  that  malice 
against  the  particular  individual  was  neoessary.(ti)  A  further  objection  was  made, 
that  the  prisoner  was  not  lawfully  in  custody,  there  being  no  warrant ;  and  an  attempt 
to  commit  felony  being  only  a  misdemeanor.  The  jury,  who  found  the  prisoner 
guilty,  stated  that  the  thrust  was  made  with  intent  to  do  grievous  bodily  harm  to 
anybody  upon  whom  it  might  alight,  though  the  particular  cut  was  not  calculated 
to  do  so.  Upon  a  case  reserved,  the  Judges  were  of  opinion  that,  if  there  was  an 
intent  to  do  grievous  bodily  harm,  it  was  immaterial  whether  grievous  bodily  harm 
was  done ;  that  general  malice  was  sufficient  under  the  43  Geo.  3,  c.  58,  without 
any  particular  malice  against  the  person  cut ;  and  that,  as  the  prisoner  was  detected 
in  the  night  attempting  to  commit  a  felony,  he  might  be  lawfully  detained  without 
a  warrant,  until  he  could  be  carried  before  a  magistrate.(v) 

In  a  case  upon  the  43  Geo.  3,  c.  58,  the  prosecutor  and  some  other  men  had  got 

(q)  Rex  V.  Yoke,  R.  &  R.  531. 

(r)  2  Stark.  Ev.  692.  No  authority  is  cited  for  this  position  ;  but  see  Rex  v.  Mogg,  4  C. 
k  P.  364  (19  E.  C.  L.  R.)  where,  on  an  iodictmeDt  for  admiDistering  poison  to  horses 
with  intent  to  kill  them,  Park,  J.  A.  J.,  held  other  acts  of  administering  admissible  to 
prove  the  intent,  and  Reg.  v.  Geering  and  other  cases,  postf  tit.  Evidtnet.     G.  S.  G. 

(9)  Rex  V.  Dyson,  cor.  Le  Blanc,  J.,  York  Spr.  Ass.  1816  ;  1  Starkie  N.  P.  R.  246  (2  %: 
G.  L.  R.).  See  the  cases  as  to  the  authority  to  apprehend,  collected  in  the  chapter  on 
"  Re$i8ting  Officers  and  otherSy"  ante^  p.  798,  et  teg. 

(t)  Rex  V.  Akenhead,  Holt  N.  P.  G.  470, />o«^,  p.  1000. 

(u)  Gurtis  V.  The  Hundred  of  Godly,  3  B.  &  G.  248  (10  E.  G.  L.  R.),  was  cited,  a  case 
upon  the  Black  Act. 

(»)  Rex  V.  Hunt,  R.  &  M.  G.  G.  93  ;  Rex  v.  Griffith,  1  G.  &  P.  298  (12  S.  C.  L.  R.),  8.  P., 
as  to  bodily  harm,  Park,  J.  A.  J.     See  Rex  v.  Howarth,  antef  p.  816. 
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hold  of  a  woman,  who,  as  they  conceived,  had  been  using  another  person  ill,  and 
said  that  she  deserved  to  be  ducked  in  a  trough,  which  was  near ;  but  it  did  not 
appear  that  they  intended  to  duck  her.  The  prisoner,  who  was  at  some  distance  at 
the  time,  on  being  informed  that  they  w«re  using  the  woman  ill,  exclaimed,  ^^  I 
have  got  a  good  knife,"  rushed  immediately  to  the  place  where  she  was,  entered 
among  the  crowd,  and  ^instantly  struck  the  prosecutor  on  the  shoulder  with  r^ci  aaa 
the  knife.  The  prosecutor  turned  round  upon  him ;  a  struggle  ensued  be-  *- 
tween  them ;  and  in  that  struggle  the  prosecutor  received  other  wounds.  After 
they  had  fought  for  some  time,  the  prisoner  dropped  the  knife  and  ran  away.  The 
wound  upon  the  prosecutor^s  shoulder  was  about  seven  inches  long,  and  two  deep ; 
and  the  lap  of  one  of  his  ears  was  cut.  There  was  likewise  a  slight  wound  on  the 
gland  of  his  neck,  and  a  cut  on  his  left  arm.  The  counsel  for  the  prisoner  objected, 
that  the  first  count  of  the  indictment,  which  stated  an  attempt  to  murder,  &c.,  and 
the  second  count,  which  stated  an  attempt  to  muim,  disfigure,  and  disable,  could 
not  be  supported ;  and  that  the  only  question  was  upon  the  third  count,  which 
stated  an  intent  to  do  some  grievous  bodily  harm.  And  upon  this  question,  he 
submitted,  that  the  wounds  were  not  of  that  kind  from  which  grievous  bodily  harm 
could  ensue ;  that  the  transaction  was  a  scuffle,  in  which  a  knife  was  used  accident- 
ally, without  any  settled  design  to  "  maim,  disfigure,  or  disable,"  or  to  do  "  other 
grievous  bodily  harm  "  to  the  prosecutor ;  and  also  that  the  wounds  were  not  inflicted 
in  a  part  of  the  body  which  could  produce  such  a  consequence.  Bayley,  J.,  enter- 
tained some  doubts  on  the  case;  which  appear  to  have  proceeded  principally  on  the 
grounds  that  the  wounds  were  not  in  a  vital  part;  that  it  was  questionable  whether 
the  injury  done  was  a  grievous  bodily  harm  contemplated  by  the  Act;  and  whether, 
if  death  had  ensued,  the  crime  would  have  been  more  than  manslaughter.  And, 
taking  all  the  circumstances  of  the  case  into  consideration,  he  directed  the  jury  to 
acquit  the  prisoner. (to) 

It  was  once  held  on  an  indictment  under  the  9  G-eo  4,  c.  31,  which  charged 
the  prisoner  with  shooting  at  A.  with  intent  to  murder  A.,  that  the  prisoner  could 
not  be  convicted  if  the  jury  found  that  he  shot  at  A.  intending  to  shoot  at  B.^  and 
that  he  did  not  intend  to  do  A.  any  harm.  An  indictment  charged  the  prisoner,  in 
one  set  of  counts,  with  shooting  at  Hill,  with  intent  to  murder  Hill;  and  in 
another  set  with  shooting  at  Lee,  with  intent  to  murder  Lee;  and  it  appeared 
that  the  prisoner  having  ill  will  against  Lee,  went  to  his  house,  and  called  to 
him  to  come  out  and  be  killed;  and  Hill,  who  was  in  the  parlor  with  Lee, 
went  into  the  hall,  and  the  prisoner  instantly  fired  a  pistol  at  him,  but  without 
doing  him  any  injury ;  it  was  objected  that  the  prisoner  must  have  shot  at  a  person 
with  intent  to  kill  that  person,  and  that  here  there  was  no  intent  to  injure  Hill. 
On  the  part  of  the  crown,  Rex  v.  Huni(x)  was  cited.  Littledale,  J. :  **  If  it  had 
not  been  for  the  case  of  Rex  v.  Ilunt^  I  should  have  felt  little  difficulty.  The  ques- 
tion I  shall  leave  to  the  jury  is,  whether  the  prisoner  intended  to  injure  Mr.  Hill. 
But  I  shall  tell  them,  that  a  man  must  be  taken  to  intend  the  consequences  of  his 
acts."  His  lordship  said,  in  summing  up,  '^  If  this  had  been  a  case  of  murder,  and 
the  prisoner  intending  to  murder  one  person,  had,  by  mistake,  murdered  another, 
he  would  be  ec|ually  liable  to  be  found  guilty.  The  question,  however,  may  be 
different  on  the  construction  of  this  Act  of  Parliament.  There  is  no  doubt  that 
the  prisoner  hhot  at  iMr.  Hill,  and  that,  if  death  had  ensued,  the  offence  would  have 
♦amounted  to  murder;  and  then  it  will  be  for  you  to  say,  whether  the  r^innt 
prisoner  intended  to  do  Mr.  Hill  some  grievous  bodily  harm.  It  certainty  *- 
appears  that  he  did  not  so  intend  in  point  of  fact.  However,  the  law  infers  that 
a  party  intends  to  do  that  which  is  the  immediate  and  neoewary  effect  of  the  act 
which  he  commits."  The  Foreman  of  the  jury:  "We  find  him  guilty  of  shooting 
at  Mr.  Hill,  with  intent  to  do  Lee  some  grievous  bodily  harm.'*  Littledale,  J. : 
"  There  is  no  count  for  that.  Do  you  find  him  guilty  of  shooting  at  Lee  7"  Tho 
Foreman:  '^No;  he  fired  at  Hill,  intending  to  fire  at  Lee.''  Littledale,  J.:  "Do 
you  find  that  he  intended  to  do  harm  to  Hill  V     The  Foreman :  "  We  find  that  he 

{w)  Rex  V.  Akenhead,  I  Holt's  N.  P.  R.  469  (3  E.  C.  L.  R ). 
(z)  Supra^  note  (v). 
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did  not  inteud  to  do  any  harm  to  Hill."  Littledale,  J. :  •*  A  verdict  of  not  guilty 
must  be  recorded."(y) 

But  this  case  can  no  longer  be  considered  as  an  authority.  Upon  an  indictment 
on  the  same  statute,  in  the  first  count  for  shooting  at  Lockyer,  and  in  the  second 
for  shooting  at  Hole,  it  appeared  that  Hole,  who  was  a  gamekeeper,  and  Lockyer 
came  up  to  some  poachers,  when  the  prisoner  levelled  his  gun  at  Hole,  who  was  in 
advance,  but  missed  him  and  hit  Lockyer.  The  counsel  for  the  prosecution  had 
elected  to  proceed  on  the  count  charging  the  shooting  at  Lockyer.  The  counsel  for 
the  prisoner  contended,  that  the  prisoner  could  not  be  convicted  in  point  of  law  of 
shooting  at  Lockyer  with  intent  to  injure  him,  inasmuch  as  the  person  aimed  at, 
according  to  the  evidence,  was  another,  and  Lockyer  was  only  struck  accidentally. 
Gurney,  B.,  in  summing  up,  told  the  jury  it  was  perfectly  immaterial  for  whom  the 
shot  was  intended.  If  a  man  laid  poison  for  one  person,  and  another  took  it  and 
died,  it  would  be  murder;  so  a  blow  aimed  at  one  person  and  killing  another,  would 
make  the  party  equally  answerable. (2;) 

On  an  indictment  for  wounding  with  intent  to  do  grievous  bodily  harm,  it  ap- 
peared that  the  prisoner  had  recently  had  a  quarrel  with  another  man  in  a  public- 
house,  and  had  waited  outside  for  the  purpose  of  attacking  him  when  he  should 
come  out :  the  prosecutor,  with  whom  the  prisoner  had  had  no  dispute,  was  the  fint 
to  leave  the  house,  and  being  mistaken  by  the  prisoner  for  his  former  antagonist, 
he  gave  him  the  wound  in  question.  It  was  contended  that  the  intent  was  not 
proved,  and  Rex  v.  IIolt{a)  was  cited.  Alderson,  B. :  "  If  Rex  v.  Holt  lays  down 
the  position  you  contend  for,  I  shall  certainly  overrule  it.  I  do  not  think  it  \& 
either  law  or  good  sense.  I  shall  direct  the  jury,  that  if  they  think  the  prisoner 
did  to  the  prosecutor  what  he  intended  to  do  tp  another  man,  they  must  find  him 

guilty."(6) 

Upon  an  indictment  for  wounding  W.  Taylor  with  intent  to  murder  him,  it  ap- 
peared that  the  prisoner  intended  to  murder  one  Maloney ;  and,  supposing  Taylor 
to  be  Maloney,  shot  at  and  wounded  Taylor ;  and  the  jury  found  that  the  prisoner 
intended  to  murder  Maloney,  not  knowing  that  the  party  he  shot  at  was  Taylor,  but 
*1 00*^1  s^PP^^'^g  ^^°^  ^  ^®  Maloney,  and  that  he  intended  to  *murder  the  indi- 
"-'  vidual  he  shot  at,  supposing  him  to  be  Maloney,  and  convicted  the  prisoner; 
and,  upon  a  case  reserved,  it  was  held  that  the  conviction  was  right,  for,  though  be 
did  not  intend  to  kill  the  particular  person,  he  meant  to  murder  the  man  at  whom 
he  8hot.(c)  Where  on  an  indictment  for  wounding  with  intent  to  do  grievous 
bodily  harm  to  the  prosecutor,  it  appeared  that  the  prisoner  with  a  knife  struck  at 
Withy,  and  the  prosecutor  interfered  and  caught  the  blow  on  his  arm  ;  Crowder,  J., 
held  that  this  would  not  sustain  the  charge ;  but  the  prisoner  might  be  convicted 
of  unlawfully  wounding  (c?) 

Under  the  9  Geo.  4,  c.  31,  s.  11,  it  was  held,  that  if  a  party  sent  poison  with 
intent  to  kill  one  person,  and  another  person  took  that  poison,  it  was  just  the  same 
as  if  the  poison  had  been  intended  for  the  person  who  took  it.  Upon  an  indictment 
on  the  9  Geo.  4,  c.  31,  s.  11,  for  administering  poison  to  E.  Davis,  it  appeared  that 
a  parcel  of  sugar  and  tea,  with  poison  in  it,  directed  *'*■  to  be  left  at  Mrs.  Daws, 
Fownhope,'*  was  left  on  a  shop  counter,  and  afterwards  delivered  to  a  Mrs.  Davis, 
who  used  some  of  the  sugar,  and  was  made  very  ill  by  it.  Gurney,  B. :  "  The 
question  is,  whether  the  prisoner  laid  this  poison  on  the  shop  counter,  intending  to 
kill  some  one.     If  it  was  intended  for  Mrs.  Daws,  and  finds  its  way  to  Mrs.  Davis, 

(y)  Rex  v.  Holt,  7  C.  &  P.  518  (32  E.  C.  L.  R  ).  Littledale,  J.,  considered  the  second 
set  of  counts  quite  out  of  the  question.  His  Lordship  said,  in  the  course  of  the  case, 
*^  Suppose  this  had  been  laid  at  common  law  as  an  assault,  with  intent  to  morder  A., 
would  that  charge  be  proved  by  showing  that  the  prisoner  intended  to  matder  B.?  Per- 
haps that  is  almost  idem  per  idem.^' 

(2)  Rex  V.  Jarvis,  2  M.  &  Rob.  40.  (a)  Supra. 

{b)  Reg.  ».  Lynch,  1  Cox  C.  C.  361. 

(c)  Reg.  V,  Smith,  Dears.  C.  C.  659.  This  decision  fully  accords  with  my  note 
u\fra  (g). 

(d)  Reg.  t;.  Hewlett,  1  F.  &  F.  91.  In  this  case  there  was  no  intent  to  injure  the  persoa 
wounded  ;  it  is  therefore  quite  different  from  the  cases  where,  though  thtre  is  a  mistake 
as  to  the  person,  the  injury  is  intended  for  the  person  on  whom  it  fiUls. 
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and  she  takes  it,  the  crime  is  as  much  within  this  Act  of  Parliament  as  if  it  had 
been  intended  for  Mrs.  Davis.  If  a  person  sends  poison  with  intent  to  kill  one 
person,  and  another  person  takes  that  poison,  it  is  jost  the  same  as  if  it  had  been 
intended  for  such  other  person."(e) 

But  the  correctness  of  this  ruling  has  been  doubted,  and  it  has  been  considered, 
that  where  an  indictment  under  the  1  Vict.  c.  85,  states  an  administering:!;  of  pobon 
to  a  person,  with  intent  to  murder  guch  person,  it  must  be  proved  that  the  prisoner 
did  intend  to  murder  such  person ;  but  that  it  is  sufficient,  under  that  Act,  to  state 
that  the  prisoner  administered  poison  **  with  intent  to  commit  murder ''  generally. 
An  indictment  on  the  1  Vict.  c.  85,  charged  the  prisoner  with  causing  poison  to  be 
taken  by  6.  Power,  with  intent  to  murder  the  said  G.  Power;  but  it  appeared  that 
the  prisoner's  intention  was  to  murder  Catherine  Power,  and  that  Q.  Power  had 
accidentally  swallowed  the  poison,  and  the  prisoner  was  found  guilty.  Parke,  B., 
afterwards  said  he  had  spoken  to  Alderson,  B.,  on  the  subject,  and  that  they  both 
much  doubted  whether  the  verdict  could  be  supported,  the  averment  of  the  inten- 
tion not  being  proved  as  laid.  He  was  aware  that  there  was  a  casc(/)  where, 
under  the  old  law  (9  Geo.  4,  c.  31,  s.  11),  a  conviction  had  taken  place,  though 
there  was  a  similar  defect  in  the  evidence,  but  he  doubted  the  propriety  of  that 
decision ;  and,  to  provide  for  any  such  case,  the  language  of  the  new  statute,  under 
which  the  prisoner  was  tried  (1  Vict.  c.  85,  s.  2),  had  been  altered ;  for  under  that 
section  it  was  sufficient  to  allege  that  the  prisoner  did  the  act  *^with  intent  to 
commit  murder,'*  generally.  The  prosecutor  had  hero  unnecessarily  described  the 
intention  more  ^particularly  than  he  need  have  done,  but  having  so  de-  r:(iiAAq 
scribed  it.  it  appeared  to  the  learned  Baron,  that  the  prosecutor  was  bound  i- 
to  prove  the  intention  as  laid.  His  lordship  therefore  desired  a  fresh  indictment  to 
be  prepared,  alleging  the  intent  to  have  been  '^  to  commit  murder"  generally,  under 
which  the  prisoner  was  tried  and  convicted,  and  sentenced  to  be  transported  for 
Ufe.(y) 

(«)  Rex  V.  Lewis,  6  C.  &  P.  161  (25  E.  C.  L.  R.). 

(/)  Rex  r.  Lewis,  supra, 

(V)  ^*^S'  *^-  Ilyan,  2  M.  &  Rob.  213.     It  seems  probable  that  the  intention  of  the  Legis- 
lature in  providing,  by  the  43  Geo.  3,  c.  58,  and  the  9  Geo.  4,  c.  31,  for  attempts  to  com- 
mit murder,  was  to  punish  every  attempt  where,  in  case  death  had  ensued,  the  crime 
would  have  amounted  to  murder;  and  the  proviso  in  those  statutes,  that  if  the  acts  wer« 
committed  under  »uch  circumttances  that  if  death  had  ensued  it  would  not  have  amounted 
to  the  crime  of  murder,  the  prisoner  should  be  acquitted,  tends  to  show  that  the  Legis- 
lature 60  intended.     The  tendency  of  the  cases,  however,  seems  to  be,  that  an  actual 
intent  to  murder  the  particular  individual  injured  must  have  been  shown  under  those 
statutes,  and  also  under  the  I  Vict.  c.  85,  where  the  intent  is  so  laid.     Where  a  mistake 
of  one  person  for  another  occurs,  the  cases  of  shooting,  &c.,  may,  perhaps,  admit  of  a 
different  consideration  from  the  cases  of  poisoning.     In  the  case  of  shooting  at  one  person 
under  the  supposition  that  he  is  another,  although  there  be  a  mistake,  the  prisoner  must 
intend  to  murder  that  individual  at  whom  he  shoots ;  it  is  true  he  may  be  mistaken  in 
fact  as  to  the  person,  and  that  it  may  be  owing  to  such  mistake  that  he  shoots  at  such 
person,  but  still  he  shoots  with  intent  to  kill  that  person.     So  in  the  case  of  cutting;  a 
man  may  cut  one  person  under  a  mistake  that  he  is  another  person,  but  still  he  must 
intend  to  murder  the  man  whose  throat  he  cuts.     In  Reg.  v.  Mister,  Salop  Spr.  Ass.  1841, 
cor.  Gurney,  B.,  the  only  count  charging  an   intent  to  murder  was  the  first,  and  that 
alleged  the  intent  to  be  to  murder  Mackreth  ;  and  although  on  the  evidence  it  was  per- 
fectly clear  that  Mister  mistook  Mackreth  for  Ludlow,  whom  he  had  followed  for  several 
days  before,  yet  he  was  convicted  and  executed,  and  I  believe  the  point  never  noticed  at 
all.     The  case  of  poisoning  one  person  by  mistake  for  another  seems  different,  if  the 
poison  be  taken  in  the  absence  of  the  prisoner;  for  in  such  case  he  can  have  no  actual 
intent  to  injure  that  person.    These  difficulties,  however,  seem  to  be  obviated  by  the  1 
Vict.  c.  85',  which,  instead  of  using  the  words  "  with  intent  to  murder  such  person,''  has 
the  words  ^'  with  intent  to  commit  murder."     It  may  perhaps  be  doubted  whether  this 
alteration  was  not  intended  to  enable  the  prosecutor  to  charge  a  shooting  at  one  person 
with  intent  to  murder  another  person;  and  doubts  may  perhaps  be  entertained,  notwith- 
standing the  very  great  weight  due  to  any  opinion  of  the  very  learned  Barons,  who  con- 
sidered this  point  in  Reg.  v.  Ryan,  whether  a  count,  stating  a  shooting  with  intent  to 
commit  murder,  would  not  be  bad  on  demurrer,  in  arrest  of  judgment,  and  on  error,  for 
not  stating  the  person  intended  to  be  murdered.     It  is  true  that  it  would  follow  the  words 
of  the  Act ;  but  in  many  cases  that  is  not  sufficient.     Thus  in  Reg.  v,  Martin,  8  Ad.  k  E. 
481  (35  E.  G.  L.  R.),  3  Nev.  k  P.  472,  it  was  held  that  an  indictment  for  obuining  goods 
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On  an  indictment  for  shooting  at  a  person  anknown  with  intent  to  murder  him, 
it  appeared  that  the  prisoner,  being  irritated  at  a  crowd  of  boys,  who  were  following 
him,  discharged  a  loaded  pistol  among  them,  and  thereby  wounded  a  person  who 
was  passing  along  the  street;  there  was  nothing  to  show  any  intent  to  shoot  at  any 
particular  person,  nor  was  the  person  injured  one  of  those  who  were  teasing  him. 
Jervis,  C.  J.  (Alderson,  6  ,  being  present),  said,  *^  I  do  not  think  that  the  charge 
contjiined  in  this  indictment  \s  proved ;  doubtless  at  common  law,  if  the  person 
wounded  had  been  killed,  it  would  have  been  murder :  but  this  is  an  offence  under 
the  statute,  and  must  be  proved  strictly  in  its  very  terms."  It  was  then  proposed 
to  amend  the  indictment,  by  charging  the  prisoner  with  an  intent  to  murder  in  the 

*1 004.1  ^^^^^  ^^  ^^®  ^  ^'^^^*  ^'  ^^»  *•  2*  Jervis,  C.  J.:  **That  would  do  doubt 
-'  be  a  good  indictment  after  ^verdict  under  the  7  Geo.  4,  c.  64,  s.  20,  being 
in  the  words  of  the  statute ;  but  it  may  be  a  question  whether  it  would  not  be  de- 
murrable for  generality.  We  think  that  if  we  amend,  we  ought  to  do  it  in  such  a 
manner  as  that  the  indictment  shall  not  be  in  any  way  defective.  The  prisoner  has 
pleaded,  and  he  ought  to  have  an  opportunity  of  demurring,  which  now  of  course  he 
cannot  do.     We  must  therefore  refuse  the  application."(^) 

The  prisoner  was  indicted  for  shooting  at  H.  Lawton  with  intent  to  do  him 
grievout<  bodily  haruf.  The  prisoner  had  been  assaulted  and  annoyed  by  several 
persons,  among  whom  was  Lawton.  These  persons  were  standing  together  in  a 
group  of  about  fifteen,  and  the  prisoner  fired  a  pistol  into  the  group,  and  Lawton 
received  some  severe  shot  wounds  in  the  neck.  The  jury  found  that  the  prisoner 
did  not  aim  at  Lawton,  or  at  any  one  in  particular,  but  that  he  fired  into  the  group, 
intending  generally  to  do  grievous  bodily  harm,  and  so  unlawfully  wounded.  Upon 
a  case  reserved  it  was  held  that  he  was  rightly  convicted  of  the  felony.  (AA) 

Upon  an  indictment  for  administering  poison  with  intent  to  murder,  it  appeared 
that  the  prisoner  had  administered  to  a  child  nine  weeks  old  two  coccvlus  indicut 
berries.  The  child  vomited  one  of  them  up,  and  the  other  passed  through  her  body 
in  the  course  of  nature.  Two  medical  men  proved  that  the  cocculm  indicus  berry 
is  classed  with  narcotic  poisons :  the  poison  consists  in  the  presence  of  an  alkaloid, 
which  is  extracted  from  the  kernel ;  all  the  noxious  properties  are  in  the  kernel ;  it 
has  a  very  hard  exterior  or  pod,  to  break  which  much  force  is  required.  One  of 
these  witnesses  added  that  the  berry,  if  the  pod  is  broken,  is  calculated  to  produce 
death  in  an  adult  human  subject,  though  he  did  not  know  how  many  would  be  re- 
quired for  the  purpose :  he  thought  the  poison  contained  in  the  kernels  of  two 
berries,,  if  the  pods  were  burst,  and  if  retained  on  the  stomaeh,  might  produce  death 
in  a  child  of  nine  weeks  old,  but  that  the  berry  could  not  be  digested  by  the  child, 
and  that  it  would  pass  through  its  body  without  the  pod  being  burst,  and  so  would 
be  innocuous.  It  was  objected  that  the  berries  were  not  poison  within  the  meaning 
of  the  statute ;  for  that  though  the  kernel  of  the  berries  contained  poison,  yet  the 
pod  rendered  the  poison  innocuous.  The  objection  was  overruled,  and,  upon  a  case 
reserved,  the  Judges  were  unanimously  of  opinion  that  the  conviction  was  right 
Wilde,  C.  J. :  ^^It  is  admitted  that  the  kernel  is  poison,  though  not  the  pod;  part 
of  the  berry  is  therefore  admitted  to  be  poison,  though  not  the  whole.  The  whole 
berry  was  administered,  and  with  intent  to  kill.  The  act,  therefore,  of  administer- 
by  false  pretences  was  bad  on  error,  on  the  ground  that  it  did  not  state  that  the  goods  ob- 
tained were  the  property  of  any  person.  In  all  cases  of  doubt  as  to  the  intention,  it  would 
be  prudent  to  insert  one  count  for  shooting  at  A.  with  intent  to  murder  him  ;  another  *' with 
intent  to  commit  murder;  and  a  third  for  shooting  at  A.  with  intent  to  murder  the  persoa 
really  intended  to  be  killed  ;  and  if  the  party  intended  to  be  killed  were  unknown,  a  count 
for  shooting  at  A.  with  intent  to  murder  a  person  to  the  jurors  unknown.     C.  S.  G. 

(A)  Reg.  V,  Lallament,  6  Cox  C.  G.  204.  It  is  clear  that  after  the  amendment  the  jnrj 
might  have  been  discharged  under  the  14  &  15  Vict.  c.  100.  s.  I,  and  the  Court  might  thea 
have  given  the  prisoner  leave  to  withdraw  his  plea  and  demur  to  the  amended  indictment 
This  case  as  to  the  general  allegation  being  insufficient  on  demurrer,  accords  with  mj 
former  note  (g).  I  still  venture  to  submit  that  it  is  extremely  questionable  whether  the 
indictment  would  not  be  equally  bad  after  verdict,  and  I  doubt  whether  any  case  can 
occur  where  an  indictment  may  not  be  so  framed  as  to  meet  the  facta,  and  a? old  the 
-necessity  for  such  a  count ;  for  wherever  it  is  possible  to  prove  an  intent  to  murder  aaj 
persoD,  it  is  plain  a  count  mav  be  framed  to  meet  that  case. 

{hh)  Reg.  V.  Fretwell,  L.  A  C.  443. 
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ing  poison  with  intent  to  kill  is  proved.  The  effect  of  that  act  is  hesido  the  ques- 
tion :  the  act  was  an  administering  poison,  which  failed  to  produce  the  intended 
effect.     We  all  think  the  conviction  right."(t) 

*^  It  is  a  very  important  Question,  whether  on  a  count  charging  an  intent  to  mur- 
der, it  is  essential  that  the  jury  should  he  satisfied  that  that  intent  existed  in  the 
mind  of  the  prisoner  at  the  time  of  the  offence,  or  whether  it  Is  sufficient  that  it  would 
have  been  *a  case  of  murder  had  death  ensued  ;"(^)  ^^^  ^^  question  does  r*i  aak 
not  seem  to  be  completely  settled.  In  a  case  where  a  man  was  indicted  for  i- 
inflicting  an  injury  dangerous  to  life  on  a  child,  with  intent  to  murder  it,  and  his 
wife  as  principal  in  the  second  degree,  for  aiding  and  abetting  him,  where  it  appeared 
that  the  prisoners  had  inflicted  great  violence  on  the  child,  Patteson,  J  ,  told  the  jury, 
**  Before  you  can  find  the  prisoner,  T.  C  ,  guilty  of  this  felony,  you  must  be  satisfied 
that  when  he  inflicted  this  violence  on  the  child,  he  had  in  his  mind  a  positive  in- 
tention of  murdering  that  child.  Even  if  he  did  it  under  circumstances  which 
would  have  amounted  to  murder  if  death  had  ensued,  that  will  not  be  sufficient, 
unless  he  actually  intended  to  commit  murder.  With  respect  to  the  wife,  it  is  essen- 
tial not  only  that  she  should  have  assisted  her  husband  in  the  commission  of  the 
offence,  but  also  that  she  should  have  known  that  it  was  her  husband's  intention  to 
commit  murder.''(^  But  in  another  case,  where  the  first  count  charged  the  pri- 
soner with  shooting  with  intent  to  murder,  and  the  facts  were  such  as  only  to  amount 
to  manslaOghter,  itm  same  very  learned  Judge  said,  in  summing  up,  ^^  It  is  a  very 
important  question,  whether,  on  a  count  charging  an  intent  to  murder,  it  is  essential 
that  the  jury  should  be  satisfied  that  that  intent  existed  in  the  mind  of  the  prisoner 
at  the  time  of  the  offence,  or  whether  it  is  sufficient  that  it  would  have  been  a  case 
of  murder  if  death  had  ensued ;  howevei:,  if  it  be  necessary  that  the  jury  should 
be  satisfied  of  the  intent,  I  have  no  doubt  that  the  circumstance,  that  it  would  have 
been  a  case  of  murder  if  death  had  ensued,  would  be  of  it«elf  a  good  ground  from 
which  the  jury  might  infer  the  intent,  as  every  one  must  be  taken  to  intend  the 
necessary  consequences  of  his  own  acts.  In  the  present  case,  I  think  you  may 
dismiss  the  first  count  from  your  consideration,  as  it  would  be  very  difficult  to  say, 
that  if  Mr.  V.  had  died,  this  would  have  been  a  case  of  murder."(m) 

Upon  an  indictment  for  feloniously  wounding  with  intent  to  murder,  disable,  &c., 
it  appeared  that  the  prisoner,  being  confined  in  Abingdon  Graol,  pretended  that  he 
wanted  some  water,  and,  as  soon  as  the  turnkey  brought  him  the  water,  the  prisoner 
knocked  him  down  by  a  blow  on  the  head  with  a  towel-roller,  and  thereby  wounding 
him.  He  did  this  in  order  to  effect  his  escape.  In  summing  up,  Maule,  J.,  said  : 
**  If  the  prisoner  had  killed  this  man  it  wt.uld  have  been  murder,  whether  he 
intended  to  kill  him  or  not;  but  I  tliink  that  there  is  hardly  evidence  here  to 
support  the  charge  of  an  intent  to  murder.  A  person  cannot  have  an  intent  to 
murder,  or  an  intent  to  do  any  other  thing,  without  intending  to  commit  murder,  or 
to  do  that  other  thing.  It  would  be  a  contradiction  in  terms  if  it  were  otherwise. 
You  will,  therefore,  consider  whether  the  prisoner  had  an  intent  to  kill  this  man, 
or  only  an  intent  to  disable  him,  or  to  do  him  some  grievous  bodily  harm.'X'^) 

So  where  upon  an  indictment  for  attempting  t  >  suffoe^ite  and  strangle  with  intent 
to  murder,  it  appeared  that  the  prisoner  had  put  u  bed  over  his  wife,  and  pressed  it 
down  upon  her,  '''and  put  a  rope  round  her  neck  with  a  running  noose   r^t-iAAi* 
on  it,  by  which  she  was  nearly  prevented  from  breathing;  Maule,  J.,  told   *- 
the  jury,  that  in  many  cases  a  party  might  be  guilty  of  murder  it  ho  caused  the 

(t)  Reg  V.  Cluderoy,  I  Den.  C.  C.  514.  Jo  the  course  of  the  argument,  Alderson,  B., 
said,  ''  Suppose  arsenic  given  iu  a  globule  of  glass,  would  that  be  an  administering  of  a 
destructive  poison  ?"  Williams,  J. :  **  Suppose  a  child  to  have  a  feeble  digestion  by 
reason  offender  age,  and  the  medical  man  to  say  that  it  could  not  digest  the  pod  for  that 
reason,  could  the  amount  of  the  digestive  power  in  the  particular  case  affect  the  ques- 
tion?" Alderson,  B. :  "Suppose  a  grown  man  could  digest  it,  would  it  be  poison?  If 
so,  would  it  cease  to  be  poison  because  a  child  is  supposed  to  be  incapable  of  doing 
so?" 

k)  Verba  Patteson,  J.,  Reg.  v.  Jones,  9  C.  &  P.  258  (38  E.  C.  L.  R.). 
/)  Reg.  V,  Cruse,  8  C.  &  P.  641  (34  E.  C.  L.  R.). 

;m)  Reg.  V.  Jones,  9  C.  &  P.  258  (38  E.  C.  L.  R.),  Patteson,  J. 

(n)  Reg.  V,  Bourdon,  2  C.  A  K.  366  (61  E.  C.  L.  R.). 
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death  by  an  illegal  act,  although  at  the  time  he  did  cot  actually  intend  to  kill,  and 
that  in  this  case  the  prisoner  would  have  been  guilty  of  murder  if  his  wife 
had  died;  but  upon  this  indictment  the  jury  must  be  satisfied  that  at  the  time  the 
prisoner  did  the  acts  in  question,  he  did  intend  to  mufder  his  wife.(o)  And  in  a 
lat'T  case,  Coleridge,  J.,  told  the  jury  that  the  words  "  with  intent  to  commit 
murder/'  meant  to  kill  "under  such  circumstances  as  would  amount  to  the  crime  of 
murder,  if  death  ensued. (^) 

Upon  an  indictment  for  wounding  with  intent  to  murder,  &c.,  it  appeared  that 
the  prosecutor  had  given  evidence  against  some  wood-stealers,  with  whom  the  pri- 
soner was  intimate;  the  prisoner  struck  him  with  a  tin  can  four  times  on  the  head, 
knocked  him  about,  and  said  he  would  break  his  neck ;  and  there  were  two  cuts  on 
the  prosecutor's  scalp  which  laid  his  skull,  bare.  Alderson,  B.,  in  summing  up, 
said :  ^'  You  will  have  to  consider  in  this  case  whether,  if  death  had  ensued,  the 
prisoner  would  have  been  guilty  of  murder ;  and  in  giving  your  judgment  on  that 
question,  you  will  have  to  consider,  whether  the  instrument  employed  was,  in  its 
ordinary  use,  likely  to  cause  death  ;  or  though  an  instrument  unlikely,  under  ordi- 
nary circumstances,  to  cause  death,  whether  it  was  used  in  such  an  extraordinary 
manner  as  to  make  it  likely  to  cause  death,  either  by  continued  blows  or  otherwise. 
A  tin  can,  in  its  ordinary  use,  was  not  likely  to  cause  death  or  grievous  bodily  harm; 
but,  if  the  prisoner  struck  the  prosecutor  repeated  blows  on  the  head  with  it.  yoa 
will  say  whether  he  did  this  merely  to  hurt  the  prosecutor  and  give  him  pain,  as  by 
giving  him  a  black  eye  or  a  bloody  nose,  or  whether  he  did  it  to  do  him  some  sub- 
stantial grievous  bodily  harm.  I'he  former  enactments  on  this  subject  were  con- 
fined to  cutting  instruments,  and  perhaps  wisely :  but  now  the  matter  is  much  more 
vague,  and  cases  ought  therefore  to  be  watched  carefully.  When  a  deadly  weapon, 
such  as  a  knife,  a  sword,  or  gun,  is  used,  the  intent  of  the  party  is  manifest;  but 
with  an  instrument  like  the  present,  you  must  consider  whether  the  mode  in  which  it 
was  used  satisfactorily  shows  that  the  prisoner  intended  to  inflict  some  serious  or 
grievous  bodily  harm  with  it.'*(^) 

Upon  an  indictment  for  administering  opium  with  intent  to  commit  murder,  it 
appeared  that  the  prosecutrix  had  been  left  in  charge  of  her  master's  house,  and 
going  out  into  the  yard  at  night  the  prisoners  threw  her  down,  and  said  they  would 
kill  her  if  she  did  not  swallow  some  stuff  out  of  a  phial  which  they  held  to  her 
mouth,  and  which  stuff  the  evidence  tended  to  prove  was  a  preparation  of  opium. 
She  struggled,  but  was  compelled  to  swallow  it;  they  then  tied  her  apron  tight  over 
her  face,  and  then  left  her  lying  on  her  back  in  the  yard.  She  was  aA^rwards  found 
almost  insensible  and  very  ill:  by  proper  treatment  she  recovered  in  a  few  days; 
*1 0071  ^^^  there  was  reason  to  conclude,  that  "'had  she  remained  much  longer  undis- 
-•  covered,  her  life  would  have  been  in  very  great  peril.  When  her  master 
returned  he  found  the  house  robbed.  For  the  prosecution  it  was  contended,  that  if 
the  main  object  of  the  prisoners  was  to  steal  from  the  house,  and  in  order  to  effect 
that  they  committed  an  act  in  itself  unlawful,  they  must  be  taken  to  have  intended 
all  the  consequences  likely  to  result  from  such  act,  and  death  was  one  of  those  con- 
sequences :  it  was  immaterial  which  was  the  principal  and  which  the  subordinate 
intent.  Coltman,  J.,  told  the  jury  that  ^^it  would  undoubtedly  appear  probable 
that  one  intention  of  the  prisoners  was  to  rob  the  house ;  but  they  might  have  had 
that  intention  and  also  another,  namely,  to  destroy  life;  and  if  a  noxious  drug  is 
administered,  which  is  likely  to  occasion  death,  and  the  party  administering  it  is  in- 
different whether  it  occasion  death  or  not,  that  party  must  be  looked  upon  as  com- 
templating  the  probable  results  of  his  own  action."(r) 

Firing  a  gun  into  a  room  of  A.  B.'s  house,  with  intent  to  shoot  A.  B.,  whom  the 
prisoner  supposes  to  be  in  the  room,  did  not  support  a  charge  of  shooting  at  A.  B. 
under  the  9  Geo.  4,  c.  31,  8.  12,  if  A.  B.  were  not  shown  to  be  in  the  room  or 
within  reach  of  the  shot.     Upon  an  indictment  for  maliciously  shooting  at  G.  C, 

(o)  Reg.  V.  Caldecotl,  Hereford  Sum.  Ass.  1843,  MSS.     C.  S.  G. 
(/>)  Reg.  V.  Davies,  Gloucester  Spr.  Ass.  1844,  MSS.     C.  S.  G. 
Iq)  Rex  V.  Hewlett,  7  C.  &  P.  274  (32  E.  C.  L.  R.). 

(r)  Reg.  V.  Dilworth,  2  M.  &  Rob.  531.     This  case  would  fidl  within  the  24  k  25  Vict  c 
100,  s.  22,  jfottj  p.  1015. 
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it  appeared  that  the  prisoner  fired  into  a  room  of  C/s  house  where  he  supposed  C. 
was;  C.J  however,  was  in  another  part  of  the  house,  where  ho  could  not  by  possi- 
bility be  reached  by  the  shot:  upon  this  Gurney,  B.,  asked  whether  the  indictment 
could  be  supported  ?  A  man  could  scarcely  be  said  to  be  shot  at,  who  was  not 
near  the  place  where  the  gun  was  fired.  Rex  v.  Baile.y{»)  was  cited  for  the  prose- 
cution, where  on  an  indictment  for  shooting  at  H.  T.,  who  was  wounded  with  grape- 
shot  out  of  a  gun  fired  at  a  ship  in  which  he  was,  Lord  Eldon  told  the  jury  that 
he  was  of  opinion,  that  if  they  thought  the  guns  were  fired  at  the  vessel,  and  those 
on  board  her  generally,  that  the  guns  might  be  considered  as  shot  at  each  individual 
on  board  her,  and  therefore  at  H.  T.,  the  person  named  in  the  indictment:  Gurney, 
B.,  ''That  case  is  perfectly  distinguishable  from  the  present;  cannon-shot  fired  into 
a  ship  more  or  less  endangers  every  individual  in  it  \  every  part  of  the  ship  may  be 
penetrated  by  cannon-shot;  but  that  cannot  be  said  of  shot  fired  from  a  gun  into  a 
room  where  it  is  proved  no  individual  then  was  "(0 

Where  on  an  indictment  for  shooting  at  the  prosecutor  with  intent  to  maim,  &c., 
it  appeared  that  the  prisoner  had  at  various  times  been  annoyed  by  night  by  idle 
persons  attempting  to  frighten  him,  and  the  prosecutor,  returning  home  by  night, 
passed  near  the  prisoner's  house  with  a  lantern;  the  prisoner  seeing  the  light, 
thought  that  his  nightly  visitors  had  again  appeared,  reached  his  gun,  and  fired  in 
the  direction  of  the  light,  and  wounded  the  prosecutor  in  the  face :  Patteson,  J  y 
thought  that  the  facts  would  hardly  bear  out  the  charge  in  the  indictment. (u) 

*The  prisoner  was  indicted  for  maliciously  throwing  upon  P.  C.  "cer-  r*ioAQ 
tain  destructive  matter  (to  wit)  one  quart  of  boiling  water,"  with  intent,  ^ 
&c.  The  prisoner  was  the  wife  of  P.  C,  and  when  he  was  asleep,  she,  under  the 
influence  of  jealousy,  boiled  a  quart  of  water  in  a  coffee-pot,  and  poured  it  over  his 
face  and  into  one  of  his  ears,  and  ran  off  boasting  she  had  boiled  him  in  his  sleep. 
The  injury  was  very  grievous.  The  man  was  for  a  time  deprived  of  his  sight,  and 
had  frequently  lost  for  a  time  the  hearing  of  one  ear.  The  jury  having  convicted, 
upon  a  case  reserved  on  the  question  whether  boiling  water  was  destructive  matter 
within  the  1  Vict.  c.  85,  s.  5,  the  Judges  held  that  the  conviction  was  right. (t') 

Upon  an  indictment  on  the  1  Vict.  c.  85,  s.  2,  for  causing  a  bodily  injury  dan- 
gerous to  life,  it  appeared  that  the  prisoner  lefl  her  infant  on  a  cold  wet  day  lying 
in  an  open  field,  intending  that  it  should  die,  and  it  was  found  there  aflcr  some 
hours  nearly  dead  from  the  effects  of  such  exposure,  there  being  congestion  of  the 
lungs  and  heart  caused  thereby,  which  would  have  been  in  a  short  time  fatal  if 
relief  had  not  been  given.  At  the  time  when  the  prisoner  left  the  child  she  had 
not  caused  any  bodily  injury  to  it,  and  in  a  few  hours  after  it  was  found  it  was  re- 
stored by  care,  and  then  there  remained  no  bodily  injury  to  the  lungs,  heart,  or 
otherwise;  and,  upon  a  case  reserved,  it  was  held  that  there  was  no  bodily  injur}' 
caused  within  the  meaning  of  the  clause.  All  that  was  produced  was  a  mere  func- 
tional derangement.  Congestion  is  the  mere  filling  the  lungs  and  heart  with  more 
blood  than  there  ought  to  be  there.  All  the  other  offences  created  by  the  clause 
are  cases  of  bodily  injury  to  the  structure  of  the  body,  but  here  the  condition  of 
the  child's  organs  was  not  attended  with  any  lesion. (ti?) 

On  an  indictment  for  causing  a  bodily  injury  dangerous  to  life,  by  casting  the 
prosecutrix  out  of  a  window  upon  the  ground,  she  stated  that  she  fell  out  of  the 
window  accidentally;  that  the  prisoner  beat  her  with  his  fists,  and  was  about  to  in- 
flict other  injuries  upon  her,  when  she  went  to  the  window  to  call  for  assistance, 
and  fell  out  of  it  on  to  the  ground.  In  opening  the  case,  it  was  stated  that  the 
evidence  would  be  conflicting,  whether  the  prosecutrix  was  thrown  or  jumped  out 
of  the  window,  but  that  it  would  be  immaterial,  for  if  the  prisoner,  by  his  violence, 
compelled  her  to  throw  herself  out,  he  would  be  guilty.  Aldcrson,  B. :  ^'I  do  not 
think  it  will  be  sufficient  to  prove  that  she  jumped  from  the  window  to  escape  from 

(«)  R.  k  R.  C.  C.  R.  I.  (0  Rex  v.  Lovell,  2  M.  &  Rob.  39. 

(u)  Reg.  V.  Porter,  5  Cox  C.  C.  148.     The   prisoner  was  convicted  of  an  assault.     A 
question  was  raised  in  Reg.  v.  Turner,  2  M.  k  R.  213,  whether  the  facts  showed  an  intent 
to  maim  the  prosecutor;  but  Patteson,  J.,  expressed  no  opinion  on  it. 
v)  Reg.  P.  Crawford,  1  Den.  C.  C.  100. 

\ic)  Reg.  ».  Gray,  D.  k  B.  C.  C.  303. 
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his  violence.  You  must  go  farther  than  that,  and  satisfy  the  jury  that  he  intended 
at  the  time  to  make  her  jump  out."(^) 

If  several  are  out  for  the  purpose  of  committing  a  felony,  and  upon  an  alarm  run 
different  ways,  and  one  of  them  maim  a  pursuer  to  avoid  being  taken,  the  others 
are  not  to  be  considered  principals  in  such  act.  The  two  prisoners,  White  and 
Richardson,  were  breaking  into  a  house  in  the  lower  division  of  Lamb's  Conduit- 
street  ;  but,  upon  alarm  and  pursuit,  Richardson  ran  into  Ormond-street,  and  White 
towards  the  Foundling.  Randall  seized  White  just  by  the  house  which  they  were 
♦  inOfil  breaking  into,  and  White  cut  *him  with  an  iron  crow.  Graham,  B.,  told 
-'  the  jury,  that  if  the  prisoners  came  with  the  same  illegal  purpose,  and 
both  determined  to  resist,  the  act  of  one  would  fix  guilt  on  both ;  and  that  it  might 
be  part  of  the  plan  to  take  different  ways  to  divide  the  force  against  them.  The 
jury  found  both  the  prisoners  guilty:  but  the  Judges  thought  that  the  conviction  as 
to  Richardson  was  wrong  (y) 

Rut  where  a  party  is  present,  aiding,  &c  ,  it  is  not  necessary  that  his  should  be 
the  hand  by  which  the  mischief  is  inflicted.  The  first  three  counts  of  an  indict- 
ment alleged,  in  the  usual  form,  that  J.  T.  did  shoot  at  A.  B.,  and  went  on  to  state 
that  iM.  and  N.  were  present  aiding  and  abetting;  the  second  and  third  counts 
varying  from  the  first  only  in  the  allegations  of  the  intent :  the  three  last  counts 
(varying  in  like  manner  as  to  the  intent)  stated,  that  an  unknown  person  shot  at 
A.  B.,  and  that  the  said  J.  T.  and  M.  and  N.  were  present  aiding  and  abetting  the 
said  unknown  person  in  the  felony  aforesaid,  in  manner  and  form  aforesaid,  to  do  and 
commit,  but  did  not  charge  them  with  being  ftloniovudy  present,  &c.  The  jury 
found  J.  T.  guilty;  but  stated,  in  answer  to  a  question  put  to  them,  that  they  did 
not  find  that  J.  T.  was  the  man  who  fired  at  A.  B.  Upon  which  an  objection  jras 
taken  in  arrest  of  judgment,  that  the  three  last  counts  were  defective,  on  accouat 
of  the  omission  of  the  word  fdonioxidy ;  and  that  no  judgment  could  be  entered 
on  the  three  first  counts,  as  the  jury  had  negatived  that  J.  T.  was  the  man  who 
fired.  The  learned  Judge  overruled  the  objection,  which  he  considered  as  founded 
upon  a  supposed  difference  in  the  act  of  shooting,  &c.,  and  being  present,  &c.,  at 
the  act:  whereas  the  statute  had  made  no  such  distinction.  And  he  held  the  plain 
meaning  and  necessary  construction  of  the  statute  to  be,  that  if  parties  are  present, 
&c.,  knowing,  &c.,  the  charge  of  feloniously  shooting  applies  to  every  one  of  them. 
And  upon  a  case  reserved,  the  Judges  were  all  of  opinion  that  the  conviction  was 
right.(2) 

It  has  been  suggested,  that  where  an  ineffectual  exchange  of  shots  took  pla(% 
in  a  deliberate  duel,  both  the  parties  might  be  guilty  of  the  offence  of  maliciously 
shooting  within  the  43  Geo.  3,  c.  58,  and  the  seconds  be  also  guilty  as  principals  in 
the  second  degree :  but  this  is  mentioned  as  not  having  been  anywhere  expressly 
decided. (a) 

An  indictment  under  the  9  Geo.  4,  c  31,  s.  12,  must  have  stated  that  the  pri- 
soner ''  unlawfully  cut,"  &c.  and  it  was  not  sufficient  to  allege  that  the  prisoner 
feloniously,  wilfully,  and  maliciously  cut,  &c.  An  indictment  for  maliciously 
wounding,  charged  that  the  act  was  done  '^feloniously,  wilfully,  and  maliciously;" 
it  was  objected  in  arrest  of  judgment  that  the  indictment  was  bad,  as  it  did  not 

*l(iim   ^^'^^  ^^  *^^  ^  ^^^®  ^®^°  ^o°®  **  unlawfully  and  maliciously,"  ♦and,  upon 

^   a  case  reserved,  the  Judges  held  unanimously  that  the  judgment  ought  to 

be  arre8ted.(&)     An  indictment  for  administering  a  poisonous  or  destructive  thing, 

(j)  Rex  ».  DonoTan,  4  Cox  C.  C.  399. 

\y)  Rex  V.  White,  MSS.,  Baylej,  J.,  and  R.  k  R.  99.     AnU,  p.  50. 

\z)  Rex  V,  Towle,  R.  &  R.  314;  s.  o.,  2  Marsh.  466.     And  see  anit^  p.  50. 

(a)  3  Chit.  Crim.  L.  848,  note  (ir).  As  it  is  now  immaterial  whether,  la  case  death  had 
ensued,  the  crime  would  have  been  murder  or  manslaughter  under  the  24  k.  25  Vict.  c. 
lOU,  8.  18,  it  should  seem  that  the  shooting  or  attempting  to  shoot  in  all  cases  of  duels  is 
punishable  under  that  section  ;  and  it  is  presumed  that  it  was  on  this  ground  that  the 
indictment  was  preferred  against  the  Earl  of  Cardigan,  uuder  the  1  Vict.  c.  85,  s.  4.  See 
Reg.  r.  Douglas,  C.  k  M.  193  (41  E.  C.  L.  R.),  a  similar  indictment  againBt  another  person 
engrtgcd  in  the  same  duel.    . 

(6)  Rex  I'.  Ryan,  2  Moo.  C.  C.  R.  15 ;  s.  c,  7  C.  &  P.  854  (32  E.  C.  L.  R.).  See  Rex  r. 
Turner,  R.  k  M:  C.  C.  R.  259. 
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must  aver  that  the  thing  administered  was  poisonous  or  destructive.  The  prisoner 
was  indicted  for  having  mixed  a  quantity  of  sponge,  cut  into  small  pieces,  with 
milk,  and  given  it  to  her  husband,  with  intent  to  poison  him;  it  was  objected  that 
the  indictment  was  bad,  as  it  did  not  state  that  the  sponge  was  of  a  deleterious  or 
poisonous  nature,  and  Alderson,  B.,  held  that  the  objection  was  good.(c)  An  in- 
dictment under  the  1  Vict.  c.  85,  s.  2,  for  causing  to  a  person  a  bodily  injury 
dangerous  to  life,  need  not  specify  the  injury.  An  indictment  charged  that  the 
prisoner  feloniously  did  assault  C.  U.,  and  that  he  did  cause  unto  the  said  C.  H.  a 
certain  bodily  injury  dangerous  to  life,  by  striking  and  beating  her  with  his  hands 
and  fists  on  her  head  and  back,  by  kicking  her  on  the  back,  by  seizing  and  lifling 
her,  and  striking  her  head  against  a  wooden  beam  of  a  ceiling,  by  casting,  throwing 
and  flinging  her  against  a  brick  floor,  with  intent  to  murder  her.  It  was  proposed  to 
demur  to  this  indictment,  on  the  ground  that  the  nature  of  the  bodily  injury  danger- 
ous to  life  should  have  been  stated  with  certainty.  Patteson,  J.,  thought  the  point 
well  deserving  of  consideration,  but  suggested  that  the  prisoner  should  plead,  he 
reserving  to  him  the  same  benefit  as  if  he  had  demurred :  which  was  done,  and 
afler  a  learned  argument  upon  a  case  reserved,  the  Judges  held  the  indictment 
8ufficient.(rf  )* 

Where  an  indictment  on  the  1  Vict.  c.  85,  s  2,  alleged  that  the  prisoner  dis- 
charged a  gun  loaded  with  gunpowder  and  ball  at  S.  D.,  and  with  the  ball  so  shot 
forth  '^  feloniously  did  strike,  penetrate,  and  wound  "  the  said  S.  D.  upon  the  thigh, 
with  intent  to  murder  him  ;  it  was  objected  that  the  indictment  was  bad,  because 
it  did  not  allege  that  the  wound  was  dangerous  to  life ;  but  it  was  held  that  this 
averment  was  not  necessary,  and  that  it  was  as  obvious,  from  the  plain  intent  as 
from  the  grammatical  construction  of  the  section,  that  to  stab,  cut,  or  wound  with 
intent  to  murder,  though  the  stabbing,  cutting,  or  wounding  were  not  dangerous  to 
life,  was  an  offence  under  that  section. (e) 

The  instrument  or  means  by  which  the  wound  is  inflicted  need  not  be  stated  in 
the  indictment,  and,  if  they  are  stated,  the  prosecutor  "'is  not  bound  to  prove  ^^^  ^^ . 
a  wound  by  such  means.  On  an  indictment  which  charges  a  wound  to  have  *- 
been  inflicted  by  striking  with  a  stick,  and  kicking  with  the  feet,  proof  that  the 
wound  was  caused  either  by  a  blow  from  a  stick,  or  a  kick,  will  be  sufficient,  though 
it  be  uncertain  by  which  of  the  two  it  was  caused.  Upon  an  indictment  under  the 
9  Geo.  4,  c.  31,  s.  12,  for  wounding  with  a  stick  and  with  the  feet,  it  appeared  that 
one  of  the  prisoners  struck  the  prosecutor  with  a  hedge-stake,  or  half  rail,  on  the 
head,  and  knocked  him  off  his  horse,  and  two  other  persons  struck  him  with  their 
fists,  and  kicked  him  over  the  head  and  body,  so  that  he  became  senseless.  He 
received  a  cut  on  the  mouth,  and  a  severe  contused  wound  on  the  crown  of  the 

(c)  Rex  V,  Powles,  4  C.  &  P.  671  (19  E.  C.  L.  R.).  The  case  was  decided  on  the  9  Geo. 
4,  c.  31,  the  words  "  any  poison  or  other  destructive  thing,"  in  that  Act  are  also  in  the  24 
k  25  Vict.  c.  100,  sSf  11,  14. 

(d)  Keg.  V.  Cruse,  2  Moo.  C.  C.  R.  63;  s.  c,  8  C.  A  P.  541  (34  E.  C.  L.  R.).  It  was 
necessary  to  take  the  objection  by  demurrer,  or  to  get  the  point  reserved,  as  if  it  had  been 
taken  on  demurrer,  for  after  verdict  the  objection  would  not  have  availed,  as  the  7  Geo. 
4,  c.  r>4,  s.  21,  makes  an  indictment  good  after  verdict,  "  if  it  describe  the  offence  in  the 
words  of  the  statute."  See  as  to  this,  Reg.  v.  Martin,  8  A.  &  E.  481  (35  K.  C.  L.  R.) ;  3  N. 
k  P.  472.  The  means  of  inflicting  the  injury  are  stated  in  this  indictment,  but  it  should 
seem  that  it  was  not  necessary  to  state  them.     See  Rex  v,  Briggs,  tn/ra,  note  (/). 

(f)  Shea  V.  Keg.,  3  Cox  C.  C.  141.  The  Court  said  that  the  same  point  had  been  held 
in  Fogarty  v.  Keg.,  2  Cox  C.  C.  105 ;  but  the  report  does  not  mention  any  such  point. 
There  a  count  stated  that  the  prisoner  wilfully,  maliciously,  unlawfully,  and  feloniously, 
by  certain  means  therein  set  out,  caused  to  M.  D.  a  certain  bodily  injury,  dangerous  to 
life,  "  to  wit,  by  then  and  there  shooting,  kc.  [setting  out  the  means]  at  the  person  of  the 
said  M.  D.,"  and  it  was  objected  that  the  acts  alleged  as  the  means  whereby  the  wound 
was  inflicted  were  not  averred  to  have  been  done  feloniously;  but  the  Court  overruled 
the  objection. 

1  An  assault  with  intent  to  kill  must  be  charged  to  have  been  made  with  a  deadly 
weapon  :  Ainsworth  v.  State,  5  How.  242.  An  indictment  for  an  assaalt  with  intent  to 
kill  and  murder  should  not  only  charge  the  intent  to  have  been  malicious  and  unlawful, 
but  the  ftloniowt  intent  and  the  extent  of  the  crime  intended  to  be  perpetrated  should  be 
distinctly  set  forth  :  Curtis  v.  People,  1  Scam.  285. 
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bead.  The  medical  witnesses  were  of  opinion  that  the  wound,  from  its  poBition, 
could  have  not  been  caused  by  a  fall  from  horseback,  and  that  it  was  occasioned 
either  by  a  blow  from  a  stick,  or  a  kick  of  a  heavy  shoe,  when  the  prosecutor  was 
on  the  ground.  The  jury  found  the  prisoners  guilty,  but  said  they  oould  not  tell 
whether  the  wound  was  caused  by  a  blow  of  the  stick,  or  a  kick  with  the  shoe.  It 
was  objected  that  a  wound  given  by  the  fix)t,  with  a  shoe  on  it,  was  not  within  the 
Act;  and,  if  it  was,  the  mode  of  wounding  was  not  properly  described  in  the  indict- 
ment, which  stated  it  to  have  been  done  with  the  feet  only.  But  upon  a  case 
reserved,  the  Judges  unanimously  held  that  the  means  by  which  the  wound  was 
inflicted  need  not  have  been  stated ;  that  it  was  mere  surplusage  to  state  them;  and 
that  the  statement  did  not  confine  the  crown  to  the  means  stated,  but  might  be 
rejected  as  surplusage,  and  that  whether  the  wound  was  from  a  blow  with  a  stick, 
or  a  kick  from  a  shoe,  the  indictment  was  equally  supported.(/) 

Where  an  indictment  simply  alleged  that  the  prisoner  attempted  to  discharge  a 
loaded  gun,  and  it  was  objected  that  it  was  bad  for  not  describing  the  materials 
with  which  it  was  loaded;  Piatt,  B.,  held  that  it  was  sufficicnt.((/)  And  where  an 
indictment  alleged  that  the  prisoner  ^^  by  feloniously  drawing  the  trigger  of  a  certain 
pistol  loaded  with  gunpowder  and  a  leaden  bullet,  then  and  there  feloniously  did 
attempt  to  discharge  the  said  pistoF'  at  J.  H.,  with  intent  to  murder  him;  it  was 
objected  that  the  words  ^^  the  said  pistoF'  did  not  incorporate  the  previous  descrip- 
tion :  Rolfe,  B.,  *'  The  indictment  \a  sufficient.  It  avers  that  the  prisoner,  by 
pulling  the  trigger  of  the  pistol,  attempted  to  discharge  the  said  pistol,  and  surely 
that  must  mean  that  he  attempted  to  discharge  its  contents. ''(A) 

An  indictment  for  maliciously  shooting  may,  in  one  set  of  counts,  lay  the  shooting 
at  one  person,  with  intent  to  murder  that  person,  and  in  another  set  of  counts,  the 
shooting  at  another  person,  with  intent  to  murder  such  other  person.  One  set  of 
counts  of  an  indictment  alleged,  that  the  prisoner  shot  at  Hill,  with  intent  to 
murder,  &c.  Hill,  another  set  of  counts  that  he  shot  at  Lee  with  intent  to 
murder,  &c.  Leo.  It  was  objected  that  the  indictment  must  be  quashed,  as  it 
charged  two  distinct  felonies.  Littledale,  J. :  "  It  seems  to  me  that  these  counts 
may  well  be  '^'joined.  It  is  all  one  act,  though  differently  charged.  It  is  r^tn-io 
like  the  case  of  forgery,  where  different  intents  are  laid ;  here  there  is  one  *• 
act  of  shooting  charged,  with  several  different  intents.''(t)  And  where  such  counts 
are  so  joined,  the  prosecutor  will  not  be  compelled  to  elect  on  which  he  will  proceed. 
The  prisoner  fired  a  gun  in  the  direction  of  a  man  and  his  wife,  and  one  count 
charged  the  intent  to  be  to  kill  the  wife,  and  the  other  to  kill  the  husband,  it  was 
held  that  it  was  not  a  case  in  which  the  prosecutor  ought  to  be  put  to  his  election, 
inasmuch  as  it  was  one  and  the  same  transaction,  upon  which  both  the  counts  were 
framed. (A;)  An  indictment  under  the  1  Vict.  c.  85,  for  maliciously  cutting  and 
wounding,  might  contain  counts  framed  on  sec.  2,  with  intent  to  murder,  and  also 
counts  framed  on  sec.  4,  with  intent  to  maim,  disable,  and  do  grievous  bodily  harm.(/) 

Where  the  first  count  charged  the  prisoner  with  attempting  to  administer  to 
Margaret  Murphy  oxalic  acid  with  intent  to  murder  her;  the  second  count  charged 
the  prisoner  with  mixing  oxalic  acid  in  tea,  which  Margaret  Murphy  had  prepared 
to  be  drunk  by  her,  and  that  the  prisoner  thereby  attempted  to  administer  the 
oxalic  acid  to  Margaret  Murphy  with  intent  to  murder  her;  the  third  count  varied 
the  means,  but  was  otherwise  like  the  second ;  the  fourth  count  charged  the  prisoner 
with  attempting  to  administer  to  ^^  a  certain  other  person,  to  wit,  Mai^ret  Murphy, 
poison,  with  intent  to  commit  the  crime  of  murder;"  the  fiflh  count  charged  the 
prisoner  with  putting  poison  into  the  teapot,  and  thereby  attempting  to  administer 
poison  to  James  Murphy,  with  intent  to  poison  him;  the  sixth  count  charged  the 

(/)  Rex  r.  Briggs,  R.  &  M.  C.  C.  R.  318.  In  Erie's  case,  2  Lew.  133,  Coleridge,  J.,  also 
decided  that  an  indictment  upon  the  1  Vict.  c.  85,  need  not  state  the  instrument  used,  and 
see  Holloway  v.  Reg.,  ante^  p.  605. 

iff)  Reg.  V.  Cox,  3  Cox  C.  C.  58.  (A)  Reg.  v.  Baker,  1  C.  &  K.  255  (47  E.  C.  L.  R.). 

(i)  Rex  V.  Holt,  7  C.  &  P.  518  (32  E.  C.  L.  R.). 

{k)  Butter's  case,  I  Lew.  86,  Parke,  J. 

(/)  Reg.  V.  Strange,  8  C.  &  P.  172  (34  E.  C.  L.  R.),  Lord  Denman,  G.  J.,  and  Park, 
J.  A.  J. 
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prisoner  with  attemptiDg  to  administer  poison  to  James  Murphy,  with  intent  to 
commit  the  crime  of  murder ;  it  was  urged  that  this  indictment  should  be  quashed, 
as  it  charged  the  commission  of  several  distinct  felonies ;  and  that,  though  the  act 
which  endangered  life  might  be  only  one,  yet  the  separate  intents  alleged,  rendered 
the  charge  in  this  indictment  one  of  three  du^tinct  felonies.  It  was  answered  that 
it  might  be  that  the  prisoner  had  put  poison  in  a  teapot  where  two  persons  were 
going  to  breakfast,  and  that  there  might  be  no  evidence  of  previous  malice  against 
either;  a  failure  of  justice  might  ensue  if  the  counts  could  not  be  joined ;  and  it  was 
every  day's  practice  to  charge  an  act  with  several  different  intents  in  the  same 
indictment.  Gurney,  B.,  having  read  the  depositions,  ordered  the  case  to  stand 
over  till  the  next  assizes,  when  the  prosecutor  might  decide  whether  he  would  stand 
upon  the  present  indictment,  or  prefer  another  indictment  or  indictments  (m) 

By  the  14  &  15  Vict.  c.  19,  s.  5,  "If  upon  the  trial  of  any  indictment  for  any 
felony,  except  murder  or  manslaughter,  where  the  indictment  shall  allege  that  the 
defendant  did  cut,  stab,  or  wound  anj  person,  the  jury  shall  be  satisfied  that  the 
defendant  is  guilty  of  the  cutting,  stabbing,  or  wounding,  but  are  not  satisfied  that 
^the  defendant  is  guilty  of  the  felony  charged  in  such  indictment,  then  r^ciA-io 
and  in  every  such  case  the  jury  may  acquit  the  defendant  of  such  felony,  *- 
and  find  him  guilty  of  unlawfully  cutting,  stabbing,  or  wounding,  and  thereupon 
the  defendant  shall  be  liable  to  be  punished  in  the  same  manner  as  if  he  had 
been  convicted  upon  an  indictment  for  the  misdemeanor  of  cutting,  stabbing,  or 
wounding." 

Where  some  counts  charged  the  defendant  with  an  assault  on  S.  O.,  and  with 
having  thereby  unlawfully  and  maliciously  inflicted  grievous  bodily  harm  upon  him, 
and  another  count  was  for  a  common  assault,  it  appeared  that  the  defendant  handed 
the  prosecutor  a  letter,  and  asked  him  to  read  it,  which  he  declined  to  do ;  the 
defendant  then  struck  the  prosecutor  with  his  fists  two  violent  blows  on  the  mouth, 
another  on  the  temple,  and  a  fourth  on  the  back  of  the  ear;  three  of  his  front  teeth, 
and  other  teeth  farther  up  were  loosened ;  his  gums  were  lacerated,  and  the  mouth 
was  swollen.  The  pain  which  was  suffered  immediately  aflerwards  was  insufferable ; 
one  of  the  front  teeth  and  the  back  teeth  had  since  partially  fastened,  but  the  two 
front  teeth  had  not,  and  the  prosecutor  must  lose  them.  The  prosecutor  had 
suffered  much  otherwise  for  a  long  time.  The  jury  were  told  that  the  injuries  in- 
flicted fell  within  the  definition  of  "  grievous  bodily  harm,''  and  that  if  they  believed 
the  witnesses,  there  was  evidence  to  support  the  first  counts ;  and  that  the  question 
of  whether  the  defendant  intended  to  inflict  grievous  bodily  harm  did  not  arise,  but 
that  the  simple  point  for  their  consideration  was,  "  did  the  defendant  unlawfully 
assault  the  prosecutor,  and  thereby  inflict  upon  him  grievous  bodily  harm  ?"  The 
verdict  was,  "  We  find  the  defendant  guilty  of  an  aggravated  assault,  but  without 
premeditation ;  it  was  done  under  the  influence  of  passion.'*  It  was  then  contended 
that  this  was  a  verdict  of  guilty  upon  the  count  for  the  common  assault  only;  but 
a  verdict  of  guilty  was  directed  to  bo  entered  on  the  other  counts,  and,  upon  a  case 
reserved,  it  was  urged  that  the  jury  might  have  intended  not  to  find  the  prisoner 
guilty  of  intending  bodily  harm,  and  that  intention  was  a  necessary  ingredient  in 
the  offence,  and  the  word  "  maliciously  "  meant  something  more  than  "  intention- 
ally ;"  but  it  was  held  that  the  direction  was  correct.  The  language  used  by  the 
jury  must  be  construed  by  looking  at  the  subject-matter  of  the  charge,  and  what 
was  lefl  to  the  jury ;  and  this  assault  was  intentional  in  the  eye  of  the  law,  though 
committed  without  premeditation  and  under  the  influence  of  passion.(») 

Upon  an  indictment  against  three  for  maliciously  wounding  with  intent  to  do 
grievous  bodily  harm,  the  jury  may  convict  two  of  the  felony  charged,  and  the  third 
(under  the  14  &  15  Vict.  o.  19,  s.  5),  of  unlawfully  wounding.(o) 

Where  one  count  charged  the  defendant  with  maliciously  inflicting  grievous 
bodily  harm ;  and  another  with  assaulting,  beating,  wounding,  and  ill-treating,  and 

(m)  Reg.  V.  Murphy,  I  Cox  C.  C.  108.  Not  one  of  the  preceding  cases  was  cited,  and 
there  seems  to  be  no  doubt  that  the  indictment  was  perfectly  correct,  as  it  is  obvious 
that  it  only  charged  one  act  with  different  intents,  which  universal  practice  and  all  the 
authorities  sanction. 

(n)  Reg.  V.  Sparrow,  Bell  C.  C.  298.  (o)  Reg.  r.  Cunningham,  Bell  C.  C.  72. 
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thereby  occasioDiDg  actual  bodily  harm ;  and  the  jury  found  the  defendant  guilty 
*101d1  ^^  ^  common  assault;  it  was  held  that  this  conviction  was  good  upon  ^he 
-'  second  count.(2>)  And  so  where  one  count  was  for  inflicting  grievous 
bodily  harm,  another  for  unlawfully  wounding,  and  the  third  for  an  assault  occa- 
sioning actual  bodily  harm,  and  the  jury  returned  a  verdict  of  p;uilty  of  a  common 
assault,  it  was  held  that  the  verdict  was  perfectly  legal,  and  that  the  Court  was 
bound  to  receive  it.(^) 

And  upon  an  indictment  for  any  offence  mentioned  in  this  chapter,  the  jury, 
under  the  14  &  15  Vict.  c.  100,  s.  9,  may  convict  of  an  attempt  to  commit  such 
offence,  and  thereupon  the  prisoner  may  be  punished  as  if  he  had  been  convicted 
on  an  indictment  for  such  attempt. (r) 

Sec.  Ill, —  0/  attempting  to  Choke,  and  using  Drugs  in  order  to  commit  Offences. 

By  the  24  &  25  Vict.  c.  100,  s.  21,  "  Whosoever  shall,  by  any  means  v^hatsocver, 
attempt  to  choke,  suffocate,  or  strangle  any  other  person,  or  shall,  by  any  means  cal- 
culated to  choke,  suffocate,  or  strangle,  aitempt  to  render  any  other  person  insensible, 
unconscious,  or  incapable  of  resistance,  with  intent  in  any  of  such  cases  tliereby  to 
enable  himself  or  any  other  person  to  commit,  or  with  intent  in  any  of  surh  cases 
thereby  to  assist  any  other  person  in  committiiig  any  indictable  offence,  iJiall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  petial  servitude  for  life,  or  for  any  term  not  less  than  three  years — 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor:\s) 

The  26  &  27  Vict.  c.  44,  recites  the  24  &  25  Vict.  c.  96,  s.  43,  and  the  pre- 
ceding clause,  and  enacts,  that  "  Where  any  person  is  convicted  of  a  crime  under 
either  of  the  said  sections,  the  Court  before  whom  he  is  convicted  may,  in  addition 
to  the  punishment  awarded  by  the  said  sections  or  any  part  thereof,  direct  that  the 
offender,  if  a  male,  be  once,  twice  or  thrice  privately  whipped,  subject  to  the  follow- 
ing provisions : 

^'  1.  That  in  the  case  of  an  offender  whose  age  does  not  exceed  sixteen  years,  the 
number  of  strokes  at  each  such  whipping  do  not  exceed  twenty-five,  and  the 
instrument  used  shall  be  a  birch  rod  : 

^^  2.  That  in  the  case  of  any  other  male  offender  the  number  of  strokes  do  not 
exceed  fifty  at  each  such  whipping : 

*^3.  That  in  each  case  the  Court  in  its  sentence  shall  specify  the  number  of 
strokes  to  be  inflicted  and  the  instrument  to  be  used : 
Provided  that  in  no  case  shall  such  whipping  take  place  aft-er  the  expiration  of  six 
*iniRl  ^^°*^8  from  the  passing  of  the  sentence;  provided  *also,  that  every  such 
^  whipping  to  be  inflicted  on  any  person  sentenced  to  penal  servitude  shall  be 
inflicted  on  him  before  he  shall  be  removed  to  a  convict  prison  with  a  view  to  his 
undergoing  his  sentence  of  penal  servitude." 

By  the  24  &  25  Vict.  c.  100,  s.  22,  "Whosoever  shall  unlawfully  apply  or  ad- 
minister  to  or  cause  to  be  taken  by,  or  attempt  to  apply  or  administer  to  or  attempt 
to  cause  to  be  administered  to  or  taken  by  any  person,  any  chloroform,  laudanum,  or 
other  stupefying  or  overpowering  drug,  matter,  or  thing,  with  intent  in  any  of  such 
cases  thereby  to  enable  himself  or  any  other  person  to  commit,  or  with  intent  in 
any  of  such  cases  thereby  to  assist  any  other  person  in  committing,  any  indictable 
offence,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not 
less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor."CO 


(p)  Reg.  V.  Oliver,  Bell  C.  0.  287.  (q)  Reg.  v.  Yeadon,  1  L.  &  C.  81. 

(r)  See  the  section,  ante^  p.  1. 

(t)  As  to  principals  in  the  second  degree  and  accessories,  see  sec.  67,  ante,  p.  881.  As 
to  hard  labor,  see  ante,  p.  900.  As  to  sureties,  see  ante^  p.  900.  The  Act  extends  to  Ire- 
land, but  not  to  Scotland.     As  to  offences  at  sea,  see  ante^  p.  7G2. 

(0  This  clause  is  taken  from  the  14  k  15  Vict.  c.  19,  s.  3.  The  words  in  italics  in  the 
beginning  of  this  clause  were  introduced  for  the  same  reason  as  those  in  sec.  14.  Seethe 
note  to  that  section,  ante,  p.  973.  As  to  principals  in  the  second  degree,  accassorieii  hard 
labor,  kc,  see  the  last  note. 
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Sec.  IV. —  0/ til-treating  Apprentices  and  Servants,  and  abandoning.  ChUflren. 

By  the  24  &  i.*5  Vict.  c.  100,  s.  26,  "  Whosoever,  being  legally  liable,  either  as 
a  master  or  mistress,  to  provide  for  any  apprentice  or  servant  necessary  food, 
clothing,  or  lodging,  shall  wilfully  and  without  lawful  excuse  refuse  or  neglect  to 
provide  the  same,  or  shall  unlawfully  and  maliciously  do  or  cause  to  be  done  any  bodtfy 
harm  to  any  such  apprentice  or  servant,  so  that  the  life  of  such  apprentice  or  ser- 
vant shall  be  endangered,  or  the  health  of  such  apprentice  or  servant  shall  have 
been  or  shall  be  likely  to  be  permanently  injured,  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  the  term  of  three  years— or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor."(u) 

Sec.  73.  ^^  Where  any  complaint  shall  be  made  of  any  offence  against  section 
twenty-six  of  this  Act,  or  of  any  bodily  injury  inflicted  upon  any  person  under  the 
age  of  sixteen  years,  for  which  the  party  committing  it  is  liable  to  be  indicted,  and 
the  circumstances  of  which  offence  amount,  in  point  of  law,  to  a  felony,  or  an 
attempt  to  commit  a  felony,  or  an  assault  with  intent  to  commit  a  felony,  and  two 
justices  of  the  peace  before  whom  such  complaint  is  heard  shall  certify  under  their 
hands  that  it  is  necessary  for  the  purposes  of  public  justice  that  the  prosecution 
should  be  conducted  by  the  guardians  of  the  union  or  *place,  or,  where  r^ci nig 
there  are  no  guardians,  by  the  overseers  of  the  poor  of  the  place,  in  which  •- 
the  offence  shall  be  charged  to  have  been  committed,  such  guardians  or  overseers, 
as  the  case  may  be,  upon  personal  service  of  such  certificate  or  a  duplicate  thereof 
upon  the  clerk  of  such  guardians  or  any  one  of  such  overseers,  shall  conduct  the 
prosecution,  and  shall  pay  the  costs  reasonably  and  properly  incurred  by  them 
therein  (so  far  as  the  same  shall  not  be  allowed  to  them  under  any  order  of  any 
court)  out  of  the  common  fund  of  the  union,  or  out  of  the  funds  in  the  hands  of 
the  guardians  or  overseers,  as  the  case  may  be ;  and  where  there  is  a  board  of 
guardians,  the  clerk  or  some  other  officer  of  the  union  or  place,  and,  where  there  is 
no  board  of  guardians,  one  of  the  overseers  of  the  poor  may,  if  such  justices  think 
it  necessary  Tor  the  purposes  of  public  justice,  be  bound  over  to  prosecute.'X*') 

Sec.  27.  "  Whosoever  shall  unlawfully  abandon  or  expose  any  child,  being  under 
the  age  of  two  years,  wfiereby  the  life  of  such  child,  shall  be  endangered,  or  the  health  of 
swch  child  shall  have  been  or  shall  be  likely  to  be  permanently  injured,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  iwr 
prisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor." (w) 

Sec.  V. —  Of  Offences  committed  vnth  Gunpowder,  <5sc. 

By  the  24  &  25  Vict.  c.  100,  c.  28,  "  Whosoever  shall  unlawfully  and  mali- 
ciously, by  the  explosion  of  gunpowder  or  other  explosive  substance,  burn,  maim, 
disfigure,  disable,  or  do  any  grievous  bodily  harm  to  any  person,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years— or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard  labor, 
and  with  or  without  solitary  confinement,  and  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping."(a;) 

(u)  This  clause  is  taken  from  the  14  &  15  Yict.  c.  11,  s.  1.  The  words  in  italicM  are  sab- 
stitutcd  for  the  word  *<  assault."  As  to  hard  labor,  &c.,  see  ante^  p.  900.  As  to  counsel- 
lors and  aiders,  see  sec.  67,  ante^  p.  881.  As  to  fine  and  sureties,  see  ante^  p.  900.  As  to 
offences  at  sea.  see  ante^  p.  762.     The  Act  extends  to  Ireland,  but  not  to  Scotland. 

(r)  This  clause  is  taken  from  the  14  k  15  Yict.  c.  11,  ss.  6,  7.  The  word  ^'  poor"  is 
omitted  in  the  words  ''any  bodily  injury  inflicted  upon  any  pour  person." 

(ur)  This  clause  is  new.  It  is  intended  to  provide  for  cases  where  children  are  aban- 
doned or  exposed  under  such  circumstances  that  their  lives  or  health  may  be,  or  be  likely 
to  be,  endangered.  Sec  Reg.  v.  Hogan,  2  Den.  C.  C.  R  277,  ante,  p.  90 ;  Reg.  v.  Cooper,  1 
Den.  C.  C.  459 ;  2  C.  &  K.  876  (61  E.  C.  L.  R.),  ante,  p.  90 ;  Reg.  v.  Philpot,  1  Dears.  C.  C. 
179,  anU^  p.  81  ;  Reg.  v.  Gray,  1  Dears,  k  B.  303,  ante,  p.  1008,  which  show  the  necessity 
for  this  ehactment.     As  to  counsellors,  aiders,  hard  labor,  &c.,  see  note  (u),  rn^ra, 

(z)  This  clause  is  taken  from  the  9  &  10  Vict.  c.  25,  s.  3.  As  to  principals  in  the  second 
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♦1  ni  71  ^®^*  ^^*  "  Whosoever  shall  unlawfully  and  maliciously  cause  any  gun- 
J  powder  or  other  explosive  substance  to  explode,  *or  send  or  deliver  to  or 
cause  to  oe  taken  or  received  by  any  person  any  explosive  substance  or  any  other 
dangerous  or  noxious  thing,  or  put  or  lay  at  any  place^  or  cast  or  throw  at  or  upon 
or  otherwise  apply  to  any  person,  any  corrosive  fluid  or  any  destructive  or  explosive 
substance,  with  intent  in  any  of  the  cases  aforesaid  to  bum,  maim,  disfigure,  or  dis- 
able any  person,  or  to  do  some  grievous  bodily  harm  to  any  person,  shall,  whether 
any  bodily  injury  be  effected  or  not,  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life 
or  for  any  term  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without  solitary  confine- 
ment, and  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping.'Yy) 

Sec.  30.  "  Whosoever  shall  unlawfully  and  maliciously  place  or  throw  in,  into, 
upon,  against,  or  near  any  building,  shp^  or  vessel  any  gunpowder  or  other  explo- 
sive substance,  with  intent  to  do  any  bodily  injury  to  any  person,  shall,  whether  or 
not  any  explosion  take  place,  and  whether  or  not  any  bodily  injury  be  effected,  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and 
not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labor,  and  with  or  without  solitary  confinement,  and  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping."(«) 

Sec.  64.  "  Whosoever  shall  knowingly  have  in  his  possession,  or  make  or  manu- 
facture any  gunpowder,  explosive  substance,  or  any  dangerous  or  noxious  thing,  or 
any  machine,  engine,  instrument,  or  thing,  with  intent  by  means  thereof  to  commit 
or  for  the  purpose  of  enabling  any  other  person  to  commit,  any  of  the  felonies  in 
this  Act  mentioned,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labor,  and  with  or  without  solitary -confine- 
ment, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping."(o) 

Sec.  65.  "  Any  justice  of  the  peace  of  any  county  or  place  in  which  any  such 
gunpowder,  or  other  explosive,  dangerous,  or  noxious  substance  or  thing,  or  any  mch 
machine^  engine^  instrument^  or  thing,  is  suspected  to  be  made,  kept,  or  carried  for 
the  purpose  of  being  used  in  committing  any  of  the  felonies  in  this  Act  mentioned, 
upon  reasonable  cause  assigned  upon  oath  by  any  person,  may  issue  a  warrant  under 
^101  j^1  his  hand  and  seal  for  searching  in  the  day-time  any  house,  tniU,  magazine, 
J  storehouse,  warehouse,  *shop,  cellar,  yard,  wharf,  or  other  place,  or  any  car- 
riage, wagon ^  cart,  ship,  boat,  or  vessel,  in  which  the  same  is  suspected  to  be  made, 
kept,  or  carried  for  such  purpose  as  hereinbefore  mentioned ;  and  every  person 
acting  in  the  execution  of  any  such  warrant  shall  have,  for  seizing,  removing  to 
proper  places,  and  detaining  all  such  gunpowder,  explosive,  dangerous,  or  noxious 
substances,  machines,  engines,  instruments,  or  things,  found  upon  such  search,  which 
he  shall  have  good  cause  to  suspect  to  be  intended  to  be  used  in  committing  any 
such  offence,  and  the  barrels,  packages,  cases,  and  other  receptacles  in  which  the 
same  shall  be,  the  same  powers  and  protections  which  are  given  to  persons  searching 
for  unlawful  quantities  of  gunpowder  under  the  warrant  of  a  justice  by  the  Act 
passed  in  the  Session  holden  in  the  23  &  24  Vict.  c.  139.'' 

degree  and  accessories,  see  sec.  6Y,  ante,  p.  881.  As  to  hard  labor,  &c.,  see  ante,  p.  900. 
As  to  whipping,  see  ante,  p.  900.  As  to  sureties,  see  ante,  p.  900.  As  to  offences  at  sea, 
see  ante,  p.  762.     The  Act  extends  to  Ireland,  but  not  to  Scotland. 

(.V)  This  clause  is  taken  from  the  9  &  10  Vict.  c.  25,  a.  4,  and  7  Will.  4,  and  1  Vict  c. 
85,  s.  5.  Under  those  Acts,  if  anj  person  had  placed  an  infernal  machine  in  any  place 
where  he  believed  another  would  tread  on  it,  and  thereby  cause  it  to  explode,  he  would 
not  have  been  guilty  of  an  offence.  The  words  *'  put  or  lay  at  any  place"  were  intro- 
duced to  meet  all  such  cases.  As  to  the  words  "  whether  any  bodily  injury,'*  Ac,  see  the 
note  to  sec.  14,  ante,  p.  973.  As  to  principals  in  the  second  degree,  accessories,  hard 
labor,  kc,  see  the  last  note. 

(z)  This  clause  is  taken  from  the  9  &  10  Vict.  c.  25,  s.  6.  As  to  hard  labor,  &e.,  see 
note  (z),  ante,  p.  1016. 

(a)  This  clause  is  taken  from  the  9  &  10  Vict.  c.  25,  s.  8,  and  extended  to  all  the  felonies 
against  this  Act.     As  to  hard  labor,  kc,  see  note  (z),  ante,  p.  1016. 
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As  it  may  in  some  cases  be  expedient  to  add  a  count  on  the  following  clause  to 
an  indictment  on  one  of  the  preceding  clauses,  it  is  here  inserted. 

By  the  24  &  25  Vict.  c.  97,  s.  9,  '^  Whosoever  shall  unlawfully  and  maliciously, 
by  the  explosion  of  gunpowder  or  other  explosive  substance,  destroy,  throw  down, 
or  damage  the  whole  or  any  part  of  any  dwelling-house,  any  pernon  being  therein, 
or  of  any  building  whereby  the  life  of  any  person  shall  be  endangered,  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  without  solitary  confinement,  and  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping/'(6) 


♦CHAPTER  THE  TENTH.  [*1019 

OF  COMMON  AND  AGGRAVATED  ASSAULTS. 

Sec,  L — Of  Common  Assaults, 

An  assault  is  an  attempt  or  offer,  with  force  and  violence,  to  do  a  corporal  hurt 
to  another ;  as  by  striking  at  another  with  a  stick  or  other  weapon,  or  without  a 
weapon,  though  the  party  striking  misses  his  aim.  So  drawing  a  sword  or  bayonet, 
or  even  holding  up  a  fist  in  a  menacing  manner,  throwing  a  bottle  or  glass  with 
intent  to  wound  or  strike,  presenting  a  gun  at  a  person  who  is  within  the  distance 
to  which  the  gun  will  carry,  pointing  a  pitchfork  at  a  person  who  is  within  reach, 
or  any  other  similar  act,  accompanied  with  such  circumstances  as  denote  at  the 
time  an  intention,  coupled  with  a  present  ability,  of  using  actual  violence  against 
the  person  of  another,  will  amount  to  an  assault.(a)* 

(6)  As  to  pr'iDcipals  in  the  second  degree  and  accessories,  see  anttj  p.  G.  As  to  hard 
labor,  solitary  confinement,  whipping,  and  sureties,  see  antey  pp.  4,  5.  The  Act  extends 
to  Ireland,  but  not  to  Scotland.  As  to  attempts  to  destroy  buildings  with  (gunpowder,  see 
sec.  10,  Vol.  II. 

(a)  I  Hawk.  P.  C.  c.  62,  s.  1  ;  Bac.  Abr.  tit.  *'A»9ault  and  Battery''  (A.) ;  3  Blac.  Com. 
120  ;  Burn.  Just.  tit.  ''A99auU  and  Battery"  I ;  1  East  P.  G.  c.  8,  s.  1,  p.  406  ;  Bull.  N.  P. 
15  ;  Selw.  N.  P.  tit.  ''A99ault  and  Battery''  1. 

1  An  assault  is  an  attempt  with  force  or  violence*  to  do  a  corporal  injury  to  another  ; 
and  maj  consist  of  any  act  tending  to  such  injury,  accompanied  with  circumstances  de- 
noting an  intent,  coupled  with  a  present  ability,  to  use  violence  against  the  person.  It  is 
not  essential  to  constitute  an  assault  that  there  should  be  a  eUreet  attempt  at  violence : 
Hays  V.  People,  1  Hill  321.  There  must  be  force  or  threats,  or  demonstration  of  force 
towards  the  party,  to  constitute  an  assault.  Thus  where  A.,  having  the  right  to  imme- 
diate possession  of  a  house,  entered  the  same,  and  forcibly  took  away  the  windows  of  the 
room  in  which  B.  was  sick  in  bed,  without  evidence  that  A.  knew  that  B.  was  in  the  house, 
does  not  constitute  an  assault:  Meader  v.  Stone  et  al.,  7  Metcalf  147.  No  doubt  an  assault 
may  be  committed  on  one  in  a  house,  who  is  not  seen  or  known  to  be  there ;  as  if  one 
were  wantonly  to  fire  a  loaded  gun,  and  the  ball  should  pass  through  a  house  where 
persons  were,  it  might  be  an  assault  on  all  uf  them:  Ibid.  151.  When  the  evidence  dis- 
closed that  the  defendant  presented  a  gun  within  shooting  distance  of  and  against  the 
prosecutor,  who  was  then  armed  with  a  knife  and  about  to  attack  the  defendant,  this  was 
no  assault  if  there  was  no  attempt  to  use  the  gun,  or  intention  to  use  it,  unless  first 
assailed  with  the  knife :  State  v.  Blackwell,  0  Ala.  70.  To  ride  a  horse  so  near  to  one  as 
to  endanger  his  person,  and  create  a  belief  in  his  mind  that  it  is  the  intention  of  the  rider 
to  ride  over  him,  constitutes  an  assault :  State  v.  Sims,  3  Strobh.  137.  Where  one  pre- 
sents a  pistol  at  another  and  threatens  to  shoot,  and  finally  lowers  the  pistol  and  it  is  not 
loaded,  the  man  is  guilty  of  an  assault,  and  he  is  bound  to  show  that  the  pistol  is  not 
loaded ;  but  whether  that  fact  would  excuse  him  or  not,  without  also  proving  that  the 
other  person  knew  it  was  not  loaded,  quxre:  State  v.  Cherry,  11  Ired.  475. 

On  the  trial  of  an  indictment  for  an  assault  and  battery,  when  there  was  a  question 
which  party  was  the  aggressor,  it  was  held,  that  the  fact  that  the  defendant  went  to  the 
place  where  the  other  party  was,  and  called  him  out  for  the  purpose  of  having  a  difficulty 
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But  it  appears  to  be  now  quite  settled,  though  many  aDcient  opinioDs  were  to  the 
contrary,  that  no  words  whatsoever,  be  they  ever  so  provoking,  can  amount  to  an 
as8ault.(6)  And  the  words  used  at  the  time  may  so  explain  the  intention  of  the 
party  as  to  qualify  his  act,  and  prevent  it  from  being  deemed  an  assault ;  as  where 
A.  laid  his  hand  upon  his  sword,  and  said,  ^^  If  it  were  not  the  assize-time,  I  would 
BOt  take  such  language  from  you."  it  was  holden  not  to  be  an  assault,  on  the  ground 
that  he  did  not  design  to  do  the  other  party  any  corporal  hurt  at  that  time,  and 
that  a  man  H  iucontion  must  operate  with  his  act  in  constituting  an  assault. (c) 

It  had  been  laid  down  by  a  very  learned  Judge,  notwithstanding  a  contrary 
opinion  in  an  earlier  caR^.C^ )  that  if  a  person  present  a  pistol,  purporting  to  be  a 
loaded  pistol,  so  ne-ir  ah  tu  or^^uce  danger  to  life  if  the  pistol  had  gone  off,  it  is  an 
assault  in  point  of  law,  altUou:.h  in  fiact  the  pistol  be  unloaded.  The  learned  Judge 
said,  ^^  My  idea  is,  that  it  is  an  assault  to  present  a  pistol  at  all,  whether  loaded  or 
not.  If  you  threw  the  powder  out  of  the  pan,  or  took  the  percussion  cap  off,  and 
said  to  the  party  this  is  an  empty  pistol,  trien  that  would  be  no  assault,  fur  there 
the  party  must  see  that  it  was  not  possible  that  he  should  be  injured ;  but  if 
^^  O'^Ol  ^^  person  presents  a  pistol  which  has  the  appearance  of  being  loaded,  and 
^  puts  the  party  into  fear  and  alarm,  that  is  what  it  is  the  object  of  the  law 
to  prevent,  "(c) 

However,  where  in  an  action  for  an  assault  and  presenting  a  loaded  pistol  at  the 
plaintiff,  it  appeared  that  the  defendant  cocked  a  pistol,  and  presented  it  at  the 
plaintiff's  head,  and  said,  if  he  wa..  not  quiet  he  would  blow  his  brains  out;  but 
there  was  no  evidence  that  the  pistol  was  loaded,  Lord  Abinger,  C.  B.,  held  chat 
if  the  pistol  was  not  loaded  it  would  be  no  assault.(/)  And  Tindal,  C.  J.,  has 
ruled  in  the  same  way.(^) 

{b)  1  Hawk.  P.  C.  c.  62,  8.  1 ;  Bac.  Abr.  tit.  ^^Attault  and  Battery"  (A). 

(c)  TurberviUe  v.  Savage,  1  Mod.  3  ;  s.  o.,  2  Keb.  545. 

(d)  Anonymous,  cor.  Erskine,  J.,  mentioned  by  Ludlow,  Seijt.,  in  Reg.  r.  St.  George,  9 
0.  &  P.  492  (38  E.  C.  L.  R.). 

(e)  Reg.  V.  St.  George,  9  G.  &  P.  483  (38  E.  G.  L.  R.),  Parke,  B. ;  for  the  facU  of  this 
case,  see  antey  p.  982. 

(/)  Blake  v.  Barnard,  9  G.  &  P.  626  (38  E.  G.  L.  R.).  It  seems  that  a  very  reasonable 
distinction  might  be  made  in  cases  of  this  kind.  If  a  person  presents  a  gun  at  anotbei, 
knowing  it  not  to  be  loaded,  there  can  be  no  intent  to  injure  in  anj  event,  and  therefore 
he  ought  not  to  be  criminally  responsible  ;  but  if  the  person,  at  whom  such  an  unloaded 
gun  was  presented,  did  anything  in  self-defence,  his  justification,  whether  in  a  civil  or 
criminal  proceeding,  ought  to  be  just  the  same  as  if  the  gun  were  loaded  ;  for  the  act  ot 
the  party  presenting  the  gun  led  to  the  natural  consequences  that  the  party  at  whom  it 
was  presented  should  defend  himself,  and  the  party  presenting  the  gun  ought  not  to  be 
permitted  to  show  the  facts  to  be  otherwise  than  he  had  himself  held  them  out  to  be. 

iff)  Reg.  V.  James,  1  G.  &  K.  530  (47  E.  G.  L.  R.),  and  see  Reg.  r.  Baker,  I  G.  &  K.  254 
(47  E.  C.  L.  R.),  where  Rolfe,  B.,  seems  also  to  have  held  the  same  opinion. 


with  him,  did  not  of  itself  render  him  guilty  of  the  assault  and  battery,  unless  he  carried 
his  intention  into  effect:  Yoes  v.  State,  4  Engl.  42.  If  a  person  present  a  pistol  at  aoo- 
ther,  purporting  to  be  loaded,  so  near  as  to  have  been  dangerous  to  life,  if  the  pistol  being 
loaded  had  gone  off,  this  is  an  assault  in  law,  though  the  pistol  were  not  in  fact  loaded: 
State  V.  Smith,  3  Humph.  457.  An  offer  to  strike  by  one  person  rushing  upon  another, 
will  be  an  assault,  though  the  assailant  be  not  near  enough  to  reach  his  adversary,  if  the 
distance  be  such  as  to  induce  a  man  of  ordinary  firmness,  under  the  accompanying  cir- 
cumstances, to  believe  that  he  will  instantly  receive  a  blow  unless  he  strikes  in  self- 
defence :  State  V.  Davis,  I  Ired.  125.  Threats  and  menacing  gestures,  if  unaccompanied 
by  a  present  intention  to  do  a  corporal  injury,  do  not  amount  to  an  assault:  Smith  r. 
State,  39  Miss.  521.  A  mere  threat  is  not  an  assault :  State  o.  Mooney,  Phili.  (Law)  434; 
Balkam  v.  State,  40  Ala.  671.  But  stopping  and  preventing  a  person  by  means  of  threats 
from  passing  along  the  public  highway,  is  an  illegal  imprisonment  and  an  assault:  Bloomer 
V.  State,  3  Sneed  66.  It  is  indispensable  that  violence  be  either  offered,  menaced,  or  de- 
signed :  People  v.  Bransby,  32  N.  Y.  525.  Malice  is  not  an  ingredient:  United  States  v. 
Lunt,  Sprague  311.  The  intent  to  injure  is  the  gist  of  the  offence  :  Rickets  v.  Sute,  1 
Sneed  606.  See  also  Warren  v.  State,  33  Texas  517;  State  v.  Malcolm,  8  Glarke413; 
Gomm.  V.  Hurley,  99  Mass.  433 ;  Tarver  v.  Sute,  43  Ala.  354 ;  State  9.  Rawlea,  65  K.  G. 
334;  State  v  Vannoy,  Ibid.  532;  State  v.  Hampton,  63  N.  G.  13;  State  o.  Gbarch,  Ibid. 
15. 
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Pointing  a  loaded  gan  at  half  cock  at  a  person  is  an  assault ;  for  there  is  a  present 
ability  of  doing  the  act  threatened,  as  the  gun  can  be  cocked  in  an  instant.(A)* 

It  is  not  ev^ry  threat,  where  there  is  no  actual  personal  violence,  that  constitutes 
an  assault;  there  must  in  all  cases,  be  the  means  of  carrying  the  threat  into 
effect  If,  therefore,  a  party  be  advancing  in  a  threatening  attitude,  e.  g.,  with  his 
fist  clenched,  to  strike  another,  so  that  his  blow  would  almost  immediately  have 
reached  such  person,  and  be  then  stopped,  it  is  an  assault  in  law,  if  his  intent  were 
to  strike  such  person,  though  he  Was  not  near  enough  at  the  time  to  have  struck 
him.(t)* 

Where  the  plaintiff  was  in  the  defendant's  workshop  and  refused  to  leave  it,  and 
the  defendant  and  his  workmen  surrounded  him,  and  tucking  up  their  sleeves  and 
aprons,  threatened  to  break  his  neck,  if  he  did  not  go  out,  and  fearing  that  the 
men  would  strike  him  if  he  did  not  do  so,  the  plaintiff  went  out ;  it  was  held  that 
this  was  an  assault ;  for  there  was  a  threat  of  violence  exhibiting  an  intention  to 
assault,  and  a  present  ability  to  carry  the  threat  into  execution. (/;) 

The  plaintiff  was  walking  on  a  footpath  by  a  road  side,  and  the  defendant,  who 
was  on  horseback,  rode  after  him  at  a  quick  pace;  the  plaintiff  then  ran  away  into 
his  own  garden,  and  the  defendant  rode  up  to  the  gate,  and  shook  his  whip  at  the 
plaintiff,  who  was  about  three  yards  off;  it  was  held,  that  if  the  defendant  rode 
after  the  plaintiff,  so  as  to  compel  him  to  run  into  his  garden  for  shelter  to  avoid 
being  beaten,  it  was  an  assault  (/) 

A  battery  is  more  than  an  attempt  to  do  a  corporal  hurt  to  another ;  but  any  injury 
whatsoever,  be  it  ever  so  small,  being  actually  done  to  the  person  of  a  man,  in  an 
angry  or  revengeful,  or  rude  or  insolent  manner,  such  as  spitting  in  his  face,  or  in 
any  *way  touching  him  in  anger,  or  violently  jostling  him  out  of  the  way,  r*-i  aqi 
is  a  battery  in  the  eye  of  the  law.(m)  For  the  law  cannot  draw  the  line  ^ 
between  different  degrees  of  violence,  and,  therefore,  totally  prohibits  the  first  and 
lowest  stage  of  it;  every  man's  person  being  sacred,  and  no  other  having  a  right  to 
meddle  with  it  in  any  the  slightest  manner  (n)  It  should  be  observed  that  every 
battery  includes  an  assault.(o)* 

To  cut  a  man's  clothes  whilst  on  his  person  is  an  assault,  although  there  is  no  in- 
tention to  inflict  any  bodily  injury,  and  in  the  ordinary  case  of  a  blow  on  the  back 
there  is  clearly  an  assault,  though  the  blow  is  received  by  the  coat  on  the  per- 
son.(j^) 

Where  a  policeman  was  stationed  at  a  door  to  prevent  a  person  from  entering,  it 
was  held  that,  if  he  was  entirely  passive,  like  a  door  or  a  wall  put  to  prevent  that 

(h)  Osborn  v.  Vcitch,  1  F.  4  F.  317,  Willes,  J. 
(f)  Stephens  v.  Myers,  4  C.  &  P.  349  (19  E.  C.  L.  R.),  Tindal,  C.  J. 
{k)  Read  v.  Coker,  13  C.  B.  850  (76  K.  C.  L.  R.). 

(/)  Merlin  v.  Shoppee,  3  C.  &  P.  373  (14  E.  0.  L.  R),  Lord  Tenterden,  C.  J. 
(m)  Bftc.  Abr.  lit.  »*  Attaull  and  BaUery''  (B.) ;  I  Hawk.  P.  C.  c.  62,  s.  2. 
\n)  4  Blac.  Cum.  120. 

(o)  Termes  de  la  ley,  '•  Battery,''  I  Hawk.  P.  C.  c.  62,  8.  1  ;  Bac.  Abr.  tit.  ^^  Attaidt  and 
Battery''  (A.). 

(p)  Rex  V.  Day,  1  Cox  C.  C.  207,  Parke,  B.,  ante^  p.  986. 


1  To  constitute  an  assault  there  must  be  the  commencement  of  an  act  which,  if  not  pre- 
vented, would  produce  a  battery  ;  and  therefore  the  drawing  of  a  oistol,  without  present- 
ing or  cocking  it  is  not  an  assault:  Lawson  v.  Stale,  30  Ala.  14.  Presenting  a  gun  in 
an  angry  and  excited  manner  at  another  is  an  assault,  whether  the  gun  was  in  fact  loaded 
or  not,  if  the  person  at  whom  it  is  presented  is  ignorant  whether  it  is  loaded:  Beach  v. 
Hancock,  7  Foster  223.  The  pointing  of  a  gun  at  a  person  who  does  not  know  but  that 
it  iH  loaded  or  has  no  reason  to  believe  that  it  is  not  is  an  assault:  State  v.  Sheppard,  10 
Iowa  12C.  For  other  cases  of  assaults  with  gun  or  pistol  see  Keefe  v.  State,  19  Ark.  190  ; 
State  P.  Epperson,  27  Mo.  255  ;  Higginbotham  v.  State,  23  Texas  674  ;  Comm.  v.  McLaugh- 
lin, 5  Allen  507  ;  State  v.  Blackweil,  9  Ala.  79;  SUte  v.  Smith,  3  Humph.  457. 

'  An  intent  witUacts  which  if  not  interrupted  will  be  followed  by  personal  injury,  is 
sufficient,  although  the  assailant  may  not  be  at  any  time  within  striking  distance:  People 
V.  Yslas,  27  Cal.  630;  State  v.  Davis,  1  Ind.  125.  To  ride  a  horse  so  near  to  one  as  to 
endanger  his  person,  and  create  a  belief  in  his  mind  that  it  is  the  intention  of  the  rider  to 
ride  over  him,  constitutes  an  assault :  State  r.  Sims,  3  Strobb.  137. 

*  Sute  V,  Baker,  65  N.  C.  332  ;  JohnaoQ  v.  Sute,  17  Texas  615. 
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person  from  entering  the  room,  and  simply  obstructing  the  entrance  of  that  person, 
no  assault  was  committed. (9) 

The  injury  need  not  be  effected  directly  by  the  hand  of  the  party.  Thus  there 
may  be  an  assault  by  encouraging  a  dog  to  bite ;  by  riding  over  a  person  with  a 
horse ;  or  by  wilfully  and  violently  driving  a  cart,  &c.  against  the  carriage  of  another 
person,  and  thereby  causing  bodily  injury  to  the  persons  travelling  in  it.(r)  And  it 
seems  that  it  is  not  necessary  that  the  assault  should  be  immediate ;  as  where  a  de- 
fendant threw  a  lighted  squib  into  a  market-place,  which,  being  tossed  from  hand 
to  hand  by  different  persons,  at  last  hit  the  plaintiff  in  the  face,  and  put  out  his 
eye,  it  was  adjudged  that  this  was  actionable  as  an  assault  and  battery.(s)  And  the 
same  has  been  holden  where  a  person  pushed  a  drunken  man  against  another,  and 
thereby  hurt  him  \{t)  but  if  such  person  intended  doing  a  right  act,  as  to  assist  the 
drunken  man,. or  to  prevent  him  from  going  along  the  street  without  help,  and  in  so 
doing  a  hurt  ensued,  he  would  not  be  answerable. (i<) 

Where  a  defendant  put  some  cantharides  into  some  coffee,  in  order  that  a  female 
might  take  it,  and  she  did  take  it,  and  was  made  ill  by  it,  it  was  held  to  be  an  as- 
sault.(t;)     But  this  case  has  been  overruled.(ix^) 

There  may  be  an  assault  also  by  exposing  a  person  to  the  inclemency  of  the  wea- 
ther. Thus,  in  a  case  where  an  indictment  against  a  mistress  for  not  providing 
sufficient  food  and  sustenance  for  a  female  servant,  whereby  the  servant  became  sick 
*in221  ^"^  emaciated,  was  ruled  to  be  bad,  because  it  did  not  all^e  that  the  ser- 
^  vant  was  of  tender  years,  and  under  the  dominion  and  control  *of  her  mis- 
tress ;  it  was  suggested  that  the  indictment  also  charged  that  the  defendant  exposed 
the  servant  to" the  inclemency  of  the  weather;  and  it  was  holden  that  such  exposure 
was  an  act  in  the  nature  of  an  assault,  for  which  the  defendant  might  be  liable, 
whatever  was  the  age  of  the  servant  (x) 

Where  a  mother  lefl  her  child,  ten  days  old,  at  the  bottom  of  a  dry  dit<;h,  by 
which  there  was  a  path,  and  a  lane  separated  from  the  ditch  by  a  hedge ;  Parke,  B., 
is  reported  to  have  said  that ''  there  were  no  marks  of  violence  on  the  child,  and  it 
does  not  appear  in  the  result  that  the  child  actually  experienced  any  inconvenience, 
as  it  was  providentially  found  soon  afler  it  was  exposed,  and  therefore,  although  it  is 
said  in  some  of  the  books  that  an  exposure  to  the  inclemency  of  the  weather  may 
amoupt  to  an  assault,  yet,  if  that  be  so  at  all,  it  can  only  be  when  the  person  suffers 
a  hurt  or  injury  of  some  kind  or  other  from  the  exposure."(y)  But  where  the  de- 
fendants told  the  mother  of  a  child  of  which  she  had  been  delivered  that  it  was  to 
be  taken  to  a  nursery  or  institution  to  be  brought  up,  and  they  put  the  child  in  a 
bag  and  hung  it  upon  some  park-pales  at  the  side  of  a  footpath,  and  it  was  likely 
that  the  putting  a  child  of  so  tender  an  age  into  a  bag  and  hanging  the  bag  on  the 
pales  would  cause  its  death ;  Tindal,  C.  J.,  held  that  the  defendants  were  guilty  of 
an  assault ;  for  the  mother  gave  consent  on  the  pretext  that  the  child  was  to  be 
taken  to  some  institution,  and  as  that  pretext  was  false,  it  was  no  consent  at  all.(z) 

(q)  Fnnes  v.  Wylie,  1  C.  &  K.  257  (47  E.  C.  L.  R.),  Lord  Denman,  C.  J. 

(r)  See  the  precedents  for  assaults  of  this  kind  :  Cro.  Circ.  Comp.  82  ;  Chit.  Crim.  L. 
823,  824,  825  ;  2  Starkie  3«8,  389  (3  E.  C.  L.  R.). 

(f)  Scott  V.  Shepherd,  2  Blac.  Rep.  892,  by  three  Judges;  Blackstone,  J.,  contra^  3  Wils. 
402,  8.  0. 

(t)  Short  V.  LoTejoy,  cor.  Lee,  C.  J.,  1752 ;  Bull.  Ni.  Pri.  16. 

(u)  lb.  Ibid. 

(v)  Reg.  t;.  Button,  8  C.  &  P.  660  (34  E.  C.  L.  R.).  Arabia,  Serjt.,  after  consulting  the 
Recorder.  But  gu.  whether  this  be  correct,  as  there  wasno  force  either  directly  or  in- 
directly used  by  the  defendant,  and  the  act  which  caused  the  injury  was  the  act  of  the 
party  taking  the  coffee.     C.  S.  G. 

(tr)  Reg.  V.  Dilworth,  2  M.  &  Rob.  531 ;  Reg.  v,  Walkden,  1  Cox  G.  C.  282 ;  Reg.  v.  Han- 
son, 2  C.  &  K.  912  (61  E.  C.  L.  R.). 

(z)  Rex  t;.  Ridley,  cor.  Lawrence,  J.,  Salop  Lent  Ass.  1811 ;  2  Campb.  650,  653.  The 
counsel  for  the  prosecution  admitted  that  they  could  not  prove  this  charge  in  the  indict- 
ment to  any  extent ;  and  the  detendant  was  accordingly  acquitted.  That  negligence  and 
harsh  usage  may  be  a  means  of  committing  murder,  see  ante^  p.  677. 

(y)  Reg.  V.  Renshaw,  2  Cox  C.  0.  285,  Parke,  B.,  ante,  p.  91. 

(z)  Reg.  t;.  March,  1  C.  &  K.  496  (47  E.  0.  L.  R.).  The  Terj  learned  C.  J  cautioasly 
avoided  saying  that  it  would  not  have  been  an  assault  if  the  mother  had  consented  to  att 
that  had  been  done  ;  and  as  it  is  clear  that  a  mother  may  be  guilty  of  a  battery  on  a  child 
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But  if  ODC  has  an  idiot  brother,  who  is  bedridden  in  his  house,  and  he  keeps  him 
in  a  dark  room,  without  sufficient  warmth  or  clothinjr,  this  is  not  an  assault  or  im- 
prisonment, as  it  is  an  omission  without  a  duty,  which  will  not  create  an  indictable 
oifence.(a)  Where  parish  officers,  by  force  and  against  her  consent,  cut  off  the  hair 
of  a  young  woman  who  was  an  inmate  of  a  workhouse,  it  was  held  an  assault.(6) 

If  a  master  take  indecent  liberties  with  a  female  scholar  without  her  consent,  he 
is  liable  to  be  punished  for  an  assault,  though  she  did  not  resist.  A  master  took 
very  indecent  liberties  with  a  female  scholar  of  the  age  of  thirteen,  by  putting  her 
hand  into  his  breeches,  pulling  up  her  petticoats,  and  putting  his  private  ri^'tf\c}o 
parts  to  hers :  she  did  not  resist,  but  it  was  against  her  will.  The  jury  *found  ^ 
him  guilty  of  an  assault  with  intent  to  commit  a  rape,  and  also  of  a  common  assault ; 
and  the  Judges  thought  the  finding  as  to  the  latter  clearly  right.(c)  And  making 
a  female  patient  strip  naked,  under  pretence  that  the  defendant,  a  medical  practi- 
tioner, cannot  otherwise  judge  of  her  illness,  if  he  himself  takes  off  her  clothes,  is 
an  assault.  A  girl  of  sixteen  was  taken  by  her  parents  to  the  defendant,  a  German 
quack,  on  account  of  fits,  by  which  she  was  afflicted ;  he  said  he  would  cure  her,  and 
bid  her  come  again  the  next  morning;  she  went  accordingly  the  next  morning  by 
herself,  and  he  told  her  she  must  strip  naked ;  she  said  she  would  not.  He  said 
she  must,  or  he  could  not  do  any  good.  8he  began  to  untie  her  dress,  and  he 
stripped  off  all  her  clothes ;  she  did  nothing ;  he  pulled  off  everything;  she  told  him 
she  did  not  like  to  be  stripped  in  that  manner.  When  she  was  naked,  he  rubbed 
her  with  a  liquid.  The  case  was  left  to  the  jury  to  consider  whether  the  defendant 
believed  that  stripping  the  girl  would  assist  his  judgment,  or  whether  he  did  not 
strip  her  wantonly,  without  thinking  it  necessary;  and  they  were  told  that  the 
making  her  strip  and  pulling  off  her  clothes  might,  under  the  latter  circumstances, 
justify  a  verdict  for  an  assault.  The  jury  found  the  defendant  guilty;  and,  upon 
a  case  reserved,  it  was  held  that  the  conviction  was  right. (r/) 

Where  a  prize  or  other  fight  takes  place,  and  a  number  of  persons  are  assembled 
to  witness  it,  if  they  have  gone  thither  for  the  purpose  of  seeing  the  combatants 
strike  each  other,  and  were  present  when  they  did  so,  they  are  all  in  point  of  law 
guilty  of  an  assault ;  and  there  is  no  distinction  between  those  who  c<jncur  in  the 
act  and  those  who  fight  ;(^)  and  it  is  not  at  all  material  which  party  struck  the  first 
blow,  for  if  several  are  in  concert,  encouraging  one  another  and  co-operating,  they 
are  all  equally  guilty,  though  one  only  committed  t&e  actual  assault.(y*) 

Where  an  act  is  done  with  the  consent  of  a  party  it  is  not  an  assault ;  for  in 
order  to  support  a  charge  of  assault  such  an  assault  must  be  proved  as  could  not  bo 
justified  if  an  action  were  brought  for  it,  and  leave  and  license  pleaded  ;*  attempting, 
therefore,  to  have  connection  with  a  girl  between  the  ages  of  ten  and  twelve,  or 
under  ten  years  of  age,  if  done  with  the  girl's  consent,  is  not  an  assault.(r^) 

bj  actual  striking,  quare  whether,  when  she  does  or  consents  to  an  nnlawful  handling  or 
disposition  of  her  child,  she  is  not  guilty  of  battery;  for  what  is  a  battery  but  an  unlaw- 
fnl  touching  of  the  person  of  another?  Reg.  v.  Renshaw,  therefore,  seems  open  to  doubt 
on  this  ground;  and  also  on  the  further  ground  that  it  seems  to  make  the  question, 
whether  the  act  of  the  prisoner  was  a  battery  or  not,  depend  on  the  result  of  that  act; 
whereas,  it  is  conceived  that  that  act  was  either  a  battery  or  not  a  battery  at  the  moment 
it  was  committed.  It  is  confidently  submitted  that  the  instant  a  mother  deposits  a  (hild 
with  intent  to  abandon  it,  as  that  is  an  unlawful  act,  which  she  can  neither  justify  nor 
eicuse,  she  is  guilty  of  a  battery. 

(a)  Rex  V.  Smith,  2  C.  &  P.  449  (12  E.  C.  L.  R.),  Burrough,  J. 

{b)  Forde  v.  Skinner,  4  C.  &  P.  239,  (19  E.  C.  L.  R.),  Bayley,  J. 

{e)  Rex  V.  Nichol,  MS.,  Bayley,  J.,  and  R.  &  R.  130;  Reg.  v.  M'Garvaron,  3  C.  ft  K.  320, 
Williams,  J.,  8.  p. 

{d)  Rex  V.  Rosinski,  MS.,  Bayley,  J.,  and  R.  k  M.  C.  G.  19;  s.  c,  1  Lew.  II ;  and  see 
Reg.  V.  Case,  1  Den.  C.  C.  580,  ante^  p.  912. 

(e)  Rex  u.  Perkins,  4  C.  4  P.  637  (19  E.  C.  L.  R.),  Patteson,  J. ;  Reg.  t».  Hunt,  1  Cox  C. 
C.  177  ;  8.  P.,  ante,  p.  380. 

(/)  Anonymous,  I  Lewin  17,  per  Bayley,  J.;  Reg.  v.  Lewis,  1  C.  ft  K.  419  (47  E.  C.  L. 
R.),  Coleridge.  J.,  s.  p. 

Iff)  Reg.  p.  Meredith,  8  C.  ft  P.  589  (34  E.  E.  L.  R.),  Lord  Abinger,  G.  B.;  Reg.  v.  Banks, 
Ibid.  574,  Patteson,  J. ;  Reg.  v.  Martin,  9  C.  ft  P.  213  (38  E.  G.  L.  R.) ;  %  Moo.  C.  C.  R.  123  ; 


1  Champer  v.  State,  14  Ohio  (N.  S.)  437 ;  Smith  v.  SUte,  12  Ibid.  i66. 
TOL.  I. — 52  * 


1028  Of  Common  Assaults.  [book  m. 

But  if  resistance  be  prevented  by  fraud  it  is  an  assault.  If  a  man,  therefore, 
have  counection  with  a  married  woman,  under  pretence  of  being  her  husband,  he 
is  guilty  of  an  assault  (Ji) 

An  vulau'/ul  imprimnment  is  also  an  assault;  for  it  is  a  wrong  done  to  the  person 
^^  0^4.1  ^^  ^  nn'du,  for  which,  besides  the  private  satisfaction  '''given  to  the  individual 
-'  by  action,  the  law  also  demands  public  vengeance,  as  it  is  a  breach  of  the 
King's  pe^tco,  a  loss  which  the  state  sustains  by  the  confinement  of  one  of  its  mem- 
bers, and  an  infringement  of  the  good  order  of  society.(i)  To  constitute  the  injury 
of  false  imprisonment,  there  must  be  an  unlawful  detention  of  the  person.^  With 
respect  to  the  detention,  it  may  be  laid  down  that  every  confinement  of  the  person, 
whether  it  be  in  a  common  prison  or  in  a  private  house,  or  by  a  forcible  detaining 
in  the  public  streets,  will  be  sufficient.(Ar)  And  such  detention  will  be  unlawixd 
unless  there  be  some  sufficient  authority  for  it,  arising  either  from  some  prooeas 
from  the  courts  of  justice,  or  from  some  warrant  of  a  legal  officer,  having  power  to 
commit  under  his  hand  and  seal,  and  expressing  the  cause  of  such  commitment;  or 
arising  from  some  other  special  cause  sanctioned,  for  the  necessity  of  the  thing, 
either  by  common  law  or  by  Act  of  Parliament.(^)  And  the  detention  will  be  un- 
lawful, though  the  warrant  or  process  upon  which  it  is  made  be  regular,  in  case 
they  are  executed  at  an  unlawful  time,  as  on  a  Sunday ;  or  in  a  place  privileged 
from  arrests,  as  in  the  verge  of  the  King's  Court.(m)  Especial  provision  is  made 
concerning  the  arrest  of  foreign  ambassadors,  or  other  foreign  public  ministers,  and 
their  domestics,  or  domestic  servants,  by  the  statute  7  Anne,  c.  12,  which  makes 
any  process  against  them,  or  their  goods  and  chattels,  altogether  void ;  and  provides, 
that  the  |)er8ons  prosecuting,  soliciting,  or  executing,  such  process,  shall  be  deemed 
violators  of  the  law  of  nations,  and  disturbers  of  the  public  repose ;  and  shall  suffer 
such  penalties  and  corporal  punishment,  9»  the  Lord  Chancellor  and  the  two  Chief 
Justices,  or  any  two  ol  them,  shall  think  fit.  But  no  trader  within  the  descriptloo 
of  the  bankrupt  laws,  who  shall  be  in  the  service  of  any  ambassador  or  public 
minister,  is  to  be  privileged  or  protected  by  this  Act ;  nor  is  any  one  to  be  punished 
for  arresting  an  ambassador's  servant,  unless  the  mime  of  such  servant  be  registered 

Reg.  V.  Cockburo,  3  Cox  C.  C.  :)43 ;  Rej?.  v.  Mehegan,  7  Cox  C.  C.  145 ;  Reg.  r.  Read,  1 
Den.  C.  C.  377.     See  these  cases,  ante,  p.  933,  ei  9tq, 

(k)  Reg.  V.  Williams,  8  C.  &  P.  286  (34  E.  C.  L.  R.) ;  Reg.  v.  Saanders,  Ibid.  265.  See 
these  cases,  ante,  p.  909. 

(a)  1  Hawk.  P.  C.  c.  60,  s.  7  ;  4  Blac.  Com.  218.  And  see  precedents  of  indictmentJi  for 
assault^  and  false  imprisonment :  Cro.  Circ.  Comp.  79 ;  2  Stark.  385,  386 ;  3  Chit.  Crim  L 
835,  et  trq.  As  to  such  false  imprisonment  as  amounts  to  kidnapping,  ice.,  see  anU^  p. 
962,  et  seq. 

(k)  2  Inst.  589 ;  Com.  Dig.  tit.  <'  Imprisonment*  (G.) ;  3  Blac.  Com.  127.  In  Bird  p.  Joaei, 
7  Q.  B.  742  (53  E.  C.  L.  R.),  the  majority  of  the  Court  held  that  where  the  plaintiff  in 
attempting  to  go  in  a  particular  direction  was  prevented  from  going  in  any  direction  bat 
one,  not  being  that  in  which  he  endeavored  to  pass,  it  was  not  an  imprisoDment,  and  this, 
whether  the  plaintiff  had  or  had  not  a  right  to  pass  in  the  first  mentioned  direction.  "A 
prison  may  have  its  boundary  large  or  narrow,  visible  and  tangible,  or,  though  real,  still 
in  the  conception  only;  it  may  be  movable  or  fixed;  but  a  boundary  it  must  have;  and 
that  boundary  the  party  imprisoned  must  be  prevented  from  passing:  he  must  be  pre- 
vented from  leaving  that  place,  within  the  ambit  of  which  the  party  imprisoning  bin 
would  confine  him,  except  by  prison  breach:"  Per  Coleridge,  J.,  Ibid.  **  In  general, if 
one  man  compels  another  to  stay  in  any  given  place  against  his  will,  be  imprisons  that 
other  just  as  much  as  if  he  locked  him  up  in  a  room;  and  it  is  not  necessary  in  order  to 
constitute  an  imprisonment  that  a  man's  person  should  be  touched.  The  compelling  a 
man  to  go  in  a  given  direction  against  his  will  may  amount  to  imprisonment."  *^  Im- 
prisonment is  a  total  restraint  of  the  person -for  however  short  a  time,  and  not  a  partitl 
obstruction  of  his  will,  whatever  inconvenience  it  may  bring  on  him :"  Per  Patteson,  J.t 
Ibid.     See  also  Warner  v,  Riddiford,  4  C.  B.  (N.  S.)  180  (93  E.  C.  L.  R.). 

(/)  3  Blac.  Com.  127. 

(m)  Id.  Ibid.;  29  Car.  2,  c.  7.  And  see  further  as  to  unlawful  imprisonments:  Com. 
Dig.  tit.  *♦  ImpritonmenV  (H.) ;  Bac.  Ab.  tit.  "  Tretpasi"  (D.)  3  ;  2  Selw.  N.  P.  tit.  "  ImpruM' 
ment. 


^  No  actual  force  is  necessary  to  constitute  a  false  imprisonment.  If  a  man  if  re- 
strained of  his  personal  liberty  by  fear  of  a  personal  difBcuItyi  that  amoonta  to  a  fiJn 
•imprisonment:  Smith  v.  State,  7  Humph.  43. 
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in  the  office  of  one  of  the  principal  secretaries  of  state,  *and  by  him  trans-   r^i/iQc 
mitted  to  the  sherifi^  of  London  and  Middlesex,  or  their  undersherifiis  or  *- 
deputies,  (w) 

It  has  been  supposed  that  every  imprisonment  includes  a  battery  :(o)  but  this 
doctrine  was  denied  in  a  recent  case,  where  it  was  said  by  the  Court  that  it  was 
absurd  to  contend  that  every  imprisonment  included  a  battery.(j9) 

Whether  the  ojct  shall  amount  to  an  OMault  must,  in  every  case,  he  collected  frfrm 
the  intention.  Thus,  in  an  action  for  an  assault,  where  it  appeared  that  the  de- 
fendant and  another  person  were  fighting,  when  the  plaintiff  came  up  and  took  hold 
of  the  defendant  by  the  collar,  in  order  to  separate  the  combatants,  upon  which  the 
defendant  beat  the  plaintiff,  it  was  objected  to  the  counsel  for  the  plaintiff,  who 
offered  to  enter  into  this  evidence,  that  it  ought  to  have  been  specially  stated  in  the 
replication  to  the  plea  of  son  assault  demesne :  but  the  objection  was  overruled,  on 
the  ground  that  the  evidence  was  not  offered  by  way  of  justification,  but  for  the 
purpose  of  showing  that  there  was  not  any  assault,  and  that  it  waa  the  quo  animo 
which  constituted  an  assault,  which  was  matter  to  be  left  to  the  jury.  (^)  So  to  lay 
one's  hand  gently  on  another  whom  an  officer  has  a  warrant  to  arrest,  and  to  tell 
the  officer  that  this  is  the  man  he  wants,  is  said  to  be  no  battery.(r)  So  if  one 
lays  his  hand  gently,  and  not  in  a  hostile  manner,  on  another,  in  order  to  attract 
his  attention,  it  is  nut  an  assault.(«)  And  i/  the  injury  committed  tcere  accidental 
and  undesigned,  it  trill  not  amount  to  a  battery.  Thus,  if  one  soldier  hurts  another 
by  discharging  a  gun  in  exercise,  it  will  not  be  a  battery. (^)  And  it  is  no  battery 
if,  by  a  sudden  fright,  a  horse  runs  away  with  his  rider,  and  runs  against  a  man.(u) 
So  where  upon  an  indictment  for  throwing  down  skins  into  a  man's  yard,  being  a 
public  way,  by  which  a  person's  eye  was  beaten  out,  it  appeared  by  the  evidence 
that  the  wind  blew  the  skin  out  of  the  way,  and  that  the  injury  was  caused  by  this 
circumstance,  the  defendants  were  acquitted.(v)  It  seems  also  that  if  two,  by  con- 
sent, play  at  cudgels,  and  one  happen  to  hurt  the  other,  it  would  not  amount  to  a 
battery,  as  their  intent  was  lawful  and  commendable,  in  promoting  courage  and 
activity.(tt?) 

*If  one  of  two  persons,  who  are  fighting,  strike  at  the  other,  and  hit  a  r^ino^ 
third  person  unintentionally,  this  is  a  battery,  and  cannot  be  justified  on   ^ 
the  ground  that  it  was  accidental. (x) 

(n)  See  as  to  the  occasion  of  passing  this  Act,  I  Blac.  Com.  254,  255,  256 ;  and  as  to  the 
construction  of  it,  the  cases  collected  in  2  Evans's  Ci.  Stat.,  Part  IV.,  Gi.  iii.,  No.  21. 

(o)  Bull.  N.  P.  c.  4,  p.  22 ;  and  the  opinion  was  adopted  by  Lord  Kenyon,  in  Oxiey  v. 
Flower  and  another,  2  Selw.  X.  P.  tit.  ^'Jmpruonment,"  I. 

!p)  Emmett  v,  Lyne,  1  New  Rep.  255. 
q)  Griffin  v.  Parsons,  Gloucester  Lent.  Ass.  1754;  Selw.  N.  P.  tit.  "Assault  and  Batttry" 
26,  note  (1),  7  Edit. 

(r)  1  Hawk.  P.  C.  c.  62,  s.  2 ;  Bac.  Ab.  tit.  "Assault  and  Battery''  (B.). 

\s)  Coward  o.  Baddelcy,  4  H.  k  X.  478. 

\t)  Weaver  w.  Ward,  Hob.  134 ;  2  Roll.  Ab.  548 ;  Bac.  Abr.  tit.  "Assault  and  Battery''  (B.). 
But  if  the  Act  were  done  without  sufficient  caution,  the  soldier  would  be  liable  to  an 
action  at  the  suit  of  the  party  injured ;  for  no  man  will  be  excused  from  a  trespass,  unless 
it  be  shown  to  have  been  caused  by  inevitable  necessity,  and  entirely  without  his  fault: 
Dickenson  v.  Watson,  Sir  T.  Jones  205;  Underwood  v.  Ilewson,  1  Str.  595;  2  Blac.  R.  806; 
Selw.  N.  P.  tit.  "Assault  and  Battery;'  27. 

(ti)  Gibbons  v.  Pepper,  4  Mod.  405.  But  if  the  horse's  running  against  the  man  were 
occasioned  by  a  third  person  whipping  him,  such  third  person  would  be  the  trespasser: 
Bac.  Ab.  tit.  *' ^«fciu/^  and  Battery"  (B.).  And,  upon  the  principles  which  have  been 
before  mentioned,  such  an  act  in  a  third  person,  causing  death  to  any  one,  may,  under 
certain  circumstances,  amount  to  felony:  Ante,  p.  849. 

(v)  Rex  f.  Gill  and  another,  1  Str.  190. 

'(it)  Bac.  Ab.  tit.  "Assault  and  Battery''  (B.),  referring  to  Dalt.  c.  22  ;  Bro.  Coron.  229. 
But  in  the  notes  to  Bac.  Ab.  ubi  supra,  the  case  of  Boulter  v.  Clarke,  Abingdon  Ass.  cor, 
Parker,  C.  B.,  Bull.  N.  P.  16,  is  referred  to,  in  which  it  was  ruled  that  it  was  no  defence 
to  allege  that  the  plaintiff*  and  defendant  fought  together  by  consent,  the  fighting  itself 
being  unlawful ;  and  the  case  of  Matthew  r.  Ollerton,  Comb.  218,  is  also  referred  to  as  an 
authority,  that  if  one  license  another  to  beat  him,  such  license  is  no  defence,  because  it 
is  against  the  peace.  And  see  ante,  p.  854,  et  seq.,  as  to  the  criminality  of  some  games  or 
sports. 

(z)  James  v.  Campbell,  5  C.  &  P.  372  (24  E.  G.  L.  R.),  Bosanquet,  J.    As  the  blow^  If 
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In  some  cases  force  used  against  the  person  of  another  may  be  justified,  and  \riU 
not  amount  to  an  assault  and  battery.  Thu'b,  if  an  officer  having  a  warrant  agaiafit 
one  who  will  not  suffer  himself  to  be  arrested,  beat  or  wound  him,  in  the  attempt 
to  take  him ;  or  if  a  parent,  in  a  reasonable  manner,  chastise  his  child ;  or  a  master 
his  servant,  being  actually  in  his  service  at  the  time;  or  a  schoolmaster  his  scholar; 
or  a  gaoler  his  prisoner ;  or  if  one  confine  a  friend  who  is  mad,  and  bind  and  beat 
him,  &c.,  in  such  a  manner  as  is  proper  in  such  circumstances;  or  if  a  man  force  a 
sword  from  one  who  ofiers  to  kill  another  therewith ;  or  if  a  man  gently  lay  his 
hands  upon  another,  and  thereby  stay  him  from  inciting  a  dog  against  a  third 
person ;  no  assault  or  battery  will  be  committed  by  such  act8.(^)*  So  if  A.  beat 
B.  (without  wounding  him,  or  throwing  at  him  a  dangerous  weapon),  who  is  wrong- 
fully endeavoring,  with  violence,  to  dispossess  him  of  his  lands,  or  of  the  goods, 
either  of  himself  or  of  any  other  person,  which  have  been  delivered  to  bim  to  be 
kept,  and  will  not  desist  upon  A/s  laying  his  hands  gently  upon  him,  and  disturb- 
ing him  ;  or  if  a  man  beat,  wound,  or  maim  one  who  is  making  an  assault  upon  his 
own  person,  or  that  of  his  wife,  parent,  child,  or  master;*  or  if  a  man  fight  with, 
or  beat,  one  who  attempts  to  kill  any  stranger ;  in  these  cases  also  it  seems  that  the 
party  may  justify  the  assault  and  battery.(z)  It  has  been  holden  that  a  master 
may  not  justify  an  assault  in  defence  of  his  servant,  because  he  might  have  aa 
action  for  the  loss  of  his  service  :(a)  but  a  different  opinion  has  been  entertained  on 
this  point  ;(6)  and  in  one  case  Lord  Mansfield  said,  "•  I  cannot  say  that  a  master 
interposing,  when  his  servant  is  assaulted,  is  not  justifiable  under  the  circumstanoeB 
of  the  case ;  as  well  as  a  servant  interposing  for  his  master ;  it  rests  on  the  relation 
between  master  and  servant."(^)  ^^  ^  ^^i^  ^^^^  &  servant  may  not  justify  beating 
^10^"*!  another  in  defence  of  his  master's  son,  though  he  were  '^commanded  to  do 
"'-'  so  by  the  master,  because  he  is  not  a  servant  to  the  son ;  and  that,  for  the 
like  reason,  a  tenant  may  not  beat  another  in  defence  of  his  landlord. (r/)  A  wife 
may  justify  an  assault  in  defence  of  her  husband  (e)  An  upper  servant  cannot 
justify  beating  an  under  servant  for  disobedience  of  order8.(/) 

There  is  no  doubt  that  son  assault  demesne  is  a  good  defence  to  an  indictment(^) 
If,  therefore,  the  plaintiff  first  litled  up  his  staff,  aud  offered  to  strike  the  defend- 
ant, it  is  a  sufficient  assault  to  justify  the  defendant  striking  the  plaintiff,  and  he 

it  had  struck  the  partj  at  whom  it  was  aimed,  would  have  been  a  battery,  so  it  was 
though  it  struck  another  person  ;  just  in  the  same  way  as  if  a  blow  intended  for  A.  bit 
and  kill  B.,  it  will  be  murder  or  manslaughter,  according  as  it  would  have  been  murder 
or  manslaughter  if  the  blow  had  hit  A.  and  killed  him.  G.  S.  G.  In  Hall  r.  Fcarnley,  3 
Q.  B.  019  (43  E.  C.  L.  R.),  it  was  held  that  inevitable  accident  arising  from  superior 
agency  is  a  defence  under  the  general  issue ;  but  that  a  defence  which  admits  that  the 
accident  resulted  from  an  act  of  the  defendant  must  be  pleaded.  In  an  action  for  assault 
where  the  defendant  had  thrown  a  stick  and  hit  the  plaintiff,  but  it  did  not  appear  that 
he  threw  the  stick  with  the  intention  of  hitting  the  plaintiff,  Rolfe,  B.,  is  reported  to  have 
held  that  this  was  not  sufficient  to  constitute  an  assault,  as  it  did  not  appear  for  what 
purpose  the  stick  was  thrown ;  and  it  was  therefore  fair  to  conclude  that  it  was  thrown 
for  a  proper  purpose,  and  that  the  striking  of  the  plaintiff  was  merely  accidental :  Alder- 
son  V.  Waistell,  I  0.  A  K.  358  (47  E.  C.  L.  R.).  But  this  ruling  may  well  be  doubted,  at 
all  events  as  far  as  relates  to  a  civil  suit.     See  anten  p.  1026,  note  (t). 

(y)  I  Hawk.  P.  C.  c.  60,  8.  23;  Bac.  Ab.  tit.  ^^AstatUt  and  Battery"  (C). 

(z)  1  Hawk.  P.  C.  c.  60,  s.  23,  and  the  numerous  authorities  there  cited;  Bac.  Ab.  tit 
^^  Assault  and  Battery''  (C). 

(a)  Leward  v.  Baseley,  1  Ld.  Raym.  62 ;  1  Salk.  407 ;  Bull.  N.  P.  18. 

(b)  1  Hawk.  P.  C.  c.  60,  s.  24.  (c)  Tickel  v.  Read,  Lofft.  215. 

[d)  1  Hawk.  P.  C.  c.  69,  s.  24.  (e)  Leward  v.  Baseley,  I  Ld.  Raym.  62. 

(/)  Reg.  V.  Huntley,  3  C.  &  K.  142,  Piatt,  BT.       (y)  1  Hawk.  P.  C.  c.  62,  8.  3. 


^  See  as  to  correction  of  children :  Johnston  v.  State,  2  Humph.  283;  State  v.  Harris,  63 
N.  C.  1.  A  master  has  no  right  to  correct  his  hired  servant:  Comm.  v.  Bird,  1  Ashm. 
267.     As  to  schoolmaster,  see  Comm.  v.  Randall,  4  Gray  36. 

2  Orton  V.  State,  4  Greene  140  ;  Slateti  v.  SUte,  30  Miss.  619;  Parker  t».  State,  31  Teitt 
132.  A  husband  has  a  right  to  use  compulsion,  if  necessary,  to  enable  him  to  regain  the 
possession  of  his  wife  from  one  in  whose  society  be  6nd8  her,  and  who  he  has  good  reasoa 
to  believe  either  has  committed  or  is  about  to  commit  adultery  with  her:  State  v.  Gnucf. 
6  Ired.  164. 
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need  not  stay  till  the  plaintiff  has  actually  struck  him.(A)*  If  one  man  strikes 
another  a  blow,  that  other  has  a  right  to  defend  himself,  and  to  strike  a  blow  in 
his  defence,  but  he  has  no  right  to  revenge  himself;  and  if  when  all  danger  is  past 
he  strikes  a  blow  not  necessary  for  his  defence,  he  commits  an  assault  and  bnttery.(i') 
It  is  not,  however,  every  trifling  assault  that  will  justify  a  grievous  and  immediate 
mayhem,  such  as  cutting  off  a  leg  or  hand,  or  biting  off  a  joint  of  a  man's  finger, 
unless  it  happened  accidentally,  without  any  cruel  or  malignant  intention,  or  after 
the  blood  was  heated  in  the  scuffle,  but  it  must  appear  that  the  assault  was  in  some 
degree  proportionable  to  the  mayhem.(A')'  If  a  party  raise  up  a  hand  against  an- 
other, within  a  distance  capable  of  the  latter  being  struck,  the  other  may  strike  in 
his  own  defence,  to  prevent  him,  but  he  must  not  use  a  greater  degree  of  force  than 
is  necessary. (/)  For  if  the  violence  used  be  more  than  was  necessary  to  repel  the 
assault,  the  party  may  be  convicted  of  an  assault.(7ii) 

It  has  been  holden  that  a  defendant  may  justify  even  a  mayhem,  if  done  by  him 
as  an  officer  in  the  army,  for  disobeying  orders ;  and  that  he  may  give  in  evidence 
the  sentence  of  a  council  at  war,  upon  a  petition  against  him  by  the  plaintiff;  and 
that  if,  by  the  sentence,  the  petition  is  dismissed,  it  will  be  conclusive  evidence  in 
favor  of  the  defendant.(n) 

In  cases  where  officers  have  authority  to  arrest,  their  laying  hands  upon  persons 
in  order  to  do  so  is  no  battery  in  law.  So  if  a  justice  make  a  warrant  to  J.  S.  to 
arrest  J.  D.,  and  J.  N.  comes  in  aid  of  J.  8.,  and  gently  puts  his  hands  on  the 

(A)  Bull.  N.  P.  18. 

(i)  Reg.  r.  DriscoU,  C.  &  M.  214,  Coleridge,  J.  Lord  Coke  (Co.  Litt.  162  a)  cites  from 
Bracton,  vim  vi  reprlUre  lieet^  modo  fiat  moderamine  inculpatm  tutel»,  non  ad  tumendam  vindic^ 
torn,  aed  ad  propyUandam  injuriam. 

(k)  1  East  P.  C.  c.  7,  8.  9,  p.  402. 

(/)  Per  Partte,  B.,  Anonjnaous,  2  Lew.  48. 

(w)  Reg  V.  Mabel,  9  C.  &  P.  474  (38  E.  C.  L.  R.),  Parke,  B. ;  Rex  r.  Whalley,  7  C.  A  P. 
245  (34  E.  C.  L.  R.),  Williams,  J.     See  post,  p.  1029. 

(n)  Lane  v.  Degberg,  11  Wm.  3,  per  Treby,  C.  J. ;  Bull.  N.  P.  19. 

^  A  person  who  seeks  a  fight  or  provokes  another  to  strike  him  cannot  justify  a 
blow  ou  the  ground  of  self-defence :  State  v.  Bryson,  1  Wms.  (Law)  86.  It  is  not  a 
man's  belief  simply  that  he  will  be  struck  that  will  justify  him  in  striking  first, 
bat  his  belief  founded  on  reasonable  grounds  of  apprehension:  Ibid.  It  is  not 
sufficient  to  constitute  an  assault,  that  a  man  of  ordinary  firmness  should  believe  that  he 
was  about  to  be  stricken ;  but  if  it  can  be  collected  from  the  circumstances,  that  not- 
withstanding appearances  to  the  contrary,  there  was  not  a  present  purpose  to  do  an  injury, 
there  is  no  assault:  State  v.  Crow,  1  Ired.  376.  When  the  defendant,  at  the  time  he  raised 
his  whip  and  shook  it  at  the  prosecutor,  though  within  striking  distance,  made  use  of  the 
words  ^' Were  you  not  an  old  man,  I  would  knock  you  down,*'  this  does  not  import  a 

f present  purpose  to  strike,  and  docs  not  in  law  amount  to  an  assault:  State  r.  Crow,  1 
red.  376.  When  A.,  being  within  striking  distance,  raises  a  weapon  for  the  purpose  of 
striking  B.,  and  at  the  same  time  declares  that  if  B.  will  perform  a  certain  act  he  will  not 
atrike  him,  and  B.  does  perform  the  required  act,  in  consequence  of  which  no  blow  is 
given,  this  is  an  assault  in  A.:  State  v.  Morgan,  3  Ired.  186. 

'  Proof  that  the  prisoner  struck  the  first  blow  will  not  justify  an  enormous  battery :  State  v. 
Quin,  3  Brev.  5 1 5.  Where  a  woman  asked  a  man,  as  he  was  riding  along  on  horseback,  why 
he  had  been  talking  about  her,  and  threw  a  stone  and  then  a  stick  at  him,  and  he  got  off  and 
took  up  a  stick  and  hit  her  on  the  head,  he  was  held  to  be  guilty  of  an  assault  and  battery. 
One  committing  an  assault  is  only  justifiable  when  it  is  committed  in  self-defence :  State  v. 
Gibson,  10  Ired.  214.  Though  a  man  may  put  another  out  of  his  house,  who  persists  in 
remaining,  yet  he  may  not  inflict  a  violent  battery.  A  person  having  business  to  transact 
with  another,  has  a  right  to  enter  his  house  ;  and  if  he  remains  after  being  ordered  to 
depart,  he  may  be  put  out  of  the  house,  the  owner  making  use  of  no  more  violence  than 
is  necessary  for  the  accomplishment  of  that  object,  and  showing  that  this  was  his  object. 
But  if  the  beating  be  cruel  and  excessive,  not  calculated  either  from  its  extent  or  manner 
to  produce  the  pretended  object  of  getting  the  party  out,  but  on  the  contrary  rather  to 
prevent  him  from  going,  such  conduct  cannot  be  justified  upon  any  principle  of  law.  While 
the  law  permits  men  to  defend  their  persons,  or  preserve  the  immunities  of  their  dwellings, 
it  is  careful  to  restrain  the  indulgence  of  an  ungovernable  and  revengeful  spirit :  State  o. 
Lazarus,  1  South  Carolina  34. 

See  Gallagher  v.  State,  3  Minn.  270;  Comm.  v.  Ford,  5  Gray  475;  Colton  v.  State,  4 
Texas  260. 
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shoulders  of  J.  D.,  and  says,  "  this  is  the  man/'  this  is  no  hattery.(o)  There  may 
he  cases  in  which  a  person  may  jostify  laying  hands  upon  another  in  order  to  serve 
him  with  civil  process  (/?) 

But  iu  all  such  cases  the  force  used  must  ho  only  so  great  as  is  necessary  for  the 
purpose  of  effecting  the  object  iu  view,  and  if  there  be  an  excess  of  violence  the 
officer  will  be  guilty  of  an  assault.  If,  therefore,  a  constable  is  preventing  a  breach 
of  the  peace,  and  any  person  stands  in  the  way  with  intent  to  prevent  him  from  so 
^lO^Rl  ^^^°^)  *^^^  constable  is  justified  in  taking  such  person  into  custody,  but 
"  ^  not  in  striking  him. (9)  So  where  one  of  the  Marshals  of  the  city  of  Lon- 
don, whose  duty  it  was  on  the  day  of  a  public  meeting  in  Gruildhall,  to  see  that  a 
passage  was  kept  for  the  transit  of  the  carriages  of  the  members  of  the  corporation 
and  others,  directed  a  person  in  the  front  of  the  crowd  to  stand  back,  and  on  being 
told  by  him  that  he  could  not  for  those  behind  him,  struck  him  immediately  on  the 
face,  saying,  that  he  would  make  him,  it  was  held  that  a  more  moderate  degree  of 
pressure  ought  to  have  been  exercised,  and  some  little  time  given  to  remove  th ' 
party  in  a  more  peaceable  way,  and  that  consequently  the  Marshal  had  been  guilty 
of  too  violent  an  exertion  of  his  authority.(r) 

An  officer  is  entitled  to  the  possession  of  the  warrant  under  which  he  act<},  and 
if  he  deliver  it  to  the  party  against  whom  it  is  issued,  and  he  refuse  to  redeliver  it, 
the  officer  may  use  so  much  force  as  is  necessary  to  get  possession  of  it  again.  An 
officer  having  a  warrant  to  search  for  an  illegal  still  in  the  defendant's  house,  the 
defendant  asked  to  see  the  warrant,  and  it  was  given  him,  and  he  then  refused  to 
return  it,  upon  which  the  officer  endeavored  by  force  to  retake  it,  and  a  scuffle 
ensued,  it  was  held  that  the  officer  was  justified  in  using  so  much  violence  as  was 
necessary  to  retake  the  warrant,  and  no  more.(«)* 

Where  a  magistrate  is  making  a  preliminary  inquiry  for  the  purpose  of  ascer- 
taining whether  there  is  sufficient  ground  to  commit  a  party  for  trial,  no  person  has 
a  right  to  be  present,  and  consequently  the  magistrate  may  justify  laying  hands 
upon  a  person,  who  refuses  to  leave  the  room  where  the  inquiry  is  being  made,  in 
order  to  turn  him  out.(0  So  where  a  coroner  is  holding  an  inqui^st,  which  is  a 
preliminary  investigation  only,  he  may  justify  turning  any  person  out  of  the  ror.M 
where  the  inquest  is  held.(M)  But  where  the  proceedings  before  magistrates  are 
of  a  judicial  nature,  as  in  the  case  of  summary  convictions,  all  persons  have  a  ri^ht 
to  be  present,  and,  therefore,  a  magistrate  cannot  justify  laying  hands  upon  a  per- 
son to  turn  him  out  of  the  room.(t;)  Formerly  on  the  hearing  of  an  information, 
the  magistrates  had  the  discretionary  power  to  regulate  the  proceedings  of  th'.'ir 
own  Courts,  and  might  decide  who  should  appear  as  advocates,  and  whether,  when 
the  parties  were  before  them,  they  would  hear  any  one  but  them ;  if,  therefore,  an 
attorney  insisted  upon  acting  as  an  attorney  in  such  a  case,  where  it  was  not  the 
practice  of  the  magistrates  to  permit  any  person  to  appear  as  an  advocate,  they 
might  justify  laying  hands  upon  him  to  turn  him  out  of  the  room.(u7)      But  tho 


(0)  Wilson  V.  Dodd,  2  Roll.  Ab   546. 

(p)  Harrison  v.  Hodgson,  10  B.  ft  C.  445  (21  E.  C.  L.  R.).   See  2  Roll.  Abr.  546. 
(g)  Levy  v.  Edwards,  I  G.  &  P.  40  (12  E.  C.  L.  R.),  Burrough,  J. 
(r)  Imason  v.  Cope,  5  C.  &  P.  193  (24  E.  C.  L.  R.),  Tindal,  C.  J. 

(a)  Rex  V,  Milton,  M.  &  M.  107,  Lord  Tenterden,  C.  J. ;  s.  c,  3  C.  &  P.  31    (14  E.  C. 
L.  R.). 

;0  Cox  V.  Coleridge,  1  B.  &  C.  37  (8  E.  C.  L.  R.). 

M)  Garnett  v,  Ferrand,  6  B.  &  C.  611  (13  E.  C.  L.  R.). 

v)  Danbney  v.  Cooper,  10  B.  k  C.  237  (21  E.  C.  L.  R.). 
>)  Collier  v  Hicks,  2  B.  &  Ad.  663  (22  E.  C.  L.  R.). 


^  Even  althongh  an  officer  attempting  to  execute  process,  be  unauthorized  and  ther«« 
fore  a  trespasser,  yet  be  is  not  bound  to  submit  to  unreasonable  and  unnecessary  violence 
and  may  defend  himself  against  the  same  without  being  guilty  of  an  assault:  People  r. 
Galick,  Hill  &  Denio  229.  Though  an  officer,  in  seizing  property,  may  be  a  trespasser,  if 
acting  in  good  faith,  ho  must  be  regarded  as  in  the  execution  of  his  office  so  far  as  to  be 
entitled  to  protection  against  the  violence  of  the  owner  of  the  property  :  Paris  i».  State  3 
Ohio  (N.  S.)  159.  And  see  also  State  v.  Richardson,  38  N.  U.  208  ;  State  v.  Webster,  39 
Ibid.  96  ;  Coram,  v.  Presby,  14  Gray  65 ;  Galvin  r.  State,  6  Cald.  283.  The  officer  refusiof 
to  read  his  warrant  does  not  justify  resistance:  Comm.  v.  Cooley,  6  Gray  350  :  Eeroao  v 
State,  11  Ind.  471. 
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would  be  otherwise  since  the  11  &  12  Vict.  c.  43,  s.  12,  which  gives  the  parties 
in  such  cases  the  right  to  the  assistance  of  counsel  or  attorney. (x) 

It  should  be  observed,  with  respect  to  an  assault  by  a  man  on  a  party  endeavor- 
ing to  dispossess  him  of  his  land,  that  where  the  injury  is  a  mere  breach  of  a  close, 
in  contemplation  of  law,  the  '^'defendant  cannot  justify  a  battery  without  r*i  aqq 
a  request  to  depart;  but  it  is  otherwise  where  any  actual  violence  is  coui-  ^ 
mitted,  as  it  is  lawful  in  such  case  to  oppose  force  to  force :  therefore,  if  a  person 
break  down  the  gate,  or  come  into  a  close  vi  e.t  armU^  the  owner  need  not  request 
him  to  be  gone,  but  may  lay  hands  on  him  immediately ;  for  it  is  but  returning 
violence  with  violence.(^)*  If  a  person  enters  another's  house  with  force  and 
violence,  the  owner  of  the  house  may  justify  turning  him  out  (using  no  more  force 
than  is  necessary),  without  a  previous  request  to  depart :  but  if  the  person  enters 
quietly,  the  other  party  cannot  justify  turning  him  out  without  a  previous  request.(«) 
For  ^'  there  is  a  manifest  distinction  between  endeavoring  to  turn  a  man  out  of  a 
house  or  close,  into  which  he  has  previously  entered  quietly,  and  resisting  a  forcible 

(x)  See  the  remarks  on  this  Act  in  Lewis  v.  Levj,  E.  B.  k  E.  537  (96  E.  C.  L.  R.). 

(y)  Green  v.  Goddard,  2  Salk.  641.  In  a  case  of  this  kind,  however,  it  should  seem 
that  the  violence  must  be  considerable,  and  continuing,  in  order  to  justify  the  application 
of  force  by  the  owner,  without  some  previous  request  to  depart;  at  least,  if  the  force  ap- 
plied be  more  than  would  be  justified  under  a  molliter  manus  impotuit ;  for  in  a  case  of 
assault  and  battery,  where  the  defendant  pleaded  ton  atsaull  demeBne^  and  the  plaintiff 
replied  that  he  was  possessed  of  a  certain  close,  and  that  the  defendant  broke  the  gate 
and  chased  his  horses  in  the  close,  and  that  he,  for  the  defending  his  possession,  molliter 
mmltum  fedt  upon  the  defendant,  the  replication  was  adjudged  to  be  bad  ;  and  that  it 
should  have  been  molliter  manu*  impotuit^  as  the  plaintiff  could  not  justify  an  ai^sault  in 
defence  of  his  possession  :  Leward  p.  Baseley,  I  Lord  Raym.  62. 

(2)  Tullay  V.  Reed,  1  C.  &  P.  6  (12  E  C.  L.  R.),  Park,  J.  A.  J.  And  see  Mcade'tf  case,  1 
Lew.  184,  antty  p.  891  ;  Wild's  case,  2  Lew.  214,  ante^  p.  892. 

*  Corey  v.  People,  45  Barb.  262;  People  v.  Pool,  27  Cal.  572 ;  Baldwin  v.  Ilaydcn  et  al., 
6  Conn.  453.  It  is  held  in  one  case  that  all  necessary  force  may  be  used  short  of  an 
actual  striking:  Watrous  v.  Steel,  4  Verm.  629.  And  in  another  case,  that  though  an 
a.<i8ault  and  battery  may  be  justified  in  defence  of  possession,  yet  a  wounding  cannot; 
though  it  may  be  if  the  intruder  commit  an  assault  upon  the  possessor  or  his  family, 
when  the  latter  undertakes  to  remove  him :  Shain  v.  Markham,  4  J.  J.  Marsh.  578. 
Though  a  man  may  put  another  out  of  his  house,  who  persists  in  remaining,  yet  he  may 
not  inflict  a  violent  battery  :  State  v.  Lazarus,  1  Mill's  Const.  12.  On  the  trial  of  a  de- 
fendant for  an  assault  and  battery,  where  there  was  contradictory  evidence  as  to  the  de- 
gree of  force  used  towards  the  defendant  by  the  complainant,  on  the  defendant's  refusal 
to  remove  from  the  complainant's  premises,  after  being  requested  to  do  so,  the  judge 
refused  the  prayer  of  the  defendant  to  instruct  the  jury  that  if  the  complainant  committed 
a  battery  on  the  defendant,  it  was  not  a  proper  kind  of  force  to  remove  the  defendant, 
and  that  the  complainant  thereby  committed  the  first  assault.  But  the  judge  instructed 
the  jury  that  the  complainant  had  a  right,  after  requesting  the  defendant  to  remove  and 
his  refusal,  to  use  proper  and  reasonable  force  to  remove  him,  and  that  the  jury  must  de- 
termine, from  the  testimony,  how  much  and  what  kind  of  force  the  complainant  used 
towards  the  defendant;  and  that  if,  in  their  opinion,  he  used  more  force  than  was  neces- 
sary, or  if  the  force  was  not  appropriate  and  adapted  to  effect  the  purpose  of  removing 
the  defendant,  then  they  should  consider  the  complainant  as  having  committed  the  first 
assault;  but  if  the  jury  considered  the  force  thus  used,  as  necessary  and  proper,  and  also 
appropriate  and  adapted  to  effect  the  purpo.'^e  of  removing  the  defendant,  then  the  com- 
plainant would  be  justified  and  would  not  have  committed  the  first  assault:  helH^  that  the 
judge  rightly  refused  the  instructions  requested,  and  that  the  instructions  which  he  gave 
were  conformable  to  the  rules  of  law :  Com.  r.  Clark,  2  Met.  23.  On  the  trial  of  an  indict- 
ment for  an  assault  and  battery,  alleged  to  have  been  committed  by  firing  a  pistol  bullet 
at  the  prosecutor,  evidence  having  been  introduced,  on  the  part  of  the  government,  tend- 
ing to  prove  the  commission  of  the  offence  as  charged,  the  defendant  introduced  evidence 
tending  to  prove  that  at  the  time  of  the  supposed  assault  the  prosecutor  was  at  the  front 
door  ot  the  defendant's  house  committing  au  offensive  nuisance;  that  the  defendant  or- 
dered him  to  go  away,  which  he  ref^ised  to  do;  that  the  defendant  thereupon  beat  the 
prosecutor  with  the  handle  of  a  broom  until  the  same  was  broken,  when  the  defendant 
thrust  at  him  with  one  of  the  pieces  ;  and  the  defendant  then  went  back  into  his  house 
and  returned  with  a  pistol,  but  did  not  discharge  the  same:  ilie  jury  having  been  in- 
structed **  that  the  facts  proved  were  no  justification  of  the  assault  and  battery,"  it  was 
held  that  the  instruction  was  erroneous  ;  and  that  the  facts  should  have  been  Hubmitted 
to  the  jury  with  instructions  as  to  what  would  and  what  would  not  amount  to  a  justifi- 
cation:  Comm.  V.  Goodwin,  3  Cush.  154. 
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attempt  to  enter ;  in  the  first  case  a  request  is  necessary ;  in  the  latter  not/'(a)  So, 
if  one  conic  forcibly  and  take  away  another^s  goods,  the  owner  may  oppose  him  at 
once,  for  there  is  no  time  to  make  a  re()uest.(6)  And  the  owner  of  goods  (or  his 
servant,  acting  by  his  command)  which  are  wrongfully  in  the  possession  of  another, 
may,  ailor  re()UOsting  him  to  deliver  them  up,  justify  an  assault  in  order  to  re- 
possess himself  of  them.(c)  It  seems  also  that  a  person  who  has  a  right  of  way  or 
other  easement  may  justify  using  so  much  force  as  may  be  necessary  to  enable  him 
to  exercise  that  right,  or  to  prevent  another  from  interrupting  \t,{d)  But,  in 
general,  unless  there  be  violence  in  the  trespass,  a  party  should  not,  cither  in  defence 
of  "his  person,  or  his  real  or  personal  property,  begin  by  striking  the  trespasser,  but 
should  request  him  to  depart  or  desist;  and,  if  that  is  refused,  should  gently 
lay  his  hands  upon  him  in  the  first  instance,  and  not  proceed  with  greater  force 
than  is  made  necessary  by  resistance. (c)  Thus,  where  a  churchwarden  justified 
taking  off  the  hat  of  a  |>erson  who  wore  it  in  church,  at  the  time  of  divine  service, 
the  plea  stated,  that  ho  first  requested  the  plaintiff  to  be  uncovered,  and  that  the 
plaintiff  refuscd.(/)  And  in  all  6ases  where  the  force  used  is  justified,  as  not 
amounting  to  an  assault,  under  the  particular  circumstance  of  the  ease,  it  most 
appear  that  it  was  not  greater  than  was  reasonably  necessary  to  accomplish  the  lawful 
purpose  intended  to  be  effccted.(/7)  Therefore,  though  an  offer  to  strike  the  de- 
*in^ni  ^*^'^^^^°^'  ^^^^  made  by  the  prosecutor,  is  a  ^sufficient  assault  by  him  to 
-I  justify  the  defendant  in  striking,  without  waiting  till  the  prosecutor  had 
actually  struck  him  first ;  yet  even  a  prior  assault  will  not  justify  a  battery,  if  such 
battery  be  extreme ;  and  it  will  be  matter  of  evidence,  whether  the  retaliation  by 
the  defendant  were  excessive,  and  out  of  all  proportion  to  the  necessity  or  provoca- 
tion received. (7i) 

The  party  injured  may  proceed  against  the  defendant  by  action  and  indictment 
for  the  same  assault ;  and  the  Court  in  which  the  action  is  brought  will  not  compel 
him  to  make  his  election  to  pursue  either  the  one  or  the  other ;  for  the  fine  to  the 
King,  upon  the  criminal  prosecution,  and  the  damages  to  the  party  in  the  civil 
action,  are  perfectly  distinct  in  their  natures,(t)  but  the  Court  of  Queen's  Bench 
have  refused  to  sentence  a  party  convicted  of  an  assault,  while  an  action  was  pending 
for  the  same  assault.(A;)^ 

It  appears  to  have  been  formerly  holden  that  a  person  could  not  be  prosecuted 
upon  one  indictment  for  assaulting  two  persons,^ach  assault  being  a  distinct  offence.(/) 
But  the  case  has  been  subsequently  treated  as  one  which  was  not  well  considered ; 
and  the  Court  said,  ^^  Cannot  the  King  call  a  man  to  accoimt  for  a  breach  of  the 
peace,  because  he  broke  two  heads  instead  of  one?*'(''*)' 

(a)  Polkinghorn  v.  Wright,  8  Q.  B.  197  (55  E.  C.  L.  R.). 

(6)  Green  v.  Goddard,  2  Salk.  641. 
,  .  (c)  Blades  v.  Higgs,  10  C.  B.  (N.  S.)  713  (10'»  E.  C.  L.  R.). 

id)  See  the  judgment  of  Patteson,  J.,  in  Bird  v.  Jones,  7  Q.  B.  742  (53  E.  C.  L.  R.); 
2  Roll.  Abr.   Trespass^  p.  547  (E.),  pi.  1  &  2,  which  rests  on  3  Hen.  4,  9,  and  11  Hen.  6,  23. 

(e)  Weaver  v.  Bush,  8  T.  R.  78  ;   1  Selw.  N.  P.  tit.  ''Assault  and  Battery j'*  39,  40. 

(/)  Hawe  V.  Planner,  1  Saund.  13.  (ff)  1  East  P.  C.  c.  8,  s.  1,  p.  406. 

(h)  Bull.  N.  P.  18 ;   I  East  P.  C.  c.  8,  s.  1,  p.  406.     See  antfy  p.  1027. 

(i)  Jones  V.  Clay,  1  Bos.  &  Pul.  191  ;  1  Selw.  N.  P.  tit.  ''Assault  and  Battery,"  27,  note 
(2) ;  1  Hawk.  P.  C.  c.  62,  s.  4;  Bac.  Abr.  tit.  ^'Assault  and  BatUry'  (D). 

[k)  Rex   t'.  Mahon,  4  A.  &  E.  575  (31  E.  C.  L.  R.),  and  see  Ex  parte ,  Gent ,  Ibid. 

note,  and  Reg.  v.  Gwilt,  11  A.  &  E.  587  (39  E.  C.  L.  R.). 

U)  Rex  V.  Clendon,  2  Lord  Raym.  1572  ;  2  Str.  870. 

(m)  Per  Cur.  in  Rex  v,  Benfield  and  Saunders,  2  Barr.  984. 

1  The  prosecutor  will  not  be  compelled  to  elect,  where  a  prosecution  and  a  civil  action 
have  both  been  instituted  for  the  same  assault ;  nor  will  the  court  order  the  attorney- 
general  to  enter  a  nolle  prosequi :  State  v.  Frost,  1  Brev.  385  ;  State  v.  Blyth,  1  Bay.  166. 

'  There  may  be  a  count  for  an  assault  on  two  persons:  Kenney  v.  State,  5  R.  I.  385; 
State  r.  M'Clintock,  8  Clarke  203.  An  indiscriminate  assault  upon  several  is  an  assault  on 
each  :  State  t>.  Merritt,  Phill.  (Law)  134.  Two  persons  may  commit  an  assault  and  bat- 
tery each  on  the  other  at  the  same  time,  but  each  would  be  guilty  of  a  Bereral  offence : 
State  V.  Louon,  19  Ark.  577.  If  a  man  shoot  at  two  persons,  intending  to  kill  one,  but 
entirely  regardless  which,  he  may  be  convicted  in  one  indictment  cbargiog  a  joint  assaalt 
on  both  :  Comm.  v.  McLaughlin,  12  Cush.  615. 
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Where  a  count  charged  that  the  defendant  made  an  assault  upon  *^  one  Henry 
Bennett/'  and  ^^  him  the  said  William  Bennett  did  beat/'  and  other  wrongs  to  the 
said  William  Bennett  did/'  the  Court  of  Queen's  Bench  held  that  the  count  was 
good.(n) 

As  an  assault  is  merely  a  misdemeanor,  it  is  competent  to  the  prosecutor  to  insert 
several  counts  in  the  same  indictment  for  different  assaults ;  and  it  has  long  been 
the  constant  practice  to  receive  evidence  of  several  assaults  upon  the  same  indict- 
ment ;(o)  for  in  offences  inferior  to  felony  the  practice  of  quashing  the  indictment, 
or  calling  upon  the  prosecutor  to  elect  oa  which  charge  he  will  proceed,  does  not 
exist,  (jo) 

Where  an  indictment  consisted  of  two  counts,  one  for  riot,  the  other  for  ao 
assault,  and  the  grand  jury  only  found  it  a  true  bill  as  to  the  count  for  an  assault, 
and  indorsed  ignoram\i»  on  the  count  for  a  riot,  a  motion  was  made  on  the  part  of 
the  prosecutor  to  quash  it,  on  the  ground  that  the  grand  jury  should  have  found 
the  whole  to  have  been  a  true  bill,  or  have  rejected  the  indictment  altogether ;  but 
the  Court  held,  that  as  there  were  two  distinct  cotints,  the  finding  a  true  bill  as  to  one 
count  only,  and  rejecting  the  other,  left  the  indictment,  as  to  the  count  which  the 
jury  had  affirmed,  just  as  if  there  had  originally  been  only  that  one  count. (^) 

Whatever  is  a  legal  justification  or  excuse  for  an  assault  or  imprisonment,  such 
as  son  assault  (lem€»ne,  the  arrest  of  a  felon,  *&c.,  may,  upon  an  indictment,  r:(ci  noi 
be  given  in  evidence  under  the  general  issue. (r)  I- 

On  an  indictment  against  two  defendants  for  committing  an  assault,  the  prose- 
cutor proved  an  assault  committed  by  one,  with  which  the  other  had  nothing  to  do, 
and  it  was  urged  that  the  latter  was  entitled  to  be  acquitted,  as  an  assault  answering 
the  description  of  that  in  the  indictment  had  been  proved,  and,  as  there  was  only 
one  count,  more  than  one  assault  could  not  be  proved ;  and  it  wfts  held  that  the 
latter  must  be  acquitted.  It  was  then  objected  for  the  other  defendant,  that  as  the 
count  was  for  a  joint  assault,  this  defendant  could  not  be  convicted  of  an  assault  by 
him  alone,  and  that  he  only  came  prepared  to  answer  that  joint  assault ;  and  it  was 
held  that  this  defendant  must  be  acquitted.  If  the  indictment  had  charged  that 
the  defendants  assaulted  the  prosecutor,  the  result  might  have  been  different;  but 
here  one  specific  assault  is  mentioned,  and  if  they  cannot  be  convicted  of  that,  they 
must  be  ac(|uitted.(«)  And  where  on  an  indictment  containing  one  count  for  an 
assault  against  two  persons,  an  assault  by  one  was  proved,  in  which  the  other  was 
not  at  all  implicated,  it  was  held  that  one  assault  to  which  the  indictment  was 
applicable  having  been  proved,  evidence  of  other  assaults  could  not  be  g(me  mto.(t) 

As  every  battery  includes  an  assault,(u)  it  follows,  that  on  an  indictment  of 
assault  and  battery,  in  which  the  assault  is  ill  laid,  if  the  defendant  be  found  guilty 
of  the  battery  it  is  sufficient,  (t?) 

Wherever  a  count  for  a  misdemeanor  contains  a  charge  of  assault  accompanied 
with  circumstances  of  greater  or  less  aggravation,  the  jury  may  find  the  defendant 

(n)  Reg.  V,  Crespin,  II  Q.  B.  913  (63  E.  C.  L.  R.). 

(o)  1  Chitt.  G.  L.  254 ;  Reg.  v.  Davtes,  5  Cox  G.  C.  328,  onto,  p.  928. 

(p)  Ibid. 

Iq)  Rex  V.  Fieldbouse,  Cowp.  325. 

(r)  1  Hawk.  P.  C.  c.  62,  8.  3 ;  Bac.  Abr.  tit.  ^^Ataault  and  Battery ;"  1  East  P.  G.  c.  8,  s. 
1,  p.  406.  and  c.  9,  8.  1,  p.  428. 

(f)  Reg.  V.  Traugbton,  1  Cox  C.  C.  197,  Bullock.  Comr.,  after  consulting  tbe  Recorder. 
The  latter  ruling  is  clearly  wrong;  for  it  never  yet  was  doubted  that  on  a  joint  charge 
against  two  for  any  offence  not  requiring  tbe  participation  of  several,  as  conspiracy,  kc  , 
either  might  be  convicted,  though  there  was  no  evidence  against  the  other  ;  and  the  first 
point  was  decided  on  the  ground  that  the  assault  proved  did  apply  to  the  charge  in  the 
indictment.     So  that  the  two  rulings  arc  inconsistent  with  each  other. 

(t)  Reg.  V,  Gordon,  1  Cox  C.  C.  259,  Bullock,  Comr.,  after  consulting  the  Recorder. 
This  ruling  is  directly  contrary  to  the  second  ruling  in  the  last  case.  The  puint  is  not  a 
question  of  law  :  it  is  merely  a  question  for  the  discretion  of  the  Court,  and  as  any  num- 
ber of  assaults  may  be  tried  under  one  indictment  containing  a  count  for  each,  there 
seems  no  good  reason  for  confining  the  evidence  on  one  count  to  the  first  assault  that 
may  happen  to  be  proved :  Stante  v.  Prickett,  1  Gamp.  437,  was  cited  in  support  of  the 
objection. 

(ti)  Ante,  p.  1021. 

(v)  I  Uawk.  P.  C.  c.  62,  s.  1. 
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guilty  of  a  common  assault,  and  acquit  him  of  the  circumstances  of  aggrava- 
t  ion.  (tr) 

This  offence  was  punishable  as  a  misdemeanor;  and  the  punishment  usually 
inflicted  was  fine,  imprisonment,  and  the  finding  of  sureti^  to  keep  the  peace.(x) 

But  now,  by  the  24  &  25  Vict.  c.  100,  s.  47,  '*  Whosoever  shall  be  convicted 
upon  an  indictment  of  any  assault  occasioning  actual  bodily  harm  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  the  term  of  three 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  yeara,  with  or  without 
*10^*>1  ^^^^  labor;  and  whomever  shall  he  convicted  upon  an  indictment  */or  a 
""■^  common  assault  shall  he  liahle,  at  the  discretion  of  the  Courts  to  he  impri- 
soned  for  any  term  not  exceeding  one  year^  with  or  without  hard  lahor.*\  y) 

Sec.  74.  '^  Where  any  person  shall  be  convicted  on  any  indictment  of  any  assault, 
whether  with  or  without  battery  and  wounding,  or  either  of  them,  such  person  may, 
if  the  Court  think  fit,  in  addition  to  any  sentence  which  the  Court  may  deem  proper 
for  the  offence,  be  adjudged  to  pay  to  the  prosecutor  his  actual  and  necessary  costs 
and  expenses  of  the  prosecution,  and  such  moderate  allowance  for  the  loss  of  time 
as  the  Court  shall  by  affidavit  or  other  inquiry  and  examination  ascertain  to  be 
reasonable;  and,  unless  the  sum  po  awarded  shall  be  sooner  paid,  the  offender  shall 
be  imprisoned  for  any  term  the  Court  shall  award,  not  exceeding  three  months  in 
addition  to  the  term  of  imprisonment  (if  any)  to  which  the  offender  may  be  sen- 
tenced for  the  offence.  "(2) 

Sec.  75.  "  The  Court  may,  by  warrant  under  hand  and  seal,  order  such  sum  as 
shall  be  so  awarded  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
offender,  and  paid  to  the  prosecutor,  and  that  ihe  surplus,  if  any,  arising  from  such 
sale,  shall  be  paid  to  the  owner ;  and  in  case  such  sum  shall  be  so  levied  the  im- 
prisonment awarded  until  payment  of  such  sum  shall  thereupon  cease/' 

Sec.  77.  "  The  Court  before  which  any  misdemeanor  indictable  under  the  pro- 
visions of  this  Act  shall  be  prosecuted  or  tried  may  allow  the  costs  of  the  prosecu- 
tion in  the  same  manner  as  in  cases  of  felony ;  and  every  order  for  the  payment  of 
such  costs  shall  be  made  out,  and  the  sum  of  money  mentioned  therein  paid  and 
repaid,  upon  the  same  terms  and  in  the  same  manner  in  all  respects  as  in  cases  of 
felony."(«) 

(tr)  Reg.  r.  Oliver,  Bell  C.  C.  287  ;  Reg.  v,  Yeadon,  1  L.  &  C.  81,  ante,  p.  1014.  See 
post,  Evidencf^  Vol.  2,  p  5,  that  it  is  soflScient  to  prove  so  much  of  the  chargre  as  consti- 
tutes an  offence  punishable  by  law. 

(x)  4  Blac.  Com.  217 ;  1  East  P.  C.  c.  8,  s.  1,  p.  406,  and  c.  9,  s.  1,  p.  428. 

iy)  The  first  part  of  this  clause  is  taken  from  the  14  k  15  Vict.  c.  100,  s.  29.  As  to  hard 
labor,  see  ante,  p.  900.     As  to  fine  and  sureties,  see  ante^  p.  900. 

(z)  This  and  the  following  clause  are  new  in  England ;  they  are  taken  from  the  10  Geo. 
4,  c.  34,  ss.  33,  34  (I).  It  had  long  been  the  practice  in  England  in  such  cases  for  the 
Courts  after  a  conviction  for  an  assault,  to  allow  compromises  to  be  made  between  the 
parties,  which  in  some  cases  were  legal :  Beeley  v.  Wingfield,  11  East  46  ;  Keir  r.  Leeman, 
6  Q.  B.  308  (51  E.  C.  L.  R.) ;  9  Q.  B.  371  (58  E.  C.  L.  R.),  anU,  p.  195.  Such  compromises 
were  usually  made  by  the  defendant  paying  a  sum  of  money  to  the  prosecutor  to  indem- 
nify him  for  his  expenses;  but  where  there  was  an  obstinate  defendant,  it  frequently 
happened  that  no  compromise  could  be  effected,  and  the  Court  was  sometimes  placed  in 
an  invidious  position.  These  clauses  place  it  in  the  power  of  the  Court  to  do  full  justice, 
without  regard  to  the  wishes  or  consent  of  either  party.  In  every  case  the  Court  will 
have  to  exercise  its  discretion  as  to  granting  costs  either  under  this  section  or  under  sec. 
77  ;  and,  just  as  it  has  been  the  common  practice  where  the  Court  has  thought  of  imposing 
a  fine,  the  Court  will  make  such  inquiries  as  may  enable  it  to  judg^  whether  the  defend- 
ant  be  able  to  pay  the  costs ;  nor  is  there  ever  any  practical  difficulty  in  ascertaining 
that  fact. 

(a)  This  clause  is  old  as  far  as  relates  to  the  costs  of  misdemeanors  against  the  14  k  15 
Vict.  c.  19;  14  &  15  Vict.  c.  11  ;  12  &  13  Vict.  c.  76.  It  is  new  as  to  any  misdemeanor 
created  by  this  Act.  The  words  of  the  clause  originally  were  *^  any  indictable  misde- 
meanor against  this  Act ;"  but  the  Committee  of  the  House  of  CommouB  altered  them  to 
**any  misdemeanor  indictable  under  the  provisions  of  this  Act,"  in  order  to  exclude  com- 
mon assaults  where  no  actual  bodily  harm  had  been  inflicted ;  and  this  seems  to  be  the 
only  case  in  which  costs  cannot  be  given  under  this  Act ;  for  wherever  it  is  necessary  to 
insert  in  any  indictment  the  particular  words  of  any  clause  in  this  Act  in  order  to  war- 
rant the  punishment  given  by  that  clause,  the  misdemeanor  is  plainly  **  indictable  aader 
the  provisions  of  this  Act:"  thus,  under  sec.  47,  in  order  to  warrant  the  punishment  for 
an  assault  occasioning  actual  bodily  harm  the  indictment  must  allege  such  bodily  harm, 
and  therefore  in  that  case  the  Court  may  allow  the  costs. 
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♦The  14  &  15  Vict.  c.  65,  8.  3,  recites  the  9  Geo.  4,  c.  31,  s.  27,  by  r+inoa 
which,  where  any  person  shall  assault  or  beat  any  other  person,  two  justices  ^ 
of  the  peace,  upon  the  complaint  of  the  party  aggrieved,  might  hear  and  deter- 
mine the  offence ;  and  sec.  29,  by  which,  in  case  the  justices  find  the  assault  or 
battery  complained  of  to  have  been  accompanied  by  any  attempt  to  commit  felony, 
or  shall  be  of  opinion  that  the  same  is  from  any  other  circumstance  a  fit  subject 
for  prosecution  by  indictment,  they  shall  deal  with  the  case  as  they  would  have 
done  before  the  9  Geo.  4,  c.  31,  and  enacts  that  *'  in  every  case  of  assault  so  brought 
before  such  justices  for  summary  decision,  in  which  the  justices  shall  be  of  opinion 
that  the  same  is  a  fit  subject  for  prosecution  by  indictment,  and  shall  thereupon 
bind  the  complainant  and  witnesses  in  recognizances  to  prosecute  and  give  evidence 
at  the  assizes  or  sessions  of  the  peace,  every  such  Court  is  hereby  authorized  and 
empowered  at  its  discretion  to  order  payment  of  the  costs  and  expenses  of  the  prose- 
cutor and  witnesses  so  appearing  before  such  Court  under  such  recognizances, 
together  with  compensation  for  their  trouble  and  loss  of  time,  in  the  same  manner 
as  Courts  are  authorized  and  empowered  to  order  the  same  in  cases  of  felony." 

In  order  to  obtain  costs  under  this  section,  it  must  be  proved  that  the  case  was 
taken  before  two  justices  for  summary  adjudication  ;  but  a  summons  calling  on  the 
defendant  to  appear  before  justices  of  the  peace  to  answer  a  complaint  for  an  assault 
against  the  form  of  the  statute,  and  to  be  further  dealt  with  according  to  law,  is 
sufficient  to  that  purpose. (^) 

By  the  24  &  26  Vict.  c.  100,  s.  42,  "  Where  any  person  shall  unlawfully  assault 
or  beat  any  other  person,  two  justices  of  the  peace,  upon  complaint  by  or  on  behalf 
of  the  party  aggrieved,  may  hear  and  determine  such  offence,  and  the  offender  shall, 
upon  conviction  thereof  before  them,  at  the  discretion  of  the  justices,  either  be  com- 
mitted to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  with  or 
without  hard  labor  for  any  term  not  exceeding  two  months,  or  else  shall  forfeit  and 
pay  such  fine  as  shall  appear  to  them  to  be  meet,  not  exceeding,  together  with  costs 
(if  ordered),  the  sum  of  five  pounds;  and  if  such  fine  as  shall  be  so  awarded, 
together  with  the  costs  (if  ordered),  shall  not  be  paid,  either  immediately  after  the 
conviction  or  within  such  period  as  the  said  justices  shall  at  the  time  of  the  convic- 
tion appoint,  they  may  commit  the  offender  to  the  common  gaol  or  house  of  correc- 
tion, there  to  be  imprisoned,  mith  or  without  hard  labor,  for  any  term  not  exceed- 
ing two  months,  unless  such  fine  and  costs  be  sooner  paid. "(c) 

*Sec.  43.  **  When  any  person  shall  be  charged  before  two  justices  of  the  r*ioQ4 
peace  with  an  assault  or  battery  upon  any  male  child  whose  age  shall  not  ^ 
in  the  opinion  of  such  justices  exceed  fourteen  years,  or  upon  any  female,  either 
upon  the  complaint  of  the  party  aggrieved  or  otherwise,  the  said  justices,  if  the 
assault  or  battery  is  of  such  an  aggravated  nature  that  it  cannot  in  their  opinion  be 
sufficiently  punished  under  the  provisions  hereinbefore  contained  as  to  common 
assaults  and  batteries,  may  proceed  to  hear  and  determine  the  same  in  a  summary 

(b)  Reg.  t'.  M'Gavaron,  3  C.  i^  K.  320,  Williams,  J.  It  maj,  perhaps,  be  doubted  whether 
the  14  &  15  Vict.  c.  55,  a.  3,  be  not  impliedly  repealed  by  the  repeal  of  the  9  Geo.  4,  c. 
31  ;  but,  if  that  be  the  case,  it  seems  vcrj  immaterial ;  for  it  is  hardly  conceivable  that  a 
case  can  occur  which  would  have  fallen  within  that  provision,  and  in  which  the  costs 
may  not  be  granted  under  the  24  <fe  25  Vict.  c.  100,  s.  73,  or  s.  75. 

(c)  This  clause  is  framed  from  the  9  Geo.  4,  c.  31,  s.  27.  Under  that  section  the  com- 
plaint could  only  be  made  by  the  party  aggrieved:  Reg.  v.  Deny,  2  L.  M.  k  P.  230.  This 
clause,  in  order  to  enable  parents  and  others  to  complain  on  the  part  of  an  injured  child, 
permits  the  complaint  to  be  made  by  any  one  on  its  behalf,  and  so  it  might  under  the  14 
k  15  Vict.  c.  92,  s.  2  (1.),  which  is  assimilated  in  this  clause  with  the  9  Geo.  4,  c.  31,  s.  27. 
But  where  a  complaint  has  been  made  the  justices  may  proceed,  though  the  parties  have 
made  a  compromise  :  Reg.  v.  Wiltshire,  8  Law  T.  242.  But  see  the  25  k  26  Vict.  c.  50,  s. 
9,  which  was  passed  for  the  very  purpose  of  enabling  justices  in  Ireland  to  proceed,  even 
where  the  party  assaulted  declined  to  complain.  By  the  9  Geo.  4,  c.  31,  s.  27,  the  justices 
bad  only  power  to  fine  in  the  first  instance ;  by  the  14  i^  15  Vict.  c.  92,  s.  2,  they  might 
either  fine  or  commit  for  two  months;  and  under  this  clause  they  may  cither  fine  or  com- 
mit. This  clause  also  gives  the  justices  power  to  commit  to  hard  labor  cither  in  the  first 
instance,  or  on  default  of  payment  of  a  fine.  All  summary  proceedings  under  this  clause 
should  be  taken  under  the  11  &  12  Vict.  c.  43,  where  the  offence  is  committed  in  England, 
except  in  Loudon  and  the  Metropolitan  Police  district,  and  in  Ireland  under  the  14  k  15 
Vict.  c.  93  ;  see  sec.  7C  of  the  Act. 
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way,  and,  if  the  same  be  proved,  may  convict  the  person  accused ;  and  every  such 
offender  shall  be  liable  to  be  imprisoned  in  the  common  gaol  or  house  of  correction, 
with  or  without  hard  labor,  for  any  period  not  exceeding  six  months,  or  to  pay  a 
fine  not  exceeding  (together  with  costs)  the  sum  of  twenty  pounds,  and  in  default 
of  payment  to  be  imprisoned  in  the  common  gaol  or  house  of  correction  for  any 
period  not  exceeding  six  months,  unless  such  fine  and  costs  be  sooner  paid,  and,  if 
the  justices  shall  so  think  fit,  tVi  any  of  the  said  ccues^  shall  be  bound  to  keep  the 
peace  and  be  of  good  behavior  for  any  period  not  exceeding  six  months  from  the  ex- 
piration of  such  sentcnce."(rf) 

Sec.  44.  "  If  the  justices  upon  the  hearing  of  any  such  case  of  assault  or  battery 
upon  the  meritSy  wliere  the  complaint  was  pre/erred  by  or  on  the  behalf  of  the  party 
aggrieved^  under  either  of  the  last  two  preceding  sections,  shall  deem  the  offence 
not  to  be  proved,  or  shall  find  the  assault  or  battery  to  have  been  justified,  or  so 
trifling  as  not  to  merit  any  punishment,  and  shall  accordingly  dismiss  the  com- 
plaint, they  shall  forth with(e)  make  out  a  certificate(/)  under  their  hands  stating 
the  fact  of  such  dismissal,  and  shall  deliver  such  certificate  to  the  party  against 
whom  the  complaint  was  preferred. "(^) 

♦10H51  *Sec.  45.  "  If  any  person,  against  whom  any  such  complaint  as  in  either 
-'  of  the  last  three  preceding  sections  mentioned  shall  have  been  preferred  by 
or  on  the  behalf  of  the  party  aggrieved,  shall  have  obtained  such  certificate,  or, 
having  been  convicted,  shall  have  paid  the  whole  amount  adjudged  to  be  paid,  or 
shall  have  suffered  the  imprisonment  or  imprisonment  with  hard  labor  awarded,  in 
every,  such  case  he  shall  be  released  from  all  further  or  other  proceedings,  civil  or 
crimrnal,  for  the  same  cause. "(^) 

(d)  This  clause  is  taken  from  the  16  i^  17  Vict.  c.  30,  s.  1,  and  extended  to  Ireland. 

[e)  h\  Reg.  V.  Robinson,  12  A.  k  E.  672  (40  E.  C.  L.  R.),  it  was  held  that  the  certificate 
must  be  given  before  the  justices  separated  ;  but  this  was  doubted  in  Thompson  v.  Gibson, 
8  M.  &  W.  281.  And  it  is  now  held  that  the  act  of  granting  the  certificate  is  not  judicial 
or  discretionary,  but  ministerial  only,  and  therefore  "  forthwith"  does  not  mean  forthwith 
upon  the  dismissal  of  the  complaint,  but  forthwith  upon  the  demand  of  it  bj  the  person 
entitled  to  it :  Costar  v.  Hetherington,  I  E.  &  E.  802  (102  E.  C.  L.  R.)  ;  Hancock  v.  Somes, 
lE.kFs.  795. 

(/)  The  certificate  must  state  on  which  of  the  three  grounds  the  complaint  was  dis- 
missed :  Skuse  v.  Davis,  10  A.  k  E.  635  (37  E.  G.  L.  R.) ;  and  must  be  specially  pleaded 
in  an  action  :  Harding  v.  King,  6  0.  &  P.  427  (25  E.  0.  L.  R.). 

(ff)  This  clause  is  limited  to  the  case  where  a  complaint  is  made  by  or  on  behalf  of  the 
party  aggrieved.  The  9  Geo.  4,  c.  31,  s.  27,  only  applied  to  a  case  where  the  complaint 
was  made  by  the  party  aggrieved,  and  unless  this  clause  had  been  limited  as  ii  is,  any 
person  who  had  committed  an  aggravated  assault  might  have  got  some  friend  to  make  a 
complaint  and  get  the  case  heard  by  the  justices,  on  insufficient  evidence,  and  might,  by 
virtue  of  ss.  44  and  45,  have  deprived  the  party  aggrieved  of  any  remedy  by  action  or 
indictment.  Under  the  9  Geo.  4,  c.  31,  a.  27,  where  a  party  aggrieved  made  a  complaint, 
and  obtained  a  summons  and  served  it  on  the  defendant,  but,  before  the  day  for  hearing, 
gave  notice,  both  to  the  defendant  not  to  attend,  and  to  the  magistrate's  clerk  that  he 
should  not  attend,  but  the  defendant  attended,  and  claimed  to  have  the  information  dis- 
missed, and  a  certificate  of  dismissal  granted,  notwithstanding  the  prosecutor's  absence, 
it  was  held  that  the  justices  were  warranted  in  granting  such  certificate,  and  that  it  was 
a  bar  to  an  action  for  the  assault:  Tunnicliife  v.  Tedd,  5  G.  B  553  (57  E.  C.  L.  R  ) ;  Vaugh- 
ton  V.  Bradshaw,  9  G.  B.  (N.  S.)  103  (99  E.  G.  L.  R  ).  Under  the  present  clause  these 
cases  are  no  authority;  for  in  order  to  obtain  a  certificate  under  it  the  case  must  be  heard 
*'  upon  the  merits ;"  that  is,  the  decision  of  the  justices  must  be  after  having  heard  the 
evidence.  The  14  k  15  Vict.  c.  93,  s.  21  (I.),  required  the  justices  to  state  in  the  certi- 
ficate that  the  dismissal  was  on  the  merits,  or  that  the  assault  was  of  a  trifling  or  justifia- 
ble nature. 

(h)  This  clause  is  taken  from  the  9  Geo.  4,  c.  31,  s.  28  ;  and  see  the  14  k  15  Vict.  c.  93, 
B.  21.  See  the  note  to  the  last  section.  Several  decisions  occurred  under  the  former 
clause,  whilst  the  1  Vict.  c.  85,  s.  11,  which  authorized  a  conviction  of  an  assault  on  an 
indictment  for  felony,  was  in  force,  as  to  the  cases  in  which  a  plea  of  auterfois  acquit  and 
convict  might  be  sustained,  and  these  will  be  found,  together  with  remarks  apon  them, 
in  Greaves'  Grim.  Acts,  p.  71,  2d  edition;  but  as  that  clause  was  repealed  by  the  14  k  15 
Vict.  c.  100,  s.  10,  there  cannot  now  be  a  conviction  of  an  assault  upon  any  indictment 
for  felony,  and  it  seems  clear  that  auter/ois  acquit ^or  convict  by  the  common  law  cannot 
be  pleaded  in  any  case,  unless  the  prisoner  might  be  convicted  on  the  former  indictment, 
either  of  the  whole  or  at  least  part  of  the  criminal  charge  contained  in  it.  In  Reg.  t. 
Elrington,  5  Law  T.  R.  284,  the  first  count  was  for  assaalting  and  doing  grievoot  bodily 
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Sec.  46.  ^^  Provided,  that  in  case  the  justices  shall  fiQd(t)  the  assault  or  hatteiy 
complained  of  to  have  heen  accompanied  by  any  attempt  to  commit  felony,  or  shall 
be  of  opinion  that  the  same  is,  from  any  other  circumstance,  a  fit  subject  for  a 
prosecution  by  indictment,  they  shall  abstain  from  any  adjudication  thereupon,  and 
shall  deal  with  the  case  in  all  respects  in  the  same  manner  as  if  they  had  no  author- 
ity  finally  to  hear  and  determine  the  same:  Provided  also,  that  nothing  herein  con- 
tained shall  authorize  any  justices  to  hear  igid  determine  any  case  of  assault  or 
battery  in  which  any  question  shall  arise  as  to  the  title(A;)  to  any  lands,  tenements, 
or  hereditaments,  or  any  interest  therein  or  accruing  therefrom,  or  as  to  any  bank- 
ruptcy or  insolvency,  or  any  execution  under  the  process  of  any  court  of  justice.' *(^ 

*iScc.  IL— Of  Aggravated  Assaults,  [*1036 

Attempts  to  murder,  or  to  do  some  great  bodily  harm,(m)  and  assaults  with  in- 
tent to  ravish,(7i)  or  to  commit  an  unnatural  crime,(o)  have  been  already  noticed. 
Also  assaults  occurring  in  the  obstruction  of  officers  executing  proce8S,(|9)  in  effect- 
ing a  re8cue,($)  in  the  obstruction  of  revenue  officers,(r)  and  in  the  hindering  the 
exportation  or  circulation  of  com,(8)  have  been  mentioned  in  the  course  of  the 
Work.  The  aggravated  assaults  which  remain  to  be  noticed  in  this  place,  are  prin- 
paliy  such  as  have  been  made  a  subject  of  particular  legislative  provision ;  and  the 
peculiar  aggravation  appears  to  arise,  either  from  the  place  in  which,  or  the  person 
upon  whom,  the  assault  is  committed,  or  else  from  the  great  criminality  of  the  pur- 
pose or  object  intended  to  be  effected.^ 

The  6  &  6  Edw.  6,  c.  4,  relates  to  disturbances  in  church^^  and  churchyards  ;  and 
the  second  section  enacts,  *^  that  if  any  person  or  persons  shall  smite,  or  lay  violent 
hands  upon  any  other,  either  in  any  church  or  churchyard,"  every  person  so  offend- 
ing shall  be  deemed  excommunicate. (/) 

Some  points  upon  the  construction  of  this  statute  have  been  mentioned  in  a 

harm  to  the  prosecutor;  the  second  for  assaulting  and  doing  actual  bodily  harm  to  him, 
and  the  last  for  a  common  assault;  and  the  Court  of  Queen's  Bench  held  that  pleas  of  a 
dismissal  of  a  complaint  for  the  same  a:Hsault  under  the  9  Geo.  4,  c.  31,  s.  27,  were  a  bar 
to  the  indictment,  on  the  ground  that  the  two  first  counts  only  charged  the  same  assault 
with  certain  aggravations,  and  the  last  only  charged  tho  same  assault.  This  was  an  in- 
dictment for  misdemeanor,  and  the  decision  clearly  right. 

(t)  Where  the  defendant  had  been  convicted  of  a  common  assault,  though  it  was  alleged 
that  the  evidence  showed  a  felonious  assault,  and  a  certiorari  wm  moved  for  on  the  ground 
that  the  Justices  bad  no  Jurisdiction,  the  Court  of  Queen's  Bench  held  that  the  Justices 
bad  found  that  the  assault  was  not  "  accompanied  bj  any  attempt  to  commit  felony,'' 
which  they  had  Jurisdiction  to  determine,  Lord  Tenterdcn  relying  especially  on  the  words 
*'  in  case  the  Justices  shall  find  the  assault  o^  battery  to  have  been  accompanied  by  any 
attempt  to  commit  felony,"  in  the  9  Geo.  4,  c.  31,  s.  29;  Anonymous,  1  B.  k  Ad.  382  (20 
E.  C.  L.  R.);  8.  c.  as  Rex  v.  Virgil,  1  Lewin  16.  See  In  re  Thompson,  6  H.  &  N.  193, 
where  the  information  was  for  unlawfully  assaulting  and  abusing  a  woman:  Ex  parte 
Thompson,  3  Law  T.  204,  and  Wilkinson  v.  Dutton,  3  B.  &  S.  821 ;  8  Law  T.  276,  where 
it  was  held  that  the  Justices  might  convict  of  an  assault,  though  the  charge  amounted 
to  a  rape. 

{k)  See  Latham  v.  Spalding,  2  L.  M.  k  P.  378. 

(/)  This  clause  is  taken  from  the  9  Geo.  4,  c.  31,  8.  29;  and  see  the  14  k  15  Vict.  c.  92, 
8.  2  (I). 

(m)  Anttf  chap.  ix.  p.  967.  (n)  Ante^  p  927. 

(o)  Antej  p.  937.  ( p)  Anttj  p.  569,  et  teq, 

\q)  Ante  J  p.  597,  et  teq.  (rj  Ante^  p.  172,  el  teq, 

(«)  Ante^  p.  183,  et  seq. 

[t)  The  9  Geo.  4,  c.  31,  repealed  so  much  of  this  Act  as  related  *'  to  the  punishment  of 
persons  convicted  of  striking  with  any  weapon,  or  drawing  any  weapon  with  intent  to 
strike  as  therein  mentioned."     So  that  sec.  2  seems  not  to  be  repealed.      C.  S.  G. 


1  As  to  aggravated  assaults  and  those  accompanied  with  an  intent  to  kill,  see  Norton  v. 
State,  14  Texas  387;  Weaver  t>.  State,  24  Texas. 387  ;  Stale  v.  Hartigan,  32  Verm.  607; 
State  V.  Swails,  8  lod.  524  ;  State  v.  Neal,  37  Maine  468;  State  v.  Waters,  Ibid.  54;  King 
v.  State,  21  Geo.  220;  Ogletree  v.  SUte,  28  Ala.  693;  State  v.  M'Clure,  25  Mo.  338  ;  Wal- 
ker  V.  State,  8  Ind.  290;  Hopkinson  v.  People,  18  111.  264;  State  v.  Bevan,  5  Harring.  508'; 
People  V.  Davis,  4  Parker  C.  R.  61  ;  O'Lcary  v.  People,  Ibid.  187  ;  Morgan  v.  State,  33  Ala. 
413  ;  State  v.  Malcolm,  8  Clark  413. 
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former  part  of  this  Work;  where  it  was  stated,  that  cathedral  charches  and  church- 
yards are  within  it ;  that  it  will  be  no  excuse  for  a  person  who  strikes  another  in  a 
church,  &c.,  to  show  that  the  other  assaulted  him ;  and  that  the  churchwardens 
find  perhaps  private  persons,  who  whip  boys  for  playing  in  the  church,  or  pull  off 
the  hat»  of  those  who  obstinately  refuse  to  take  them  off  themselves,  or  gently 
lay  their  hands  upon  those  who  disturb  the  performance  of  any  part  of  divine 
service,  and  turn  them  out  of  the  church,  are  not  within  the  meaning  of  the 
6tatute.(tf) 

Contempts  against  the  King*8  palaces  have  always  been  looked  upon  as  high 
misprisions ;  and,  by  the  ancient  law  before  the  Conquest,  fighting  in  the  King^s 
palaces,  or  before  the  King's  judges,  was  punished  with  death. (r)  The  33  Hen. 
8,  c.  12,  provided  severe  punishment  for  all  malicious  strikings  by  which  blood  was 
shed  within  any  of  the  King's  palaces  or  houses,  or  any  other  house,  at  such  time 
as  the  royal  person  happened  to  be  there  abiding;  but  these  provisions  were  repealed 
by  the  9  Geo.  4,  c.  31,  s.  1. 

*10^71  ^Striking  in  the  King*s  superior  courf«  of  justice  in  Westminster  Hall,  or 
^  in  any  other  place,  while  the  Courts  are  sitting,  whether  the  Court  of  Chan- 
cery, Exchequer,  King's  Bench,  or  Common  Pleas,  or  before  Justices  of  assize,  or 
Oyer  and  Teruuner,  is  made  still  more  penal  than  even  in  the  King's  palace ;  per- 
haps for  the  reason  that,  those  Courts  being  anciently  held  in  the  King's  palace, 
and  before  the  King  himself,  striking  there  included  the  former  contempt  against 
the  King's  palace  and  something  more,  namely,  the  disturbance  of  public  justice.(tr) 
8o  that,  though  striking  in  the  King's  palace  was  not  punished  with  the  loss  of  the 
offender's  hand,  unless  some  blood  were  drawn,  nor  even  then  with  the  loss  of  lands 
and  goods,  the  drawing  of  a  weapon  only  upon  a  judge  or  justice  in  such  Courts, 
though  the  party  strike  not,  is  a  great  nusprision,  punishable  by  the  loss  of  the  right 
hand,  perpetual  impriaoDDient,  and  forfeiture  of  the  party's  lands  during  life,  and 
of  his  goods  and  chattels.(x)  And  a  party  is  liable  to  a  similar  punishment,  if,  in 
the  same  Courts,  and  within  their  view,  he  strike  a  juror  or  any  other  person,  either 
with  a  weapon,  or  with  hand,  shoulder,  elbow,  or  foot ;  but  he  is  not  liable  to  such 
punishment  if  he  make  an  assault  only,  and  do  not  strike.(y)  And  one  who  is 
guilty  of  this  offence  cannot  excuse  himself  by  showing  that  the  person  so  struck 
by  him  gave  the  first  offence. (2;) 

In  a  modern  case,  the  three  first  counts  of  the  information  set  forth  a  special 
commission  for  the  trial  of  Arthur  O'Connor  and  others  for  high  treason  ;  and  that, 
pending  the  sessions,  after  the  acquittal  of  O'Connor,  and  before  any  order  or  direc- 
tion had  been  made  by  the  Court  tor  his  discharge,  the  defendants,  in  open  court, 
&c.,  made  a  great  riot,  and  riotously  attempted  to  rescue  him  out  of  the  custody  of 
the  sheriff,  to  whose  custody  he  had  been  assigned  by  the  justices  and  commis- 
sioners ;  and,  the  better  to  effect  such  rescue  and  escape,  did,  at  the  said  sessions, 
in  open  court,  and  in  the  presence  of  the  said  justices  and  commissioners,  riotously, 
&c.,  make  an  assault  on  one  J.  R.,  and  beat,  bruise,  wound,  and  ill-treat  the  said 
J.  K.,  and  thereby  impede  and  obstruct  the  said  justices,  &c.  There  were  two  other 
counts  in  the  information ;  the  one  for  riotously  interrupting  and  obstructing  the 
justices  in  the  holding  of  the  session,  and  the  other  for  a  common  riot.(a)  Two 
of  the  defendants  having  been  found  guilty  generally,  considerable  doubt  was  inti- 
mated by  Lord  Kenyon,  whether  the  Court  were  not  bound  to  pass  the  judgment 
of  amputation,  &c.,  for  the  offence,  as  laid  in  the  three  first  counts ;  and  the  matter 
stood  over  for  consideration.  But  before  the  defendants  were  again  brought  up  to 
receive  judgment,  the  Attorney-General  said,  that  he  had  received  the  royal  com- 
mand and  warrant  under  the  sign  manual,  whereby  he  was  authorized  to  enter  a 
noli  prosequi,  as  to  those  parts  of  the  information  on  which  any  doubt  had  arisen, 

(u)  AnUj  p.  415.  (v)  4  Blac.  Com.  124. 

(to)  3  Inst.  140;  4  Blac.  Com.  125. 

(z)  StauDdf.  38 ;  3  iDst.  140,  141 ;  1  Hawk.  P.  0.  c.  21,  s.  3 ;  4  Blac.  Com.  125  ;  1  Bast 
P.  C.  c.  8,  8.  3,  p.  408. 
(y)  Ibid. 

2)  1  Hawk.  P.  C.  c.  12,  s.  4. 
[a)  See  the  precedent  of  this  information,  2  Crit  Crim.  L.  208,  et  stq^ 
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or  might  arise,  whether  the  judgment  *thereon  were  discretionary  in  the   r*iAOQ 
Court,  and  pray  judgment  only  on  such  charges  as  left  the  judgment  in   ^ 
their  discretion ;  and,  accordingly,  a  noli  prosequi  was  entered  on  the  three  first 
counts;  and  on  the  others  the  Court  gave  judgment  against  the  defendants,  of  fine, 
imprisonment,  and  sureties.  (6) 

A  person  who  rescues  a  prisoner  from  any  of  the  Courts  which  have  been  men* 
tioned,  without  striking  a  blow,  is  punished  with  perpetual  imprisonment,  and 
forfeiture  of  goods,  and  of  the  profits  of  lands  during  life;  for  this  offence  is,  in  its 
nature,  similar  to  the  other ;  but  as  it  differs  in  this,  that  no  blow  is  actually  given, 
the  amputation  of  the  hand  is  excused.(c)  And  for  the  like  reason,  an  affray  or 
riot  near  the  said  Courts,  but  out  of  their  actual  view,  is  punishable  by  fine  and 
imprisonment  during  pleasure,  but  not  with  the  loss  of  the  hand.(r^) 

Though  an  assault  in  any  of  the  King's  inferior  courts  of  justice  would  not 
subject  the  offender  to  lose  his  hand  ;(e)  yet,  upon  an  indictment  for  such  an  assault, 
the  circumstances  under  which  it  was  committed  would,  doubtless,  be  considered  as 
a  matter  of  great  aggravation.  And  any  affray  or  contemptuous  behavior  in  those 
courts,  is  punishable  with  a  fine,  by  the  Judges  there  8itting.(/) 

It  is  said  that,  in  order  to  warrant  the  higher  judgment,  the  offence  must  be 
charged  to  have  been  committed  in  the  presence  of  the  King,  or  of  the  Justices.(^) 
And  it  seems  also  that  in  order  to  warrant  such  judgment,  the  indictment  ought 
expressly  to  charge  a  stroke ;  though  it  does  not  appear  whether  any  technical  word 
be  necessary  to  be  used  for  that  purpose.(A) 

Amongst  the  principal  of  those  assaults,  the  aggravated  nature  of  which  may  be 
said  to  arise  from  the  great  criminality  of  the  object  intended  to  be  effected,  is  an 
assault  upon  a  person  with  a  felonious  intent  to  commit  a  robbery,  and  nearly  allied 
to  this  is  a  demand  of  property  effected  by  menaces  or  force,  and  with  the  intent 
of  stealing  such  property.  These  offences  were  in  the  former  editions  dealt  with  in 
this  place,  but  they  are  now  placed  in  the  Chapter  on  Robbery,  as  well  because  that 
appears  to  be  their  fitter  place,  as  because,  on  a  trial  for  robbery,  the  accused  may 
now  be  convicted  of  an  assault  with  intent  to  rob. 

The  11  &  12  Will.  3,  c.  7,  s.  9,  enacts  that,  *'  if  any  person  shall  lay  violent  hands 
on  his  commander,  whereby  to  hinder  him  from  fighting  in  defence  of  his  ship  and 
goods,  committed  to  his  "*''  trust,'*  he  shall  be  adjudged  to  be  a  pirate,  felon,   p^«  ^qq 
and  robber ;  and  being  convicted,  shall  suffer  death  and  loss  of  lands,  goods,   ^ 
&c.,  as  pirates,  felons,  and  robbers  upon  the  seas,  ought  to  suffer.(t) 

The  provision  relating  to  assaults  upon  clergymen  and  obstructing  them  in  the 
performance  of  their  duties  has  already  been  inserted.(A;) 

By  the  24  &  25  Vict.  c.  100,  s.  37,  ^'  Whosoever  shall  assault  and  stx'ike  or  wound 
any  magistrate,  officer,  or  other  person  whatsoever  lawfully  authorised,  in  or  on  ac- 
count of  the  exercise  of  his  duty  in  or  concerning  the  preservation  of  any  vessel  in 
distress,  or  of  any  vessel,  goods,  or  effects  wrecked,  stranded,  or  cast  on  shore,  or 
lying  under  water,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  any 

{b)  Rex  r.  Lord  Thanet  and  others,  B.  R.  Trin.  39  Geo.  3  ;  1  East  P.  C.  c.  8,  s.  3,  pp. 
408,  409,  410.  In  Rex  v.  Davis,  Dy.  188  a,  188  6,  and  the  notes  thereto,  are  various  in- 
stances of  the  judgment  having  been  executed  to  the  full  extent.  One  of  them  is  remark- 
able for  the  speedy  justice  which  appears  to  have  been  administered.  "  Richardson, 
Chief  Justice  of  C.  B.,  at  the  assizes  at  Salisbury,  in  the  summer  of  1631,  was  assaulted 
by  a  prisoner  condemned  there  for  felony,  who,  afler  bis  condemnation,  threw  a  brickbat 
St  the  said  Judge,  which  narrowly  missed  ;  and  for  this  an  indictment  was  immediately 
drawn  by  Noy  against  the  prisoner,  and  his  right  hand  cut  off  and  fixed  to  the  gibbet 
upon  which  he  was  himself  immediately  hanged  in  the  presence  of  the  Court.*' 

(e)  1  Hawk.  P.  C.  c.  21,  s.  5  ;  4  Blac.  Com.  125. 

(</)  1  Hawk.  P.  C.  c.  21,  s.  6 ;  4  Blac.  Com.  125.     Ante^  p.  406. 

(«)  3  Inst.  141  ;  1  Hawk  P.  C.  c.  21,  s.  10. 

(/)  4  Blac.  Com.  126;  1  Hawk.  P.  C.  c.  21,  s.  10. 

(y)  1  East  P.  C.  c.  8,  s.  3,  p.  410 ;  1  Hawk.  P.  C.  c.  21,  s.  3. 

JA)   1  East  P.  C.  c.  8,  s.  3,  p.  408,  referring  to  I  Sid.  211. 

ft)  See  this  statute  more  at  large,  ante^  p.  145. 

[k)  AfUe,  p.  418. 
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term  not  exceeding  sevcD  years  and  not  less  than  three  years— or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labor."(0 

Sec.  38.  "  Whosoever  shall  assault  any  person  with  intent  to  commit  felony,  or 
shall  assault,  resist^  or  wilfxdly  obstrtict  any  peace  officer  in  the  due  execution  of  his 
duty,  or  any  person  acting  in  aid  of  such  officer,  or  shall  assault  any  person  with  in- 
tent to  resist  or  prevent  the  lawful  apprehension  or  detainer  of.  himself  or  of  any 
other  person  for  any  offence,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labor."(wi) 

Sec.  39.  "  Whosoever  shall  beat,  or  use  any  violence  or  threat  of  violence  to  any 
person,  with  intent  to  deter  or  hinder  him  from  buying,  selling,  or  otherwise  dupo^ 
ing  o/,  or  to  compel  him  to  buy,  seli^  or  otherwise  ditspoge  q/*,  any  wheat  or  other 
grain,  flour,  meal,  malt,  or  potatoes,  in  any  market  or  other  place,  or  shall  beat  or 
use  any  such  violence  or  threat  to  any  person  having  the  care  or  charge  of  any  wheat 
or  other  grain,  flour,  meal,  malt,  or  potatoes,  whilst  on  the  way  to  or  from  any  city, 
market  town,  or  other  place,  with  intent  to  st6p  the  conveyance  of  the  same,  shall, 
on  conviction  thereof  before  two  justices  of  the  peace,  be  liable  to  be  imprisoned  and 
kept  to  hard  labor  in  the  common  gaol  or  house  of  correction  for  any  term  not  ex- 
ceeding three  months:  Provided  that  no  person  who  shall  be  punished  for  any  such 
offence  by  virtue  of  this  section  shall  be  punished  for  the  same  offence  by  virtue  of 
any  other  law  whatsoever." (») 

♦10401  *Sec.  40.  *'  Whosoever  shall  unlawfully  and  with  force  hinder  or  prevent 
^  any  seaman,  keelman,  or  caster  from  working  at  or  exercising  his  lawful 
trade,  business,  or  occupation,  or  shall  beat  or  use  any  violence  to  any  such  person 
with  intent  to  hinder  or  prevent  him  from  working  at  or  exercising  the  same,  shall, 
on  conviction  thereof  before  two  justices  of  peace,  be  liable  to  be  imprisoned  and 
kept  to  hard  labor  in  the  common  gaol  or  house  of  correction  for  any  term  not  ex- 
ceeding three  months :  Provided  that  no  person  who  shall  be  punished  for  any  such 
offence  by  reason  of  this  section  shall  be  punished  for  the  same  offence  by  virtue  of 
any  other  law  whatsoever. "(o) 

Sec.  41.  '^Whosoever,  in  pursuance  of  any  unlawful  combination  or  conspiracy  to 
raise  the  rate  of  wages,  or  of  any  unlawful  combination  or  conspiracy  respecting  any 
trade,  business,  or  manufacture,  or  respecting  any  person  c(»ncerned  or  employed 
therein,  shall  unlawfully  assault  any  person,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor.*'(p) 

(/)  This  claase  is  taken  from  the  9  Geo.  4,  c.  31,  s.  24,  and  10  Geo.  4,  c.  34,  s.  30  (I.). 
As  to  counsellors  and  abettors,  see  sec.  67,  ante,  p.  881.  As  to  hard  labor,  &c.,  see  anU^ 
p.  900.  As  to  fine  and  sureties,  see  ante^  p.  900.  The  Act  extends  to  Ireland,  but  not  to 
Scotland. 

(m)  This  clause  is  taken  from  the  9  Geo.  4,  c.  31,  s.  25,  and  10  Geo.  4,  c.  34,  s.  31  (I.). 
This  clause  extends  the  former  enactments  to  resisting  and  wilfully  obstructing  peace 
officers.  Revenue  officers  were  included  in  the  former  clause,  but  are  omitted  in  this, 
because  assaults  on  them  are  otherwise  provided  for.  See  16  &  17  Vict.  c.  107,  a.  251, 
afi/0,  p.  177.     As  to  bard  labor,  &c.,  see  the  last  note. 

(n)  This  section  assimilates  part  of  the  9  Geo.  4,  c.  31,  s.  26,  and  part  of  the  14  k  15 
Vict.  c.  92,  s.  2.  It  omits  the  word  "  wound"  in  the  former,  because  a  wounding  with  any 
of  the  intents  specified  in  this  clause  would  fall  within  section  20  of  this  Act ;  and  it  in- 
troduces "  threat  of  violence,"  and  the  intent  to  compel  the  party  to  buy,  sell,  or  dispose 
of  the  things  specified.  By  sec.  76  of  the  Act  all  summary  proceedings  under  this  clause 
should'be  taken  under  the  11  k  12  Vict.  c.  43,  where  the  offence  is  committed  in  England, 
except  in  London  and  the  Metropolitan  Police  district,  and  in  Ireland  under  the  14  k  15 
Vict.  c.  93.     See  anie^  p.  183,  et  teq, 

(o)  This  clause  is  taken  from  the  9  Geo.  4,  c.  31,  s.  26,  and  is  new  in  Ireland.  The  sum- 
mary proceedings  under  this  claase  should  be  taken  in  the  same  manner  as  under  the 
preceding  clause.     See  the  last  note. 

(p)  This  clause  is  taken  partly  from  the  9  Geo.  4,  c.  31,  s.  25,  which  had  the  words 
*'any  assault  committed  in  pursuance  of  any  conspiracy  to  raise  the  rate  of  wages  ;"  and 
the  rest  from  the  10  Geo.  4,  c.  34,  s.  28  (I.),  but  that  clause  required  the  assault  to  be 
committed  **  with  intent  to  do  grievous  bodily  harm,"  and  made  the  punishment  sevea 
years'  transportation.  As  to  counsellors  and  abettors,  see  sec.  67,  ante,  p.  881.  As  to 
hard  labor,  &c.,  see  ante,  p.  900.    As  to  fine  and  sareties,  see  ante,  p.  900. 
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By  the  1  &  2  Will.  4.  c.  41,  s.  1,  two  or  more  justices,  upon  iDformation  upon 
oath,  that  disturbances  arc  likely  to  take  place,  may  appoint  special  constables  out 
of  the  householders,  or  other  persons  (not  legally  exempt  from  serving  the  office  of 
constiible,)  residing  in  any  parish,  township,  or  place  wherein  disturbances  are  likely 
to  occur,  or  in  the  neighborhood  thereof;  and  by  sec.  5,  every  special  constable,  so 
appointed,  shall  not  only  within  the  parish,  township,  or  place  for  which  he  shall 
have  been  appointed,  but  also  throughout  the  entire  jurisdiction  of  the  justices  ap- 
pointing him,  have,  exercise,  and  enjoy  all  such  powers,  authorities,  advantages  and 
immunities,  and  be  liable  to  all  such  duties  and  responsibilities  as  any  constable  duly 
appointed  now  has  within  his  constablewick,  by  virtue  of  the  common  law  of  this 
realm,  or  of  any  statute  or  statutes. 

A  special  constable,  appointed  under  this  Act,  continues  such,  and  has  all  the 
authority  of  an  ordinary  constable,  until  his  services  are  either  suspended  or  deter- 
mined under  sec.  9  of  the  Act.  although  eight  years  may  have  elapsed  since  his  ap- 
pointment, (g) 

The  5  &  6  Will.  4,  c.  43,  s.  1,  makes  all  persons,  willing  to  act  as  special  con- 
stables, capable  of  being  appointed,  although  they  may  not  be  resident  in  the 
parish,  township  or  place,  or  in  the  neighborhood  thereof,  and  gives  such  persons  all 
the  same  powers,  &c  ,  when  appointed,  as  the  special  constables  appointed  under  the 
1  &  2  Will.  4,  c.  41. 

*The  Rural  Police  Act,  2  &  3  Vict.  c.  93,  s.  8,  enacts,  that  the  chief  r+iQ^i 
constable,  and  other  persons  appointed  under  the  Act,  *'  shall  be  sworn  ^ 
as  constables  before  a  justice  of  the  county,  and  shall  have  all  the  powers,  privi- 
leges, and  duties  throughout  the  county,  and  also  in  all  liberties  and  franchises,  and 
detached  parts  of  other  counties  locally  situate  within  such  county,  and  also  in  any 
county  adjoining  to  the  county  for  which  they  are  appointed,  which  any  constable 
duly  appointed  has  wichin  his  constablewick,  by  virtue  of  the  common  law,  or  of 
any  statute  made  or  to  be  made.''(0  -^^^  ^^^  3  &  4  Vict.  c.  88,  s.  16,  which  pro- 
vides for  the  appointment  of  local  constables  for  parishes,  &c.,  gives  such  local  con- 
stables similar  powers,  &c.,  but  they  are  not  bound  to  act  beyond  the  parish,  &c., 
for  which  they  are  appointed.  («) 

The  5  &  6  Vict.  c.  109,  provides  for  the  appointment  and  payment  of  parish 
constables,  and  by  sec.  15,  ^'  the  said  constables  shall  have  within  the  whole  county, 
and  also  within  all  liberties  and  franchises  and  detached  parts  of  other  counties 
situated  therein,  and  also  in  every  county  adjoining  to  the  county  in  which  they 
are  appointed,  all  the  powers,  privileges,  and  immunities,  and  shall  be  liable  to  all 
the  duties  and  responsibilities  of  a  constable  within  his  constablewick,  but  shall  not 
be  bound  to  act  beyond  the  parish  for  which  they  are  severally  appointed  and 
sworn,  without  the  special  warrant  of  a  justice  of  the  peace :  Provided  always,  that 
in  those  counties  in  which  any  chief  constable  or  superintendent  shall  have  been 
appointed  under  the  authority  of  the  2  &  3  Vict.  c.  93,  or  of  any  Act  passed  for  the 
amendment  thereof,  the  constable  appointed  under  this  Act  for  any  parish  within  the 
district  for  which  such  chief  constable  or  superintendent  shall  have  been  appointed, 
shall  be  subject  to  the  authority  of  such  chief  constable  or  superintendent.'' 

The  10  &  11  Vict.  c.  89,  consolidates  certain  provisions  usually  contjiined  in  Acts 
for  regulating  the  police  of  towns,  and  by  sec.  8,  *^  any  justice  may  swear  in  any 
person  appointed  and  employed  as  a  constable  under  this  and  the  special  Act, 
and  the  constables  so  sworn  in  shall  have,  within  the  limits  of  the  special  Act,  and 
in  any  place  not  more  than  five  miles  beyond  such  limits,  the  like  powers,  privileges, 
and  duties,  and  shall  have  the  same  indemnities  and  protection,  and  shall  be  sub- 
ject to  the  like  penalties  and  forfeitures,  as  any  constable  duly  appointed  has  or  is 
subject  to  within  his  constablewick  by  law." 

The  19  &  20  Vict.  c.  69,  contains  provisions  to  render  more  effectual  the  police 

{q)  Reg.  V,  Porter,  9  C.  &  P.  118  (38  E.  C.  L.  R.),  Coleridge,  J.,  antty  p.  T99. 

(r)  This  clause  puts  the  constables  appoiated  under  the  2  &  3  Vict.  c.  93,  in  the  same 
position  as  parish  constables :  Reg.  v.  Chelmsford,  5  Q.  B.  66  (48  E.  0.  L.  R.). 

(«)  .Manj  local  Acts  also  authorize  the  appointment  of  constables  and  watchmen,  and 
give  them  the  same  powers  as  ordinary  constables.     See  also  the  Municipal  Corporation 
Act,  5  &  6  Will.  4,  c.  76,  ss.  76  and  83. 
VOL.  I. — 63 
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in  counties  and  boroughs ;  and  by  sec.  6,  *'  the  constables  of  every  county  appointed 
under  the  2  &  3  Vict.  c.  93,  and  3  &  4  Vict.  c.  88,  or  either  of  them,  or  this  Act, 
shall  have  in  every  borough  situate  wholly  or  in  part  within  such  county,  or  within 
any  county  or  part  of  a  county  in  which  they  have  authority,  all  the  powers  and 
privileges,  and  be  liable  to  all  such  duties  And  responsibilities  as  the  coustables  ap- 
pointed for  such  borough  have  and  are  liable  to  within  any  such  county,  and  shall 
*104'>1  ^^^  ^^^  *such  lawful  commands  as  they  may  from  time  to  time  receive  from 
"^-^  any  of  the  justices  of  the  peace  having  jurisdiction  within  any  such  'borough 
in  which  they  shall  be  called  on  to  act  as  constables,  for  conducting  themselves  in 
the  execution  of  their  office."(<) 

As  prosecutions  for  assaulting  constables,  and  other  peace  officers,  are  by  no 
means  uncommon,  it  may  be  well  to  introduce  in  this  place  some  of  the  authorities, 
which  may  be  useful  in  such  prosecutions.  In  the  case  of  all  justices  of  the  peace, 
peace  officers,  constubles,  &c.,  it  is  sufficient  to  prove  that  they  acted  in  those  char- 
acters, without  producing  their  appointments,  and  that  even  in  a  case  of  murder,(«) 
and  this  rule  extends  to  constables  and  watchmen  appointed  under  local  Acts.(v) 

Constables  and  other  peace  officers,  are  invested  with  large  powers  and  extensive 
authority  at  common  law,  for  the  purpose  of  preserving  the  peace,  preventing  the 
commission  of  crimes  and  misdemeanors,  apprehending  offenders,  and  executing  the 
warrants  of  justices  of  the  peace.  Every  high  and  petty  const»ble,  within  the 
limits  of  their  hundreds  and  districts,  are  conservators  of  the  peace  at  common 
law.(M7)  It  is  their  duty,  therefore,  to  do  all  that  they  can  to  preserve  the  peace 
within  their  respective  constablewicks :  and  for  this  purpose,  they  not  only  may, 
but  ought  to,  apprehend  any  person  who  shall  make  an  affray  or  assault  upon 
another  in  their  presence,  or  who  shall  threaten  to  kill,  beat,  or  hurt  another,  or 
shall  be  ready  to  break  the  peace  in  their  presence,  jand  may  take  such  persons 
before  a  justice  of  the  peace,  in  order  that  they  may  find  surety  for  the  peace. (z) 
So  also  by  the  common  law,  the  sheriff,  under-sheriff,  constable,  or  any  other  peace 
officer,  may  and  ought  to  do  all  that  in  them  lies  towards  the  suppressing  of  a 
riot.(y)  And  in  order  the  better  to  enable  peace  officers  tg  preserve  the  peace, 
they  have  authority  to  command  all  other  persons  to  assist  them,  in  endeavoring  to 
appease  such  disturbances  as  take  place  in  their  pre8ence.(2;) 

In  all  cases  of  felony,  a  peace  officer  has  not  only  authority  to  apprehend  a  felon 
while  committing  the  felony,  but  also  upon  pursuit,  or  information  at  any  time 
afterwards  ;(a^  and  he  may  even  justify  apprehending  an  innocent  person,  if  he 
have  reasonable  ground  to  suspect  that  he  is  guilty  of  felony,  and  this  although  no 
felony  have  been  committed.(6)  In  all  cases  of  misdemeanor,  a  peace  officer  may 
apprehend  the  party  while  committing  the  offence  ;(c)  and,  it  should  seem,  upon 
fresh  and  immediate  pui'suit,  in  some  instances.(<^)  But  the  general  rule  is,  that 
if  a  misdemeanor  be  committed  in  the  absence  of  a  peace  officer,  he  cannot  after- 
wards apprehend  the  party  who  committed  it.(e)  It  has  been  said,  that  a  constable 
may  take  those  before  a  justice,  who  were  arrested  by  such  as  were  present  at  an 
affray,  but  this  may  well  be  doubted. (/)  But  a  constable  may  arrest,  if  a  witnes 
*  104^1  ^  ^°  *affray  gives  one  of  the  affrayers  in  charge  to  the  constable  on  the 
^  spot  where  it  was  committed,  and  whilst  there  is  a  reasonable  apprehension 
of  its  continuance. (^)  So  a  constable  may  apprehend  a  person  while  attempting  to 
commit  a  felony  ;(A)  or,  it  should  seem,  even  upon  fresh  pursuit,  after  he  had  de- 
sisted from  the  attempt.(t) 

(t)  But  by  the  22  k  23  Vict.  c.  32,  s.  2,  county  constables  are  not  to  be  required  to  act 
in  any  borough. 

lu)  Poaty  Evidence,  c.  3,  s.  2;  Gordon's  case,  1  Leach  515. 

(v)  Butler  v.  Ford,  1  C.  A  M.  6«2  ;  3  Tyrw.  677.  See  also  M'Gahey  v.  Alston,  2  M.  ft  W. 
206. 

(ir)  Dalt.  c.  1.  (x)  Dalt.  c.  1,  and  see  ante,  p.  409. 


(t/j  Ante^  p.  401,  and  note,  p.  402.      (z)  Ante^  p.  401 ;  Dalt.  c.  1. 
a)  AntCj  p.  799,  et  seq.  (b)~ 

(c)  Ante^  p.  804.  (d)  Ante,  p.  814. 


(a)  Ante,  p.  799,  et  seq,  lb)  Beckwith  v.  Philby,  6  B.  &  C.  638,  ante,  p.  801. 


(e)  Ante^  p.  410,  and  p.  805,  et  aeq.      (/)  Ante,  p.  410. 

Iff)  Timothy  v,  Simpson,  5  Tyrw.  244,  ante,  p.  410. 

(A)  Rex  V.  Hunt,  antej  p.  800.  (t)  Rex  v,  Howarth,  antef  p.  816. 
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If  an  officer  hear  a  disturbance  in  a  public-house  in  the  night,  and  the  door  be 
open,  he  may  enter.(A;)  But  he  has  no  authority  to  turn  any  one  out  of  a  public- 
bouse,  unless  the  party  had  committed  some  offence  punishable  by  law.(^)  Nor  to 
prevent  a  giicst  from  going  into  a  room  in  such  house,  unless  a  breach  of  the  peace 
was  likely  to  occur.(m)  But  if  a  person  makes  such  a  disturbance  in  a  public- 
house  as  is  calculated  to  alarm  the  neighborhood,  a  policeman  may  apprehend  him.(/t) 

It  is  to  be  observed,  that  the  authority  of  a  constable,  or  other  peace  officer,  to 
act  without  a  warrant,  is  confined  by  the  common  law  to  the  district  for  which  ho 
is  an  officer,  and  consequently  he  cannot  legally  act  as  an  officer  in  any  other  dis- 
trict, (o) 

The  constable  is  the  proper  officer  to  the  justice  of  the  peace,  and  bound  to  exe- 
cute his  warrants;  and,  therefore,  where  a  statute  authorizes  a  justice  of  the  peace 
to  convict  a  man  of  a  crime,  and  to  levy  the  penalty  by  warrant  of  distress  without 
saying  to  whom  such  warrant  shall  be  directed,  or  by  whom  it  shall  be  executed, 
the  constable  is  the  proper  officer  to.  execute  such  warrant  ;(j>)  and  inasmuch  as 
the  office  of  constable  is  wholly  ministerial,  and  no  way  judicial,  it  seems  that  he 
may  appoint  a  deputy  to  execute  a  warrant  directed  to  him,  when  by  reason  of  sick- 
ness, absence,  or  otherwise,  he  cannot  do  it  himself.(  q) 

At  common  law,  where  a  warrant  vras  directed  to  officers  cls  individ^tah,  th^ 
might  execute  it  anywhere  within  the  extent  of  the  magistrate's  jurisdiction  who 
granted  it ;  but  where  it  was  directed  to  persons,  h^  the  name  of  their  office^  it  was 
confined  to  the  districts  in  which  they  were  officer8.(r)  If,  therefore,  a  warrant 
was  directed  to  *^  the  constable  of  the  parish  of  S.,''  such  constable  had  no  author- 
ity at  common  law  to  execute  it  out  of  the  parish  of  S. ;  and  if  he  attempted  so  to 
do,  he  was  a  trespasser. («)  But  how,  by  the  11  &  12  Vict.  c.  42,  s.  10,  and  c.  43, 
B.  3,  a  constable,  in  such  a  case,  may  execute  a  warrant  out  of  his  precinct  at  any 
place  within  the  jurisdiction  of  the  magistrate  who  granted  \t.(jt) 

If  a  warrant  be  good  upon  the  face  of  it,  and  for  an  offence  within  the  jurisdic- 
tion of  the  justice,  the  falsity  of  the  charge  will  not  prevent  the  execution  of  the 
warrant  from  being  legal. (u)  But  if  the  warrant  be  bad  upon  the  face  of  it,  as  if 
the  name  of  the  person  on  whom  it  is  to  be  executed  be  insufficiently  stated,  or  the 
*name  of  the  officer  who  is  to  execute  it  be  inserted  after  the  warrant  is  r*-|AJ4 
issued,  the  officer  will  not  be  justified  in  acting  under  it.(v)  So  a  consta-  ^ 
ble  cannot  justify  an  arrest  by  virtue  of  a  warrant,  which  appears  on  the  face  of  it 
to  be  for  an  offence,  whereof  a  justice  of  the  peace  has  no  jurisdiction,  or  to  bring 
the  party  before  him  at  a  place  out  of  the  county  for  which  he  is  a  justice,(ii^)  or 
by  virtue  of  a  blank  warrant.(x)  A  constable  in  executing  a  warrant  must  act  in 
strict  conformity  with  the  warrant,  otherwise  he  is  a  trespasser.  He  cannot,  there- 
fore, justify  apprehending  Richard  H.,  under  a  warrant  to  apprehend  John  H.(^) 
So  in  executing  a  search  warrant,  he  cannot  justify  seizing  any  goods  except  the 
goods  specified  in  the  warrant,  unless  perhaps  in  a  case  where  they  would  furnish 
evidence  of  the  identity  of  the  goods  stolen. (2) 

(*)  Rex  r.  Smith,  6  C   &  P.  136  (25  E.  C.  L.  R.),  Tindal,  C.  J. 

(/)  Wheeler  v.  Whiting,  9  C.  &  P.  262  (38  E.  C.  L.  R.),  ante,  p.  810. 

(m)    Reg.  V.  Mabel,  9  0.  &  P.  474  (38  E.  C.  L.  R.),  ante,  p.  810. 

(n)  Howell  v.  Jackson,  6  C.  &  P.  723  (25  B.  C.  L.  R.),  anU,  p.  811. 

(o)  Ante,  p.  823.  (p)  2  Hawk.  P.  C.  c.  10,  8.  35.  ^ 

(q)  2  Hawk.  P.  C.  c.  10,  8.  36,  and  cases  there  cited. 

(r)  Ante,  p.  824. 

\s)  Rex  V.  Weir,  1  B.  &  C.  288  (8  E.  0.  L.  R.),  ante,  p.  824. 

\t)  Ante,  p.  824.  (u)  Ante^  p.  828. 

(r)  Ante,  p.  829,  et  seg. 

(tr)  2  Hawk.  P.  C.  c.  13,  s.  10.  See  the  11  &  12  Vict.  c.  42,  s.  6,  and  c.  43,  s.  6,  as  to 
justices  who  act  for  two  or  more  adjoining  counties. 

(ar)  Ante,  p.  832,  et  aeq. 

(y)  Hoye  v.  Bush,  ante,  p.  830. 

(2)  Crozier  v.  Cundey,  6  B.  &  C.  232  (13  E.  C.  L.  R.).  See  Parton  v.  William8,  3  B.  & 
Aid.  330  (5  E.  C.  L.  R.)  ;  Smith  v.  Wiltshire,  2  B.  &  B.  619;  Theobald  v  Crichmore,  1  B. 
k  Aid.  227,  and  other  cases  decided  on  the  24  Geo.  2,  c.  44,  which  protects  officers  exe- 
CQting  warrants  where  they  act  strictly  in  obedience  to  the  warrant,  and  where  the  jastice 
still  remains  liable. 
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The  right  of  officers  to  break  opcD  doors  or  windows  in  order  to  make  an  arrest 
has  already  been  considered,(a)  as  has  also  the  necessity  of  giving  due  notice  of 
the  officer's  busines8,(6)  and  so  have  the  cases  of  officers  taking  opposite  sides  in 

an  affray. (O 

A  constable  has  no  authority  to  arrest,  unless  he  reasonably  believes  that  a  breach 
of  the  peace  will  immediately  take  place;  and  if  he  endeavor  to  arrest  and  handcuff 
a  person  who  is  not  about  to  commit  a  breach  of  the  peace,  such  person  and  his 
companions  may  lawfully  use  so  much  violence  as  may  be  necessary  to  prevent  such 
an  Illegal  arrest;  but  if  they  use  more  violence  than  is  necessary  for  that  purpose, 
and  thereby  cause  death,  they  are  guilty  of  manslaughter. (cr) 

In  all  cases  where  officers  are  authorized  to  act,  they  must  exercise  their  author- 
ity in  a  proper  manner,  and  if  they  exceed  the  reasonable  bounds  of  what  is  re- 
quired for  the  due  performance  of  their  duties,  they  become  wrong-doers.  Thus 
if  a  constable  arrest  a  man  upon  suspicion  of  felony,  he  must  take  him  as  soon  as 
he  reasonably  can  before  a  magistrate  for  examination,  and  if  he  keep  him  in  cus- 
tody for  an  unreasonable  time,  as,  for  instance,  three  days,  before  he  does  so,  he 
becomes  a  trespasser. (r^)  So  a  constable  is  bound  to  treat  a  prisoner,  while  in  hia 
custody,  with  no  greater  severity  than  is  necessary  to  prevent  his  escape ;  if,  there- 
fore, he  handcuff  a  prisoner  where  it  is  not  necessary  in  order  to  prevent  his  escape, 
or  where  he  has  not  attempted  to  escape,  he  is  a  trespasser. (c J  With  respect  to 
handcuffing,  the  law  undoubtedly  is,  that  constables  are  not  only  justified,  but  are 
bound  to  take  all  reasonably  requisite  measures  for  preventing  the  escape  of  those 
persons  they  have  in  custody  for  the  purpose  of  taking  them  before  the  magistrates; 
but  what  those  reasonable  measures  are  must  depend  entirely  upon  the  circumstances, 
upon  the  temper  and  conduct  of  the  person  in  custody,  on  the  nature  of  the  charge, 
and  a  variety  of  other  circumstances  which  must  present  themselves  to  the  mind  of 
any  one.  There  is  no  general  rule  that  every  one  conveyed  before  the  magistrates 
is  to  be  handcuffed,  and  any  such  rule  is  unjustifiable  in  law;  and  in  every  case  of 
the  kind,  the  question  for  the  jury  is  whether,  looking  at  all  the  circumstances  of 
the  case,  the  constable  used  reasonable  precautions,  or  used  unnecessary  measures, 
to  secure  the  safe  custody  of  his  prisoner.(/)  So  with  respect  to  searching  a  pri- 
soner, there  is  no  doubt  that  a  man  when  in  custody  may  so  conduct  himself,  by 
'I' 104.^1  ^^^^^^^  ^^  ^^^  ^violence  of  his  language  or  conduct,  that  a  constable  may 
-J  reasonably  think  it  prudent  and  right  to  search  him  in  order  to  ascertain 
whether  he  has  any  weapon  with  which  he  might  do  mischief  to  the  person,  or 
commit  a  breach  of  the  peace;  but  no  eeneral  rule  can  be  applied  to  all  such  cases. 
Even  when  a  man  is  confined  for  being  drunk  and  disorderly,  it  is  not  always  neces- 
sary that  he  should  be  searched,  as  the  searching  of  such  a  person  must  depend 
upon  all  the  circumstances  of  the  case.(^)  So  although  a  constable  may  be  justified 
in  removing  from  a  church  a  person  who  attempts  to  read  a  notice  in  the  church, 
and  detaining  him  until  the  service  is  over,  he  cannot  legally  detain  him  afterwsurds 
in  order  to  take  him  before  a  magistrate. (A) 

The  following  cases  have  been  decided  as  to  assaults  upon  collectors  of  taxes  and 
peace  officers  called  in  to  assist  them  in  the  execution  of  their  duties.  In  order  to 
justify  a  distress  for  assessed  taxes  under  the  43  Geo.  3,  c.  99,  s.  33,  it  is  not  neces- 
sary that  there  should  have  been  a  personal  demand  by  the  collector,  or  a  personal 
refusal  by  the  party  distrained  upon.  Nor  is  it  essential  that  the  demand,  to  which 
the  refusal  applies,  should  have  specified  the  precise  amount  claimed,  if  the  debtor 
understood  what  the  amount  was,  and  did  not  object  to  it.  If  a  count  for  assaulting 
a  party  in  possession  of  goods  distrained  for  assessed  taxes  states  the  sum  for  which 
they  were  distrained,  and  a  different  sum  is  proved,  this  is  a  fatal  variance ;  but  if 

(a)  Ante  J  p.  841,  ei  teq.  (6)  Ante^  p.  835,  et  aeq, 

Ic)  Ante,  p.  812.  lee)  Reg.  v,  Lockley,  4  F.  &  F.  155. 

\d)  Wright  V.  Court,  4  B.  &  0.  596  (10  K.  C.  L.  R.). 

(c)  Ibid. 

\f)  Leigh  ».  Cole,  6  Cox  C.  0.  329,  Williams,  J. 

{g)  Leigh  v.  Cole,  supra, 

\h)  Williams  v.  Glenister,  2B.  kC  699  (9  E.  C.  L.  R.),  and  see  Imason  v.  Cope,  ante,  p. 
lOiJS ;  Levy  v.  Edwards,  1  C.  &  P.  40  (12  E.  C.  L.  R.)  :  Ibid.,  and  Stocken  r.  Carter,  4  C. 
k  P.  477  (19  E.  C.  L.  R). 
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a  count  mention  no  sum  the  defendant  may  be  convicted,  if  the  party  be  proved  to 
have  been  lawfully  in  possession  for  any  amount.  Upon  an  indictment,  the  first 
count  of  which  charged  the  defendants  with  assaulting  J.  S.,  then  being  in  lawful 
possession  of  goods  seized  for  6/.  15«.  6rf.,  arrears  of  assessed  taxes,  and  the  second 
count  with  a  common  assault,  it  appeared  that  the  goods  of  one  Ford  had  been  dis- 
trained on  his  premises  for  taxes  due  from  him,  and  J.  S.  had  been  led  in  posses- 
sion. In  order  to  show  that  the  taxes  had  been  regularly  demanded  before  putting 
in  the  distress,  it  was  proved  that  the  collector  had  gone  to  Ford's  house  on  the 
23d  of  January,  and  Ford  not  being  at  home,  had  demanded  the  taxes  of  a  female 
who  was  there,  and  said  that  he  had  called  oflen  before,  and  would  distrain  on  the 
following  day  if  they  were  not  paid.  The  woman  answered  thit  Ford  had  been 
told  before  of  the  collector's  coming  for  taxes,  but  said  he  could  not  pay ;  the  col- 
lector left  a  message  with  the  woman,  requesting  Ford  to  call  on  him,  which  Ford 
afterwards  did,  and  stated  that  he  was  very  poor  and  could  not  pay ;  it  was  objected 
that  this  was  not  sufficient  evidence  of  a  demand  and  refusal  within  the  terms  of 
the  43  Geo.  3,  c.  99,  s.  33 ;  but  Lord  Denman,  C.  J.,  held  that  it  was  not  necessary 
to  show  a  refusal  given  by  the  householder  himself,  or  to  the  collector  personally : 
but  that  it  was  sufficient,  if  the  circumstances  showed  that  the  householder,  from 
poverty  or  otherwise,  would  not  pay,  and  if  the  party  meeting  with  the  refusal  was 
one  authorized  to  act  for  him ;  and  he  left  it  to  the  jury  to  say  whether  they  were 
satisfied  that  there  had  bet^n  a  refusal ;  his  lordship  also  held  that  as  the  first  count 
Specified  a  particular  amount  of  arrears,  and  a  different  one  was  proved,  p^^ r..^ 
that  count  was  not  maintainable ;  but  upon  the  second,  which  m'^ntioned  ^ 
no  sum,  that  there  might  be  a  verdict  against  the  defendants,  if  the  prosecutor  was 
lawfully  in  possession  for  any  amount ;  and  upon  a  motion  for  a  new  trial  the  Court 
held  that  the  motion  should  be  refused :  by  the  statute  a  distress  is  to  be  taken  only 
if  there  shall  have  been  a  demand  and  refusal  of  the  taxes,  but  nothing  is  said  to 
apply  that  provision  to  particular  individuals,  or  particular  stfms;  it  is  sufficient  if 
there  has  been  a  demand  of  the  taxes,  which  the  party  has  understood,  and  ho  has 
not  objected  to  the  amount,  but  has  refused  to  pay  (i) 

A  collector  of  land-tax  is  not  entitled,  under  the  provisions  of  the  38  Geo.  3,  c. 
5,  s.  17,  or  under  his  general  authority,  to  take  a  constable  with  him  into  the  house 
of  a  person  from  whom  he  is  demanding  payment  of  the  arrears  of  land-tax.  But 
if  he  has  reasonable  ground  (from  past  or  present  circumstances)  to  apprehend 
violence  from  such  person,  he  may  call  in  constables  to  assist  in  keeping  the  peace, 
and  such  constables  are  justified  in  staying  while  the  collector  remuns  to  be  paid, 
as  long  as  there  is  reason  to  expect  violence,  and  if  the  owner  of  the  house  use 
yiolence  to  remove  them,  he  is  indictable  for  assaulting  a  peace  officer  in  the  execu- 
tion of  his  duty.  Such  a  collector  has  a  general  authority,  under  the  Act,  to 
distrain,  and  a  special  warrant  is  not  necessary:  and  he  need  not  have  his  warrant 
or  the  book  of  assessments  with  him  at  the  time  he  distrains.  Clark  and  Austen 
were  indicted  for  assaulting  Grinder,  a  peace  officer  in  the  execution  of  his  duty, 
and  for  a  common  assault.  Tipper,  a  collector  of  land-tax,  had  applied  on  the  28th 
of  October  to  Clark  for  arrears  of  land-tax  due  from  him,  which  had  been  repeatedly 
demanded  before ;  Clark  said,  ^^  I  suppose  if  I  do  not  pay  it,  you  are  going  to 
distrain?"  Tipper  replied  that  he  probably  should.  Clark  answered,  '•^  If  you  put 
your  hand  upon  anything,  I  will  split  your  skull."  Collins,  a  constable,  was  with 
Tipper  on  this  occasion.  On  the  29th  of  November  following.  Tipper  went  to 
Clark's  house,  with  Collins,  Grinder,  and  a  third  constable :  he  desired  the  two  last 
to  remain  outside,  and  to  be  on  the  alert,  lest  there  should  bo  a  row ;  he  and  Collins 
entered  a  room,  and  again  demanded  the  arrears;  as  soon  as  the  demand  was  made 
Clark  quitted  the  room,  and  directly  afterwards  he  was  heard  to  fasten  the  house 
door ;  upon  this,  Collins,  by  Tipper's  order,  unfastened  the  door,  and  brought  in 
Grinder  and  the  other  constable.  Clark  soon  afterwards  returned  into  the  room, 
with  bank  notes  in  his  hand,  accompanied  by  ten  or  twelve  men,  among  whom  was 
Austen.  Clark  asked  what  Grinder  did  there ;  and  Collins  answered  that  Grinder 
was  there  to  aid  and  assist  if  required :  upon  this  Clark  said,  ^^  I  will  not  pay  the 

(t)  Rex  V,  Ford,  2  A.  &  E.  588  (29  E.  C.  L.  R  ). 
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taxes  till  the  thief-catcher  has  lefl  the  room/'  GriDder  refused  to  depart,  upon 
irhicl\  Clark  desired  AusteD  to  put  him  out,  saying  that  he  would  be  answerable ; 
Austen  then  attempted  to  force  Grinder  out  of  the  room,  and,  in  doing  so,  com- 
mitted the  assault  in  question.  Clark  afterwards  paid  the  taxes  with  the  notes  in 
his  hand.  It  was  left  to  the  jury  to  say,  whether  Tipper  introduced  Grinder  for 
*1 0-171  *^®  purpose  of  keeping  the  peace,  and  if  they  thought  he  did  so,  they  *were 
-'  directed  to  find  a  verdict  of  guilty ;  the  jury  found  in  the  affirmative  of  the 
question  lefl,  and  convicted  both  defendants.  Upon  a  motion  for  a  new  trial,  it  was 
contended  that  the  collector  had  no  right  to  take  a  constable  with  him ;  that  it 
ought  to  have  been  shown  that  the  collector  had  a  warrant  to  distrain,  or  the  book 
of  assessments  with  him ;  but  it  was  held  that  it  was  not  necessary  that  the  collec- 
tor should  have  either  the  warrant  or  the  book  of  assessments  with  him;  and 
although  the  statute  was  applicable  only  to  cases  where  a  house  or  chest  was  to  be 
broken  open,  and  therefore  the  collector  had  no  right  to  take  Collins  or  any  other 
person  with  him  for  the  purpose  of  demanding  the  money :  yet  as  the  collector  had 
good  ground,  from  what  had  passed  at  that  time  and  on  the  previous  occasion,  to 
apprehend  violence,  he  was  perfectly  justified  in  introducing  Grinder  and  the  other 
constable  to  keep  the  peace,  and  that  Grinder  was  justified  in  remaining  to  prevent 
violence,  and  consequently  was  assaulted  whilst  in  the  execution  of  his  duty.  And 
although  the  collector  had  no  right  to  take  Collins  into  the  house  on  either  occa- 
sion, yet,  as  no  objection  was  made  to  his  presence,  it  did  not  vary  the  case.(A:) 

It  seems  to  be  settled,  that  an  arrest  unlawfully  made  by  a  constable,  without  a 
warrant,  cannot  be  made -good  by  a  warrant  taken  out  afterwards. (/)  Also  it  has 
been  held,  that  if  a  constable,  after  he  has  arrested  a  party  by  force  of  a  warrant, 
suffer  him  to  go  at  large,  upon  his  promise  to  return  at  such  a  time,  and  find 
sureties,  he  cannot  afterwards  arrest  him  again  by  virtue  of  the  same  warrant.(m) 
However,  if  the  party  return,  and  put  himself  again  under  the  custody  of  the  con- 
stable, it  seems  that  it  may  probably  be  argued  that  the  constable  may  lawfully 
detain  him,  and  bring  him  before  a  justice  in  pursuance  of  the  warrant.(n) 

An  indictment  for  assaulting  an  officer,  in  the  execution  of  bis  duty,  under  a 
warrant,  must  clearly  show  that  he  is  such  an  officer  as  is  authorized  to  execute  the 
warrant ;  and  if  it  do  not,  the  defendant  cannot  be  sentenced  upon  it  for  a  common 
assault.  A  count  for  assaulting  A.,  in  the  execution  of  his  office,  imprisoning  him, 
and  preventing  him  from  arresting  a  person,  as  he  was  commanded,  by  a  writ  issued 
by  the  Court  of  Record  of  a  town  ana  county,  merely  described  A.  as  "  one  of  the 
serjeantfi-at-mace  of  the  said  town  and  county,"  and  the  judgment  was  arrested, 
because  it  did  not  appear  that  A.  was  a  legal  officer  of  the  Court  out  of  which  the 
writ  issued ;  for  a  serjeant-at-mace,  ex  vi  termxnu  means  no  more  than  a  person  who 
carried  a  mace  for  somebody,  and  the  indictment  did  not  show  for  whom ;  and 
taking  the  whole  count  together,  the  jury,  in  effect,  had  found  that  there  was  an 
assault  and  imprisonment,  but  committed  under  circumstances  which  justified  the 
defendant,  and  therefore  there  was  not  sufficient  to  sustain  the  judgment,  as  for  a 
common  assault,  or  for  an  imprisonment. (o) 

The  7  &  8  Geo.  4,  c.  53,  an  Act  to  consolidate  the  laws  relating  to  the  manage- 
*UUft1  ^^^^  ^^^  collection  of  the  excise,  by  sec.  40  *enacts,  **That  if  any  person, 
-'  armed  with  any  offensive  weapon  whatsoever,  shall  with  force  or  violence 
assault  or  resist  any  officer  of  excise,  or  any  person  employed  in  the  revenue  or 
excise,  or  any  person  acting  in  the  aid  or  assistance  of  such  officer  or  person  so 
employed,  who,  in  the  execution  of  his  office  or  duty,  shall  search  for,  take,  or 
seize,  or  shall  endeavor  or  offer  to  search  for,  take,  or  seize,  any  goods  or 
commodities  forfeited  under  or  by  virtue  of  this  Act,  or  any  other  Act  or  Acts 
of  Parliament,  relating  to  the  revenue  of  excise  or  customs,  or  who  shall  search 
for,  take,  or  seize,  or  shall  endeavor  or  offer  to  search  for,  take  or  seize  any 
vessel,  boat,  cart,  carriage,  or  other  conveyance,  or  any  horse,  cattle,  or  other 
thing  used   in   the  removal  of  any   such   goods  or   commodities,   or   who   shall 

(k)  Rex  r.  Clark,  3  Ad.  k  E.  287  (30  E.  C.  L.  R.).  (/)  2  Hawk.  P.  C.  c.  13,  8.  9. 

(m)  2  Hawk.  P.  C.  Ibid.  (n)  2  Hawk.  P.  C.  Ibid. 

(o)  Rex  V.  Osmer,  5  East  304,  ante^  p.  570.  There  does  not  appear  to  hare  been  any 
count  for  a  commun  assault  in  this  indictment.     G.  S.  G. 
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arrest,  or  endeavor  or  offer  to  arrest,  any  person  carrying,  removing  or  concealing 
the  same,  or  employed  or  concerned  therein,  and  liable  to  such  arrest,  then  and  in 
every  such  case,  it  shall  be  lawful  for  every  such  officer  and  person  so  employed, 
and  person  acting  in  such  aid  and  assistance  as  aforesaid,  who  shall  be  so  assaulted 
or  resisted,  to  oppose  force  to  force,  and  by  the  same  means  and  methods  by  which 
he  is  so  assaulted  or  resisted,  or  by  any  other  means  or  methods,  to  oppose  such 
force  and  violence,  and  to  execute  his  office  or  duty,  and  if  any  person  so  assaulting 
or  resisting  such  officer  as  aforesaid,  or  any  person  so  employed,  or  any  person 
acting  in  such  aid  and  assistance  as  aforesaid,  shall  in  so  doing  be  wounded, 
maimed,  or  killed,  and  the  said  officer  or  person  so  employed,  or  person  acting  in 
such  aid  and  assistance  as  aforesaid,  shall  be  sued  or  prosecuted  for  any  such 
wounding,  maiming,  or  killing,  it  shall  be  lawful  for  every  such  officer,  or  person  so 
employed,  or  person  acting  in  such  aid  and  assistance,  to  plead  the  general  issue, 
and  give  this  act  and  the  special  matter  in  evidence  in  his  defence ;  and  it  shall  be 
lawful  for  any  justice  or  justices  of  the  peace,  or  other  mngistate  or  magistrates 
before  whom  any  such  officer  or  person  so  employed,  or  person  acting  in  such  aid 
and  assistance  as  aforesaid,  shall  be  brought  for,  or  on  account  of,  any  such  wound- 
ing, maiming,  or  killing  as  aforesaid,  and  every  such  justice  of  the  peace  and 
magistrate  is  hereby  directed  and  required  to  admit  to  bail  every  such  officer,  and 
every  person  so  employed,  and  every  person  acting  in  such  aid  and  assistance  as 
aforesaid,  any  law,  usage,  or  custom  to  the  contrary  thereof  in  anywise  notwith- 

standing.'Xp) 

By  sec.  43,  for  the  better  and  more  impartial  trial  of  any  indictment  or  informa- 
tion for  any  such  violent  assault,  as  aforesaid,  "  every  such  offence  shall  and  may  be 
inquired  of,  examined,  tried,  and  determined  in  any  county  in  England,  if  such 
offence  shall  have  been  committed  in  England  or  in  any  of  the  islands  thereof,  or 
in  any  county  in  Scotland^  if  the  same  shall  have  been  committed  in  Scotland  or  in 
any  of  the  islands  thereof,  or  in  any  county  in  Ireland,  if  the  same  shall  have  been 
committed  in  Ireland  or  in  any  of  the  islands  thereof,  in  such  manner  and  form  as 
*ii*  the  same  offence  had  been  committed  in  such  county  respectively  ;(5)  t^iaj^q 
and  that  whenever  any  person  shall  be  convicted  of  any  such  violent  assault  ^ 
or  resistance  as  aforesaid,  it  shall  be  lawful  for  the  Court  before  which  any  such 
offender  shall  be  convicted,  or  which  by  law  is  authorized  to  pas3  sentence  upon 
any  such  offender,  to  award  and  order  (if  such  Court  shall  think  fit),  sentence  of 
imprisonment,  with  hard  labor,  for  any  term  not  exceeding  the  term  of  three  years, 
either  in  addition  to,  or  in  lieu  of,  any  other  punishment  or  penalty  which  may  by 
law  be  inflicted  or  imposed  upon  any  such  offender,  and  every  such  offender  shall 
thereupon  suffer  such  sentence  in  such  place,  aud  for  such  term  as  aforesaid,  as 
such  Court  shall  think  fit  to  direct."(^) 

By  the  5  &  6  Vict.  c.  29,  s.  21,  relating  to  Pentonville  Prison,  and  by  the  6  & 
7  Yict.  c.  26,  s.  19,  relating  to  Millbank  Prison,  any  convict  who  assaults  the 
governor  or  any  officer  or  servant  employed  in  either  of  these  prisons,  is  liable  ^^  to 
be  imprisoned  for  any  term  not  exceeding  two  years  in  addition  to  the  'term  for 
which,  at  the  time  of  committing  such  offence,  he  was  subject  to  be  confined,  and 
shall  also  be  liable  to  corporal  punishment,  if  the  Court  shall  so  order." 

By  the  13  &  14  Vict.  c.  101,  s.  9,  **  Where  any  person  shall  be  charged  with  and 
convicted  of  any  assault  upon  any  officer  of  a  workhouse  or  relieving  officer  in  the 

(p)  Bj  sec.  41,  persona  against  whom  indtctraents  or  informations  hare  been  found  or 
filed  for  such  assaults,  are  to  be  bound  with  two  sureties  to  answer  the  same,  and  in  de- 
fault to  be  committed  :  by  sec.  42,  if  any  offender  be  in  prison  for  want  of  bail,  a  copy  of 
the  indictment  or  information  may  be  delivered  to  the  gaoler  with  a  notice  of  trial  and 
proceedings  had  thereon. 

(g)  This  provision  would  probably  be  held  to  extend  only  to  assaults  upon  officers 
when  in  the  execution  of  their  duty.  If,  therefore,  upon  an  indictment  containing  counts 
for  assaulting  an  ofiicer  in  the  execution  of  his  duty,  and  for  a  common  assault,  the  jury 
were  to  acquit  on  all  the  counts  except  on  that  for  the  common  assault,  the  judgment 
would  be  arrested  if  the  venue  were  laid  in  any  county  except  that  in  which  the  assault 
was   committed:  Rex  v.  Cartwright,  4  T.  R.  490,  ante^  p    182. 

(r)  Some  of  the  provisions  of  this  Act  are  repealed  by  the  4  &  5  Will.  4,  c.  51,  and  the 
4  k  b  Vict.  c.  20,  but  not  the  provisions  above  set  forth.     C  S.  G. 
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due  execution  of  his  duty,  or  upon  any  person  acting  in  aid  of  such  officer,  the 
Court  mny  sentence  the  offender  to  the  same  punishment  as  is  provided  by  law  for 
an  assault  upon  a  peace  officer  or  revenue  officer  in  the  due  execution  of  his  duty, 
and  shall  have  the  same  power  as  in  cases  of  such  last-mentioned  assault  to  order 
payment  of  the  costs  and  expenses  of  the  prosecution."  And  by  the  14  &  15  Vict, 
c.  105,  s.  18,  the  preceding  clause  is  extended  to  ^^an  assault  upon  any  person  in- 
cluded under  the  word  *  officer '  in  the  4  &  5  Will.  4,  c.  76,  or  upon  any  other 
person  acting  in  his  aid '"  and  by  sec.  109  of  the  last-mentioned  Act,  the  term 
"officer"  includes  "  any  clergyman,  schoolmaster,  person  duly  licensed  to  practise  as 
a  medical  man,  vestry  clerk,  treasurer,  collector,  assistant  overseer,  governor,  master 
or  mistress  of  a  workhouse,  or  any  other  person  who  shall  be  employed  in  any  parish 
or  union  in  carrying  this  Act  or  the  laws  for  the  relief  of  the  poor  into  execution, 
and  whether  performing  one  or  more  of  the  above-mentioned  functions." 

We  have  seen  that  by  the  14  &  15  Vict.  c.  19,  s.  11,(«)  any  person  whatsoever 
may  apprehend  any  person  who  shall  be  found  committing  any  indictable  offence  in 
the  night,  and  may  convey  or  deliver  him  to  any  constable  or  peace  officer  in  order 
to  hiB  being  conveyed,  as  soon  as  reisonably  may  be,  beforo  a  justice  of  the  peace, 
♦lO^m  *^  ^®  dealt  with  according  to  law;  and  by  sec.  12,  *"  if  any  person  liable 
-^  to  be  apprehended  under  the  provisions  of  this  Act,  shall  assault  or  offer 
any  violence  to  any  person  by  law  authorized  to  apprehend  or  detain  him,  or  to  any 
person  acting  in  his  aid  or  assistance,  every  such  offender  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  be  liable  to  be  imprisoned,  with  or 
without  hard  labor,  for  any  term  not  exceeding  three  years." 

By  the  24  &  25  Vict.  o.  100,  s.  66,  "Any  constable  or  peace  officer  may  take 
into  custody,  without  a  warrant,  any  person  whom  he  shall  find  lying  or  loitering  in 
any  highway,  yard,  or  other  place  during  the  night,  and  whom  he  shall  suspect  of 
having  committ4}d,  or  being  about  to  commit,  any  felony  in  this  Act  mentioned,  and 
shall  take  such  person  as  soon  as  reasonably  may  he  before  a  justice  of  the  peace, 
to  be  dealt  with  according  to  law."(^) 

If  any  person  were  to  assault,  obstruct,  or  resist  any  constable  or  peace  officer 
whilst  apprehending  any  other  person  under  the  preceding  section,  the  person  so 
offending  would  be  punishable  under  sec.  38.(u) 
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OF  MAIMING,  ETC.,  BY  THE  FURIOUS   DRIVING,  ETC.,  OF  COACHMEN. 

By  the  24  &  25  Vict.  c.  100,  s.  35,  "  Whosoever,  having  the  charge  of  any  car- 
riage or  vehicle^  shall,  by  wanton  or  furious  driving  or  racing,  or  other  wilful  mis- 
conduct, or  by  wilful  neglect,  do  or  cause  to  be  done  any  bodily  harm  to  any  person 
whatsoever,  shidl  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor."(a) 

By  the  7  &  8  Geo.  4,  c.  75,  s.  38,  every  person  convicted  of  working  or  navigat- 
ing any  wherry,  boat,  or  other  vessel  licensed  to  carry  persons  or  passengers  on  the 
river  Thames,  in  which  any  greater  number  of  persons  or  passengers  shall  be  taken 

(«)  Ante^  p.  648. 

(t)  This  clause  is  taken  from  the  9  i^  10  Vict.  c.  25,  sees.  13  k  14,  and  extended  to  all 
the  felonies  under  this  Act. 

(u)  Antey  p.  1039. 

{a)  This  clause  is  taken  from  the  1  Geo.  4,  c.  4,  which  was  confined  to  stage-coaches 
and  public  carriages,  and  to  the  wanton  and  furious  driving  or  racing,  or  wilful  miscon- 
duct of  coachmen  and  others  having  the  charge  of  such  coaches  or  carriages.  The  pres- 
ent section  includes  all  carriages  and  vehicles,  and  extends  also  to  wilful  neglect.  As  to 
the  meaning  of  the  term  <<  wilful,"  see/K>«/,  p.  1059.  As  to  counsellors  and  abettors,  see 
sec.  67,  antfj  p.  881.  As  to  hard  labor,  see  ante^  p.  900.  As  to  fine  and  sureties  see  ante^ 
p.  900.    The  Act  extends  to  Ireland,  but  not  to  Scotland. 
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or  carried  than  are  allowed  to  be  carried  therein,  in  case  any  one  or  more  of  them 
shall  by  reason  thereof  be  drowned,  besides  being  liable  to  be  punished  for  a  misde- 
meanor, is  disfranchised  and  not  allowed  at  any  time  thereafter  to  work,  row,  or 
navigate  any  wherry,  boat,  or  other  vessel,  or  to  enjoy  any  of  the  privileges  of  a 
freeman  of  the  company  of  "  The  Master,  Wardens,  and  Commonalty  of  Watermen 
and  Lightermen  of  the  River  Thames." 


♦CHAPTER  THE  TWELFTH.  [*1062 

OF  setting  spring  guns,  etc. 

By  the  24  &  25  Vict  c.  100,  s.  31,  "  Whosoever  jshall  set  or  place,  or  cause  to  be 
set  or  placed,  any  spring  gun,  man  trap,  or  other  engine  calculated  to  destroy  human 
life  or  inflict  grievous  bodily  harm,  with  the  intent  that  the  same  or  whereby  the 
same  may  destroy  or  inflict  grievous  bodily  harm  upon  a  trespasser  or  other  person 
coming  in  contact  therewith,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude 
for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labor;  and  whosoever  shall  knowingly  and  wilfully  per- 
mit any  such  spring  gun,  man  trap,  or  other  engine  which  may  have  been  set  or 
placed  in  any  place  then  being  in  or  afterwards  coming  into  his  possession  or  occu- 
pation by  some  other  person,  to  continue  so  set  or  placed,  shall  be  deemed  to  have 
set  and  placed  such  gun,  trap,  or  engine  with  such  intent  as  aforesaid :  Provided 
that  nothing  in  this  section  contained  shall  extend  to  make  it  illegal  to  set  or  place 
any  gin  or  trap  such  as  may  have  been  or  may  be  usually  set  or  placed  with  the  in- 
tent of  destroying  vermin :  Provided  also,  that  nothing  in  this  section  shall  be 
deemed  to  make  it  unlawful  to  set  or  place,  or  cause  to  be  set  or  placed,  or  to  be 
continued  set  or  placed,  from  sunset  to  sunrise,  any  spring  gun,  man  trap,  or  other 
engine  which  shall  be  set  or  placed,  or  caused  or  continued  to  be  set  or  placed,  in  a 
dwelling  house,  for  the  protection  thereof."(a) 

The  setting  dog-spears  in  a  wood  is  not  an  illegal  act  at  common  law,  and  it  was 
not  rendered  so  by  the  7  &  8  Oteo,  4,  c.  18.  Where,  therefore,  a  declaration  stated 
that  there  was  a  public  footpath  through  a  wood,  and  that  the  defendant  unlawfully 
set  a  dug-spear,  being  an  engine  calculated  to  do  grievous  bodily  harm,  as  well  to 
the  liege  subjects  as  to  their  dogs,  near  to  the  said  footway ;  by  means  whereof  the 
plaiutifl^'s  dog,  whilst  in  pursuit  of  a  rabbit,  ran  upon  the  spear  and  was  wounded; 
and  the  plea  alleged  that  the  spear  was  set  for  the  purpose  of  preserving  the  game ; 
it  was  hold  that  the  plea  was  good ;  for  the  setting  of  dog-spears  is  not  an  illegal 
act  in  itself,  nor  was  it  rendered  such  by  the  7  &  8  Geo.  4,  c.  18,  and,  although,  it 
was  admitted  bv  these  pleadings  that  the  spear  was  calculated  to  do  grievous 
bodily  harm  to  human  beings;  still  it  did  not  appear  to  have  been  set  with  that 
intention.(6) 

"'So  where  in  an  action  on  the  7  &  8  Geo.  4,  c.  18,  for  unlawfullv  setting  p^« ^.q 
an  engine  calculated  to  do  grievous  bodily  harm,  it  appeared  that  the  plain-  ^ 
tiff  went  at  night  into  the  defendant  s  garden  and  searched  among  some  bushes  for 
a  fowl,  and  while  so  engaged  he  came  in  contact  with  a  wire  which  caused  a  loud 
explosion,  whereby  the  plaintiff  was  knocked  down,  and  slightly  injured  in  his  face 
and  eyes ;  but  there  was  no  evidence  to  show  what  was  the  nature  of  the  engine  or 
of  the  substance  which  caused  the  explosion ;  it  was  held  that  it  was  not  enough 
that  the  instrument  was  one  calculated  to  create  alarm,  but  that  it  must  be  calcu- 
lated to  destroy  human  life,  or  to  inflict  grievous  bodily  harm.(c) 

(a)  This  clause  is  framed  from  the  1  k  B  Geo.  4,  o.  18,  with  some  slight  verbal  altera- 
tions. As  to  counsellors  and  abettors,  see  sec.  67,  ante^  p.  881.  As  to  bard  labor,  see 
ante,  p.  900.  As  to  fine  and  sureties,  see  anUf  p.  900.  The  Act  extends  to  Ireland,  but 
not  to  Scotland. 

(b)  Jordin  v.  Crump,  8  M.  &  W.  782. 

(e)  Wootton  v.  Dawkins,  2  0.  B.  (K.  S.)  412  (89  E.  C.  L.  VL\ 


1054  Of  Offences  relating  to  [book  hi. 


*1054]  *CHAPTER  THE  THIRTEENTH. 

OF  OFFENCES   EELATINO   TO  RAILWAYS  AND   RAILWAY  TRAINS. 

Altuougii,  perhaps,  it  may  be  departing  from  a  strictly  accurate  distribution  of 
offences  to  collect  the  clauses  creating  offences  relating  to  railways  and  railway 
trains  in  one  chapter,  yet,  as  such  a  course  appears  to  be  likely  to  be  of  more  prac- 
tical utility,  it  has  been  adopted. 

By  the  3  &  4  Vict.  c.  97,  general  provisions  are  made  for  the  regulation  of  rail- 
ways, and  by  sec.  13,  "  It  shall  be  lawful  for  any  officer  or  agent  of  any  railway 
company,  or  for  any  special  constable  duly  appointed,  and  all  such  persons  as  they 
may  call  to  their  assistance,  to  seize  and  detain  any  engine  driver,  guard,  porter,  or 
other  servant  in  the  employ  of  such  company  who  shall*  be  found  drunk  while  em- 
ployed upon  the  railway,  or  commit  any  offence  against  any  of  the  by-laws,  rules, 
or  regulations  of  such  company,  or  shall  wilfully,  maliciously,  or  negligently  do  or 
omit  to  do  any  act  whereby  the  life  or  limb  of  any  person  passing  along  or  being 
upon  the  railway  belonging  to  such  company,  or  the  works  thereof  respectively, 
shall  be  or  might  be  injured  or  endangered,  or  whereby  the  passage  of  any  of  the 
engines,  carriages,  or  trains  shall  be  or  might  be  obstructed  or  impeded,  and  to 
convey  such  engine  driver,  guard,  porter,  or  other  servant  so  offending,  or  any 
person  counselling,  aiding,  or  assisting  in  such  offence,  with  all  convenient  despatch, 
before  some  justice  of  the  peace  for  the  place  within  which  such  offence  shall  be 
committed,  without  any  other  warrant  or  authority  than  this  Act ;  and  every  such 
person  so  offending,  and  every  person  counselling,  aiding,  or  assisting  therein  as 
aforesaid,  shall,  when  convicted  before  such  justice  as  aforesaid  (who  is  hereby  au- 
thorized and  required,  upon  complaint  to  him  made,  upon  oath,  without  information 
in  writing,  to  take  cognizance  thereof,  and  to  act  summarily  in  the  premises),  in  the 
discretion  of  such  justice,  be  imprisoned,  with  or  without  hard  labor,  for  any  term 
not  exceeding  two  calendar  months,  or,  in  the  like  discretion  of  such  justice,  shall 
for  every  such  offence  forfeit  to  Her  Majesty  any  sum  not  exceeding  ten  pounds, 
and  in  default  of  payment  thereof  shall  be  imprisoned,  with  or  without  hard  lahor 
as  aforesaid,  for  such  period,  not  exceeding  two  calendar  months,  as  such  justice 
shall  appoint ;  such  commitment  to  be  determined  on  payment  of  the  amount  of  the 
penalty ;  and  every  such  penalty  shall  be  returned  to  the  next  ensuing  Court  of 
Quarter  Sessions  in  the  usual  manner.'* 

Sec.  14.  *'  Provided  always,  and  be  it  enacted,  that  (if  upon  the  hearing  of  any 
such  complaint  he  shall  think  fit)  it  shall  be  lawful  for  such  justice,  instead  of  de- 
ciding upon  the  matter  of  complaint  summarily,  to  commit  the  person  or  persons 
*1 05^1  charired  *with  such  offence  for  trial  for  the  same  at  the  Quarter  Sessions 
-*  for  the  county  or  place  wherein  such  offence  shall  have  been  committed, 
and  to  order  that  any  such  person  so  committed  shall  be  imprisoned  and  detained 
in  any  of  Her  Majesty's  gaols  or  houses  of  correction  in  the  said  county  or  place 
in  the  meantime,  or  to  take  bail  for  his  appearance,  with  or  without  sureties,  in  his 
discretion ;  and  every  such  person  so  offending,  and  convicted  before  such  Court  of 
Quarter  Sessions  as  aforesaid  (which  said  Court  is  hereby  required  to  take  cogni- 
zance of  and  hear  and  determine  such  complaint),  shall  be  liable,  in  the  discretion 
of  such  Court,  to  be  imprisoned,  with  or  without  hard  labor,  for  any  term  not  ex- 
ceeding two  years." 

Sec.  31-  *' Wherever  the  word  •  railway*  is  used  in  this  Act  it  shall  be  construed 
to  extend  to  all  railways  constructed  under  the  powers  of  any  Act  of  Parliament, 
and  intended  for  the  conveyance  of  passengers  in  or  upon  carriages  drawn  or  im- 
pelled by  the  power  of  steam  or  by  any  other  mechanical  power;  and  wherever  the 
word  '  company'  is  used  in  this  Act  it  shall  be  construed  to  extend  to  and  include 
the  proprietors  for  the  time  being  of  any  such  railway,  whether  a  body  oorporate  or 
individuals,  and  their  lessees,  executors,  administrators,  and  assigns,  unless  the  sub- 
ject or  context  be  repugnant  to  such  construction." 

By  the  24  &  25  Vict.  c.  100,  s.  32,  '^  Whosoever  shall  tailaw/uUjf  and  malidoosly 
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put  or  throw  upon  or  across  auy  railway  any  wood,  stone  or  other  matter  or  thing, 
or  shall  unlaw/ulfy  and  maliciously  take  up,  remove,  or  displace  any  rail,  sleeper,  or 
other  matter  or  thing  belonging  to  any  railway,  or  shall  unlawfully  and  maliciously 
turn,  move,  or  divert  any  points  or  other  machinery  belonging  to  any  railway,  or 
shall  unlaicfully  and  maliciously  make  or  show,  hide  or  remove,  any  signal  or  light 
upon  or  near  to  any  railway,  or  sKall  urdawfvXly  and  maliciously  do  or  cause  to  be 
dune  any  other  matter  or  thing,  with  intent,  in  any  of  the  cases  aforesaid,  to  endan- 
ger the  safety  of  any  person  travelling  or  being  upon  such  railway,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three 
years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whip- 

ping.'X'O 

Sec.  33.  *^  Whosoever  shall  unlawfully  and  maliciously  throw,  or  cause  to  fall  or 

strike,  af,  against,  into,  or  Upon  any  engine,  tender,  carriage,  or  truck  used  upon 
any  railway,  any  wood,  stone,  or  other  matter  or  thing,  with  intent  to  injure  or  en- 
danger the  safety  of  any  person  being  in  or  upon  such  engine,  tender,  carriage,  or 
truck,  or  in  or  upon  any  other  engine^  tender^  carriage  or  truck  of  any  train  of 
ichich  such  first-mentioned  engine^  tender^  carriage^  or  truck  shall  form  part,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  ^less  r^ciARg 
than  three  yenrs^-or  to  be  imprisoned  for  any  term  not  exceeding  two  ^ 
years,  with  or  without  hard  labor."(i) 

Sec.  34.  *^  Whosoever,  by  any  unlawful  act,  or  by  any  wilful  omission  or  ne* 
gleet,  shall  endanger,  or  cause  to  be  endangered,  the  safety  of  any  person  conveyed 
or  being  in  or  upon  a  railway,  or  shall  aid  or  assist  therein,  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labor.(c) 

By  the  24  &  25  Vict.  c.  97,  s.  35,  "  Whosoever  shall  unlawfully  and  maliciously 
put,  place,  cast,  or  throw  upon  or  across  any  railway  any  wood,  stone,  or  other  mat- 
ter or  thing,  or  shall  unlawfully  and  maliciously  take  up.  remove,  or  displace  any 
rail,  sleeper,  or  other  matter  or  thing  belonging  to  any  railway,  or  shall  unlawfully 
and  maliciously  turn,  move,  or  divert  any  points  or  other  machinery  belonging  to 
any  railway,  or  shall  unlawfully  and  maliciously  make  or  show,  hide  or  remove,  any 
signal  or  light  upon  or  near  to  any  railway,  or  shall  unlawfully  and  maliciously 
do  or  cause  to  be  done  any  other  matter  or  thing,  with  intent,  in  any  of  the  cases 
aforesaid,  tt)  obstruct,  upset,  overthrow,  injure,  or  destroy  any  engine,  tender,  car- 
riage, or  truck  using  such  railway,  shall  be  guilty  of  felony,  and  being  convicted 

(</)  This  clause  is  taken  from  the  14  k  15  Vict.  c.  19,  b.  6,  and  the  word  "  unlawfnlly" 
is  substituted  for  <'  wilfully"  throughout.  As  to  principals  in  the  second  degree,  and  ac- 
cessories, see  sec.  67,  ante,  p.  881.  As  to  hard  labor,  see  ante,  p.  900.  As  to  whipping, 
see  ante,  p.  900.  As  to  sureties,  see  ante,  p.  900.  The  Act  extends  to  Ireland,  but  not  to 
Scotland. 

(h)  This  clause  is  taken  from  the  14  k  15  Vict.  c.  19,  s.  7.  The  word  "  nnlawfully"  is 
substituted  for  "  wilfully."  The  introduction  of  the  word  ''  at"  extends  this  clause  to 
cases  where  the  missile  fails  to  strike  any  engine  or  carriage.  The  other  words  in  italics 
were  introduced  to  meet  cases  where  a  person  throws  into  or  upon  one  carriage  of  a  train, 
when  he  intended  to  injure  a  person  being  in  another  carriage  of  the  same  train,  and 
similar  cases.  In  Keg.  v.  Court,  6  Cox  C.  C.  202,  the  prisoner  was  indicted  for  throwing 
a  stone  a^rainst  a  tender  with  intent  to  endanger  the  safety  of  persons  on  the  tender,  and 
it  appeared  that  the  stone  fell  on  the  tender,  but  there  was  do  person  on  it  at  the  time, 
and  it  was  held  that  the  section  was  limited  to  something  thrown  upon  an  engine  or 
carriafi^e  having  some  person  therein,  and  consequently  that  no  offence  within  the  statute 
was  proved,  but  this  case  would  clearly  come  within  this  clause.  As  to  hard  labor,  kc,^ 
see  tiie  last  note. 

(c)  This  clause  is  taken  from  the  Z  k  A  Vict,  c  97,  s.  15,  the  words  of  which  were,  any 
person  who  "  shall  wilfully  do,  or  cause  to  be  done,  anything  in  such  a  manner  as  to  ob- 
struct any  engine  or  carriage  using  any  railway,  or  to  endanger  the  safety  of  persons  con- 
veyed in  or  upon  the  same."  The  present  clause  extends  to  any  aniawfal  act  and  any 
wilful  omission  or  neglect.  As  to  counsellors  and  abettors,  see  sec.  67,  ante,  p.  881.  At 
to  hard  labor,  see  ante,  p.  900.     As  to  fine  and  sureties,  see  ante^  p.  800. 
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thereof  shall  he  liahle,  at  the  discretion  of  the  Court,  to  he  kept  in  penal  servituile 
for  life  or  for  any  term  not  less  than  three  years— or  to  be  imprisoned  for  any  term 
not  excei>din<r  two  years,  with  or  without  hard  labor,  and,  if  a  male  uuder  the  age 
of  sixU^en,  with  or  without  whippinp."(^/ ) 

Sec.  J>G.  "  Whosoever,  Ay  anif  unfairful  art,  or  hy  ant/  wilful  omission  or  firt/lert, 
shall  o))struet  or  ntttiif  to  Itc  ohstrurted  any  engine  or  carriage  msing  any  railway,  or 
shall  aid  or  assist  therein,  shall  be  guilty  of  a  misdemeanor,  and  being  conTicted 
thereof  sliall  be  liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for  any  tenn 
not  exceeding  tw(»  years,  with  or  without  hard  labor."(0 

*1 0^*71  **^^'c.  157.  "  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  throw 
J  down,  dtaatroy,  injure,  or  remove  any  battery,  machinery,  wire,  cable,  post, 
or  other  matter  or  thing  whaU^)ever,  being  part  of  or  being  used  or  employed  in  or 
about  any  ehn'tric  (»r  magnetic  telegraph,  or  in  the  working  thereof,  or  shall  unlaw- 
fully and  maliciously  prevent  or  obstruct  in  any  manner  whatsoever  the  sending, 
conveyance,  or  delivery  of  any  communication  by  any  such  telegraph,  shall  be  guilty 
of  a  niiHdenioaiior.  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
bard  labor:  Provided  that  if  it  shall  appear  to  any  justice,  on  the  examination  of 
any  person  charged  with  any  offence  against  this  section,  that  it  is  not  expedient  to 
the  ends  of  justice  that  the  same  should  be  prosecuted  hy  indictment,  the  justice 
may  pro(*eed  sunmiarily  Uy  hear  and  determine  the  same,  and  the  offender  shall,  on 
oonvicticm  thereof,  at  the  discretion  of  the  justice,  either  be  committed  t  >  the  c«iDi- 
mon  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned 
and  ke]>t  to  hard  labor,  for  any  term  not  exceeding  three  months,  or  else  shall 
forfeit  and  pay  such  sum  of  money  not  exceeding  ten  pounds  as  to  the  justice  shall 
seem  meet."(/) 

Sec.  3S.  *'  Whosoever  shall  unlawfully  and  maliciously,  by  any  overt  act,  attempt 
to  Commit  any  of  the  offences  in  the  hist  preceiling  section  mentioned,  shall,  on  con- 
victi(»n  thenM)f  before  a  justice  of  the  |>eace,  at  the  discretion  of  the  justice,  either 
be  committed  to  the  common  gaol  or  house  of  correction,  there  to  be  imprisoned 
only,  or  to  he  imprisi^ned  and  kept  to  hard  labor,  for  any  term  not  exceeding  thrc: 
months,  or  else  shall  forfeit  and  pay  such  sum  of  money  not  exceeding  ton  ixiunds 
as  to  the  justice  shall  seem  u\exitJ\g) 

Set*  the  26  &  27  Vict.  c.  112,  "An  Act  to  regulate  the  Exercise  of  Powers  under 
Special  Acts  for  the  Construction  and  Maintenance  of  Telegraphs,''  for  the  general 
provisions  as  U\  such  telegraphs. 

Upon  an  indictment  on  the  3  &  4  Vict.  c.  97.  s.  15,  it  appeared  that  the  railway 
was  constructiHl  under  an  Act  of  Parliament,  and  was  intended  for  the  conveyance 
of  pai^sengers  in  carriages  drawn  by  steam,  but  at  the  time  of  the  offence  the  cod- 
veyanc^  of  piissi'ngers  for  hire  had  not  commenceil,  and  the  traffic  wsu  confined  to 
the  carriage  of  materials  and  workmen.  A  railway  truck  was  placed  by  the  prisrtncre 
across  the  railway  so  as  to  obstruct  the  passage  of  any  carriage  and  endanger  the 
safety  of  persons  ct)nveyed  therein,  but  its  position  was  discovered,  and  it  was  re- 
moved hefore  any  collision  occurred ;  it  was  objected  that  the  case  was  not  within 

{il)  This  clause  is  tAkvn  from  the  14  &  15  Vict.  c.  19,  s.  6,  and  '<  unlAwfully"  is  sub- 
Btitiitcil  for  "  wilfully"  tliroughout.  As  to  principals  in  the  second  degree,  and  accessoriei, 
hard  labor,  whipping,  and  sureties,  see  ante,  pp.  4,  5. 

{e\  This  cliiu>-<;  is  taken  from  the  3  &  4  Vict.  c.  97,  s.  15.  See  note  (r)  supra.  As  to 
counsellors  and  abettors,  hard  labor,  fine,  and  sureties,  see  <rn/«,  pp.  4,  5. 

(/)  This  clanse  is  new.  It  consists  of  two  branches.  The  first  provides  afrainst  in- 
jurie.s  to  any  battery  or  other  thing  used  in  electric  telegraphs.  The  second  provides 
against  the  preventing  or  obstructing  communications  by  such  telegraphs:  and  these 
oftV'nce.s  are  made  misdemeanors ;  but  as  it  was  foreseen  that  there  may  be  malicious 
injuries,  which  would  fall  within  the  first  part  of  this  clause,  of  too  trifling  a  character 
to  deserve  so  severe  a  punishment,  it  was  thought  fit  to  empower  any  ju*iloe,  who  is  of 
opinion  that  it  is  not  expedient  to  the  ends  of  justice  that  the  offence  should  be  prosecated 
by  indictment,  summarily  to  convict  the  offender.  As  to  counsellors  and  abettors,  hard 
labor,  fine,  and  sureties,  see  antf.  pp.  4,  5.  The  summary  proceedings  may  be  in  Eagland 
under  the  11  A  12  Vict.  c.  43,  and  in  Ireland  under  the  14  &  15  Vict.  c.  93. 

(,'/)  Tliis  clause  is  new,  and  provides  against  attempts  to  commit  the  offences  created 
by  the  lust  section.     As  to  the  proceedings  on  this  section  see  the  last  note. 
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the  aatute — 1st,  bccauisc  the  railway  was  not  used  for  the  conveyance  of  passengers 
for  Ure ;  2dly,  because  no  actual  obstruction  took  place ;  but,  upon  a  case  reserved, 
it  ws  ]\M  that  the  *case  was  within  tlie  statute.  It  must  be  asHumed  that  r-^^  r.mQ 
the  .^ilway  was  completed,  and  that  all  that  required  to  be  done  Wits  to  ^ 
opeu  it  for  the  public  traffic.  The  prisoners  did  put  an  obstruction  on  the  line, 
and  bhcy  put  it  in  such  a  position  as  to  endanger  the  safety  of  tlie  persons  conveyed. 
Theca^e  therefore  came  within  both  branches  of  the  section ;  there  was  an  obstruc- 
tion put  on  the  line,  and  it  was  put  so  as  to  endanger  the  safety  of  the  persons  con- 
veyed. It  was  contended  that  there  could  be  no  obstruction  until  some  train  were 
absolutely  obstructed ;  but  such  a  construction  could  not  be  maintained.  The  object 
of  the  Legislature  was  obviously  to  prevent  any  disaster  to  those  using  the  railway, 
and  to  punish  those  who  put  obstructions  in  such  a  manner  as  was  likely  to  cause 
such  disaster.  The  case  was,  therefore,  within  the  intention  of  statute ;  and  though, 
in  the  ordinary  course  of  things,  it  would  generally  be  after  the  railway  was  fully 
opea<i<l  that  the  public  re<}uired  to  be  protected,  yet  an  obstruction  before  that  time 
was  vitliin  the  mischief  as  well  as  the  words  of  the  8tatute.(A) 

Ob  an  indictment  on  the  3  &  4  Vict.  c.  96,  s.  15,  for  throwing  a  stone  upon  a 
railimy  in  such  manner  as  thereby  to  endanger  the  safety  of  one  i}.  C.  and  of  divers 
other  persons  being  conveyed  on  the  engines  and  carriages  then  using  the  railway, 
it  q^peared  that  the  defendant  was  on  a  bridge  over  the  railway,  and  let  drop  a 
stoMi  on  u  train  that  was  passing ;  the  stone  was  a  thin  flat  stone,  about  twice  the 
thickness  of  a  biscuit;  and  the  train  was  travelling  at  the  rate  of  about  fifteen  miles 
an  hour.  The  railway  was  opened  in  January  1845,  but  no  Act  of  Parliament  was 
obtained  until  the  July  following.  It  was  objected  on  the  interpretation  clause,  sec. 
2 !,(/</> )  that  this  railway  was  not  constructed  under  an  Act  of  Parliament;  but 
Akicrson,  B.,  held  that  the  effect  of  that  clause  was  to  extend  and  not  to  weaken 
the  effect  of  section  15.(/)  And  his  Lordship  told  the  jury,  "there  are  two  propo- 
sitions for  you  to  consider : — First,  did  the  defendant  wilfully  cast  or  drop  this  stone 
on  the  railway  ?  and  secondly,  did  the  casting  that  stone  on  the  railway  in  the  man- 
ner in  which  it  was  cast  endanger  the  safety  of  any  of  the  persons  travelling  on  the 
railway  at  that  time  ?  If  you  are  satisfied  on  both  these  points,  he  is  guilty.  If 
the  diti'endant  had  this  stone  in  his  hand  at  ^he  time  when  the  train  was  passing, 
and  it  dropped  accidentally  from  his  hand  on  the  railway,  you  should  acquit  him ; 
ftr  that  which  occurs  by  accident  cannot  bo  said  to  be  wilful.  Should  you  think 
that  the  defendant  did  cast  the  st<me  on  the  railway  wilfully,  the  next  question  is, 
was  it  Ciist  there  by  him  under  such  circumstances  as  to  endanger  the  safety  of  G. 
C.,  the  *ruard,  the  engineer,  or  any  of  the  passengers  or  persons  in  the  carriages? 
Now  that  would  depend  very  much  on  the  rate  at  which  the  train  was  proceeding 
at>  the  time,  and  the  weight  and  the  size  of  the  stone  dropped.  The  ftirmer  is  mate- 
rial, Ifecuuse  it  is  the  same  thing  whether  I  throw  a  stone  at  your  head  or  you  run 
.your  hciid  ugsiinst  the  stone.  If,  therefore,  the  train  were  coming  along  at  the  rate 
of  fifteen  miles  an  hour,  it  would  strike  with  that  velocity  a  '''stone  that  r^iein^q 
meets  it.  You  might  drop  a  stone  on  a  broad-wheeled  wagon  without  '- 
doing  any  harm ;  but  it  may  be  very  different  where  you  drop  it  on  a  machine 
going  at  un  enormous  rate.  Suppose  a  p<'issengGr  in  this  traui,  going  at  the  rate  of 
fiftA.H.*n  miles  an  hour,  had  put  his  head  out  of  the  window,  or  the  guard  were  to  do 
so,  which  his  duty  might  render  necessary,  a  blow  from  a  stone  of  this  size  and 
weight  certiiiiily  might  endanger  his  safety."  The  jury  found  that  the  defendant 
foolishly  dropped  the  stone  on  the  railway,  but  not  with  the  intention  of  doing  any 
injury;  Aldorson,  13. :  ''The  intention  of  the  prisoner  in  dropping  the  stone  is  not 
the  ((UL^tion.  It  is, '  did  he  purposely  drop  the  stone  on  the  railway,  and  would  the 
effect  of  the  stijne's  being  so  dropped  be  to  endanger  the  safety  of  the  persons  on 
the  railway.'  '\k) 

(h)  Reg.  V.  Bradford,  Bell  C.  C.  2C8. 

(hh)  Ante,  p.  1053. 

(ij  Antf,  p.  1050,  note  (r).  Alderson,  B.,  said  it  would  have  bcea  wi<ier  if  a  count  had 
been  inserted  at  common  law  for  throwini;  a  stone  at  a  railway  carriage,  which  is  an 
oflfence  iit  coin  in  on  law. 

{k)  lUg.  r.  Bowray,  10  Juriat  211. 
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Where  on  an  indictment  under  the  3  &  4  Vict.  c.  97,  s.  15,  it  appeared  that 
large  quantities  of  earth  and  rubbish  were  found  placed  across  the  railway,  an  I  the 
prosecutor's  case  was  that  this  had  been  done  by  the  defendant  wilfully  and  in  or^er  to 
obstruct  the  use  of  the  railway ;  and  the  defendant's  case  was,  that  the  earth  aad 
rubbish  had  bt^en  accidentally  dropjied  on  the  railway ;  Maule.  J.,  told  the  }uTy, 
that  if  the  rubbish  had  been  dropped  on  the  rails  by  mere  accident,  the  defendant 
was  not  guilty  ;  but  "  it  was  by  no  means  necessary,  in  order  to  bring  the  cas*.*  within 
this  Act,  that  the  defendant  should  have  thrown  the  rubbish  on  the  ruils  exprs^T 
with  the  view  to  upset  the  train  of  carriages.  If  the  defendant  designedly  pliced 
these  substances,  having  a  tendency  to  produce  an  obstruction,  not  caring  whether 
they  actually  impeded  the  carriages  or  not,  that  was  a  case  within  the  Act."  And 
on  the  jury  asking**  what  was  the  meaning  of  the  term  *  idV/f////  used  in  the 
statute?''  the  learned  Judge  added,  "he  should  consider  the  act  to  have  been 
tcilfnUtf  done,  if  the  defendant  placed  the  rubbish  on  the  line,  knowing  that  i*  vas 
a  sul>stance  likely  to  produce  an  obstruction;  if,  for  instance,  he  had  done^n  in 
order  to  throw  upon  the  company's  oflBcers  the  necessary  trouble  of  removinr  the 
rubbi8h."(0 

On  an  information  under  a  railway  Act  for  throwing  stones  on  the  railway  and 
wilfully  obstructing  the  free  passage  ttf  the  railway,  it  appeared  that  the  acts  ffere 
done  by  persons  eujployed  by  the  defendant  to  rejiair  a  wall  between  the  mi  way 
and  his  premises,  and  that  on  one  occasion,  the  defendant,  being  prcijent.  told  the 
men  to  go  on,  and  this  was  held  sufficient  evidence  to  warrant  the  justices  in  «i>i- 
vieting  the  defendant. (m") 

In  a  case  upon  the  3  &  4  Vict.  c.  97,  s.  15,  it  was  strongly  intimated  that  tbe 
neglect  of  a  driver  and  stoker  of  an  engine  to  keep  a  good  IcKik-rtut  for  signh, 
according  to  the  rules  of  the  railway  company,  whereby  a  collision  occarred.  sad 
the  safety  of  the  passengers  was  endangered,  was  not  an  offence  withia  the  l^tb 
section  of  that  Act.(n) 

♦lOroi       ^^"  ""  indictment  under  the  14  &  15  Vict.  c.  19,  s.  6,  for  '''maliciouih 
^   placing  a  stone  upon  a  railway  with  intent  to  obstruct  the  carriages  tra\?i% 
ling  thereon,  it  appeared  that  the  prisoners,  two  boys,  were  seen   to  gci  upon  tW 
railway,  and  whilst  one  held  the  lever  by  which  the  points  were  turned,  bc»  as  ^ 
separate  two  portions  of  the  rails,  the  other  dropped  a  stone  between  them,  sn  « 
to  keep  them  separated ;  the  result  would  have  been,  had  the  act  not  been  detectei. 
that  the  carriages  would  have  been  thrown  off  the  mil.     No  motive  was  saggcstci 
except  that  of  wanton  mischief.     The  jury  were  told  that  it  was  not  nceesKiry  thtt 
the  prisoners  should  have  entertained  any  feeling  of  malice  against  the  railwuT 
company,  or  against  any  person  travelling  upon  it;  it  was  quite  enough  to  supp<>n 
the  charge  if  the  act  was  dune  mischievously,  and  with  the  view  to  cause  au  obtstruc- 
tion  of  a  train.(o) 

The  prisoner  was  indicted  on  the  14  &  15  Vict.  c.  19,  ss.  6,  7.  for  malioioiish 
throwing  a  torch  at  a  railway  truck  with  intent  in  one  count  to  injure  it,  in  another 
to  endanger  the  safety  of  persons  travelling  in  the  truck ;  there  wiis,  however,  no 
one  on  the  truck,  upon  which  the  prisoner  let  the  torch  fall;  and  Cliamiel,  B.,  held 
that  there  was  no  evidence  to  support  the  second  count.(  p) 

On  an  indictment  on  the  14  &  15  Vict.  c.  19,  s.  7,  for  maliciously  throwing  a 
stone  into  a  railway  carriage  with  intent  to  endanger  the  safety  of  any  pennon  in  it, 

(/)  Reg.  r.  Holroyd,  2  M.  &  Rob.  339. 

(w)  Roberts  r.  Preston,  9  C.  B.  (N.  S.),  208  (99  E.  C.  L.  R.). 

(w)  Rog.  r.  Pardcnton,  6  Cox  C.  U.  247,  Creswell  and  Williams,  JJ.  But  the  words  of 
that  flection  were,  "every  person  who  shall  wilfully  do,  or  cause  to  be  done,  anv  thing."' 
Ac.     See  note  (c),  ante.y  p.  1056. 

(o)  Reg.  V.  Upton,  Greaves'  Campb.  Acts  92;  5  Cox  C.  C.  298,  Wightumn,  J. 

(p)  Reg.  P.  Sanderson,  1  F.  &  F.  37.  See  Reg.  v.  Court,  ante,  p.  105G.  note  lb).  It  ia 
reported  to  have  been  objected  that  the  words  "  matter  or  thing"  were  ey'u^dcm  gen^rv  with 
the  other  words  employed,  and  did  not  include  the  case  of  a  combustible,  which  could 
only  injure  a  truck  by  means  of  fire;  for  otherwise  the  8th  section  woultl  be  nuntorj. 
and  that  section  requires  proof  of  an  intent  to  destroy  the  carriage  by  fire.  Now  this "ii 
an  error,  for  sec.  8  has  nothing  to  do  with  railway  carriages,  but  only  with  railway  build- 
ing"*,  and  it  is  quite  clear  that  sees.  6,  7  include  everything  whatsoever  that  is  used  wiib 
any  of  the  intents  therein  mentioned. 


CHAP.  XIII.]  Railways  and  Railway  Tuains.  lOGO 

it  ni»pcarr(l  tliiit  there  had  htvii  eoDsitlLTable  ])()puhir  excitcnient  aijainst  a  pers<»n 
whn  was  about  to  travel  by  the  train,  and  there  was  a  crr»wd  as^i^nibUvl  at  the 
time  of  its  departure,  and  the  prisoner  had  thrown  a  stone  intending;  to  hit  him, 
but  witliuut  any  previous  ill-will.  It  was  urged  that  the  st,-itut<i  did  not  apply;  its 
obj<K*t  was  to  protect  passen«rers  by  railways,  and  not  to  afford  any  additir»ual  pro- 
teetion  airainst  common  assaults.  Krle,  J.,  after  consultinj;  Williams,  J.,  said: 
**  Looking  at  the  preand)le  of  the  sections  relating  to  this  class  of  offences,  which 
recites  that  it  is  '  expedient  to  make  further  provision  for  the  punishment  of  ai/'/ra- 
rotnf  assaults,*  and  hniking  also  to  the  provision  of  these  clause's  as  indicated  by  the 
terms  of  sec.  0,  immediately  preceding  the  section  uptm  which  this  indictment  is 
framed,  I  consider  that  the  •  intent  to  endanger  the  safety  of  any  ])ers<3u'  travelling 
on  the  railway,  spoken  of  in  both  sections,  must  appear  to  have  been  an  intent  to 
inflict  some  grievous  bodily  harm,  and  such  as  would  sustain  on  indictment  for 
assaulting  or  wounding  a  person  with  intent  to  do  some  grievous  bodily  harm  ;  but 
as  that  is  a  (question  (»f  degree,  which  it  is  im[>nssible  to  define  further  than  in  those 
terms,  it  must  be  a  (juestion  for  the  jury,  upon  the  iacts,  whether  there  has  been 
such  an  intent ;"  and  his  Ijordship  direetetl  the  jury,  that  '•  in  order  to  convict  the 
prisoner  they  must  be  satisfied  that  he  intended  to  *inflict  on  the  ]M*rson  at  rt-iot»i 
whom  he  aimed  some  grievous  bodily  harm."(y )  .  *- 

When^  on  a  trial  for  assault  at  the  Central  Criminal  Court,  it  appeared  that  the 
prosecutrix  and  the  defendant  left  Brighton  togetluT  by  a  train  which  niii  tc»  the 
New  Cross  station,  which  is  within  the  jurisdiction  of  the  Central  (.riminal  Court; 
a!id  the  assault  was  committed  between  Brighton  and  the  Three  Bridges  station  in 
the  county  of  Sussex,  and  the  prosecutrix  there  lefl  the  carriage  in  which  she  had 
been  jireviiiusly  riding  with  the  defendant,  and  travelled  in  another  ejirriage  to  New 
Cross;  it  was  held  that  by  the  combined  operation  of  the  7  Geo.  4.c.  l»4..<.  l.*>.  and 
the  Central  Criminal  Court  Act,  4  &  5  Will.  4.  c.  3Ik  .s.  2.  the  case  miirht  be  tried 
at  the  Central  (Viminal  Court.  There  was  but  one  journey,  and  although  the  car- 
riages were  <li>tinet,  they  all  formed  but  one  conveyance,  and  the  fact  that  the  pros- 
ecutrix and  defendant  rode  in  different  carriages  aft«'r  the  a.ssault  did  not  affeet  the 
(jue.'-tion  ;  it  was  the  same  as  if  they  had  occuj»ied  different  parts  of  th(^  same  car- 
riage. The  words  ••  through  which  any  carriage  shall  liave  passe<l,"  in  the  7  tleo. 
4.  e.  (14.  refer  t-i  the  time  of  the  trial,  and  not  to  a  time  antecedent  to  the  commit- 
ment of  the  offi?nce,  and  therefon!  make  the  offence  triable  at  any  jrlaee  within  the 
limits  of  the  beginning  and  end  of  the  journey,  and  do  not  cnntine  the  trial  to  any 
county  through  which   the  train  had  pa.^sed  up  to  the  time  of  the  ijffence.i  /•) 

(7)  I^•^^  r.  INioko,  1  F.  &  F.  loT.  This  fa.se  docs  not  apprar  to  liavo  liocn  jirpinMl  on 
the  |):irt  of  I  In-  Cruwn,  nini,  witli  all  tlefiTeiice  to  the  very  leiirnetl  Juii;.'«'S,  ii  I'lrarlv  pro- 
(Cfiii'il  (III  a  tiii«t:ikc.  The  I  \  X  1')  Viei.  r.  I!*,  contiiin.4  a  iiiiniher  of  iMisicMiiiciits  which 
hiivc  110  lic.iiiiig'  \vhatc\'i-r  on  cacli  utiicr:  the  Act  was  trained  to  proviile  tor  totally  ilit'- 
liTriil  iiiuttirs.  wliirh  at  that  time  ealled  tor  a  reninlv  for  eacli.  Sits.  1  Si  '*  rehite  to 
iK-r^oii-  toiiiiil  )>v  ni'j^ht  with  inlciit  tn  edmiiilt  felonies.  Sec.  .'>  relates  to  adininii'Terini; 
chlorntorni.  Si-cy,  \  \  '*  rehit**  to  u;^;rravale»l  assaults.  Then  s<'L\«i.  •'•.  7  A  8  are  railway 
e!.in<('s.  and  it  is  piTfectly  clear  that,  aitlion;;h  a  person  who  coinuiils  an  otreucc  within 
eitlu.r  r-i'i'.  *')  or  m'C.  7.  may  commit  an  assault,  it  is  not  essential  to  prevc  an  asanull  in 
uu\  c;t-i'  und«'r  ciihcr  see.  <J  or  f«ec.  7  ;  in  other  words,  neither  of  these  seetions  makes  an 
a-«:iuli  an  iu'^redit'iit  in  any  uil'iMice  contained  in  them,  and  no  indictment  iip<)n  them 
evil  il«ii'^  :ill«  ;:i.'  an  ay-ianlt.  Tiny  were  mo.^t  carefully  framed  for  tin*  very  purpose  of 
iin'liidiii;:  evi-ry  case  where  there  was  an  "intent  to  injure  in-  endan</i  r  the  safely  ot  any 
|ier.>i>ii ;"  and  those  words  were  selected  as  much  more  general  thiin  with  intent  to  do 
^'ri»  v*.!!-!  boflily  harm.  It  is  also  a  fallacy  to  suppose  that,  even  if  the  sectiuns  were  to  be 
cuii^tninl  to^^cihrr,  sec.  i  warrants  this  decision:  lor  ihouirh  one  Iminch  ol  it  is  "  iutlict 
an,\  ^riicvous  hiulily  harm,"  the  other  is  "cut,  stah,  or  wound"  without  iiny  a<r;;ravation ; 
so  tii;it  a  WDuml,  hnwcvcr  sli|:hi,  ami  {;iven  without  any  intention  to  intiicl  grievous 
hmlilv  harm,  is  w  iihin    the   section.     Kvcrv  indictment    niusl.  alle;'e   the    intent   ti>  he  to 
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jiijiiie  or  eiiiliinpr  the  ^afeIy  of  s«)me  per.Min,  and  it  is  very  eoniidently  ruhmitted  that  the 
only  ]iio]>er  (pie^tion  to  he  left  to  the  jury  in  every  sncli  ca;)e  i^,  did  tiie  liefendant  do  the 
act  with  intent  to  injure  i^r  eiidan;:er  the  salety  of  that  person? 

(rf  llejr.  '.  French,  s  ('o.\  (■.  (.'.  J.i-.  The  liccorder.  Sa.isex  was  as.<iiiqt>d  to  be  out  of 
the  jui i<-diciioii  ot  the  Central  Criminal  ('oiirt.  It  wh.*^  also  objected  thut  the  7  (ieo.  -t.  c. 
<;),  did  not  ii]'|dy  to  railway  trains,  because  they  were  not  cotiteniilaleil  when  that  Act 
]iii.->ed.  and  iliey  did  not  come  within  the  terms  of  the  act;  lhi;>  objection  sveuid  to  have 
been  tacit  I  v  overruled. 
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